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OXFORD   CIRCUIT. 

Stafford  Spring  Assizes,  1877. 

Saturday 3  March  3. 

(Before  Mr.  Justice  Lindley.) 

Beg.  v.  Alexander  Barnslet  Knooe.  (a) 

Manslaughter — Self-defence — Fighting, 

The  right  of  self-defence  does  not  justify  counter-blows  struck  with 

a  desire  to  fight, 

PRISONER  was  indicted  for  the  manslangliter  of  Joseph 
Tipper. 

Oodson  prosecated. 

/.  Underhill  defended  the  prisoner. 

It  was  proved  that  the  prisoner,  being  challenged,  and  attacked 
by  the  deceased,  who  had  taken  his  coat  off  to  fight,  also  took  off  his 
coat  and  blows  of  the  fists  were  exchanged.  After  fonr  or  five 
roonds  the  deceased  received  from  the  prisoner  a  blow  which  killed 
him.     The  facts  are  more  particularly  stated  in  the  summing  up. 

At  the  close  of  the  case  for  the  prosecution, 

Underhill  submitted  that  there  was  no  evidence  for  the 
JDTy.  The  fatal  blow  must  have  been  given  accidentally  in 
defence. 

LnrDLBT,  J. — ^The  case  is  perhaps  on  the  border  line.  But, 
seeing  that  the  men  fought  four  or  five  rounds,  there  appears 
to  have  been  what  is  called  a  "  set-to.^'  I  think,  therefore,  that 
under  the  circumstances,  the  facts  should  go  to  the  jury. 

(a)  Reported  by  John  Rose,  Esq^  Barrlster-at-Law. 
YOUZIV.  B 
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Bbo.  CouDsel  for  the  prisoner  having  addressed  the  jury. 

Knock.  Lindlby,    J.,    summed  up. — The  prisoner    is  charged  with 

manslaughter,  which  means,  causing  the  death  of  another  without 

1877.        lawful  excuse.     If  he  did  so,  he  is  guilty ;  if  he  did  not,  he  is  not 
Matukttuthier  S^^^^J'    ^^^^9   then,   is  lawful   excuse?     The  difficulty  is    in 
—Seff-defence  drawing  the  distinction  between  self-defence  and  fighting.     If 
—Lawful     two  men  fight,  and  one  unfortunately  kills  another,  then,  they 
^'^^^        being   engaged   in    an   unlawful    occupation    or    business,  the 
killing  of  either  by  the  other  is  manslaughter,  even  if  it  be  by 
accident,  and  is  a  crime  in  point  of  law,  although  the  crime 
varies  in  degree   of  gravity.      But,   on  the  other  hand,  if  a 
man    attacks   me,   I  am    entitled   to    defend   myself,   and  the 
difficulty  arises  in  drawing  the  line  between  mere  self-defence 
and  fighting.      The    test  is   this :    a  man    defending    himself 
does  not  want  to   fight,  and  defends  himself  solely  to  avoid 
fighting.      Then,   supposing  a   man  attacks  me  and  I  defend 
myself,  not  intending  or  desiring   to  fight,  but  still  fighting 
— in   one  sense — ^to   defend  myself,   and   I   knock    him   down 
and  thereby  unintentionally  kill  him,  that  killing  is  accidental. 
It  is  for  you  to  draw  the  line.     The  facts  up  to  a  certain  point 
are  not  disputed.     No  doubt  the  deceased  came  to  his  death 
in  the  course  of  a  struggle  with  the  prisoner,  and  was  knocked 
down  by  the  prisoner,  and  by  reason  of  being  so  knocked  down 
died;  prima  facie,  that  is  unlavrful  killing.     ISiBxt,  let  us  consider 
whether  the  men  were  fighting  in  the  sense  I  have  defined,  or 
whether  the  prisoner  was  desiring  not  to  fight.     The  evidence 
clearly  shows  that  it  was  the  defendant  who  provoked  this,  and 
it  was  sworn  that  not  only  was  a  challenge  to  fight  given — not 
only  did  they  go  out,  but  both  had  their  jackets  offi     A  fact  in 
favour  of  the  prisoner  is  that  he  was  reluctant  indoors  to  fight^ 
and  expressed  the  same  reluctance  out  of  doors.     But  they  had 
four  or  five  rounds.     That  is  a  circumstance  which  tends  to  show 
that  these  persons  were  really  fighting  as  distinguished  from 
mere  resistance  in  self-defence.     If  you  think  the  prisoner  was 
doing  what  was  lawful,  simply  defending  himself,  find  him  Not 
Guilty;  but  if  he  was  fighting,  then  he  was  doing  what  was 
unlawful,  and  your  verdict  should  be  against  him. 

Verdict,  Not  Ouilty, 


p 


Reg.  v.  William  Bond. 

RISONER    was    indicted    for    the    manslaughter  of  John 
Giles. 
John  Rose  prosecuted. 
/.  Underhill  defended. 
The  case  resembled  the  previous  one,  and  the  learned  Judge 


CRIMINAL   LAW   GASES. 


told  the  jury :  ''  If  you  think  the  death  was  caused  in  legitimate         Rto. 
self-defence   as   distinguished  from  a  fight^   as  I  have  already       ^^ 

explamed  to  you^  acquit  the  prisoner ;  but  if  you  find  that  he  was        ' 

engaged  in  a  fight  he  is  guilty.  1^77. 

Verdict,  Not  Quiliy.      ^^^^J— a,«. 


OXFORD   CIRCUIT. 

Stafford  Summer  Assizes^  1877. 
Thursday y  July  12. 

(Before  Mr.  Justice  Lopes.) 
Rsa.  V.  Jones  and  Hates,  {a) 

34  ^  35  Vict,  e.  112, «.  19 — La/rceny — Evidence  ofprevioun  acta  of 
theft  laithin  six  months — Subject  of  another  indictment. 

Upon  the  trial  of  an  indictment  for  larceny  and  receiving  certain 
stolen  goods,  evidence  may  be  given  under  84  ^  35  Vict,  c.  112, 
s.  19,  that  there  was  found  in  the  possession  of  the  prisoner  other 
property  stolen  within  the  preceding  period  of  twelve  months, 
aUhcugh  stich  other  property  is  the  subject  of  another  indictm&iit 
against  him,  to  he  subsequently  tried  at  the  same  assizes, 

PBISONEBS  were  indicted  for  stealing  and  receiving, 
knowing  to  have  been  stolen,  a  quantity  of  brass. 

/.  Underhill  and  Owen^  for  the  prosecutors,  proposed  to  give 
evidence  under  34  &  35  Vict.  c.  112,  s.  19,  of  other  property 
foand  in  the  possession  of  the  prisoners,  and  alleged  to  have 
been  stolen  within  the  six  months  preceding  the  date  of  the  com- 
mission of  the  offence  charged.  This  other  property  was  the 
rabject  of  a  second  and  similar  indictment  found  against  the 
prisoners  and  about  to  be  tried  at  the  same  assizes. 

Powell,  Q.C.  for  the  prisoners. — ^The  evidence  is  inadmissible. 
The  pfToaecntion  seek  to  prove  the  second  indictment  on  the  trial 

(a)  Reported  by  Jobm  Robb,  Esq.,  Barrister-at-Law. 

B  2 
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^K«-  of  the  first,  and  the  effect  is  to  prejudice  the  prisoners  in  one  or 

JoHBs  AND  other  of  the  trials. 

Hates.  UnderhilL — The  Act  does  not  exclude  evidence  on  any  such 

J7^  ground. 

1 .'  Lopes,  J, — My  opinion  is  that  the  evidence  is  admissible  ;  the 

Evidence—  statute  Contains  no  limitation  of  the  kind  suggested. 

Other  larcenies 

within  six 

months. 


OXFORD    OmOUIT. 

Stafford  Summer  Assizes,  1877. 

Saturday,  July  14. 

(Before  Mr.  Justice  Lopes.) 

Reg.  v.  Thomas  Dillon,  (a) 

Perjury — Evidence — Practice. 

When  perju/ry  is  alleged  as  hamng  been  committed  before  justices 
at  petty  sessions  on  the  hea/ring  of  a  charge  contained  in  a 
written  information,  that  information  must  be  produced,  or  its  loss 
or  destruction  proved  before  secondary  evidence  of  its  contents 
can  be  given  at  the  trial  of  an  indictment  for  the  perjury. 

PRISONER  was  indicted  for  perjury  committed  before  justices 
in  petty  sessions,  on  the  hearing  of  a  charge  of  drunkenness 
preferred  against  one  John  Dillon. 

H.  D.  Oreene  prosecuted. 

The  Clerk  to  the  Justices,  being  called  as  a  witness,  stated 
that  an  information  in  writing  had  been  laid  before  them  and  a 
summons  issued  thereon  against  John  Dillon,  but  he,  the  Clerk, 
produced  neither  the  information  nor  the  copy  of  the  sammons. 

Lopes,  J.,  said  that  as  the  charge  upon  the  hearing  of  which 
perjury  was  alleged  to  have  been  committed  was  in  writing,  the 
document  must  be  produced,  or  evidence  given  of  its  destruction 
or  loss  before  secondary  evidence  of  the  contents  could  be 
admitted. 

Connsel  for  the  prosecution  submitted  that  as  the  charge  was 

(a)  Repcrted  by  John  Rosb,  Esq.,  BorriBtor-at-law. 
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orally  made  against   the  defendant  before   the  justices,  in  the  Bxa, 

hearing  of  the  witness^  the  oral  evidence  of  the  natare  of  the  d^^^ 

charge  was  sufficient.  ' 

The  learned  Judge  said  that  the  point  had  frequently  arisen^  1877. 

and  he  was  clearly  of  opinion  that  the  written  information  ought  p^ZZ_ 

to  be  produced.  Evidence, 

This  information  not  forthcomings  an  acquittal  was  directed. 


OXFORD    CIRCUIT. 

Gloucibstbe  Summeb  Assizes^  1876. 

Tuesday,  August  7. 

(Before  Mr.  Justice  Bebtt.) 

Rio.  v.  Joshua  Matthews  and  Timothy  Twioa.  (a) 

24  |-  25   Viet,  c.  97,  s.  28 — Obstruction  to  air-way  in  ndne — 

Malicious  damages. 

The  provisions  of  24  Sf  25  Vict.  c.  97,  ss.  28,  29,  whicli  enact 
th(U  ''  whosoever  shall  unlawfully  and  maliciously  *'  do  certain 
acts  therein  specified  "urith  intent"  to  damage  or  obstruct  a 
mine,  or  the  working  or  appa/ratus  of  a  mhie,  shall  be  guilty  of 
felony,  do  not  render  a  person  crim/inally  liable  for  O/cts  causing 
such  damage,  but  done  in  bond-fide  exercise  of  a  supposed 
right,  and  without  a  uricked  mind. 

INDICTMENT  framed  on  24  &  25  Vict.  c.  97,  ss.  28  and  29, 
charged  in  the  1st  count  that  the  prisoners  feloniously. 
unlawfiilly,  and  maliciously  did  fill  up  a  certain  airway  of  a 
certain  mine  the  property  of  one  George  Matthews,  with  intent 
in  ao  doing  to  damage  the  said  mine. 

2nd  count  charged  the  act  as  done  with  intent  to  injure 
the  workings. 

3Td  count,  that  the  prisoners  did  obstruct  the  airway  with 
intent  to  damage  it. 

4th  count,  that  they  did  obstruct  with  intent  to  hinder  the 
workings. 

(a)  Reported  by  Johm  RosBy  Esq..  BarriBier-at-Law. 
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Rbo.  5th^   6ih,   7th^   Sth.    coontB  varied    tHe    above    charges    by 

^'  describing  the  airway  as  a  pit. 

AXD^rm.        9th    county    that  the  prisoners    felonionsly^   nnlawfnlly,   and 

maliciously  did  break  and  unfasten  certain  work^  to  wit^  a  certain 

1877,       fence  appertaining  to  a  certain  mine. 
MaUcUnu        Alfred  T.  Lawrence  prosecuted. 
injury— Mini.      Oeo.  Brovme  and  Boddom  defended  the  prisoners. 

From  the  opening  speech  for  the  prosecution  it  appeared  that 
in  1865  the  prosecutor  obtained  from  the  Crown  a  "gale** 
within  the  Hundred  of  St.  Briavels,  in  the  Forest  of  Dean^ 
containing  the  "  Invention''  pit. 

One  Elton  obtained  a  neighbouring  mine. 
In  1873  the  prosecutor  entered  into  an  agreement  with  the 
prisoner  Matthews^  by  which  the  latter  was  to  work  the  gale 
and  ultimately  divide  the  profits. 

The  working  began  and  continued  until  1874. 

In  April  1874  the  prisoner  Matthews  bought  Elton's  property. 

From  1874  to  1875  the  working  ceased. 

In  June  1875  the  prosecutor  began  to  work  the  ^^  Invention 

Eit^  so  as  to  connect  his  workings  with  an  old  pit  in  the  neigh- 
ouring  ground  aforesaid. 

In  May  1876  he  heard  from  the  prisoner  Matthews  that  unless 
he^  the  prosecutor^  bought  the  mine  which  had  belonged  to 
Elton^  he  the  prisoner  would  stop  up  an  air  shaft  on  it. 

The  prosecutor  went  on  working  and  did  not  buy  the  property. 

By  Rule  1  of  those  made  by  the  Commissioners  for  the  Forest 
of  Dean^  "  All  persons  now  or  at  any  time  hereafter  holding  one 
or  more  gale  or  gales  of  any  mine  or  mines  of  coal  within  the 
Hundred  of  St.  Briavels  shall  be  entitled  to  the  free  and  un- 
restricted use  and  enjoyment  of  all  the  levels^  draughts^  drains^  cuts 
out;  and  watercourses^  pits^  shafts^  and  pit  heads  belonging  or 
appertaining  to  the  gale  or  gales  so  holden^  with  liberty  to  dig, 
sink,  work,  and  drive,  make  and  use,  such  levels,  &o. 

On  the  1st  day  of  June,  1876,  the  prisoner  Matthews  and  the 
prisoner  Twigg,  his  workman,  acting  under  his  directions,  stopped 
up  the  airway. 

On  the  13th  day  of  July,  1876,  the  prosecutor's  solicitors  wrote 
to  the  prisoner  Matthews,  "  We  have  been  consulted  on  the 
subject  of  your  having  stopped  up  the  pit  in  your  land,  part  and 
parcel  of  the  'Invention'  Colliery,  whereby  you  have  stopped  up 
the  airway  of  the  other  pit  being  worked  by  Mr.  Matthews, 
belonging  to  the  same  work ;  by  which  act  you  and  those  who 
assist  you  have  rendered  yourselves  liable  to  severe  punishment, 
and  unless  you  remove  the  obstruction  within  forty-eight  hours 
from  the  delivery  of  this  letter  to  you,  application  will  be  made 
to  the  justices  at  Littledean  on  Monday  next  for  a  warrant  against 
all  parties  concerned  in  stopping  up  the  airway."  The  prisoners 
disregarded  the  letter  and  did  not  remove  the  obstruction ;  where- 
upon the  prosecution  was  instituted. 

Bkett  J.,  to  the  counsel  for  the  prosecution,  at  the  end  of  the 
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opening  speecli. — ^There  is  no  case  against  the  prisoner  Twigg.        Rao. 
Let  him  stand  aside.    You  say  the  prisoner  Matthews  has  com-    jwj' 
•  ndtted  a  felony.     When  f  ahd^T^oo. 

Lawrence. — ^When  he  stopped  up  the  airway.  

Bbitt^  J. — ^Then  the  letter  of  the  solicitor  either  amounts  to        ^^^^' 
an  attempt  to  compound  a  felony  or  treats  the  act  of  the  prisoner     MaHdous 
as  done  in  the  exercise  of  an  alleged  right.     But  the  act  must  be  infury^Mine, 
done  maliciously^  wickedly.     I  am  perfectly  clear  that  the  prisoner 
is  not  within  the  statute^  if  he  did  the  act  in  bona  fide  exercise  of 
an  alleged  right. 

Lawrence. — Where  the  act  is  wilfully  done  malice  is  pre- 
sumed. As  in  cases  of  arson ;  even  if  a  man  by  wilfully 
setting  fire  to  his  own  house^  bums  also  the  house  of  one  of  his 
neighbours,  it  will  be  felony,  see  B.  v.  Probert  (2  East,  P.  0. 
1030,  1031),  B.  V.  Isaac  {lb.,  1031) ;  for  the  law  in  such  a 
case  implies  malice,  particularly  if  the  party's  house  were  so 
situate  that  the  probable  consequence  of  its  taking  fire  was 
that  the  fire  would  communicate  to  the  houses  in  its  neigh- 
bourhood ;  and  generally,  if  the  act  be  proved  to  have  been  done 
wilfully,  it  may  be  inferred  to  have  been  done  maliciously  unless 
the  contrary  be  proved :  (Bromage  v.  Prosser,  4  B.  &  C.  247, 
255.)  The  absence  of  malice  or  spite  to  the  owner  is  no  answer 
to  the  charge :  (Archbold's  Cr.  PI.  &  Evid.  1 8th  edit.  p.  537.) 
[Brett,  J.— If,  of  course,  you  were  able  to  prove  that  he  in- 
tended to  spite  George  Matthews,  the  case  would  be  different.] 
He  disregarded  the  notice. 

Bbstt,  J. — ^The  case  has  been  opened  with  perfect  clearness, 
and  I  am  of  opinion  that  if  every  fact  stated  were  proved  there 
would  be  no  case  to  go  to  the  jury ;  because  I  think  that  the  act 
charged  must  be  done  not  only  wilfully,  but  maliciously,  that  is 
to  say,  with  a  wicked  mind,  and  if  it  is  done  under  a  bona  fide 
chum  of  right  it  is  not  done  maliciously  according  to  our 
criminal  law.  The  evidence  to  be  adduced  shows  that  the 
prisoner  did  the  act  after  notice  and  openly,  and  it  is  preposterous 
to  say  that  he  did  it  otherwise  than  under  a  bond  fide  claim  of 
nghtl  Whether  he  had  a  right  or  not  must  be  tried  in  a  civil 
court.  And  indeed  it  is  evident  from  the  letter  that  the  pro- 
secutor considered  that  the  prisoner  was  acting  under  such  bond 
fide  claim  of  right.     Both  prisoners  must  be  discharged. 

Verdict  of  Not  Ghiilty  entered. 
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OXFORD    CIRCUIT. 

Stafford  Wintkr  Assize^    1877. 

Thursday,  Nov.  29. 

(Before  Mr.  Justice  Mellor.) 

Reg.  v.  Dtoken.  (a) 

Rape — Child  between  ages  of  twelve  and  thirteen — 38  ^  39  Vict, 

An  indictment  for  the  felcny  of  rape  still  lies  against  one  who 
ravishes  a  female  hetvieen  the  age  of  twelve  a/nd  thirteen,  not- 
withstcmding  the  provisions  of  the  38  ^  39  Vict.  c.  94,  s.  4, 
which  enact  that  whosoever  shall  unlawfully  and  carnally  know 
and  abuse  any  girl  being  above  the  age  of  twelve,  and  under  the 
age  of  thirteen,  years,  whether  with  or  without  her  consent,  shall 
be  guilty  of  a  misdemeanor. 

PRISONER  was  indicted  for  a  rape  on  Rose  Bickerton. 
Evidence  was  given  to  show  that  the  prisoner  had  violated 
the  prosecatrix  without  her  consent.  She  was  a  girl  above  the 
age  of  twelve  and  under  the  age  of  thirteen  years  at  the  time 
the  offence  was  committed. 

0.  J.  Darling,  for  the  prisoner,  argued  that  the  prisoner  could 
not  be  convicted  of  felony.  He  was  charged  with  rape.  That 
offence  consisted  in  his  unlawfully  and  carnally  knowing  the 
girl  against  her  will — i.e.,  without  her  consent.  But  such 
an  offence  was  now  defined  in  38  &  39  Vict.  c.  94,  s.  4,  and 
thereby  declared  to  be  a  misdemeanour.  Consequently,  with 
respect  to  girls  between  the  age  of  twelve  and  thirteen  the 
earlier  statutes  making  that  offence  a  felony  were  repealed. 

Mellor,  J. — ^The  prisoner  is  indicted  for  rape  under  the 
general  law.  The  prosecutrix  happens  to  be  above  the  age  of 
twelve  and  under  the  age  of  thirteen  years^  and  that  circum- 
stance is  relied  on  for  the  defence.  The  carnal  abuse  of  children 
having  excited  the  attention  of  the  Legislature,  they  have  been 
specitJly  protected  by  Acts  of  Parliament.  24  &  25  Vict.  c.  100, 
s.  51,  enacted  that,  ''Whosoever  shall  unlawfully  and  carnally 
know  and  abuse  any  girl  being  above  the  age  of  ten  years,  and 

(a)  Bepoxted  exrtLbj  NiaiL  W.  Niyilib,  Esq.,  BarriBter-at-LAw. 
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nnder  ihe  age   of  twelve  years,  shall   be  gwltj  of  a   misde-        Rk. 
meanoor/'      Under  this  provision  an  offender   was  punishable      j^^^ 

whether  the  girl  did  or  did  not  consent  to  his  act.      In  1875  it        ' 

was  thought  desirable  that  further  protection  should  be  given  to  1877. 
young  girls,  and  the  limit  of  ten  years  was  extended,  by  ji^J^^^m^ 
38  &  39  Vict.  0.  94,  s.  4,  declaring  that  "  Whosoever  shall  z'dvicLl  §4, 
unlawfully  and  carnally  know  and  abuse  any  girl  being  above  the  <•  4. 
age  of  twelve  years,  and  under  the  age  of  thirteen,  whether  with 
or  without  her  consent,  shall  be  guilty  of  a  misdemeanour.^' 
Ex  abundanti  cautela  the  words  ^'  whether  with  or  without  her 
consenf  were  inserted  in  the  later  enactment;  but,  save  in 
respect  of  the  alteration  in  the  age  of  the  girl,  the  law  remained 
exactly  as  it  was  previously — that  is  to  say,  if  she  consented, 
the  prisoner  might  be  convicted  of  the  statutory  misdemeanour ; 
if  she  did  not,  a  fortiori  he  might  be  so.  But  if  she  did  not 
consent,  his  offence  would  amount  also  to  the  higher  crime — the 
felony-^of  rape,  and  he  might  be  indicted  and  tried  for  it  quite 
irrespective  of  the  modem  statutes  throwing  special  protection 
around  children.  The  present  indictment  is  for  rape,  and 
therefore,  if  the  girl  consented  to  the  carnal  knowledge,  the  act 
was  not  done  "  against  her  will,''  and  the  crime  is  not  made 
out.  It  would  be  preposteroas  to  suppose  that  Parliament 
intended  to  repeal  the  law  of  rape  as  to  girls  of  the  very  age 
daring  which  extra  statutory  protection  is  cast  over  them,  and  I 
am  clearly  of  opinion  that  no  such  repeal  has  been  effected. 

Verdict,  Omlty  ;  sentence,  ten  years  penal  servitude. 

By  a  note  to  38  &  39  Vict  o.  94,  b.  3,  in  his  Digest  of  the  Oriminal  Law,  p.  178, 
^  James  F.  Stephen  writes  of  the  phrase  "  whether  with  or  without  her  consent  :'* 
**  These  words  are  obvionsly  a  mistake.    In  the  preceding  sectio*!  (where  they  do 
not  ^pear)  they  would  have  been  snperflnons,  but  harmless.     In  this  section  they 
are  mischieTons ;  for  if  taken  literally,  they  make  it  impossible  to  commit  a  rape  upon 
a  girl  between  tweWe  and  thirteen,  as  they  provide  that  carnally  to  know  a  girl 
be^een  twelre  and  thirteen,  without  her  consent,  is  a  misdemeanour.     The  words 
ought  either  to  be  omitted  altogether,  or  else  changed  into  'even  with  her  consent.* 
IVobably  the  Court  would  so  construe  them,  for  it  is  impossible  to  suppose  that  Par- 
liament can  have  intended  the  monstrous  consequence  pointed  out  aboYO." 
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OODBT    OF   APPEAL. 

Sittings    at   Wkbthinstsb. 

Dec.  1,  8,  and  4,  1877. 

(Before  Bramwell,  Brett,  and  Cotton,  L.JJ.) 

Clab£  v.  Molyneux.  (a) 

Libel  and  slander — Privilege — Monest  belief  in  truth  of  defamatory 
statement — Immateriality  of  reasonableness  of  belief 

DefamuUory  staiements  published  on  a  privileged  occasion,  in  the 
honest  belief  that  they  are  true,  are  privileged  whether  such  belief 

'    is  reasonable  or  not. 

In  an  action  for  libel  a/nd  slander  the  judge  ruled  that  the  occasiotis 
of  publication  were  privileged,  and  left  it  to  the  jury  whether  the 
defendant  honestly  and  reasonably  believed  his  staiements  to  be 
true.     The  jury  found  for  the  plaintiff. 

Held  {reversing  the  judgment  of  the  Queen's  Bench  Division),  that 
this  was  a  misdirection,  and  there  must  be  a  new  trial,  beca.use 
it  had  not  been  explained  to  the  jury  that  the  burden  of  proof 
was  on  the  plaintiff,  and  because  the  reason/ibleness  of  the  defen- 
danVs  belief  was  invmaterial. 

APPEAL  from  the  judgment  of  the  Queen's  Bench  Division. 
The  action  was  brought  by  the  plaintiff,  who  was  a  clergy- 
man of  the  Church  of  England,  to  recover  damages  against  the 
defendant,  who  was  also  a  clergyman  of  the  Church  of  England, 
for  libel  and  slander.  The  following  letter  was  the  libel 
complained  of: 

The  facts  m  I  have  them  are  these.  If  yon  had  been  at  home  I  ehoald  at  onoe 
have  commanicated  them  to  yon.  Mr.  N.  Olark  waa  a  candidate  for  the  Ticarage  of 
AH  Saints.  Mr.  H.  Pratt,  being  mnch  interested  in  this,  was  anxions  to  learn  par- 
tioolars  abont  him ;  and  knowing  that  he  had  been  curate  of  Horringer  in  the  neigh- 
bourhood of  Bury,  and  near  to  Mr.  Bevan*B  place,  he  requested  Mr.  Beran  to  make 
some  inquiry  about  him.  The  result  of  this  was,  among  other  things,  that  Mr.  James 
Cakes  assured  him  that  he  had  seen  a  letter  containing  the  matter  reported  to  you  by 
Mr.  Canham.  Mr.  Gascoigne  Bevan  was  with  his  father  in  Mr.  Hervey  Cakes*  dining 
room  when  Mr.  James  Cakes  gave  the  information.  At  the  time,  Hervey  Cakes  stated 
that  Mr.  N.  Clark  had  been  expelled  from  the  army  for  cheating  at  cards,  had  led  a 
profligate  life  at  Cambridge,  Ac.  Mr.  Gascoigne  Bevan  is  quite  willing  to  tell  you  all 
he  knows,  and  to  write  for  further  information  to  Mr.  Cakes. 

(a)  Reported  by  P.  B.  Hotohins,  Esq.,  Barrister-at-Law. 
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This  letter  was  written  by  the  defendant  to  the  Bev.  H.  L.      Ouja 
Maud^  the  yicar  of  the  parish  where  the  defendant  had  been    „_^ 
curate^  in  answer  to  a  letter  of  inqoiry.     "  The  matter  reported 
by  Mr.  Canham  "  referred  to  certain  alleged  immoral  conduct  on       1877. 
the  part  of  the  plaintifif  while  curate  of  Horringer.     The  state-  ^ »T3v. 
ments  contained  in  the  letter  had  in  fact  been  communicated  to  i^^IhoiZ 
the  defendant^  with  this  difference^  that  the  communication  made        fte&'e/. 
to  the  defendant  was  that  the  plaintiff  had  been  obliged  to  leave 
the  army  in  consequence  of  trouble  at  cards^  and  had  led  an 
irregular  life  at  Cambridge.   The  slander  complained  of  consisted 
in  verbal  repetitions  of  some  of  the  matters  referred  to  in  the 
letters  to  several  other  clergymen^  amongst  others  to  the  Bev. 
Mr.  Green^  the  defendant's  curate. 

The  action  was  tried  at  the  Suffolk  Summer  Assizes  for  1876, 
at  Bary,  before  Huddleston,  B.,  who  held  that  all  the  occasions 
of  publication  were  privileged,  but  left  the  qaestion  of  malice  to 
the  jury,  with  the  direction  which  ia  set  out  in  the  early  part  of 
the  judgment  of  Bramwell,  L.  J.  The  jury  found  a  verdict  for  the 
plaintiff  for  200Z.  damages.  A  rule  for  a  new  trial  on  the  ground 
of  misdirection  was  discharged  by  Cockbum,  C.J.  and  Mellor,  J. 
(36  L.   T.  Bep,  N.  S.  466),  and  the  defendant  appealed. 

WiLlis,  Q.O.  and  0.  H.  Anderson  for  the  defendant. — The 
summing  up  of  the  learned  judge  at  the  trial  was  incorrect,  and 
therefore  the  verdict  cannot  be  upheld.  The  jury  ought  to  have  • 
been  told  that  however  unreasonable  may  have  been  the  grounds 
on  which  the  defendant  formed  his  opinion,  if  he  really  believed 
what  he  stated  to  be  true,  and  acted  with  honesty  of  purpose, 
they  must  find  a  verdict  in  his  favour.  Pitt  v.  Donovan  (1  M.  & 
S.  639)  is  a  distinct  authority  for  the  proposition  that,  if  the  oc- 
casion of  publication  is  privileged,  bond  fide  belief  and  honesty  of 
purpose  will  exempt  the  person  who  makes  the  statements  from 
liability,  and  reasonableness  of  belief  is  not  the  correct  test  to 
apply.  The  occasions  of  publication  in  the  present  case  were  all 
clearly  privileged,  and  that  being  so,  the  burden  of  proof  weua  on 
the  plaintiff;  it  was  for  him  to  establish  that  there  was  malice, 
and  unless  he  could  show  this  affirmatively  there  was  no  case  to 
go  to  the  jury :  {Wright  v.  Woodgate,  2  0.  M.  &  B.  573.)  The 
discrepancy  between  the  words  of  the  alleged  libel  and  the  state- 
ment which  was  made  to  the  defendant  is  too  slight  to  amount  to 
any  evidence  of  malice. 

Philhrick,  Q.C.  afnd  Guffe  for  the  plaintiff. — Assuming  that 
honesty  of  purpose  is  sufficient  to  give  the  privilege,  still  other 
matters  must  be  looked  at  to  see  whether  such  honesty  of  pur- 
pose really  exists  or  not,  and  recklessness  or  want  of  reasonable- 
ness, or  want  of  reasonable  care,  would  be  strong  evidence  to 
show  that  it  did  not  exist.  The  judgments  in  Pitt^.  Donovan 
{ubi  sup.)  support  this  proposition.  The  summing  up  was  sub- 
stantially correct;  for,  in  considering  what  the  defendant's  state  of 
mind  was,  he  ought  to  be  judged  by  the  standard  of  a  reasonable 
man.      The  following  cases  were  also  cited  in  the  argument: 
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Olabx      Bromage  v.  Prosaer  (4  B.  &  C.  247) ;  Spill  v.  Maule  (L.  Rep.  4 

MoL^Bux.    ^-  ^^^  ^  ^^  ^-  ''^-  ^^^'  ®^-  ^  ^^  ^-  ''^-  "^P-  ^'  ^-  ^^^^ '  Laughton 
V.  The  Bishop  of  Sodor  and  Man  (L.  Rep.  4  P.  0.  495 ;    42  L.  J. 

1877.        11,  P.  C. ;  28  L.  T.  Rep.  N.  S.  377)  ;    Ohild  v.  Affleck  (9  B.  &  0. 

...  7-7. .  .  403) ;  Lister  v.  Ferryman  (L.  Rep.  4  H.  of  L.  521 ;  39  L.  J.  177, 

Iw^m^  Ex. ;  23  L.  T.  Rep.  N.  S.  269) ;  Fry&r  v.  Kinnerstey  (15  C.  B.  N. 

^  beHef.       S.  422  ;  33  L.  J.  96,  G.  P. ;  9  L.  T.  Rep.  N.  S.  415) ;   Whiteley  v. 

Adams  (15  C.  B.  N.  S.  392 ;  33  L.  J.  89,  C.  P. ;  9  L.  T.  Rep.  N. 

S.  483) ;  Oilpin  v.  Fowler  (9  Ex.  615 ;  23  L.  J.  152,  Ex). 

[Bbamwbll,  L.J.  referred  to  Ooxhead  v.  Richards,  2  C.  B.  569 ; 

15  L.  J.  278,  G.  P.] 

Willis,  Q.G.  in  reply. — Jadgment  ought  to  be  entered  for  the 

defendant  without  sending  down  the  case  for  a  new  trial :  (Order 

XL.,  r.  10 ;  Order  LVIII.,  r.  5.)     [Bramwell,  L.J.  referred  to 

Milissich  v.  Lloyds,  36  L.  T.  Rep.   N.  S.  423.]     There  is  no 

evidence  of  malice  here,  and  therefore  the  defendant  is  entitled 

to  judgment. 

Bramwell,  L.J. — ^I  think  the  appeal  must  be  allowed,  but  I  am 

glad  to  say  that  I  am  satisfied  I  do  not  differ  from  the  view  of 

the  law  which  was  adopted  by  the  Lord  Ghief  Justice  and  Mellor, 

J.,  in  the  court  below.      I  am  satisfied  that  the   difference  of 

opinion  is  the  result  of  a  different  appreciation  of  the  summing 

up  of  the  learned  judge  at  the  trial.     I  have  asked  Mr.  Willis 

during  the  course  of  the  argument  whether  he  dissented  from 

the  law  as  laid  down  by  the  Divisional  Court,  and  he  said  that  he 

did  not.     While  differing  from  the  learned  judges  in  the  court 

below  as  to  the  conclusion  at  which  we  ought  to  arrive  in  this 

case,  I  agree  that  in  dealing  with  the  summing  up  of  a  judge  on 

the  trial  of  an  action,  not  for  the  sake  of  the  judge,  but  in  the 

interest  of  the  parties,  we  must  not  criticise  it  too  rigorously.     I 

think  we  ought  to  take  a  liberal  view,  and  look  at  the  whole  of 

the  summing  up  to  see  whether  it  is  a  fair  guide  to  the  jury,  and 

unless  we  are  satisfied  that  the  jury  have  gone  wrong,  and  were 

influenced  by  the  incorrectness  of  the  summing  up  so  as  to  affect 

their  verdict,  we  ought  not  to  set  aside  the  verdict  on  the  ground 

of  misdirection.     But  in  the  present  case  I  think  the  question 

was  inaccurately  left  to  the  jury.     No  doubt  many  things  were 

said  in  the  course  of  the  summing  up  which  would  have  been 

quite  proper  as  a  direction  to  the  jury  if  properly  applied  to  the 

facts  of  the  case,  but  we  must  look  at  the  whole  of  the  summing 

up  to  see  what  the  effect  of  it  was.     The  question  was  left  to  the 

jury  in  these  words,  ''  I  say  the  occasions  were  privileged.     Did 

the  defendant  write  the  letter  of  the  2nd  May,  and  make  the 

statements  with  regard  to  the  plaintiff  bond  fide,  and   in  the 

honest  belief  that  what  he  wrote  and  said  with  reference  to  the 

plaintiff  was  true,  or  was  he  actuated  by  feelings  of  malice  ?  " 

Now,  with  the  greatest  respect  for  the  learned  judge,  I  think 

that  is  a  misdirection,  and  that  the  proper  direction  would  be  that 

the  occasions  on  which  the  defendant  wrote  and  spoke  the  words 

complained  of  were  privileged,  and   that  unless  the  jury  were 


CBIMINAL  LAW  CASES.  13 

satisfied  that  tbe  defendant  wrote  or  spoke  with  malice  (giving  a       Olabk 
proper  explanation  of  the  meaning  of  malice),  the  verdict  ought  to    ^    *'• 

be  for  the  defendant.     But  here  the  question  was  left  to  the  jury        

as  if  the  burden  of  proof  were  on  the  defendant.     There  is  also        1877. 
another  objection  to  the  way  in  which  the  question  was  left  to  tvwZTw  • 
the  jury;  it  was  put  in  such  a  way  that  the  jury  would  think   lege—Hone^ 
that  they  must  find  one  of  two  things  affirmatively,  that  is,  if       beUef. 
they  could  not  find  one  they  must  find  the  other ;  if  that  is  all 
that  the  jury  were  told  I  think  it  is  not  enough.     The  learned 
judge   shows   what  he   means  in  the  last   sentence  before  he 
proceeds  to   deal   with  the  question  of  damages,   which   is  as 
follows :  "  Which  '^  (that  is  honest  belief)  "  means  that  he  had 
good  ground  for  believing  them  to  be  true,  I  mean  to  say,  did 
not  pigheadedly,  pertinaciously,  and  obstinately  perhaps,  persuade 
himself  of  the  matter,  for  which  he  had  no  reasonable  grounds, 
and  of  which  you  twelve  gentlemen  would  say  that  they  were 
perfectly  unjustified.'^     This   seems,  therefore,  to  be  the  result 
of  the  way  in  which  the  case  was  put  to  the  jury ;  it  was  left 
to  them  to  say  whether  the  letter  was  vrritten  and  the  words 
spoken  by  the  defendant  bond  fide  and  in  the  honest  belief  that 
the  statements  which  he  made  were  true ;  and  the  learned  judge 
then  goes  on  to  explain  that  honest  belief  means  belief  based  on 
reasonable  grounds.     The  jury  must  have  had  in  their  minds  the 
idea  that  they  had  to  consider  whether  the  belief  of  the  defendant 
was  both   hona  fide  and  reasonable.      I   think  that  this  is  a 
misdirection,  and  the  verdict  cannot  stand.     I  am  confirmed  in 
this  view  because  I  also  think  that  the  verdict  was   against 
evidence.     It  is  difficult  to  say  that  there  was  no  evidence,  and 
I  think  perhaps  it  was  better  to  take  the  opinion  of  the  jury ; 
not  on  the  ground  that  there  was  any  evidence  of  rashness  or 
recklessness  on  the  part  of  the  defendant  in  making  the  state- 
ments without  being  satisfied  of  their  truth  (although  I  agree 
with    the    Lord   Chief  Justice   that   there   were    many    things 
which  the  defendant  might  have  done  which  would  have  been 
preferable  to  what  he  did) ;  but  my  doubt  arises  partly  from  the 
number  of  commmunications   which  the  defendant  made,    and 
partly  from  the  fact  that  the  letter   written  by  the  defendant 
contained  somewhat  stronger  expressions  than  those  which  had 
been  used  in  the  communication  made  to  him.     Instead  of  that 
the  plaintiff  had  had  to  leave  the  army  for  trouble  at  cards,  the 
defendant  wrote  that  he  had  been  expelled  from  the  army  for 
cheating  at  cards,  and,  instead  of  that  he  had  led  an  irregular 
life  at  Uambridge,  that  he  had  led  a  profligate  life.     It  is  possible 
that,  if  these   facts   were   laid   before  the  jury   with  a  proper 
direction,  they  might  find  that  the  defendant  was  careless  as  to 
what  injury  he  might  do  the  characters  of  others,  and  because  he 
wished  to  be  thought  a  zealous  clergyman,  or  from  some  other 
similar  motive,  made  these  statements.     It  is  barely  possible  that 
the  jury  might  find  this,  and  though  I  have  some  misgiving, 
I  hesitate  to  say  that  there  was  no  evidence.     We  must  bear  in 
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Olabk       mind  that  the  jury  have  not  to  ascertain  what  motive  actuated 
MoLTNEux     ^^^  defendant,  but  if  it  was  any  wrong  motive  they  may  find 

*    a  verdict  for  the  plaintiff.     I  have  another  difficulty,  which  is 

1877.       this.     I  am  by  no  means  sure  that  the  communication  which  was 
jUffJITprivi'  ™*^®  ^y  *^®  defendant  to  Mr.  Green  was  privileged.     I  have 
feg^—Honest  some  misgivings,  but  I  doubt  whether,  where  a  man  will  assist 
^^V-        himself  by  taking  the  advice  of  another,  he  should  not  be  careful 
in  doing  so  to  act  in  such  a  way  as  not  to  cause  injury  to  other 
people.     But  I  have  the  strongest  feeling  that  the  verdict  was 
against  evidence,  and  I  think  I  am  bound  to  say  so,  because  the 
case  may  go  further  on  appeal.     If  there  was  more  than  a  mere 
scintilla  of  evidence  I  think  the  jury  ought  to  have  disregarded 
it  and  found  for  the  defendant.     I  should  maintain  this  appeal 
on  the  two  grounds,  that  there  was  misdirection  and  that  the 
verdict  was  against  evidence;    it  is   not   necessary  to  decide 
whether  there  was  no  evidence.     I  do  not  think  that  Order  XL., 
r.  10,  is  applicable   to   the  present   case;    I  think   it  is   only 
applicable  to  cases  where  we  know  all   the  truth  which  could 
be  told,  and  that  this  case  does  not  come  within  it.     But  on  the 
two  grounds,  that  there  was  misdirection,  and  that  the  verdict 
was  against  evidence,  I  think  the  appeal  must  be  allowed,  and 
there  must  be  a  new  trial. 

Brbtt,  L.J. — I  am  of  the  same  opinion.     I  think  there  was 
misdirection,   and   that  the  verdict  was  against  the  weight  of 
evidence,  and  that  there  was  no  evidence  to  go  to  the  jury  on 
behalf  of  the  plaintiff.      As  to  the   question  of  misdirection  I 
agree  with  Bramwell,  L.J.,  and  I  do  not  think  that  we  really 
differ  in  opinion  from  the  judges  of  the  Queen's  Bench  Division 
on  any  question  of  law.     I  think,  however,  that  the  direction  of' 
the  learned  judge  at  the  trial  must  have  materially-misled  the 
jury.     I  think  I  ought  to  lay  down  what  I  consider  to  be  the 
proper  direction  to  be  given  to  the  jury  in  such  a  case,  before 
criticising  the  summing  up  of  Huddleston,  B.  at  the  trial.     I  am 
of  opinion  that  when  a  defamatory  writing  or  defamatory  words 
have  been  published,  and  the  judge  has  held  that  the  publication 
was  on  a  privileged  occasion,  when  he  says  there  is  privilege  it 
must  be  for  some  reason,  and  the  defendant  is  only  entitled  to  the 
protection  afforded  by  the  privilege  if  he  uses  the  occasion  for 
the  reason  for  which  the  privilege  is  given,  but  not  if  he  uses  it 
otherwise.     If  he  does  not  use  the  occasion  for  the  reason  for 
which  the  privilege  was  given,  but  uses  it  for  some  indirect  and 
wrong  reason  or  motive  of  his  own,  then  there  is  malice.     There 
are  certain  tests  as  to  when  malice  exists.      It  is  not  malice  as  in 
pleading  that  is  to  be  understood  by  the  expression  in  cases  of 
this  kiud,  but  it  means  a  wrong  feeling  in  the  defendant's  mind. 
There  are  two  tests  to  show  whether  there  is  malice  when  defama- 
tory statements  have  been  published  on  a  privileged  occasion. 
If  it  is  proved  that  the  defendant  stated  what  he  knew  at  the 
time  to  be  false,  then  everybody  assumes  the  existence  of  malice, 
and  that  he  acted  from  a  wrong  motive,  and  no  one  inquires  what 
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the  motive  was.     But  Bapposing  it  is  not  proved  that  the  defen-       Olabk 
dant  knew  at  the  time  that  what  he  stated  was  false,  still  he  may  ^* 

not  be  acting  for  the  reason  for  which  the  privilege  was  given ;        

and  if  from  anger  or  any  wrong  motive  he  states  as  true  what  he        1877. 

does  not  know  to  be  true,  the  jury  may  infer  that  he  did  not  make  r-hJIIpn  '- 

the  statement  for  the  true  reason,  but  that  he  made  it  from  an  lege^Hone^ 

indirect  motive,  and  if  he  has  acted  for  any  other  reason  than  that       belief, 

for  which   the  privilege  is   given  he  would  not  be  protected. 

These  two  tests  have  been  used  in  the  Court  of  Common  Pleas  by 

Bovill,  C.J.  and  Willes,  J.,  and  I  think  their  view  is  right.     If  it 

is  right,  then  I  think  that  Huddleston,  B.,  taking  the  whole  of 

lus  summing  up  together,  did  not   follow  it,  or  so   expressed 

himself  that  the  jury  were  misled  in  this,  that  they  were  induced 

to  think  that  the  burden  of  proof  was  on  the  defendant,  whereas, 

when  it  has  been  pronounced  by  the  judge  that  the  publication 

took  place  on  a  privileged  occasion,  the  whole  burden  is  on  the 

plaintiff.     The  next  error  was  in   reading  a  passage  from  the 

judgment  in  Bromage  v.  Prosser  (4  B.  &  C.  247),  which  does  not 

give  a  definition  of  malice  in  respect  of  what  is  or  is  not  malicious 

in  fact,  but  deals  rather  with  the  meaning  of  the  word  malice  in 

pleadings  and  indictments,  in  which  ''maliciously^'  is  a  technical 

word,  and  is  the  same  as  "  wilfully.''     That  is  what  Bayley,  J. 

was  there  pointing  out ;  but  the  real  meaning  of  malice,  which  he 

applied  later  in  the  same  judgment,  is  a  wrong  feeling  in  a  man's 

mind.     The  passage  from  the  summing  up  which  has  been  read 

by  Bramwell,  L.J.,  and  which  is  substantially  a  recapitulation  of 

the  whole  summing  up,  must  have  led  the  jury  to  suppose  that, 

although  they  might  be  of  opinion  that  the  defendant  did  believe 

the  statements  he  made  to  be  true,  that  would  not  be  sufficient 

unless  he  had  a  reasonable  ground  for  so  believing.    I  apprehend 

that  if  he  did  believe  the  statements  to  be  true,  and  if  want  of 

belief  in  their  truth  was  the  only  thing  tending  to  show  malice 

alleged  against  him,  the  only  question  would  be,  not,  would  a 

reasonable  man  believe  the  statements  to  be  true,  but,  did  the 

defendant  believe  them  ?    The  test  of  stupidity  and  obstinacy  is 

not  a  fair  one,  for  stupidity  or  obstinacy  would  only  be  evidence 

tending  to  show  that  the  belief  was  not  genuine.     I  think  that 

the  direction  was  one  which  would  mislead  the  jury,  and  was 

wrong.     I  have  formed  a  strong  opinion  that  all  the  occasions 

were  privileged.     The  only  one  which  can  be  questioned  is  that 

of  the  communication  to  Mr.  Green ;  but  I  have  a  strong  opinion 

that,  where  a  relation  so  intimate,  socially  and  professionally,  as 

that  between  rector  and  curate  exists,  and  they  are  consulting 

together  as  to  ecclesiastical  matters,  and  as  to  the  behaviour  of  a 

clergyman  with  whom  they  were  brought  into  communication  in 

the  course  of  their  duties,  the  occasion  is  privileged,  and  Mr. 

Green,  who  was  called  as  a  witness  for  the  plaintiff,  said  that  the 

defendant  did  consult  him  for  advice.      The  plaintiff  is  bound  by 

his  own  witness,  and  there  was  no  question  for  the  jury  but  as  a 

matter  of  law  the  privilege  existed.  I  think  that  all  the  occasions 
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Olask       were  privileged.     Then  was  there  any  evidence  for  the  jury,  if 

V'         the  right  qaestion  had  been  lefb  to  them  ?     Taking  the  privilege 

MoLTNBDx.    ^  g^-gi.  ^Q  burden  of  proof  was  on  the  plaintiff^  and  the  slight 

1877.        discrepancies  which  existed  between  the  statements  made  to  the 

.  .    defendant^  and  those  made  by  him  were  far  too  slight  to  justify 

^^Zb^i  *^®  j'^^g®  ^^  asking  the  jury  whether  the  defendant  was  influenced 

hetUf,  by  an  indirect  motive.  I  think  there  was  no  evidence  to  go  to 
the  jury,  and  therefore,  if  on  a  new  trial  the  facts  are  not  altered, 
the  duty  of  the  judge  will  be  to  direct  a  verdict  for  the  defendant. 
If  there  was  any  evidence  I  am  clearly  of  opinion  that  the  verdict 
was  unreasonable  and  against  evidence  and  ought  to  be  set  aside. 
Assuming  that  there  was  no  evidence,  we  cannot  apply  Order  XL., 
r.  10,  and  enter  the  verdict  for  the  defendant,  for  it  does  not 
follow  that  there  may  not  be  some  evidence  which  may  be  given 
to  make  out  a  case  for  the  plaintiff;  but  on  the  other  two  grounds 
I  think  the  judgment  should  be  reversed. 

Cotton,  L.J. — I  am  also  of  opinion  that  the  judge  left  the 
case  to  the  jury  so  as  to  mislead  them  as  to  what  the  true 
question  was.  When  the  judge  had  once  ruled  that  the 
occasions  of  the  publication  were  privileged,  the  only  question 
was,  did  the  defendant  act  from  a  sense  of  duty  or  from  some 
other  motive  ?  and  the  burden  of  proof  was  on  the  plaintiff;  the 
presumption  is  in  favour  of  the  defendant,  and  against  the 
existence  of  malice.  The  plaintiff  in  this  case  had  to  prove 
actual  malice,  that  isj  that  the  defendant  was  acting  not  from  a 
sense  of  duty  but  from  some  indirect  motive,  and  the  question  is, 
was  there  '^mal^  mens/'  which  actuated  the  defendant?  We 
must  look  at  all  the  circumstances,  and  I  agree  that  we  must 
apply  reason  to  the  case  as  reasonable  men  do  and  must.  The 
question  is,  what  was  the  state  of  mind  of  the  defendant  ?  and 
want  of  reasoning  powers  or  stupidity  would  not  be  malice. 
The  judge  must  say  whether  the  privilege  exists,  and  when  he 
has  once  laid  down  that  the  circumstances  are  such  as  to  show 
privilege,  the  defendant  can  only  be  deprived  of  the  privilege  by 
the  plaintiff  showing  that  the  defendant  acted  not  from  a  sense 
of  duty  but  from  some  other  motive.  If  the  defendant  knew 
that  there  was  no  foundation  for  these  statements,  that  would 
show  malice ;  but  the  state  of  his  mind  was  to  be  tried,  and  the 
question  of  honest  belief,  in  the  sense  in  which  the  learned  judge 
described  it,  is  not  the  question.  There  is  another  fault  in  the 
summing  up.  The  burden  of  proof  is  on  the  plaintiff,  and  it  is 
for  the  plaintiff  to  make  out  and  satisfy  the  jury  that  the 
defendant  was  acting  from  some  other  motive  than  a  sense  of 
duty.  As  to  the  privilege,  my  only  doubt  has  been  about  the 
communication  made  by  the  defendant  to  Mr.  Green,  and  I  think 
there  was  privilege  on  that  occasion.  It  might  be  for  the  jury 
to  say  under  what  circumstances  the  communication  took  place, 
if  there  were  a  conflict  of  evidence ;  but  here  the  plaintiff's  own 
witness  states  the  circumstances,  and  I  should  say  the  judge  was 
right  in  saying  that  the  statement  was  privileged.     It  was  made 
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by  a  rector  to  his  curate^  and  with  reference  to  a  matter  affecting       Olabk 
two  parishes,  and  which  might  affect  Mr.  Green  himself.     I  think,    ..    ^• 

therefore,  the  judge  was  right  in  holding  it  to  be  privileged.        

The  other  questions  are  whether  there  was  any  evidence,  and        1877. 
what  ought  to  be  done.     In  my  opinion  there  was   not   such   rnSZpri  • 
evidence  here   (as  is  said  in  Somerville  v.  Hawkins,  10  0.  B.,  at   kge— Honest 
page  590)   as  to   ''raise  a  probability  of  malice,  and  be   more       belief. 
consistent  with  its  existence  than  with  its  non-existence.^'    There 
was  no  evidence   of    any  indirect   motive   which  induced   the 
defendant  to  act  as  he  did.     There  are  no  facts  or  letters  to  show 
that  he  was  not  acting  in  the  performance  of  his  duty.     I  think 
the  discrepancies  between  the  statements  made  to  the  defendant 
and  those  made  by  him  are  fairly  attributable  to  forgetfulness  in 
the  absence  of  other  evidence.     As  to  the  number  of  persons  to 
whom  the  communications  were  made,  the  occasions  were   all 
privileged ;  and  that  explains  the  circumstance  of  the  number  of 
commimicatioiLS,   which   does  not,   in   my   opinion,   afford    any 
evidence  of  malice.     I  a^ree  that  it  would  not  be  right  to  enter 
the  verdict  for  the  defendant,  and  therefore  there  ought  to  be  a 
new  trial.  Judgment  reversed,  and  a  new  Mai  ordered. 

Solicitors  for  plaintiff,  John  Grout. 

Sohcitors  for  defendant.  Few  and  Oo. 
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8atv/rday,  Jan,  19,  1878. 

(Before    Cockbubn,  C.J.,  Cleasby,  B.,  Lindley,  Manistt,   and 

Hawkins,  JJ.) 

Big.  v.  Paul  Bsad.  (a) 

Embezzlement — ^Wild  rabbits — Taking,   hilling,   and  removing — 

One  Gonti/nuous  action. 

The  prisoner  was  employed  to  look  after  a  wood  in  which  the  game 
and  rabbits  and  right  of  sporting  had  been  granted  to  his 
master  by  the  owner.  He  was  not  at  liberty  to  kill  rabbits  for 
his  own  use,  hut  he  did  take,  kill,  remove  and  sell  eighteen 

(a)  Repoxied  bj  John  Thokpson,  Esq.,  Barrister-at-Law. 
TOL.  XIT.  0 
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^^^-  rabbits  in  and  from  the  wood,  nevertheless.     The  talcing,  killing , 

Rbao.  removing  and  selling  were  parts  of  one  continiLOUs  action. 

Held,  that  the  criminal  offence  (if  any)  was  not  embezzlement, 

1878. 

EiHbezzlement  /^ASE  stated  by  the  Vice-Chairman   of    the  Berks   Quarter 
—  Wild      Vy     Sessions  for  the  opinion  of  this  Court. 
''"^^-  The  prisoner  was  indicted  at  the  Berks  Epiphany  Sessions^ 

held  the  31st  day  of  December^  1877^  for  stealing  eighteen  rabbits^ 
the  property  of  Arthur  Smithy  his  master. 

The  evidence  showed  that  the  prisoner  was  the  gamekeeper  of 
Smithy  and  was  employed  to  look  after  a  wood  in  which  the  game 
and  rabbits^  and  right  of  sporting,  had  been  g^ranted  to  Smith 
by  the  owner. 

The  prisoner  was  not  at  liberty  to  klQ  or  take  rabbits  in  the 
wood  for  his  own  use. 

He  did  t€kke  and  kill  and  remove  eighteen  wild  rabbits  in  and 
from  the  wood^  and  had  bargained  to  sell  them^  when  they  were 
seized  in  the  possession  of  the  purchaser's  agent ;  tlie  capturingj 
kiUing,  removing,  and  selling  being  parts  of  one  continuous  action. 

Counsel  for  the  defence  required  the  Court  to  stop  the  case, 
because  there  was  not  any  evidence  to  go  to  the  jury ;  that  the 
rabbits  had  never  as  subjects  of  larceny  been  in  the  possession  of 
Smith ;  and  that,  therefore,  the  prisoner  could  not  be  guilty  of 
stealing  or  embezzling  them. 

Counsel  for  the  prosecution  insisted  that,  when  the  rabbits 
were  captured  and  killed  by  the  prisoner,  they  were  by  that  act 
reduced  into  the  possession  of  his  master,  and  became  subjects  of 
larceny  or  embezzlement. 

Beg.  V.  Townl&y,  L.  Rep.  1  C.  C.  R.  315;  12  Cox  C.  C.  59; 
and  Beg.  v.  Galium,  L.  Rep.  2  C.  C.  R.  28;  12  Cox  C.  C.  469, 
were  cited. 

The  case  was  left  to  the  jury,  the  Court  telling  them  that  the 
criminal  offence  of  the  prisoner  (if  any)  was  embezzlement  and 
not  larceny,  and  that  if,  in  their  opinion,  the  prisoner  being  the 
servant  of  Smith  captured  and  killed  the  rabbits,  although 
against  the  orders  of  his  master,  and  they  so  came  into  the 
possession  of  the  prisoner  for  or  on  behalf  of  his  master,  and 
the  prisoner  converted  them  to  his  own  use,  he  was  gnilty  of 
embezzlement. 

The  jury  found  the  prisoner  guilty  of  embezzlement,  and  he 
was  sentenced  to  four  months'  imprisonment  with  hard  labour. 

The  Court  reserved  for  the  opinion  of  the  Superior  Court, 
which  they  now  request,  the  question,  whether  the  prisoner,  by 
capturing  and  killing  the  rabbits  against  his  master^s  orders,  did 
so  bring  tbem  into  the  possession  of  his  master  that  he  could,  by 
appropriating  them  to  himself,  be  guilty  of  embezzling  them. 

The  Court  respited  the  execution  of  the  judgment  on  the  con- 
viction until  such  question  has  been  decided. 

George  Charles  Cherry, 
Vice-Chairman  of  Berks  Quarter  Sessions. 
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Howard  Smith  for  the  prisoner. — It  is  submitted  that  the  pri-        Req. 
soner  was  not  guilty  of  embezzlement.     The  case  finds  that  the       ^^' 

capturing,  killing,  removing,  and  selling  the  rabbits  were  parts  of        ,' 

one  continuous  action,  and  therefore  the  rabbits,  according  to        1878. 
Reg,  V.  Tovmley,  were  not  the  subject  of  larceny.     In  that  case  rj,fk^^gnt 
Boyill,  C.  J.,  said :  "  Now,  the  first  question  is  as  to  the  nature  of      «.  jifriid 
the  property  in  these  rabbits.     In  animals  ferce  natures  there  is      rMits. 
no  absolute  property :  there  is  only  a  special  or  qualified  right  of 
property — a  right  rations  soli  to  take  and  kill  them.   When  killed 
upon  the  soil  they  become  the  absolute  property  of  the  owner  of 
the  soil.     This  was  decided  in  the  case  of  rabbits  by  the  House 
of  Lords,  in  Blades  v.  Higgs  (11  H.  of  L.  Cas.  621 ;  34  L.  J.  286, 
C.  P.).     And  the  same  principle  was  applied  in  the  case  of  grouse 
in  Lard  Lonsdale  v.  Bigg  (1  H.  &  N.  923;    26  L.  J.  196,  Ex.). 
In  this  case  therefore  the  rabbits  being  started  and  killed  on  land 
belonging  to  the  Crown,  might,  if  there  were  no  other  circum- 
stance in  the  case,  become  the  property  of  the  Crown.  But  before 
there  canbe  a  conviction  for  larceny  for  taking  anything  not  capable 
in  its  original  state  of  being  the  subject  of  larceny — ^as  for  in- 
stance, things  fixed  to  the  soil — ^it  is  necessary  that  the  act  of 
taking  away  should  not  be  one  continuous  act  with  the  act  of 
severance  or  other  act  by  which  the  thing  becomes  a  chattel,  and 
so  is  brought  within  the  law  of  larceny.     This  doctrine  has  been 
applied  to  stripping  lead  from  the  roof  of  a  church,  and  in  other 
cases  of  things  affixed  to  the  soil.     And  the  present  case  must  be 
gOYcmed  by  the  same  principle.^'    As  the  rabbits  in  the  present  case 
were  not  the  subject  of  larceny,  so  neither  are  they  the  subject 
of  embezzlement.     The  24  &  25  Vict.  c.  96,  sect.  68,  enacts  that 
whosoever,  being  a  servant  or  bein^  employed  for  the  purpose 
or  in  the  capacity  of  a  servant,  shaU  fraudulently  embezzle  any 
chattel,  money,  or  valuable  security  which  shall  be  delivered  to 
or  received  or  taken  into  possession  by  him  for  or  in  the  name  or 
on  the  account  of  his  master   or  employer,  shall  be  deemed  to 
have  felonionsly  stolen  the  same  from  his  master,  although  such 
chattel,  money,  or  security  was  not  received  into  the  possession 
of  such  master  or  employer  otherwise  than  by  the  actual  posses- 
sion of  his  clerk,  servant,  or  other  person,  &c.,  employed.*'     The 
rabbits  here  were  not  delivered  to,  or  received  by,  or  taken  into 
the  possession  of  the  prisoner  for  or  in  the  name  or  on  tlie  account 
of  his  master,  but  on  his  own  account  and  for  his  own  gain.    The 
case  is  similar  to  that  of  Beg.  v.  Gullum,  where  the  captain  of  a  barge 
used  the  barge   for  his  own  purposes  contrary  to  his  master's 
orders,  and  so  earned  money  which   was  paid  to  him  and  appro- 
priated to  his  own  use;  and  this  was  held  not  to  amount  to 
embezzlement.     Then  again  the  rabbits  were  not  "  chattels  "  at 
the  time  of  killing,  which  was  done  that  the  prisoner  might  get 
the  property  for  himself.     [Manisty,  J. — It  is  clear  that  a  dead 
rabbit  is  a  chattel,  and  belongs  to  somebody.     Hawkins,  J. — But 
here  the  prisoner  had  the  rabbits  in  his  possession  before  he  killed 
them,  and  the  taking,  killing,  and  removing  them  were  all  one 

0  2 


20       .  ORIMTNAL  LAW  0ABE6. 

Rbo.        continuouB  act.]     That  is  bo.     When  the  rabbita  were  taken  into 
^^-  the  possesRion  of  the  prisoner  they  were  not  chattels.     Suppose 

a  wild  rabbit  ran  into  the  hall  of  a  house,  and  the  servant  caught 

187H.        and  killed  it  then  and  there ;  would  he  be  guilty  either  of  larceny 
„  ,     T        or  embezzlement  ?     It  is  submitted  that  he  would  not. 
—  Wild  B'  ^*  Ghreene  for  the  prosecution. — The  prisoner  was  properly 

rabbits.  convicted  of  embezzlement.  That  a  chattel  was  received  into  the 
possession  of  the  prisoner  is  clear  from  Blades  v.  Higgs  (1 1  H.  of 
L.  Cas.  621).  In' that  case  Lord  Chelmsford  said:  "With 
respect  to  wild  and  unreclaimed  animals,  there  can  be  no  doubt 
that  no  property  exists  in  them  so  long  as  they  remain  in  the 
state  of  nature.  It  is  also  equally  certain  that^  when  killed  or 
reclaimed  by  the  owner  of  the  land  on  which  they  are  found, 
or  by  his  authority,  they  become  at  once  his  property  absolutely 
when  they  are  killed,  and  in  a  qualified  manner  when  they  are 
reclaimed.  Does  the  unauthorised  act  of  a  trespasser,  by  the 
very  act  of  killing  them,  convert  them  at  once  to  the  use  of  the 
owner  of  the  land  ?  If  the  appellant  is  right  in  saying  that  the 
owner  of  the  land  has  no  property  in  game  unless  it  is  killed 
by  him  or  by  his  authority,  it  will  necessarily  follow  that  a 
poacher  reducing  the  game  into  possession,  and  thereby  as  pos- 
sessor, though  a  wrong-doer,  having  a  right  to  it  against  all  the 
world  but  the  true  owner,  there  being  no  owner  to  challenge  his 
possession,  might  maintain  an  action  against  the  owner  of  the  land 
for  taking  the  game  from  him,  even  upon  the  land  itself,  when  it 
was  killed.  It  is  much  more  reasonable  to  hold  that  the  tres- 
passer, having  no  right  at  all  to  kill  the  game,  can  give  himself  no 
property  in  it  by  his  wrongful  act,  and  that  as  game  killed  or 
reduced  into  possession  is  the  subject  of  property,  and  must 
belong  to  somebody,  there  can  be  no  other  owner  of  it  under 
these  circumstances  iDut  the  person  on  whose  ground  it  is  taken 
or  killed.^'  It  is  clear  dead  rabbits  are  the  property  of  someone, 
and,  according  to  Blades  v.  Biggs,  of  the  owner  of  the  land  on 
which  they  are  killed.  [Cockburn,  G.J. — Suppose  the  rabbits  are 
taken  while  asleep  ?  Manisty,  C.J. — Or  caught  in  a  trap  and 
taken  away  alive  ?]  In  this  case  they  were  killed  on  the  land. 
The  master  has  a  constructive  possession  by  the  prisoner,  his 
servant,  killing  them  in  the  wood.  [Cockburn,  C.J. — By  the 
statute  it  must  appear  that  the  prisoner  took  the  rabbits  for  or 
on  account  of  his  master.  That  is  contrary  to  the  &ct,  for  the 
prisoner  took  the  rabbits  for  himself.  He  intended  to  rob  hia 
master,  and  took  the  rabbits  for  himself.]  On  that  view  the  prisoner 
might  be  convicted  for  larceny.  [Cockburn,  C.J. — But  he  was 
not,  and  the  question  reserved  is  as  to  embezzlement.]  When  a 
butler  steals  his  master^s  plate  or  wine,  in  point  of  law  they  are 
in  the  master's  possession  at  the  time.  Here  the  rabbits,  when 
killed,  became  the  master's  property,  but  were  not  at  the  time  in 
his  possession.  In  Reg.  v.  Oulfum  Blackburn,  J.  said  :  "With- 
out criticising  the  words  of  the  Act,  24  &  25  Vict.  c.  96,  s.  68, 
let  us  look  at  the  object  of  passing  it.     Tlie  common  law  requires. 
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for  the  ofienoe  of  larceny,  not  only   animus  fwandi,  but  that         Reg. 
&ere  shopld  be  a  takings  and  it  was  held,  on  the  narrow  die-  '  • 

tmctioiis   of  the   common   law,    that   when   the   property  only        .' 

became  the  master's  by  coming  into  the  hands  of  his  servants,        1878. 
and  not  otherwise,  the  servant  could  not  be  said  to  take  his  „  . — r 
master's  property,  because  it  came  into  his  hands  at  the  moment  ^""^nTd 
it  was  so  received.     It  was  to  meet  this  difficulty  that  the  Legis-      rabbits. 
latnre   said,    '  He   who   embezzles   shall  be   guilty  of  stealing, 
although  the  property  has  not  become  the  master's,  except  by 
the  possession  of  the  servant.'     And  in  the  original  Act  were  the 
words  '  by  virtue  of  his  employment,'  which  have  been  expressly 
omitted  from  the  more  recent  statute.     Tet  still  the  essence  of 
the  matter  is,  that  the  servant  shall  be  deemed  to  have  stolen  the 
master's  property,  if  it  be  his  master's  property,  although  not 
received   otherwise   than  in  the  prisoner's  capacity   of  clerk  or 
servant.''     Here  the  prisoner  had  his  master's  property  when  the 
rabbits  had  been  killed  by  him.     [Hawkins,  J. — In  Reg,  v.  Boe 
{11  Cox  C.  C.  557),  Willes,  J.  said,  "By  the  decision  in  Blades  v. 
Higgs  it  was  never  intended  that  poachers  should  be  put  on  the 
same  footing  with  felons."] 

CocKBUBN,  C.J. — ^We  are  all  agreed  that  the  conviction  must  be 
quashed. 

Conviction  quashed. 

Solicitors  for  the  prosecution,  J,  T,  Dodd,  Beading. 
Sohcitors  for  the  prisoner,  B.  A.  Ward,  Maidenhead. 


22  CRIMINAL  LAW   CASES. 


COURT  OF   CRIMINAL  APPEAL. 

Saturday,  Nov.  17,  1877. 

(Before  Kelly,  O.B.,  Field,  J.,  Huddleston,  B.,  Lindley,  J.,  and 

Manisty,  J.) 

Reg.  v.  Rogebs.  (a) 

Jurisdiction — Venue — Embezzlement — Receipt  of  money  in  one 
county — Fraudulent  representation  of  non-receipt  made  by  letter 
received  in  another  county. 

It  was  the  prisoner's  duty  as  a  country  traveller  to  collect  moneys 
and  remit  them  at  once  to  his  employers.  On  the  I8th  day  of 
April  he  received  money  in  county  Y.;  on  the  I9th  and  20th 
he  wrote  to  his  employers  from  Y.,  not  mentioning  that  he 
had  received  the  money ;  on  the  21st  day  of  April  he  wrote  to 
them  again  from  F.,  by  that  letter  intending  them  to  believe  that 
he  had  not  received  the  money.  The  letters  were  addressed  to  and 
received  by  his  employers  in  county  M.,  and  posted  in  county  Y. 

Held  {Huddleston,  B.  dissentiente),  that  the  prisoner  might  be  tried 
in  county  M.for  the  offence  of  embezzling  tlie  money. 

CASE  stated  for  the  opinion  of  this  Court  by  the  Assistant 
Judge  of  the  Middlesex  Sessions. 

At  a  General  Sessions  of  the  peace  for  the  county  of  Middle- 
sex held  at  the  Guildhall,  Westminster,  on  the  7th  day  of  June, 
1877,  the  prisoner  was  tried  on  an  indictment  which  charged  him 
with  having,  when  he  was  employed  in  the  capacity  of  clerk  or 
servant  to  Middleton  Chapman  and  another,  embezzled  the  sum 
of  lOZ.  lis.  6d.  received  by  him  on  their  account. 

The  prisoner  was  employed  by  the  prosecutors,  who  carry  on 
business  under  the  style  of  Chapman,  Son,  and  Co.,  at  Charter- 
house-buildings, London,  as  their  country  traveller.  It  was  part 
of  his  duty  to  collect  outstanding  accounts  j  and  as  to  all  moneys 
he  might  receive,  to  remit  them  "  at  once'^  to  his  employers  in 
London  either  by  post-office  orders  or  bankers'  drafts. 

On  the  12th  day  of  April,  1877,  when  he  was  starting  on  his 
first  journey,  a  '^  list,''  of  which  the  following  is  a  copy,  was 
handed  to  him,  and  he  was  requested  to  collect  the  accounts 
therein  specified : 

(jd)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 


CHIMIN AL  LAW  CASKS.  23 

Lkt  of  aiceoiintB  receiTed  from  customers  on  acconnt  of  Chapman,  Son,  and  Co^  Rbo. 

forwMkeadiDgAprilU,  1877,  by  Mr.  £.0.  Rogers:                      £   s.    d.  v. 

(1.)  James  Wood  and  Co.,  York 2    7    6  Roobbs. 

(2.)  T.  and  H.  Chapman,  York     11    8    6  

(8.)  Thomas  Kidd,  HuU 6  16    0  1877. 

(4.)  T.  W.  Carr,  Soarborongh        18    6  

Emhexa^ement 

At  the  foot  of  this  list  there  was  a  printed  note  as  follows :  —  FentMi 

An  moneys  reoeiyed  aa  aboTe  most  be  remitted  to  the  firm  at  onoe,  and  this  list 
ntnmed  with  the  balance  in  hand  at  the  end  of  each  week. 

Mr.  M.  Chapman^  one  of  the  prosecutors^  drew  the  prisoner's 
attention  to  this  note^  and  desired  him  under  no  circumstances  to 
mix  up  moneys  collected  from  customers  with  his  expenses.  Ten 
ponndB  were  then  paid  him  in  advance  for  his  travelling  expenses. 

On  Wednesday,  the  18th  day  of  April,  the  prisoner,  being  then 
at  York,  received  there  from  Messrs.  T.  and  H.  Chapman 
102.  17«.  6d.  cash  in  discharge  of  the  account  No.  2  in  the  above 
list.  He  never  accounted  to  his  masters  for  this  money,  nor 
informed  them  that  he  had  received  it ;  and  under  the  present 
indictment  he  was  charged  with  having  embezzled  it. 

It  appeared  that  on  the  same  day  that  he  was  paid  this  account 
he  received  from  the  prosecutors  a  second  sum  of  10^  towards 
his  travelling  expenses,  and  a  third  sum  of  102.  was  remitted  to 
him  for  these  purposes  on  the  24th  day  of  April.  On  the  19th 
and  20th  days  of  April  he  was  at  Hull,  and  while  there  he  wrote 
three  letters  to  his  employers,  but  he  remitted  no  moneys,  and  in 
neither  of  these  letters  is  there  any  reference  to  the  account 
which  had  been  paid  to  him  by  Messrs.  Chapman,  of  York.  On 
Saturday^  the  21st  day  of  April,  the  prisoner  was  at  Doncaster, 
and  there  he  wrote  again  to  the  prosecutors.  All  these  letters 
were  addressed  to  them  at  Charterhouse-buildings,  in  the  county 
of  Middlesex,  and  were  there  received  by  them  through  the 
poet*office. 

In  his  letter  from  Doncaster  of  the  21st  day  of  April,  after 
referringto  Kidd's  account  (No.  3  in  the  above  list),  as  to  which 
hesaid  Kidd  had  promised  to  remit  the  amount,  the  prisoner 
wrote  as  follows ;  ''  I  have  only  two  other  accounts  with  which  I 
have  been  furnished  with  statements  to  collect  before  I  arrive  at 
Scarborough,  which,  as  I  shall  have  to  go  through  York,  will 
attend  to  and  remit  you  in  due  course.'^ 

The  above  list  of  accounts  being  the  only  statement  that  had 
been  furnished  to  him,  and  the  account  due  from  Eidd  having 
been  specially  mentioned  in  a  former  part  of  this  letter,  it  is 
obvious  that  one  of  the  only  two  other  accounts,  to  which  the 
prisoner  here  referred  was  T.  and  H.  Chapman's  account  (No,  2), 
which  in  point  of  fact  he  had  already  received. 

Other  letters  and  telegrams  passed  between  the  prisoner  and 
the  prosecntors,  to  which  it  is  unnecessary  for  the  present  purpose 
to  advert. 

On  the  2nd  day  of  May  the  prisoner  was  arrested  at  Newcastle. 
He  was  brought  thence  to  London,  and  committed  at  Bow-street 
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Reo.        for  trial  npon  the  present  charge  at  the  Middlesex  Sessions. 
Room.      When  arrested  he  had  only  41.  6«.  7d.  in  money  in  his  possession. 

Upon   the  above   facts  it  was  contended,  on   behalf  of  the 

1877.        prisoner,  that  the  indictment  failed  of  proof;  the  embezzlement, 

Ernb    kment  ^  ©nibezzlement  there  was,  having  been  committed  in  the  county 

— Femie.     o^  York,  where  the  money  was  received  and  appropriated  by 

him,  and  not  in  the  county  of  Middlesex ;  it  having  been  the 

prisoner's  duty  to  account  and  remit  the  amount  "  at  once.'' 

On  the  other  hand,  the  counsel  for  the  Crown  contended  that 
the  venue  was  well  laid  in  Middlesex,  inasmuch  as  the  prisoner's 
letter  of  the  21st  day  of  April  amounted  virtually  to  a  denial  in  that 
county  of  the  receipt  of  the  money,  that  letter  having  been 
addressed  by  him  to  Charterhouse-buildings,  London,  ana  there 
received  by  his  employers  through  the  post-office. 

Saving  doubts  upon  the  question  thus  raised,  I  refused  to 
direct  an  acquittal,  and  said  I  would  reserve  the  question  of 
venue  for  the  Court  of  Appeal.  I  therefore  left  the  question  of 
embezzlement  to  the  jury  irrespective  of  venue ;  but  with  regard 
to  the  alleged  denial  in  Middlesex,  I  requested  them  to  say 
whether  in  their  opinion  the  prisoner  intended  that  the  prose- 
cutors should  understand,  from  the  aforesaid  statements  contained 
in  his  said  letter  of  the  21st  day  of  April,  that  he  had  not  yet  re- 
ceived the  amount  due  from  Chapmans  of  York,  and  had  thus 
in  effect  rendered  a  wilfully  false  account. 

The  jury  found  the  prisoner  guilty,  and  answered  these  questions 
in  the  affirmative. 

I  postponed  sentence  pending  the  decision  of  this  case. 

The  question  reserved  is  whether,  under  the  circumstances 
above  disclosed,  the  venue  was  well  laid  in  Middlesex.  If  the 
Court  should  be  of  opinion  that  it  was,  the  conviction  to  stand ; 
if  of  the  contrary  opinion,  to  be  quashed. 

I  beg  to  refer  to  Reg,  v.  Murdoch  (2  Den.  C.  C.  298,  5  Cox 
C.  C.  360),  and  to  the  observations  thereupon  of  Alderson,  B., 
in  Beg.  v.  Davison  (7  Cox  C.  C.  159.) 

P.  H.  Edlin. 

No  counsel  appeared  to  argue  on  behalf  of  the  prisoner. 

Besley  for  the  prosecution. — The  venue  was  properly  laid  in  the 
county  of  Middlesex.  As  soon  as  the  prisoner  received  the 
money  charged  in  the  indictment  to  have  been  embezzled  it 
became  his  masters'  property,  and  it  was  his  duty  to  have  remitted 
it  at  once  to  the  prosecutors.  The  letter  of  the  21st  day  of  April,  as 
found  by  the  jury,  conveyed  the  false  representation  tJiat  he 
had  not  received  the  money.  This  letter  was  addressed  to  and 
received  by  the  prosecutors  in  Middlesex,  and  the  prisoner's 
false  statement  therein  was,  when  the  letter  arrived,  a  false 
representation  made  by  the  prisoner  in  Middlesex ;  that  is  an  act 
done  by  him  in  Middlesex.  In  Reg  v.  Leech  (7  Cox  C.  C,  100)  a 
letter  containing  a  false  pretence  was  received  by  the  prosecutor 
through  the  post  in  the  borough  of  C,  but  it  was  written  and 
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poBted  oat  of  the  boroagh.     In  conseqaence  of  the   letter   the        Raa. 
proeecutor   sent   throngh  the   post   to  the  writer  a  post-office      ^' 

order  for  2Z.,  which  sum  was  received  by  the  writer  out  of  the        

boroagh  ;  and  it  was  held  that  the  writer  might  be  indicted  for        1877. 
false  pretences  in  C.     In  the  present  case  there  was  no  false  repre-  e;l,iZIZ-^-* 
sentation  to  the  prosecutors  that  the  money  had  not  been  received     ^Venue, 
until  the  receipt  of  the  letter  of  the  21st  day  of  April  in  London. 
The  mere  posting  of  the  letter  was  not  a  false  representation  to 
them.     The  non-delivery  of  the  money  over  to  the  master  per  se 
was   not   embezzlement.      There   was    no    complete    embezzle- 
ment in  Yorkshire*     Up  to  the  moment  of  the  false  representa- 
tion made  to  the    prosecutor   in    Middlesex  by    the  letter    of 
the   21st  day  of  April  there  was  no  complete   embezzlement. 
RejT  V.  Taylor  (3  Bos.  &  Pul.  506 ;  Rus.  &  Ry.  63) ;  Reg.  v.  Jfur- 
dodc  (2  Den.  298 ;  21  L.  J.  22,  M.  C;  5  Cox  0.  C.  360) ;  Rexy. 
Hobson  (Rus.  &  Ry.  56)  j  Rex  v.  Burdett  (4  B.  &  Aid.  95). 

KsLLT,  C.B. — I  am  clearly  of  opinion  that  the  conviction  ought 
to  be  affirmed.     The  prisoner  is  charged  with  having,  while  he 
was  employed  in  the  capacity  of  clerk  or  servant  to  the  prose- 
cutors, embezzled  the  moneys  of  his  employers.     It  was  part  of 
the  prisoner's  duty  to  collect  outstanding  accounts ;  and  as  to 
all  moneys  he  might  receive  it  was    clearly   his  duty  to  remit 
them  at  once  to  his  employers,  from  the  place  where  he  received 
them  to  his  employers  in  the  county  of  Middlesex.     On  the  18th 
day  of  April  the  prisoner  received  the  money  embezzled  at  York, 
but  did  not  account  to  his  employers  for  the  money,  nor  inform 
them  that  he  had  received  it.     If  the  case  had  stopped  there, 
and   there   had    been   no   other   evidence,  or  if  it  had  merely 
appeared  that  he  did  not   remit    the    money    on    the    same  or 
next  day  after  he  had  received  it,  there    would   have  been  no 
evidence  of  the  crime  of  embezzlement  in  Middlesex.    But  on  the 
I8th  day  of  April,  the  day  of  the  receipt  (and  it  does  not  appear  in 
what  form  he  received  the  money,  or  at  what  time  of  the  day)  he 
received  10/.  from  his  employers  for  travelling  expenses.     Then  on 
the  19th  and  20th  days  of  April  he  was  at  Hull,  and  while  there  he 
wrote  two  letters  to  his  employers ;  but  he  remitted  no  moneys, 
and  did  not  refer  to  the  receipt  of  this  money  in  either  of  the 
letters.     It   may   well  be  that  he  had  no  time  or  means  for 
remitting  the  money  which  he  had  received  on  the  18th,  but  it 
iras  clearly  his  duty  to  have  remitted  it  within  a  reasonable  time 
after  Ms  arrival  at  Hull.  On  the  21st  day  of  April  the  prisoner  wrote 
again  from  Doncaster  to  his  employers  in  London ;  and  although 
in  that  letter  he  does  not  expressly  state  that  he  had  not  received 
the  money;  yet  it  may  fairly  be  implied  from  the  contents  of  that 
letter^  tkat  he  wished  his  employers  to  infer  that  he  had  not 
received  it.     This  letter  was  received  by  his  empWers  in  Mid- 
dlesex, and  it  is  the  same  as  if  he  said  to  them  in  Middlesex  that 
he  had  not  received  the  money.     The  question  is,  was  the  offence 
of  embezzlement  complete  on  the  writing  of  that  letter  in  the 
county  of  York.  I  am  not  prepared  to  say  that  on  the  writing  of  that 
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Bao         letter  there  was  not  evidence  of  a  complete  embezzlement,  and 
^^^  that  the  prisoner  might  not  have  been  indicted  for  it  in  York- 

'      shire ;  bnt  the  fact  that  the  letter  was  received  by  the  employers 

1877.  in  dne  conrse  of  post  in  Middlesex,  and  nntil  its  delivery  the 
EtiA^ement  ^^  Statement  that  the  money  had  not  been  received  by  the 
^Vemte,  prisoner  was  never  made  to  or  reached  them,  in  mv  opinion, 
npon  the  authority  of  Bex  v.  Bwrdett  and  several  other  cases, 
shows  that  the  offence  of  embezzlement  was  complete  in  the 
connty  of  Middlesex.  The  cases  of  Beg.  v.  Taylor  and  Beg.  v. 
Mwrdock  are  anthorities  in  affirmance  of  the  same  principle. 
In  Beg.  v.  Murdoch  it  was  the  prisoner's  daty  to  go  into  Derby- 
shire every  Monday  and  to  sell  goods  and  receive  money  for  them 
there,  and  to  return  with  it  to  his  master  in  Nottingham  on 
the  Saturday.  Having  received  two  sums  in  Derbyshire,  he  did 
not  return  on  the  following  Saturday,  nor  at  all  to  his  master, 
but  appropriated  them  to  his  own  use.  About  two  months  after* 
wards  the  master  met  the  prisoner  in  Nottingham,  and  asked 
him  what  he  had  done  with  the  money.  He  said  he  was  sorry 
for  what  he  had  done;  he  had  spent  it.  The  Court  held  that 
that  was  evidence  of  an  admission  of  the  offence  in  the  county 
of  Nottingham,  for  which  the  prisoner  could  be  indicted  in  the 
county  of  Nottingham.  Under  these  circumstances  I  am  of 
opinion  that  the  conviction  should  be  affirmed. 

Field,  J. — I  also  am  of  opinion  that  this  conviction  should  be 
affirmed,  and  I  have  come  to  this  conclusion  on  the  ground  that 
a  material  part  of  the  offence  was  committed  in  the  county  of 
Middlesex.  It  was  not  the  duty  of  the  prisoner  to  remit  the 
specific  money  which  he  had  received,  but  it  was  his  duty  to 
remit  that  money  or  its  equivalent  at  once  to  his  employers,  i.e., 
in  the  course  of  the  week  in  which  he  received  it.  On  the  18th 
day  of  April  the  prisoner  received  the  money  in  question  at 
York,  and  on  the  19th  and  20th  the  prisoner  was  at  Hull,  and 
wrote  letters  to  his  employers  in  London,  saying  nothing  about 
the  receipt  of  the  money  at  York.  Again  on  the  21st,  when  at 
Doncaster,  he  wr6te  a  letter  to  his  employers  in  London ;  and, 
in  answer  to  a  question  left  to  them,  the  jury  say  that  the 
prisoner  intended  that  the  prosecutors  should  understand  from 
the  statements  in  that  letter  that  he  had  not  then  received  the 
amount  in  question ;  and  the  prisoner  had  thus  in  effect  rendered 
a  wilfully  false  account.  Upon  these  facts  the  question  arises 
whether  any  material  part  of  this  offence  was  committed  in  the 
county  of  Middlesex  7  Starting  with  this,  that  the  law  presumes 
every  man  to  be  innocent  till  he  is  proved  to  be  guilty,  I  am  at  a 
loss  to  find  any  evidence  of  the  complete  offence  of  embezzlement 
in  Yorkshire,  except  the  writing  and  posting  there  of  the  letters 
addressed  to  the  prisoner's  employers  in  Middlesex.  On  the 
authority  of  Evans  v.  Nicholson  (45  L.  J.  Ill,  0.  P.,  n.  4)  which 
decided  that  a  letter,  in  which  the  defendant  admitted  a  debt 
and  promised  to  pay  it,  addressed  to  and  received  by  the  plaintiff 
in  the  City  of  London,  was  evidence  of  an  account  stated  in  the 
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City  of  London,  I  think  that  the  letter  of  the  21st  day  of  April        Rn. 
adoressed  to  and  received  by  the  prosecutors,  and  intended  to      v^^m 

act  on  their  minds,  in  Middlesex,  was  in  effect  an  act  done       

by  the  prisoner  in  Middlesex.  The  case  to  my  mind  is  the  1877. 
same  as  if  a  man  standing  in  one  county  with  a  long  ^,„C^« 
spear  or  a  pistol  kills  or  injnres  a  man  in  the  adjoining  coanty^  ^Venue. 
or  as  if  a  man  with  one  leg  in  one  county  and  one  in  another 
does  a  criminal  act.  So  as  to  a  letter  posted  in  one  county  and 
received  in  another.  There  may  have  been  evidence  on  which 
the  prisoner  might  have  been  properly  convicted  in  Yorkshire ; 
but  I  am  clearly  of  opinion  that  there  was  evidence  which 
justified  his  conviction  in  Middlesex.  In  Rex  v.  Bv/rdett  (4  B.  & 
Aid.  95),  which  has  been  followed  universally,  the  libel  was 
contained  in  a  letter  written  in  county  L.,  but  received  in  county 
M.,  and  it  was  held  that  the  defendant  might  be  indicted  in 
either  county.  The  case  of  Bex  v.  Taylor  (3  Bos.  &  Pul.  596) 
also  makes  the  matter  very  plain.  In  that  case  the  prosecutor^s 
servant  received  10«.  for  him  in  the  county  of  Surrey,  after  which 
the  same  evening  he  returned  to  his  master,  in  the  county  of 
Middlesex,  who  asked  him  if  he  had  brought  the  money,  and  the 
prisoner  said  he  had  not,  and  that  it  had  not  been  paid  to  him ; 
and  it  was  held  that  he  was  properly  indicted  in  the  county  of 
Middlesex.  Lord  Alvanley,  C. J.,  said :  "  The  receipt  of  the 
money  was  perfectly  legal,  and  there  was  no  evidence  that  he 
ever  CMne  to  the  determination  of  appropriating  the  money  to 
his  own  .use  until  after  he  had  returned  into  the  county  of 
Middlesex.  It  was  not  proved  that  the  money  ever  was 
embezzled  until  the  prisoner  was  in  the  county  of  Middlesex. 
....  In  such  a  case  as  this,  even  if  there  had  been  evidence 
of  the  prisoner  having  spent  the  money  in  Surrey,  it  would  not 
necessarily  confine  the  trial  of  the  offence  to  the  county  of 
Surrey.  But  here  there  is  no  evidence  of  any  act  to  bring  the 
prisoner  within  the  statute  until  he  was  called  upon  by  his 
master  to  account.^^  The  act  of  non*cu3COunting  is  a  continuing 
act,  and  extended  in  the  present  case  to  the  time  of  the  receipt  of 
the  prisoner's  letter  of  the  21st  day  of  April  in  the  county  of 
Middlesex.  That  was  the  first  act  from  which  it  is  possible  to 
say  with  certainty  that  the  prisoner  intended  to  embezzle  the 
money.  Maule,  J.,  put  the  matter  in  much  the  same  way  in 
Beg,  V.  Murdoch  :  "  It  appears  to  me  that  there  was  evidence  to 
go  to  the  jury  that  the  offence  was  committed  when  the  prisoner 
met  his  master  in  Nottingham,  and,  being  asked  by  him  for  the 
money,  did  not  pay  over  the  amount.^'  I  think,  therefore,  that 
the  conviction  should  be  affirmed. 

HuDDLESTOK,  B. — I  havo  the  misfortune  to  differ  firom  the 
other  Judges  of  the  Court.  I  think  that  the  conviction  was  not 
right  for  the  following  reasons : — ^first,  let  us  consider  what  the 
offence  of  embezzlement  is.  It  is  thus  defined  by  the  24  &  25 
Vict.  c.  96,  8.  68:  "Whosoever  being  a  clerk  or  servant,  or 
being  employed  for  the  purpose,  or  in  the  capacity  of  a  clerk  or 
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Rbo.        servant,    shall    fraudulently   embezsle   any  chattel,   money,  or 

^ valuable'  security,  which  shall  be  delivered  to,  or  received  or 

taken  into  possession  by  him  for  or  in  the  name  or  on  account  of 
1877.        his  master  or  employer,  or  any  part  thereof^  shall  be  deemed  to 
.  —7        have  feloniously  stolen  the  same  from  his  master  or  employer/' 
^VenueT^  The  act  of  embezzlement  is  therefore  a  stealing  of  the  master's 
money.     The  evidence  of  the  act  of  embezzlement  is  the  receipt 
of  the  money  by  the  servant,  and  the  appropriation  of  it  to  his 
own  use ;  and  the  non-accounting  or  refusal  to  account  for  the 
money   received   is  evidence  merely  to  show  that   the   servant 
has  stolen  it.     In  the  present  case  the  facts  show  that  it  was  the 
prisoner's  duty  to  have  remitted  the  moneys  received  at  once  to 
his  masters  .     By  hat  I  do  not  understand  to  remit  in  the  course 
of  the  week,  but  by  the  next  post,  or  within  a  reasonable  time. 
The  prisoner  received  the  money  on  the   18th   day   of  April 
at  York,  and   he  wrote   two   letters   from  Hull  on  the   19th 
and  20th  days   of  April,  by  each  of  which  he  ought,  in   the 
course  of  his   duty,   to   have   remitted  the   money,  and  his  not 
having  done  so  was  very  good  evidence  that  he  had  then  appro- 
priated to  his  own  use  the  money  which  he  had  received  at  York 
on  the  18th.     Then   again  on   the   21st   day   of  April,  when  at 
Doncaster,  he  wrote  a  letter  to  his  masters,  by  which,  as  the  jury 
have  found,  the  prisoner  intended  his  masters  to  believe  that  he 
had  not  then  received  that  money,  and  he  had  thus,  in  effect, 
rendered  a  wilfully  false  account.     There  is  strong  evidence  that 
before  the  19th  or  20th   day   of  April,   and  on  the   finding  of 
the  jury,   strong  evidence  that  on  the  21st  the  prisoner    had 
embezzled  the  money  in  Yorkshire ;  and  I  think  therefore  that  the 
steaHng  of  the  money  took  place  in  Yorkshire.     The  offence  was 
a  complete  offence  in  Yorkshire  when  the  letter  containing  the 
statement  that  he  had  not  received  it  was  written  and  posted. 
When  it  reached  the  master's  mind,  in  my  opinion,  is  not  material. 
When  the  letter  containing  the  false  statement  was  put  in  the 
post  it  could  not  be  recalled,  and  if  the  letter  had  not  reached  its 
destination  the  offence  would  have  still  been  complete  in  York- 
shire.    So  far  as  regards  principle.    Then  how  stands  the  case 
as  to  the  authorities  ?  As  to  the  cases  of  libel  and  false  pretences : 
in  libel  the  main  ingredient  is  the  uttering  or  publication  of  the 
libel,  and  in  Bex  v.  Bv/rdett  the  libel  was  published  where  the 
letter  was  received,  in  the  county  of  Middlesex.     So,  as  to  the 
*     crime  of  false  pretences,  the  offence  is  not  complete  until  the 
false  pretences  reach  or  are  made  to  the  person  intended  to  be 
defrauded.     In  the  case  of  a  false  pretence  made  by  letter,  the 
offence  is  not  complete  until  the  letter  is  received.     As  to  the 
cases  of  embezzlement.     In  Rex  v.  Hobson  the  prisoner  received 
the  money  in  Shropshire,  his  orders  beinff  to  take  it  to  his  master 
in  Staffordshire  the  same  night.     He  did  not  take  it,  but  on  the 
following  evening  told  his  master  in  Staffordshire  that  he  had  not 
received  it ;  and  the  majority  of  the  Judges  were  of  opinion  that 
the  indictment  might  be  tried  in  Shropshire,  where  the  prisoner 
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reeeiTed  the  money,  ''  the  statute  having  made  the  receiving        Rk. 
property  and  embeszling  it  amount  to  a  larceny,  made  the  offence      ^^' 

a  felony  "where  the  property  was  first  taken,  and  the  offender        

might  therefore  be  indicted  in  that  or  in  any  other  county  into        1877. 
which  he  carried  the  property/'     In  the  case  of  Rex  v.  Taylor  the   „  ,     T     - 

-,  .   r     ^.1   •'  •       a  J.  J   X     !_•     Embezzlement 

pnsoner,  after  receiving  the  money  m  ourrey,  returned  to  his  Veme. 
master  in  Middlesex,  and  told  him  he  had  not  received  it,  and 
that  was  held  to  be  good  evidence  of  the  offence  having  been 
committed  in  Middlesex,  because  there  was  nothing  to  show  that 
the  prisoner  had  appropriated  the  money  to  his  own  use  in  Surrey. 
Lord  Alvanley,  C.J.,  in  delivering  the  judgment  of  the  Court, 
said :  '^  In  the  present  case  no  doubt  can  be  entertained.  The 
prisoner,  being  sent  over  Blackfriars  Bridge  into  the  county  of 
Surrey,  there  received  10«.  for  his  master.  The  receipt  of  that 
money  was  perfectly  legal,  and  there  was  no  evidence  that  he  ever 
came  to  the  determination  of  appropriating  the  money  to  his  own 
use  until  after  he  had  returned  into  the  county  of  Middlesex.  It  was 
not  proved  that  the  money  ever  was  embezzled  until  the  prisoner 
was  in  the  county  of  Middlesex.  In  cases  of  this  sort  the  nature 
of  the  thing  embezzled  ought  not  to  be  laid  out  of  the  question. 
The  receipt  of  money  is  not  like  the  receipt  of  an  individual 
thing,  where  the  receipt  may  be  attended  with  circumstances  which 
plainly  indicate  an  intention  to  steal,  by  showing  an  intention  in 
the  receiver  to  appropriate  the  thing  to  his  own  use.  Thus,  if  a 
servant  receive  a  horse  for  his  master,  and  sell  it  before  he  gets 
out  of  the  county  where  he  first  received  it,  it  might  be  said 
that  he  is  guilty  of  the  whole  offence  in  the  county.^'  In  the 
present  case  the  receipt  of  the  money  was  in  Yorkshire,  and  the 
three  letters  written  in  Yorkshire  were  evidence  of  the  prisoner's 
intention  to  appropriate  the  money  in  Yorkshire,  and  therefore 
the  offence  was  complete  in  Yorkshire.  Lord  Alvanley,  O.J. 
then  proceeds :  "  But,  with  respect  to  money,  it  is  not  neces- 
sary that  the  servant  should  deliver  over  to  his  master  the 
identical  pieces  of  money  which  he  receives,  if  he  should  have 
lawful  occasion  to  pay  them  away.  In  such  a  case  as  this, 
therefore^  even  if  there  had  been  evidence  of  the  prisoner  having 
spent  the  money  on  the  other  side  of  Blackfriars  Bridge,  it  would 
not  necessarily  confine  the  trial  of  the  offence  to  the  county  of 
Surrey.  But  here  there  is  no  evidence  of  any  act  to  bring  the 
prisoner  within  the  statute  until  he  is  called  upon  by  his  master 
to  account.  When  called  upon  by  his  master  to  account  for  the 
money  the  prisoner  denied  that  he  had  ever  received  it.  This 
was  the  first  act  from  which  the  jury  could  with  certainty  say 
tbat  the  prisoner  intended  to  embezzle  the  money.  In  this  case 
there  was  no  evidence  of  the  prisoner  having  done  any  act  to 
embezzle  in  the  county  of  Surrey,  nor  could  the  offence  be 
complete,  nor  the  prisoner  be  guilty,  within  the  statute  until  he 
refosed  to  aooount  to  his  master.  We  are,  therefore,  of  opinion 
that  the  prisoner  was  properly  indicted  in  the  county  of  Middle- 
sex/'    Here  the   first   act — ^the  receipt  of  the  money — was  in 
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Rm.        Yorkshire^  and  all  the  three  letters^  evidencing  the  intent  to 
«  *•  appropriate  the  money^  were  written  in  Yorkshire.     The  offence 

^^'"'      therefore,  in  my  opinion,  was  complete  in  Yorkshire.     This 
1877.        opinion  is  supported  by  the  judgment  of  Mauie,  J.  in  Beg.  v. 
E  h^hmpnt  ■^^^^^^'     Lord  Campbell,  C.J.  there  said  :  "The  jury  may  have 
— Fewie.      thought  that  the  story  which  the  prisoner  told  of  having  spent 
the  money  was  false,  or  that  he  had  spent  it  in  the  town  of 
Nottingham.^'     Parke,  B.  said :  "  I  think  on  consideration  that 
there  was    evidence    for    the    jury    of    an    embezzlement    in 
Nottingham   by  reason  of   the  prisoner's   not    returning    and 
accounting  to  his  master  in  Nottingham  as  he  ought  to  have 
done.     The  fact  of  his  spending  the  money  is  not  of  itself  a 
sufficient  embezzlement.''     Maule,   J.   said:    "I  agree  in   the 
conclusion  at  which  my  Lord  Campbell  and  my  brother  Parke 
have  arrived ;  but  I  do  not  agree  in  the  view  which  the  latter  has 
taken  of  the  matter.     It  appears  to  me  that  there  was  evidence 
to  go  to  the  jury  that  the   offence  was  committed  when  the 
prisoner  met  his  master  in  Nottingham,  and,  being  asked  by  him 
for  the  money,  did  not  pay  over  the  amount.     The  mere  omission 
to  account,  if  the  prisoner  never  had  returned  to   the  town 
of   Nottingham,    would    not    in    my   view    of    the    law    have 
rendered  him  liable  to  be  tried  in  Nottingham.     Suppose  that 
he  had   gone  to  Derbyshire  and  spent  the  money  there,   and 
stayed  there  six  months,  and  had  never  returned  to  Nottingham, 
but  had  been  afterwards  apprehended  in  Derbyshire,  according  to 
my  brother  Parke's  view  the  prisoner  would  have  been  indictable 
in  Nottingham.     But  I  cannot  think  that  that  can  be  the  case. 
The  man,  when  he  went  into  Derbyshire,  went  upon  a  lawful 
errand :  it  was  his  duty  to  receive  the  money.     If  he  never  after- 
wards returned  into  Nottingham,  he  could  not,  I  think,  be  guilty 
of  embezzlement  in  Nottingham.     The  cases  which  say  that  non- 
accounting  is  sufficient  evidence  of  embezzlement  have  all  this 
fact,  that  the  man  is  in  the  county    in  which  he   refuses  to 
account."     Martin,  B.  took  the  same  view  as  Maule,  J.  in  that 
case.     In  my  opinion,  therefore,  the  crime  of  embezzlement  is 
complete  the  moment  the  servant  intends  to  steal  his  master's 
money,  and  here  that  was  shown  to  be  in  Yorkshire.     In  Reg.  v. 
Davison  it  was  held,  and  as  I  think  correctly,  that  the  non- 
accounting  was  not  the  crime  of  embezzlement.     The  stealing  is 
the  crime,  the  non-accounting  merely  evidence  of  it ;  and,  as  the 
evidence   in   the  present  case  shows  that  the  stealing  was    in 
Yorkshire,  I  think,  therefore,  that  there  was  no  jurisdiction  in 
the  county  of   Middlesex,  and  that  the  conviction   cannot   be 
sustained. 

LiNDLEY,  J. — ^I  am  of  opinion  that  this  conviction  should  be 
affirmed  on  the  ground  that  a  material  part  of  the  offence,  that 
is,  the  fraudulently  non-accounting  for  the  money,  was  committed 
in  the  county  of  Middlesex  by  the  posting  at  Doncaster  of  the 
letter  of  the  21st  day  of  April  addressed  to  and  received  by  and 
intended  to  reach  the  prosecutors  in  Middlesex.    In  that  letter 
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there  was  a  fraadalent  representation  made  in  Doncaster^  which        Hko 
oontinned  nntil  it  reached  the  master  of  the  prisoner  in  Middlesex,      hogbks. 

That  was  a  iraadulent  act,  and  a   continuing  act;   and  I  am        

therefore  of  opinion  that  there  was  jurisdiction  to  try  this  indict-        1877. 
ment  in  the  county  of  Middlesex.  Embi^ama 

Manisty,  J. — T  am  also  of  opinion  that  the  conviction  should  ^Vwu€, 
he  affirmed.  The  consequences  would  be  very  serious  if  we  were 
to  hold  that  a  prisoner  could  only  be  indicted  in  the  county  in 
which  the  offence  was  first  committed.  Take  the  present  case. 
The  prisoner  was  arrested  on  the  2nd  day  of  May,  in  Newcastle ; 
and  there  was  evidence  that  he  had  then  appropriated  the  money, 
and  there  was  evidence  of  the  embezzlement  therefore  in  New- 
castle. If  he  had  been  indicted  there,  could  the  prisoner  have 
said,  I  committed  the  offence  in  the  county  of  Middlesex  by 
fraudulently  stating  I  had  not  received  the  money,  and  therefore 
I  ought  to  be  tried  there  ?  Here  he  wrote  from  Yorkshire  to 
his  masters  in  Middlesex,  which  is  just  the  same  as  if  he  in 
person  had  said  it  in  the  county  of  Middlesex.  He  was  properly 
indicted  in  Middlesex,  although  he  might  also  have  been  indicted 
in  Yorkshire. 

Conviction  affirmed. 


COURT  OP  CRIMINAL  APPEAL. 

Saturday,  Jan,  19,  1878. 

(Before  Cockbcten,  C.J.,  Clbasby,  B.,  Lindlby,  J.,  Manistt,  J., 

and  Hawkins,  J.) 

Reo.  v.   Knight,  {a) 

Debtors  Act  1869 — Indidment  ^ Aider  by  verdict — Obtaining  credit 
by  fahe  pretences  and  fraudulently  disposing  of  goods  within 
four  months  before  liquidation — 32  ^  33  Vict,  c.  62,  «.  11,  svh- 
secU.  14  ^  15. 

An  indictment  charged  that  the  defendant,  a  trader,  "  did  within 
four  months  next  before  the  commencement  of  the  Uqvndation  by 
arrangement  of  his  affairs  obtain  from  W.  goods  upon  credit 
under  the  false  pretence,  ^c,  with  intent  to  defraud.'^  And  in 
another  count  in  similar  terms  the  defendant  was  charged  with 
inlawfully  disposing  of  the  goods  otherwise  than  in  the  ordinary 

(a)  Reported  by  John  Thompson,  Esq.,  Barriater-at-Law. 
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R«o.  way  of  his  trade.    Both  counts  were  framed  under  sect.  11,  sub' 

'  Held,  that   the  counts  ivere  good   after  verddet,  and  sufficiently 

1878.  averred  that  the   defendant  was  a  person  whose   affairs  were 

Debtor^ Aoi  liquidated  by  arrangement  within  the  meaning  of  sect.  11. 

1869,  8.  11— 

Indictment-'  A  T  the  General  Quarter  Sessions  of  the  Peace  for  the  borough 
^^?/  "AX  of  Birmingham,  held  at  Birmingham,  before  the  Recorder, 
on  the  22nd  day  of  October,  1877,  an  indictment,  of  which  the 
following  is  a  copy,  came  on  to  be  tried  against  the  defendant, 
framed  upon  sub-sects.  14  &  15  of  82  &  88  Vict.  c.  62  (The 
Debtors  Act,  1869). 

Borough  of  Birmingham  to  wit. — The  jurors  for  our  Lady  the 
Queen,  upon  their  oaths  present,  that  heretofore  and  before  the 
committing  of  the  offences  by  William  Augustus  Knight  as 
hereinafter  mentioned,  the  said  William  Augustus  Knight  was 
a  trader  within  the  true  intent  and  meaning  of  the  laws  then 
and  now  in  force  relating  to  bankrupts.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  afterwards,  and 
whilst  the  said  William  Augustus  Knight  was  such  trader  as 
aforesaid  (to  wit),  on  or  about  the  12th  day  of  *  April,  1877,  the 
said  William  Augustus  Knight  did,  within  four  months  next 
before  the  commencement  of  the  liquidation  by  arrangement 
of  his  affairs,  obtain  from  Westwick  and  Co.,  spice  merchants 
of  London,  five  cases  of  Cochin  Ginger  upon  credit,  under  the 
false  pretence  of  carrying  on  business  and  dealing  in  the  ordinary 
way  of  his  trade,  and  has  not  paid  for  the  same,  with  intent 
to  defraud,  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

2nd  count. — ^And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  whilst  the  said  William  Augustus 
Knight  was  such  trader  as  aforesaid  (to  wit),  on  or  about  the  9th 
day  of  May,  1877,  the  said  William  Augustus  Knight  did,  within 
four  months  next,  before  the  commencem.ent  of  the  liquidation  by 
arrangement  of  his  affairs,  unlawfully  dispose  of,  otherwise  than 
in  the  ordinary  way  of  his  trade,  certain  property  (to  wit),  five 
cases  of  Cochin  Ginger,  which  he  bad  obtained  on  credit,  and  had 
not  paid  for,  with  intent  then  and  there  to  defraud,  against  the 
form  of  the  statute  in  such  case  made  aiid  provided. 

3rd  count.*— And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  frirther  present,  that  whilst  the  said  William  Augustus 
Knight  was  such  trader  as  aforesaid  (to  wit),  on  or  about  the  3rd 
day  of  May,  1877,  the  said  William  Augustus  Knight  did,  within 
four  months  next  before  the  commencement  of  the  liquidation  by 
arrangement  of  his  affairs,  obtain  from  Joseph  Brook  and  Co., 
of  Birmingham,  twenty  cads  (or  boxes)  of  Caper  Tea  upon  credit, 
under  the  false  pretence  of  carrying  on  business  and  dealing  in 
the  ordinary  way  of  his  trade,  and  has  not  paid  for  the  same,  with 
intent  to  defraud,  against  the  form  of  the  statute  in  such  case 
made  and  provided. 
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4ih  ootmt.— And  the  jorors  aforesaid^  npon  their  oaih  aforesaid^       Rao. 
do  further  present^  that  whilst  the  said  William  Augastos  Knight         ^- 
was  such  trader  as  aforesaid  (to  ¥nt}  on  or  about  the  8th  day  of    '      °°'' 
May^  1877^  the  said  WHliam  Aagustus  Knight  did^  within  four       1878. 
months  next  before  the  commencement  of  the  liquidation  by    ^. — ' 
arrangement  of  his  affairs^  unlawfhUy  dispose  of^  otherwise  than  iges/T  ii^ 
in  the  ordinary  way  of  his  trade^  certain  property   (to  wit)^  IruHctment— 
twenty  cads  (or  boxes)  of  Gaper  Tea  which  he  had  obtained     ^^^  ^f 
on  credit  and  had  not  paid  for^  with  intent  then  and  there  to      ^^^^^ 
defirandy  against  the  form  of  the  statute  in  such  case  made  and 
proyided. 

oth  count.— And  the  jurors  aforesaid^  upon  their  oath  aforesaid^ 
do  further  present^  that  whilst  the  said  William  Augustus  Knight 
was  such  trader  as  aforesaid  (to  wit)  on  or  about  the  28th  day  of 
May,  1877,  the  said  William  Augustus  Knight  did,  within  four 
months  next  before  the  commencement  of  the  liquidation  by 
arrangement  of  his  affairs,  obtain  from  William  Lloyd,  of 
Birmingham  aforesaid,  three  boxes  of  Toby  and  Booth^s  bacon 
and  two  boxes  of  Toby  aud  Booth^s  hams,  upon  credit,  under  the 
false  pretence  of  carrying  on  business  and  deeding  in  the  ordinary 
way  of  his  trade,  and  has  not  paid  for  the  same,  with  intent 
to  defrand,  against  the  form  of  the  statute  in  such  case  made  and 
proyided. 

6th  count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  whilst  the  said  William  Augustus  Knight 
was  such  trader  as  aforesaid  (to  wit),  on  or  about  the  said  28th 
day  of  May,  1877,  the  said  William  Augustus  Eoiight  did,  within 
four  months  next  before  the  commencement  of  the  liquidation  by 
arrangement  of  his  affairs,  unlawfully  dispose  of,  otherwise  than  in 
the  ordinary  way  of  his  trade,  certain  property  (to  wit),  three 
boxes  of  Toby  and  Booth's  bacon,  and  two  boxes  of  Toby  and 
Booth's  hams,  which  he  had  obtained  npon  credit  and  had  not 
paid  for,  with  intent  then  and  there  to  defraud,  against  the  form 
of  the  statute  in  such  case  made  and  provided. 

7th  count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present^  that  whilst  the  said  William  Augustus  Knight 
was  such  trader  as  aforesaid  (to  wit),  on  or  about  the  1st  day  of 
June,  1877,  the  said  William  Augustus  Knight  did,  within  four 
montha  next  before  the  commencement  of  the  liquidation  by 
arrangement  of  his  affairs,  obtain  from  H.  H.  and  S.  Budgett 
and  Co.,  of  Bristol,  five  boxes  of  bacon  upon  credit,  under  the 
ialse  pretence  of  carrying  on  business  and  dealing  in  the  ordinary 
way  of  his  trade,  and  has  not  paid  for  the  same,  with  intent 
to  defraud,  against  the  form  of  the  statute  in  such  case  made  and 
proyided. 

8th  count. — ^And  the  jurors  aforesaid,  npon  their  oath  aforesaid, 
do  further  present,  that  whilst  the  said  William  Augustus  Knight 
was  such  trader  as  aforesaid  (to  wit),  on  the  said  1st  day  of  June, 
1877,  the  said  William  Augustus  Knight  did,  within  four  months 
next,  before  the  commencement  of  the  liquidation  by  arrannremeut. 
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Rw.       of  his  affairs^  anlawfolly  diBpose  of,  otherwise  than  in  the  ordinary 

^'         way  of  his  trade,  certain  property  (to  wit),  five  boxes  of  bacon 

_[^'     which  he  had  obtained  npon  credit  and  had  not  paid  for,  with 

1878.       intent  then  and  there  to  defraud,  against  the  form  of  the  statute  in 

' — ■       such  case  made  and  provided. 

1869  ^  11  —     ^^^  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 

ItuBetment^    do  further  present,  that  whilst  the  said  W  illiam  Au^stus  Knight 

Orda-  of     ^^^  gQch  trader  as  aforesaid  (to  wit),  on  or  about  the  7th  day  of 

^^^^^'      June,  1877,  the  said  William  Augustus  Knight  did,  within  four 

months  next  before  the  commencement  of  the  liquidation  by 

arrangement  of  his  affairs,  obtain  from  Charles  Wood  and  Co.,  of 

Liverpool,  ten  boxes  of  cheese  upon  credit,  under  the  false 

pretence  of  carrying  on  business  and  dealing  in  the  ordinary  way 

of  his   trade,   and  has  not  paid  for  the  same,  with  intent  to 

defraud,  against  the  form  of  the  statute  in  such  case  made  and 

provided. 

10th  count. — ^And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  whilst  the  said  William  Augustus 
Knight  was  such  trader  as  aforesaid  (to  wit),  on  or  about  the 
said  7th  day  of  June,  1877,  the  said  William  Augustus  Knight  did, 
within  four  months  next  before  the  commencement  of  the 
liquidation  by  arrangement  of  his  affairs,  unlawfrilly  dispose  of, 
otherwise  than  in  the  ordinary  way  of  his  trade,  certain  property 
(to  wit),  a  large  quantity  of  cheese  which  he  had  obtained  upon 
credit,  and  had  not  paid  for,  with  intent  then  and  there  to 
defraud,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  Lady  the  Queen,  her 
Crown  and  dignity. 

In  the  course  of  the  trial  proof  was  duly  made,  by  the  produc- 
tion by  an  official  of  the  County  Court  of  Warwickshire,  holden 
at  Birmingham,  of  the  proceedings  under  the  seal  of  the  said 
Court  relating  thereto : 

1.  That  the  said  William  Augustus  Knight  had,  upon  the 
19th  of  June,  1877,  filed  in  the  said  Court  his  petition  for  the 
liquidation  of  his  affairs  by  arrangement  under  the  provisions  of 
32  &  33  Vict.  c.  71  (The  Bankruptcy  Act,  1869). 

2.  That  trustees  under  the  said  liquidation  had  been  subse- 
quently duly  appointed. 

3.  That  the  liquidation  proceedings  under  the  said  petition 
were  still  pending. 

The  defendant  was  acquitted  on  the  third  and  fourth  counts  of 
the  said  indictment,  and  convicted  on  the  remaining  eight 
counts. 

After  the  verdict  was  returned  by  the  jury,  but  before  sentence 
was  passed,  a  motion  was  made  by  the  counsel  for  the  defendant 
in  arrest  of  judgment  to  quash  the  counts  of  the  said  indictment 
on  which  the  defendant  had  been  convicted,  on  the  g^und  that 
they  were  bad  on  the  face  of  them,  and  were  not  cured  by  the 
verdict  inasmuch  as : 

1.  The  above-mentioned  counts  of  the  said  indictment  con- 
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tained  no   averment  of   any  offence  nnder   the  Debtors    Act^        Rbo. 
1869. 

2.  There  was   no  averment  in  any  of  the  above-mentioned       * 

ooonts  of  the  said  indictment  that  the  defendant  was  a  person        1878. 
adjudged  bankrupt^  or  was  a  person  whose  affairs  were  or  had   i^JuIT  a^ 
been  liquidated  by  arrangement  in  pnrsaance  of  the  Bankruptcy  \^^^  ^.  \\L 

Act,  1869.  IncHciment — 

3.  There  was  no  averment  in   any  of  the   above-mentioned      ^^^/^ 
counts  of  the  said  indictment  of  the  filing  of  any  petition  for 
liquidation  of  his  affairs  by  arrangement  pursuant  to  the  Bank- 
ruptcy Act^  1869^  by  the  said  defendant  or  the  appointment  of  a 
trustee  under  any  such  liquidation  proceedings. 

4.  There  was  no  substantive  or  certain  averment  of  any 
liquidation  proceedings  whatever  under  the  Bankruptcy  Act, 
ld69^  in  any  of  the  above-mentioned  counts  of  the  said  indict- 
ment. 

Upon  hearing  counsel  on  both  sides  I  overruled  the  objection, 
but  on  the  application  of  the  counsel  for  the  defendant  I  stated 
my  intention  to  send  up  a  case  for  the  decision  of  the  Court  for 
Crown  Cases  Beserved;  alhd  I  therefore  postponed  judgment  on 
the  conviction  and  discharged  the  defendant  on  recognisance  of 
bail  to  appear  and  receive  judgment  if  called  upon. 

If  the  Court  should  be  of  opinion  that  aU  the  above-mentioned 
counts  of  the  said  indictment  are  bad  after  verdict,  then  they  are 
to  be  quashed ;  but  if  the  Court  should  be  of  opinion  that  any 
of  the  said  counts  are  good,  then  the  verdict  on  those  counts  is 
to  stand,  and  the  defendant  is  to  come  up  for  judgment 
accordingly. 

fi.  Harris  {T.  M,  Oulmore  with  him)  for  the  defendant. — ^It  is 
submitted  that  the  indictment  is  bad  after  verdict.  The  32  &  33 
Yict.  c.  62,  s.  11,  begins  thus:  '^Any  person  adjudged  bankrupt, 
and  any  person  whose  affairs  are  liquidated  by  arrangement  in 
pursuance  of  the  Bankruptcy  Act  1869,  shall  in  each  of  the 
cases  following  be  deemed  guilty  of  a  misdemeanour.^'  Then 
sub-sects.  14  and  15,  on  which  the  indictment  is  framed,  enact : 
"  If  within  four  months  next  before  the  presentation  of  a  bank- 
ruptcy petition  against  him,  or  the  commencement  of  the 
liquidation,  he  being  a  trader,  obtains,  upon  the  false  pretence 
of  carrying  on  busmess  and  dealing  in  the  ordinary  way  of  his 
trade,  any  property  on  credit  and  has  not  paid  for  the  same, 
unless  the  jury  is  satisfied  that  he  had  no  intent  to  defraud.'^ 
Sub-sect.  15 :  ''If  within  four  months  next  before  the  presentation 
of  a  bankruptcy  petition  against  him,  or  the  commencement  of 
the  liquidation,  he  being  a  trader,  pawns,  pledges,  or  disposes  of, 
otherwise  than  in  the  ordinary  way  of  his  trade,  any  property 
which  he  has  obtained  on  credit  and  has  not  paid  for,  unless  the 
jury  is  satisfied  that  he  had  no  intent  to  defraud.'^  In  order 
to  convict  a  person  nnder  those  sub-sections  it  must  appear  either 
that  he  has  been  adjudicated  a  bankrupt,  or  that  bis  affairs  have 
been  liquidated  by  arrangement ;  and  the  indictment  mast  show 
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Rbo.        on  the  face  of  it  that  the  defendant  is  a  person  on  whom  tiiose 
^^^*  sub-sections    can    operate.       A    man   may   file    a  petition    for 

'      liquidation^  but  if  the  liquidation  is  not  carried  out  and  goes 

1878.  off,  he  is  not  within  the  purview  of  sect.  11 :  {Beg.  v.  Oliver  cmd 
DeUorTAct  -^^^^'^^  ^^  Oox  0.  0.  588.)  The  principle  of  that  case  is 
1869,  8,  111.  applicable  to  this  case.  [Gockbubn,  O.J. — ^You  must  read  the 
Indtchnent-^  indictment  with  reference  to  sect.  19  of  the  Debtors  Act,  which 
v'^Ikc/^  seems  to  me  to  set  at  nought  the  rules  of  criminal  pleading: 
''In  an  indictment  for  an  offence  under  this  Act  it  shall  be 
sufficient  to  set  forth  the  substance  of  the  offence  charged  in  the 
words  of  this  Act;  specifying  the  offence,  or  as  near  thereto 
as  circumstances  admit,  without  alleging  or  setting  forth  any 
debt,  act  of  bankruptcy,  trading,  adjudication,  or  any  proceedings 
in,  or  order,  warrant,  or  document  of  any  Court  under,  the 
Bankruptcy  Act,  1869.]  In  Beg,  v.  Oliver  and  Attstvrif  Lush,  J., 
said  that  sect.  19  only  makes  an  indictment  good  when  it  states 
the  offence  in  substance.  This  indictment  does  not  state  the 
offence  in  substance,  for  it  nowhere  avers  that  the  defendant's 
affairs  were  liquidated  by  arrangement,  which  is  a  necessary 
ingredient  to  bring  the  defendant  withyi  the  operation  of  sect.  11. 
The  only  difference  between  the  present  case  and  Beg.  v.  Oliver 
and  Austin  is,  that  that  was  a  bankruptcy  and  the  present  a 
liquidation  by  arrangement.  [Manisty,  J. — No ;  the  indictment 
was  very  different.  In  that  case  Kelly,  C.B.,  said :  "  I  am  of 
opinion  that  no  such  amendment  or  intendment  as  suggested  can 
be  made,  when  the  contrary  is  alleged  as  here.''  We  have  not 
that  difficulty  to  get  over  in  this  case.  Lindlby,  J. — Do  you 
contend  that  the  words  ^'are  liquidated,"  in  sect.  11,  mean 
^^  have  been  liquidated/'  and  that  no  offence  can  be  committed 
by  a  person  when  the  liquidation  turns  out  abortive?]  Yes. 
Again,  the  indictment  does  not  show  that  the  liquidation  ever 
commenced,  for  by  sect.  125,  sub-sect.  4,  of  the  Bankruptcy 
Act,  1869  (32  &  33  Vict.  c.  71),  a  liquidation  by  arrangement 
shall  be  deemed  to  commence  from  the  date  of  the  appointment 
of  the  trustee.  It  does  not  appear  on  the  face  of  the  indictment 
that  a  trustee  was  ever  appointed.  So  that  the  most  that  can 
be  inferred  from  the  indictment  is  that  at  some  time  proceedings 
for  a  liquidation  had  commenced,  but  what  became  of  them  does 
not  appear ;  they  may  have  dropped,  or  the  defendant  may  have 
paid  20«.  in  the  pound. 

Basher  for  the  prosecution. — The  indictment  is  good  after 
verdict.  In  Beg.  v.  Oliver  and  Austin  the  motion  to  quash  the 
indictment  was  expressly  made  on  the  ground  that  it  was  bad 
on  the  face  of  it,  and  repugnant ;  and  the  repugnancy  was  the 
chief  difficulty  in  that  case.  Here  there  is  no  repugnancy,  and 
according  to  sect.  19  of  the  Debtors  Act,  it  is  sufficient,  for  it 
contains  all  the  requisites  to  constitute  the  offences  charged; 
it  follows  the  words  of  sect.  11,  and  shows  substantially  the 
offence  charged.  Secondly,  the  objection  was  made  too  late. 
If  it  had  been  taken  before  verdict,  an  amendment  might  have 
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been  made.     Again^  this^  if  a  defect  at  all,  is  one  that  is  cured        Raa. 
by  the  7  Geo.  4,  c.  64,  s.  21,  which  enacts  that,  where  the  oJBfence      ^^f;, 
charged  baa  been  created  by  any  statute,  the  indictment  shall, 
after  verdict^  be  held  sufficient  if  it  describe  the  offence  in  the       1878. 

words   of   the    statute.      Gases    cited:    Nash    v.     The    Qv^een   ^. 

(4  Beet  &  Sm.  935  ;  33  L.  J.  94,  M.  0.) ;  Hayman  v.  The  Quern  imVli^ 
(8  L.  Rep.  Q.  B.  102 ;  12  Cox.  0.  0.  383) ;  Beg.  v.  Goldsmith  Iwdctfiumt^ 
(L.  Rep.  2  0.  0.  R.  74;  12  Cox  0.  C.  479.)  ^^/ 

Harris  in  reply. — No  doubt  a  defective  averment,  as  in  the 
cases  cited,  may  be  cured  by  proof,  and  the  objection  is  too 
late  aft-er  verdict ;  but  in  the  present  case  it  is  contended  there 
was  no  averment  at  all  of  any  offence.  It  is  not  enough  to  show 
that  there  has  been  a  commencement  of  a  liquidation,  which  is 
the  utmost  that  can  be  inferred  in  the  present  case. 

CocKBiT&N,  O.J. — I  am  of  opinion  that  this  indictment  should 
be  upheld  and  that  the  conviction  should  stand.  In  the  first 
place,  as  to  the  case  of  Beg.  v.  Oliver  and  Austin,  that  is  not  an 
authority  in  point  in  this  case.  The  indictment  in  that  case 
contained  an  allegation  not  to  be  found  in  this  indictment,  viz., 
"that  before  the  committing  of  the  offence  next  hereinafter 
mentioned,  to  wit,  on,  &c.,  I.  Oliver  and  T.  Austin  were  adjudi- 
cated bankrupts,  and  that  they  afterwards,  with  intent  to  defraud, 
&c.,  within  four  months  next  before  the  presentation  of  a  bank- 
ruptcy petition  against  them,'^  committed  the  offence  charged. 
The  objection  was  that  it  was  not  stated  in  that  indictment  in  a 
form  sufficient  to  satisfy  the  statute,  that  there  was  any  adjudica- 
tion of  bankruptcy  upon  the  petition  within  four  months  of  which 
it  was  alleged  that  the  bankrupts  had  committed  the  offence — 
the  adjudication  of  bankruptcy  being  the  status  a  quo  the  offence 
proceeds.  It  cannot  be  disputed  that  an  adjudication  in  bank- 
ruptcy, or  a  liquidation  by  arrangement  in  pursuance  of  the 
Bankruptcy  Act,  1869,  is  essential  to  the  completion  of  the 
offences  created  by  sect.  11  of  the  Debtors  Act,  1869,  and,  as  in 
this  indictment,  there  is  no  express  allegation  that  the  defendant's 
affidrs  were  being  liquidated,  the  indictment  would  be  defective 
unless  the  defect  is  cured  by  sect.  19  of  the  Act,  which  uses 
strong  terms,  or  is  aided  by  verdict.  There  is  a  difficulty  in 
getting  over  that  enactment,  framed  as  it  is  in  such  general  terms ; 
but  at  the  same  time  I  am  reluctant  to  disregard  the  rule  of 
criminal  pleading  that  an  indictment  must  state  all  the  matters 
that  are  essential  to  the  charge  contained  in  it.  Sect.  19  may  be 
construed,  I  think,  not  to  do  away  with  the  necessity  of  the  alle- 
gation of  the  essential  matters  which  constitute  the  offence,  but 
to  prevent  the  necessitv  of  alleging  the  details  of  the  adjudica- 
tion of  bankruptcy  or  liquidation  by  arrangement ;  and  i  think 
it  is  sufficient  to  allege  in  the  indictment  that  the  defendant  was 
adjudicated  a  bankrupt,  or  that  his  affairs  were  liquidated  by 
arrangement,  and  that  he  committed  the  offence  within  four 
months  before  the  presentation  of  the  bankruptcy  petition  or  the 
commencement  of  the  liquidation.     It  is   noli  necessary  in  the 
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Rko.        present  case  to  decide  whether  the  allegation  in  this  indictment  is 
g^         safficient  apon  demurrer,  for  we  are  dealing  with  an  objection 

'      made  to  the  indictment  after  verdict.     Now^  I  think  that,  though 

1878.        it  is  informally  stated  in  the  indictment,  yet   that  it  may  be 
jy^     \      implied  by  reasonable  intendment  from  the  indictment  that  the 
1869, 8.  u— *  defendant's  affairs  were  being  liquidated  by  arrangement,  and  if 
Indictment—   so  the  indictment  may  be  sustained.     Now,  the  indictment  states 
r^ t^     ^^^^  *^®  defendant  did,  within  four  months  before  the  commence- 
ment of  the  liquidation  by  arrangement  of  his  affairs,  obtain, 
&c.,  which  seems  to  me  to  amount,  by  necessary  implication,  to 
an  allegation  that  there  was  a  liquidation  by  arrangement  of  the 
defendant's  affairs  under  the  statute.     That  being  so,  I  am  of 
opinion  that  the  averment  may,  after  verdict,  be  treated  as  an 
informal  one,  and  cured  by  necessary  intendment.     I  give  no 
opinion  whether  it  was  an  objection  or  not  which  might  have  been 
taken  before  verdict. 

Cleasby,  B. — I  also  think  that  the  conviction  should  be 
affirmed.  It  appears  to  me  that  there  was  nothing  in  the  objec- 
tion to  the  indictment  after  it  was  proved,  that  trustees  were  duly 
appointed,  for  by  sect.  125,  sub-sect.  7,  of  the  Bankruptcy  Act, 
1869,  the  appointment  of  a  trustee  under  a  liquidation  is  to  be 
deemed  to  be  equivalent  to  and  a  substitute  for  the  presentation 
of  a  petition  in  bankruptcy,  or  the  service  of  such  petition,  or  an 
order  of  adjudication  in  bankruptcy,  so  that  at  no  time  can  there 
be  a  liquidation  by  arrangement  unless  a  trustee  is  duly  appointed. 
Then  as  to  the  goodness  of  the  indictment,  we  must  look  at 
sect.  19  of  the  Debtors'  Act,  1869,  which  enacts  that  "in  an 
indictment  for  an  offence  under  this  Act,  it  shall  be  sufficient  to 
set  forth  the  substance  of  the  offence  charged  in  the  words  of  the 
Act," — very  general  words.  In  the  present  indictment  the  words 
of  the  Act  are  followed,  and  the  defect  alleged  is  the  want  of  a 
distinct  allegation  that  there  was  a  liquidation  by  arrangement  of 
the  defendant's  affairs.  Now,  sect.  19  says  that  it  shall  not  be 
necessary  to  allege  or  set  forth  any  adjudication  under  the  Bank- 
ruptcy Act,  1869,  or,  what  is  the  same  thing,  any  liquidation  by 
arrangement  of  the  defendant's  affairs.  The  words  of  the  indict- 
ment "  within  four  months  next  before  the  commencement  of'  the 
liquidation  by  arrangement "  are  equivalent  to  within  four  months 
next  before  the  appointment  of  trustees,  which,  by  sect.  125, 
sub-sect.  7,  of  the  Bankruptcy  Act,  1869,  are  "  to  be  deemed 
equivalent,  and  a  substitute  for  the  presentation  of  a  petition  in 
bankruptcy,  or  the  service  of  such  petition,  or  an  order  of  adjudi- 
cation in  bankruptcy."  I  think,  therefore,  that  the  averment 
was  sufficient  after  verdict. 

LiNDLEY,  J. — I  also  think  that  the  conviction  ought  to  be 
affirmed.  After  verdict  it  is  unnecessary  to  say  whether  the 
indictment  might  or  might  not  have  been  quashed  if  the  objec- 
tion had  been  taken  by  demurrer.  It  appears  to  me,  I  must  con- 
fess, to  be  drawn  in  a  lax  form.  There  is  a  marked  distinction 
between  this  indictment  and  that  in  Beg.  v.  Oliver  and  Austifi, 
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and  that  case,  to  my  mind^  appears  to  sapport  onr  decision  in        Rm. 
ihis  case.     It  is  necessarily  implied  in  the  words  "  within  four      ^^ 

months  next  before   the  commencement  of  the  liquidation  by        ' 

ammgement  of  the  defendant's  affairs/'  that  the  defendant  had       1878. 
presented  a  petition  for  the  liquidation  of  his  affairs  by  arrange-  ^  . — ' 
raent^  which  must  mean  that  the  defendant  was  a  person  who  i869,^  ii-L 
had  presented  a  petition  for  the  liquidation  of  his  affairs  by  Indictment— 
arrangement,  and  that  a  trustee  had  been  appointed.     In  correct      ^|^^ 
legal  language   no  proceedings  for  a  liquidation  of  a  debtor's 
a&rs  by  arrangement  do  commence  until  a  trustee  has  been 
^pointed.     Therefore  the  averment  must  mean  that  the  liquida* 
tion  proceedings  had  commenced  and  a  trustee  been  appointed. 
In  Beg.  y.  Oliver  and  Atistin  the  indictment  said  that  the  '^  defen- 
dmts   were  adjudicated  bankrupts,  and  that  afterwards,  with 
intent  to  defraud,  &c.,  within  four  months  next  before  the  pre- 
sentation of  a  bankruptcy  petition  against  them,"  they  committed 
the  offence  charged,  and  the  court  held  that  they  were  unable  to 
say  whether  the  defendants  had  been  adjudicated  bankrupts  at 
all  upon  the  presentation  of  the  petition  mentioned.     In   the 
present  case  the  averment  necessarily  involves  that  there  was  a 
liquidation  by  arrangement.     The  only  other  point  material  to  be 
noticed  is  that  the  statute   (sect.  11)  does  not  mean  a  person 
whose  affairs  have  been  liquidated  by  arrangement,  but  are  being 
liquidated  by  arrangement.     Construing  it  after  verdict  I  think 
that  this  indictment  does  sufficiently  set  forth  the  substance  of 
the  offence  charged. 

Makistt,  J. — I  also  think  that  the  conviction  should  be 
upheld*  Liquidation  of  the  affairs  of  a  debtor  by  arrangement 
is  the  creation  of  the  Bankruptcy  Act,  1869,  s.  125 ;  and  it  does 
not  commence  by  the  presentation  of  a  petition,  but  by  a  meeting 
of  creditors  passing  a  special  resolution,  and  appointing  a 
trustee.  The  offence  charged  in  this  indictment  is  that  the 
defendant,  being  a  trader  within  the  meaning  of  the  bankrupt 
laws,  "  did  within  four  months  next  before  the  commencement 
of  the  liquidation  by  arrangement  of  his  affairs,"  commit  the 
offence  charged.  All  that  is  necessary  to  set  out  according  to 
sect.  19  is  the  substance  of  the  offence  charged  in  the  words 
of  the  Act  specifying  the  offence.  I  agree  with  my  brother 
Lindley  that  sect.  11  means  a  person  whose  affairs  are  being 
liquidated  by  arrangement.  Then  how  could  the  offence  be 
committed  within  four  months  next  before  the  commencement  of 
the  liquidation,  unless  the  act  which  constitutes  the  commence- 
ment had  been  done.  As  at  present  advised,  I  think  the  indict- 
ment is  good  upon  the  face  of  it,  but  after  verdict  I  think  it  was 
clearly  sufficient. 

Hawkins,  J. — I  also  think  that  the  conviction  should  be 
affirmed.  I  base  my  judgment  on  the  ground  that  the  objection 
to  the  indictment  was  not  taken  until  after  verdict.  If  the 
objection  had  been  taken  in  time  I  doubt  whether  the  indictment 
could  be  considered  good.     I  find  the  rule  on  this  subject  thus 
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Bto.        laid  down  :  *^  Where  there  is  any  defect,  imperfection,  or  omission 
^^      in  any  pleading,  whether  in  substance  or  form,  which  would  hare 

'      been  a  fatal  objection  on  demurrer,  yet  if  the  issue  joined  be 

1878.        such  as  necessarily  required  on  the  trial  proof  of  the  facts  so 

Dd4on  Act  ^®fe<^*iv©ly  or  imperfectly  stated  or  omittea,  and  without  which 

1869,  5.  11-^  i^  is  not  to  be  presumed  that  either  the  judge  would  direct  the 

Indictment—  jury  to  give,  or  the  jury  would  have  given,  the  verdict,  such 

^^J^.  ^^      defect,  imperfection,  or  omission  is  cured  by  the  verdict  by  the 

common  law :  "  {Stennell  v.  Hogg,  Wms.  Saun.  22.)     Now  what 

facts  would  it  have  been  necessary  to  prove  in  support  of  the 

charge  in  the  indictment  ?     It  would  be  necessary  to  prove,  firsts 

that  the  defendant  was  a  trader ;  secondly,  that  his  affiiirs  were 

being  liquidated  by  arrangement ;  thirdly,  that  he  obtained  goods 

on  credit  with  intent  to  defraud ;  fourthly,  within  four  months 

before  the  commencement  of  the  liquidation.    After  verdict  it 

must  be  taken  that  all  these  matters  were  found  by  the  jury,  and 

therefore  I  think  that  this  indictment  is  sufficient  after  verdict. 

Conviction  affirmed. 


NORTH  AND  SOUTH  WALES  CIRCUIT. 

Chesteb  Winteb  ASSIZKS. 

Feb.  1,  5,  and  6, 1878. 

(Before  Mr.    Justice  Lush.) 

Reg.  v.  Ellen  Hsesom.  {a) 

Murder — Poisoning — Postponement  before  bill  sent  up — Evidence 
— Deposition  —  Pregnane  of  witness — Evidence-^^Subsequent 
and  previous  deaths  by  poison — Motive  in  each  case  admissAls. 

1 .  Vpo7i  a  charge  of  murder,  by  poison,  the  presentment  of  a  bill  to 
the  grand  jwy  cannot  be  postponed  to  the  next  assizes,  on  tlie 
ground  that  other  and  Uke  charges  may  before  that  time  be  brought 
against  the  prisoner,  and  if  no  bill  is  so  presented  the  prisoner  is 
entitled  to  be  discharged, 

2.  It  was  proposed  to  read,  on  the  trial  ai  the  Assizes,  the  deposit 
tion  of  a  witness  called  before  the  magistrates,  on  the  sams  charge, 
now  absent  by  reason  of  pregnancy.  Evidence  given  by  a  doctor  on 
February  the  5th,  that  he  had  last  seen  the  witness  on  the  29th  day 
of  January,  and  that  she  then  was  daily  expecting  her  confine' 

(a)  Reported  by  E.  Jultam  Ddkn,  Esq.  (with  the  approval  and  concurrence  of  Mr. 

Jufltice  Lnah.) 
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went,  but  which  had  Tiot  yet  talc&n  place,  was  held  to  he  sufficient        Rk« 
to  entitle  the  deposition  to  be  read  at  the  trial  on  the  6th  of     hmboii. 

February.  ' 

3.  Vpon  an  indictment  for  murder  by  poison  of  8.  in  October,  1877,    Pra^ice-^ 
evidence  is  admissible  of  the  previous  and  subsequent  deaths  of  ^^^^  ^itM9$ 
/.  a/nd  L.,  under  liJcs  circumstances  and  from  simila/r  symptoms,  _  Dtpoddon 
to  show  that  the  poisoning  was  not  accidental :  and  where  it  is  —Bmdence  o/ 
proved  that  a  motive  for  the  death  of  8.  might  const,  by  the  fact  L^^^^^ 
of  the  prisoner  having  insured  the  life  of  8,  in   a  benefit  and 
insurance  society,  evidence  may  also  be  given  upon  the  same  tn- 
dicimeni  that  there  might  be  an  equal  motive  for  the  deaths  of  J. 
and  L,  by  showing  that  they  also,  were  each  of  them  insured  by 
the  prisoner  in  the  same  or  kindred  societies. 

ELLEN  HEESON,  otherwise  Ellen  Johnson,  was  charged 
before  ihe  magistrates  with  the  murder  of  her  infant  child 
Sarah  Heesom,  by  poison,  at  Lower  Walton,  on  the  3rd  day  of 
October,  1877,  and  also  with  a  like  murder  of  her  mother  Lydia 
Sykes,  at  the  same  place,  on  the  5th  day  of  November,  1877, 
and  committed  for  trial  on  those  two  charges. 

/•    W.  Bowen,  Q.C.  and  E,  Jvlyan  Dunn  were  instructed  to 
prosecute  on  behaUT  of  the  Treasury. 

E.  Swetenham  for  the  prisoner. 

The  prisoner  haying  been  committed  on  or  about  the  22nd  day  of 
January,  1878,  by  the  magistrates  and  coroner  for  trial  for  these 
murders,  at  the  Winter  Assizes  held  at  Chester  on  February  the  1st 
and  following  days,  before  a  bill  was  sent  up  to  the  grand  jury, 
Bowen,  Q.C.  applied  to  the  court  to  allow  the  cases  against  the 
prisoner  to  be  postponed  to  the  next  assizes.  His  reasons  for  so 
applying  were  as  follows :  Between  the  22nd  day  of  January  and 
the  commission  day  certain  evidence  had  been  obtained  impli- 
cating the  prisoner  in  a  third  charge  of  murder  under  like  facts, 
which  would  be  included  in  the  investigations  of  the  two  cases  on 
which  the  prisoner  had  already  been  committed  for  trial.  But  the 
chemical  analysis  was  not  yet  completed  in  this  third  death,  and, 
as  this  class  of  evidence  would  be  an  important  element  in  the 
case,  he  did  not  wish  to  proceed,  even  at  tiiis  early  stage,  and  to 
the  prejudice  of  the  prisoner.  [Lush,  J. — ^How  can  I  postpone 
Uie  trial  until  a  biU  is  round  ?  If  one  is  not  found  at  these  assizes, 
the  prisoner  will  be  entitled  to  her  discharge,  on  bail,  though  of 
course  she  may  be  arrested  immediately  afterwards  on  the  new 
charge.] 

Bowen,  Q.C.  cited  Beg.  v.  PaJmer  (6  C.  &  P.  652). 

Lush,  J.-^That  case  will  not  help  you,  it  being  an  application 
founded  on  the  absence  of  a  material  witness  for  the  Crown,  which 
is  provided  for  by  the  Habeas  Corpus  Act  (31  Chas.  2,  c.  2,  s.  7.) 
If,  after  a  bill  is  found,  you  renew  your  application,  I  will  then 
consider  the  matter ;  but,  unless  the  prisoner  consents,  I  cannot 
say  that  at  present  I  see  any  ground  for  a  postponement. 

A   bill   haying   been    lound   and   the   prisoner   wishing    the 
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Bao.        ease  to  proceed^  the  trial  commenced  on  the  5th  of  February, 
p  *'•         the  indictment  for  murdering  Sarah  Heesom  being  the  one  taken. 

'         During  its  progress  Counsel  for  the  Crown  proposed  to  put  in  the 

Practi€&-'    deposition  of  Mary  Owen,  a  witness  who  had  been  called  before 

J^mT^    the  magistrates  and  who  was  unable  to  attend  to  give  evidence  at 

*-  DeoMitioH  Chester.      They   called   a  doctor,    who    testified   that    he  had 

-^Ev^iMBe  oj  seen  the  witness  Mrs.  Owen  on  the  29th  day  of  January  last  and 

v^mHi  ^  ^^**  ®^®  ^^  ^^^^  daily  expecting  her  confinement,  but  he  did  not 
know  if  she  had  yet  been  actually  confined ;  she  lived  about  an 
hour's  journey  from  Chester,  but  it  would  be  dangerous  for  her 
to  travel  that  distance. 

Swetenham  thereupon  contended  that  this  was  not  sufficient 
to  entitle  the  deposition  to  be  read,  and  referred  to  Archbold 
Criminal  Pleading,  p.  250,  17th  edit.,  and  the  cases  therein 
cited :  R.  v«  Parker  (York  Summer  Assizes,  1862) ;  and  R.  v. 
Omami,  (6  Cox  C.  C.  466) . 

Lush,  J. — ^Pregnancy  of  a  witness  is  not  of  itself  sufficient  to 
enable  the  deposition  to  be  read;  but,  the  question  here  is 
whether  the  witness  is  too  ill  to  travel,  I  think  upon  the  evidence 
that  she  is  and  shall  therefore  admit  the  deposition  in  evidence. 

The  case  for  the  prosecution  was  as  follows :  The  prisoner 
in  the  year  1 870  was  working  at  some  glass  works  near  War* 
rington,  where  they  were  in  the  habit  of  using  white  arsenic. 
She  married  a  man  named  Johnson,  and  had  a  child  by  him 
named  Lydia.  She  afterwards  became  acquainted  with  another 
man  called  Edward  Heesom,  with  whom  she  had  lived  for  about 
four  years — 'up  to  in  fact  the  institution  of  the  present  proceed- 
ings, they  had  lived  together  as  man  and  wife,  and  were  believed 
by  the  neighbours  to  be  married.  The  result  of  her  connection 
with  Heesom  was  the  birth  of  two  children,  Elizabeth,  and  Sarah. 
In  1876  they  went  to  live  at  Lower  Walton,  nearer  Warring- 
ton, and  at  that  time  the  family  consisted  of  Edward 
Heesom,  the  prisoner,  Lydia  Johnson,  and  Elizabeth  Heesom. 
The  child  Sarah  Heesom  was  bom  on  the  2nd  day  of  October, 
1876,  and  after  the  removal  to  Walton.  Neighbours  were 
called,  as  witnesses,  who  proved  that  up  to  3rd  day  of 
October,  1877,  this  child  Sarah  was  a  healthy  one,  though 
unable  to  walk.  On  that  day,  about  half-past  twelve,  the 
child  was  seen  in  its  usual  condition ;  but  between  one  and  two 
Mrs.  Moss,  one  of  the  neighbours,  found  her  very  ill,  vomiting 
and  purging  most  violently.  As  the  child  was  teething,  the 
doctor  who  was  called  in  believed  that  the  convulsions  it  also 
suffered  from  were  thus  produced,  and  when  the  death  of  the 
child  followed,  on  the  next  day,  he  gave  a  certificate  to  that 
effect.  No  suspicion  of  foul  play  had  then  arisen,  but  afterwards 
the  body  was  exhumed  by  order  of  the  Secretary  of  State,  and 
on  the  stomach  being  analysed,  three  grains  of  arsenic  were 
found  in  it,  half  that  quantity  being  quite  sufficient  to  cause  the 
death  of  an  in&nt.  It  was  also  proved  that  in  1870  the  prisoner 
might  possibly  have  g^t  at  the  white  arsenic  in  the  glass  works 
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where  ahe  worked,  no  colouring  matter,  snch  as  cheniiBtB  are       Rw. 
obliged  to  mix  with  arsenic  on  ordinary  sale,  being  fonnd  in  the      ^^^^ 

child's  stomach ;  and  it  was  further  proved  that  in  March,  1876,        ' 

the  prisoner  had  stated  to  two  neighbours  that  she  had  been    iVocfiof^ 
deaning  her  beds  with  arsenic,  and  in  one  instance  had  o£fered  ^^JJjf'J^Jj^ 
to  g^ye  her  friend  some  she  had  then  in  a  particular  cnpboard  for  ^Depontum 
the  same  purpose.     It  was  also  proved  that  in  November,  1876,  ^Evidmee  of 
the  prisoner   had   e£fected   an  insurance  on  the  child's  life  in  ^^^^ 
the  Fmdential  Assurance   Society,   through  one  of  its  agents  ^ 
named  James  Whitaker.     By  the  payment  of  a  penny  a  week 
she  would  be  entitled  to  about  80«.  if  the  child  lived  twelve 
months ;  and  the  sum  she  could  so  claim  she  applied  for  and 
received  within  a  few  days  after  the  child's  death.     Moreover, 
Edward  Heesom,  the  prisoner's  alleged  husband,  was  insured  in 
a  benefit  dub,  and  would  therefore  be  entitled  to  some  small 
sum  (about  20«.)  on  the  death  of  any  of  his  children  ;  the  sum  to 
be  paid  varying  with  the  age  of  the  child  at  its  decease. 

In  order  to  show  that  the  poisoning  was  not  accidental,  it  was 
proposed  to  prove,  on  the  authority  of  Beg.  v.  Ootton  (12  Cox  C. 
C.  400),  and  Beg.  v.  Bod&n  {idem.,  630),  and  Beg.  v.  Gwmer  (4  F.  & 
F.  346),  that  Lydia  Johnson  had  died  in  March,  1876,  in  the 
prisoner's  house,  and  had  immediately  before  her  death  un- 
accountably suffered  from  violent  vomitings,  purgings,  cramps, 
convulsions,  and  other  similar  symptoms  to  those  noticed  in 
Sarah  Heesom's  illness  on  the  3rd  day  of  October  and  just  preceding 
her  death— and  also  that  Lydia  in  fact  diedfrom  arsenical  poisoning. 
To  this  no  objection  was  raised  by  the  Court  or  Counsel  when 
the  above  cases  had  been  cited,  and  evidence  to  this  effect  was 
therefore  given. 

It  was  also  proposed  to  further  strengthen  the  theory  for  the 
prosecution,  by  snowing  that  the  prisoner's  mother,  Lydia  Sykes, 
came  to  visit  the  Heesoms  on  the  3rd  day  of  November,  1877,  and 
that  the  next  day  she,  also,  was  inexplicably  seized  in  exactly  the 
same  way  as  the  two  children  who  had  died  by  poison  had  been 
taken, — and  that  Mrs.  Sykes,  in  fact,  also  died  from  it. 

Lush,  J. — Can  you  give  evidence  of  a  subsequent  poisoning 
ss  well  as  of  a  previous  one  ? 

Dunn  submitted  that  such  evidence  could  be  given  upon  the 
authority  ot  Reg.  v.  Oecmng  (18  L.  J.,  M.  C.  215),  where  roUock, 
C.B.,  after  consultation  wiiix  Alderson,  B.,  and  Talfourd,  J.,  said  : 
"I  think  such  evidence,  t.6.,  of  a  subsequent  poisoning,  may 
be  given.  The  tendency  of  it  is  to  prove  and  confirm  that  the 
proof  of  the  death  of  the  husband  already  given,  whether 
felonious  or  not,  was  occasioned  by  arsenic ;  in  this  view  of  the 
case,  I  think  it  is  wholly  immaterial  whether  the  deaths  of  the 
tiro  sons  took  place  before  or  after  the  husband's  death  (which 
was  the  sabject  of  the  indictment).  The  domestic  histoiy  of  the 
family  daring  the  period  in  which  all  the  deaths  occurred  is  also 
receivable  in  evidence,  to  show  that  dnrinff  that  time  arsenic 
lisd  been  taken  by  four  members  of  it,  with  a  view  to  enable 
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Baa.         the  jary  to   determine  whether  snch  taking  was  accidental  or 
„  ^'  not.     Nor  is  snch  evidence  inadmissible  as  having  a  tendency 

'      to  prove  or  create  a  snspicion  of  a  subsequent  felony :"     (See 

Practice--    also  Beg.  V.  Dosaett,  2  C.  &  E.  306.) 
A^B^r*^iZs8      ^^^^*  ^* — ^Very  well,  then,  I  shall  follow  that  case,  and  admit 
—DepMition  ©vidence  relating  to  Mrs.   Sykes'  death,  in  November,  1877. 
"Eutdence  of  Such  evidence  was  therefore  given. 

other  act$  to  2nd  day. — Feb.  6. — It  was  still  further  proposed  to  show,  not 
only  that  Sarah  Heesom's  life  was  insured  by  the  prisoner  in  the 
Prudential  and  another  society,  but  also  that  by  the  death  of 
both  Lydia  Johnson  and  Mrs.  Sykes,  the  prisoner  would  benefit 
pecuniarily,  she  having  insured  and  paid  premiums  on  their  lives. 
To  do  this,  the  Grown  called 

The  "Rev.  Richard  Greenall,  vicar  of  St.  Thomas,  Stockton 
Heath,  who  testified  that  the  books  of  that  Church  Sunday 
School  Sick  and  Burial  Club,  showed  that  Lydia  Johnson  entered 
the  club  in  1874. 

Swetenhami  here  interposed,  saying  that  this  was  extending 
the  doctrine,  accepted  on  the  previous  day,  as  to  evidence  being 
admissible  of  other  poisonings,  if  the  Crown  were  allowed  to  show 
motives  for  those  deaths.  Would  his  Lordship  reserve  the  point  ? 
Lush,  J.  said.-^I  cannot  do  that ;  it  might  defeat  the  whole 
proceedings.  If  I  entertained  any  doubt,  I  should  reject  the 
evidence.  I  cannot  help  thinking  it  is  within  the  principle  of 
Beg.  V.  Qea/rvng,  namely,  that  evidence  of  the  domestic  history  of 
the  family  during  a  period  of  four  deaths  in  that  family  by 
poison  can  be  received  to  enable  the  jury  to  decide  under  what 
circumstances  the  poison  had  been  taken.  If  there  had  been  no 
case  on  the  point  I  would  have  paused  to  consider  (continued  his 
Lordship)  whether  the  evidence  could  be  received ;  but,  after  the 
decision  quoted,  and  with  which  I  am  quite  satisfied,  I  have  no 
doubt  that  it  is  competent  to  show  that  the  death  of  the  child 
Lydia  Johnson  was  not  due  to  the  accidental  taking  of  arsenic. 
To  prove  the  intention  you  may  show  the  motive,  and  this  is  a 
link  in  the  chain  of  evidence.  Though  I  feel  satisfied  the  point 
is  involved  in  the  Chief  Baron's  judgment,  I  will  consult  my 
colleagues  on  my  return  to  town,  (a) 

Whereupon  Mr.  Greenall  proved  that  the  prisoner  received 
from  the  club  52.  on  the  death  of  Lydia  Johnson. 

Evidence  was  also  given  that  she  received  6/.  from  the 
Prudential  Assurance  Society  on  the  happening  of  the  same 
event,  and  it  was  also  proved,  that  the  prisoner  had  insured  her 
mother's  life  in,  and,  on  the  death  of  her  mother,  received  a  some- 
what larger  sum  from,  the  same  society ;  the  policies  in  each 
case  having  been  effected  by  the  prisoner,  and  having  been 
severally  running  but  a  short  time  before  the  deaths  of  the  respec- 
tive insured. 

Verdict  guilty.     Sentence,  death;  but  execution  was  respited 
owing  to  the  prisoner^ 8  pregnancy, 

(a)  April  24, 1878.    No  cane  has  been  reserved  apon  the  point. — E.  J.  D 
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NORTH  AND  SOUTH  WALES  CIRCUIT. 

Chbstbe  Suhmeb  Assizes^  1877. 

(Before  Lord  Jastice  Bbahwbll.) 

Beq.  v.  Jameb  Ohappell  Bennett,  {a) 

Bigamy-^ Ahaence  for  less  than  seven  years^^Bona  fide  belief  of 

death. 

In  an  indictment  for  bigamy  evidence  is  not  admissible  to  show  that 
the  prisoner  honestly  believed  that  his  first  wife  was  dead,  when 
he  married  a  second,  within  seven  years  of  his  last  having  heard 
of  or  seen  the  first  wife, 

Semble,  however  reasonahle  such  a  belief  may  be,  it  can  only  be 
used  in  mitigation  of  punishment  after  conviction. 

JAMES  OHAPPELL  BENNETT,  described  as  an  auctioneer, 
was  indicted  for  bigamy  by  going  through  the  ceremony 
of  marriage  with  Margaret  Ann  Dobbin  at  Walton,  Lancashire, 
on  the  30th  day  of  April,  1876,  his  former  wife  being  then  alive. 

E.  J.  Dunn  prosecuted;  B.  F.  Williams  defended. 

It  was  proved  that  the  prisoner  married  a  lady  named  Serjeant, 
at  Norwood,  in  November,  1869,  and  that  he  lived  with  her 
some  little  time  and  then  left  her.  He  afterwards  went  through 
the  form  of  marriage  with  Miss  Dobbin,  on  the  30th  day  of 
Aprilj  1876,  at  Booth,  Walton,  Lancashire,  representing  himself 
to  be  a  widower.  Miss  Dobbin,  on  being  cross-examined,  stated 
that  the  prisoner  while  with  her,  treated  her  very  well,  but,  upon 
re-examination,  she  admitted  that  he  had  only  lived  with  her  a 
short  time  after  the  ceremony,  and,  although  he  occasionally 
corresponded  with  her  from  Ireland,  for  twelve  months  he  had 
sent  her  but  51.  or  so,  to  live  on  during  that  period,  and  that  out 
of  her  fortune  of  lOOZ.  he  had  had  901.,  which  he  had  entirely 
spent  on  himself. 

Williamis  proposed  to  ask  a  witness  if  she  had  not  told  the 
prisoner  before  his  second  marriage  that  his  first  wife  was  dead, 
and  also  to  give  evidence  that  the  prisoner  said  he  had  made 
inquiries  in  1875,  and  found  her  reported  to  be  dead. 

No  evidence  was  given  by  the  prosecution  that  the  prisoner 
had  seen  or  heard  of  his  wife  between  1870  and  the  date  of  his 
second  marriage. 

(a)  Reported  by  Ik  Jultam  Ddhm ,  Esq.,  Barriater-at-Law. 
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Rbo. 

V. 
BUfNSIT. 

1877. 
Evidence* 


Williams  cited  Be(f.  v.  Turner  (9  Oox  0.  0.  145),  and  Beg,  v. 
Barton  (11  Cox  0.  Cl  670). 

Dv/nn  in  reply. — Beg.  v.  Turner  has  been  overruled  by  Beg,  v. 
Oibbons  (12  Cox  C.  C),  which  was  the  joint  opinion  of  Willes  and 
Brett,  JJ.,  and  that  supposing  Beg.  v.  Eorton  to  be  correct  it 
would  only  help  the  defence  if  the  jury  were  of  opinion  that  the 
prisoner  honestly  believed  his  first  wife  was  dead,  which,  from  the 
evidence  as  tiO  his  character,  they  would  hardly  do.  He  con- 
tended that  such  evidence  could  only  go  in  mitigation  of 
punishment. 

Bbamwell,  L.  J.,  said. — And  if  it  were  necessary  to  decide  that 
point,  I  think  so  too.  The  statute,  moreover,  seemed  to  me 
express,  and  the  words  are  perfectly  clear ;  and  I  cannot,  and 
never  do,  recognise  as  a  defence  such  a  ruling  as  my  brother 
Martin  laid  down  in  Beg,  v.  Turner,  I  shall,  therefore,  follow  Beg. 
V.  Oibbons,  nor  will  I  grant  a  case,  but  will  ask  the  jury  to 
convict  tlie  prisoner  upon  the  evidence  before  them. 

This  was  accordingly  done,  and,  having  also  been  found  guilty 
of  forgery  and  false  pretences,  the  pris^oner  was  sentenced  to 

Ten  yewrs*  penal  aervitvde. 

See  Beg,  y.  Moore^  18  Oox  0.  0.  544  (not  then  reported),  when  Denman,  J.,  after 
consulting  with  Amphlett,  L.  J.,  followed  Beg,  t.  Turner^  and  under  the  cironmstances 
did  not  grant  a  case  for  oonsideration,  the  facta  therein  not  meriting  a  seyere  paniah- 
ment.    Hia  Lordship's  judgment  was  not,  howeyer,  to  be  taken  as  a  final  one. 


NORTH  AND  SOUTH  WALES  CIRCinT. 

Chester  Summer  Assizes,  1877. 

(Before  Lord  Justice  Bramwell.) 
Reg.  v.  Frederick  Wood,  (a) 

Bape — Oomplaint  made  in  the  ahaence  of  the  accused — AdrmS" 

sibility  of. 

Where  a  man  is  charged  with  committing  a  rape  upon  a  female  the 
full  particulars  of  the  complaint  she  made  against  him  to  other 
persons  in  his  absence  some  Urns  after  the  alleged  offence  may  be 
given  in  evidence, 

FREDERICK  WOOD,  a  striker,  at  Saltney,  was  indicted  for 
rape  upon  Amelia  Wild,  at  Chester,  on  the  4th  day  of  March, 
1877. 

E.  J.  Dunn  prosecuted. 

Swetenhami  defended. 

Miss  Wild  was  barmaid  at  the  Elephant  and  Castle  lun,  North- 

(a)  Reported  by  E.  Jcltan  Dunn,  Esq.,  Barrister-at-Law. 
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gate-street^  Chester.     On  a  Sunday  eveningj  when  the  rest  of  the         Rao. 
establishment  were  awa^^  she  was  left  about  six  o'clock  alone  in       ^?: 
charge  of  the  house.     Dhe  stated  that^  when  there  by  herself^  the        

JyuBoner  came  in  through  the  front  door,  which  was  not  locked,        1877. 
bond  her  in  the  parlour,  and  then  committed  the  offence  upon  hei       ^~ 
in  spite  of  her  endeavours  to  prevent  him.     The  prisoner  then     ^Mmce, 
left  the  house  and  she  at  once  went  to  the  door  to  see  for  a 

Eolioeman,  but  none  was  forthcoming.  She  stayed  alone  in  the 
onse  till  eight  o'clock,  about  an  hour  and  a  half  after  the  alleged 
rape,  when  a  customer,  Samuel  Wainwright,  came  in,  and  to  him 
she  made  a  complaint  mentioning  Wood's  name  in  connection 
with  it. 

DwMi  tiien  proposed  to  ask  the  witness  what  she  said  to 
Wainwright,  as  nearly  as  she  could  remember,  and  what  he  said 
in  reply,  citing  jB.  v.  Byre,  2  F.  A  F.  579,  and  Fitzjames 
Stephen  on  Evidence,  p.  146. 

Bbaxwbll,  L.J. — ^I  shall  admit  the  conversation :  you  gfive 
evidence  of  a  complaint  being  made  and  use  the  name  of  the 
prisoner,  leaving  it  to  the  jury  to  infer  that  the  girl  said  that 
he  had  committed  the  offence  that  we  are  now  trying  him  for.  I 
do  not  see  why  you  should  not  gfive  in  evidence  all  she  said 
when  she  did  so  complain,  leaving  it  to  the  jury  to  judge  of  the 
value  of  such  testimony. 

The  witness  then  stated  to  the  court  all  that  she  had  told 
Wainwright,  how  that  Wood  had  come  into  the  house,  had  com- 
mitted this  assault  upon  her  by  insertion  of  his  person,  &c., 
having  first  thrown  her  down,  torn  and  lifted  up  her  clothes,  and 
that  she  had  screamed,  &c.,  just  as  she  had  given  the  detaUs  in 
ezMuination  in  chief.  She  also  stated  what  replies  Wainwright 
had  made  to  her  story.  He  also  was  called  and  corroborated 
the  prosecutrix  as  to  the  making  of  the  complaint,  saying  that 
she  told  him  Wood  had  committed  an  indecent  assault  upon  her 
and  the  words  of  it. 

Another  witness,  who  saw  Miss  Wild,  also  in  the  absence  of 
the  prisoner,  at  10  p.m.  the  same  night,  gave  similar  evidence 
88  to  receiving^  the  same  complaint,  and  the  words  of  it  from  her 
sbout  Wood.  In  the  result,  in  consequence  of  certain  other 
evidence^  (called  by  the  defence)  the  vercUct  was 

Not  guilty. 
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COURT  FOR  GROWN  CASES  RESERVED. 

(Before  May,  C.J.,  O'Bribn,  J.,  Pitzgerau),  B.,  Fitzqbeald,  J., 

Dbast,  B.,  and  Babrt,  J.) 

Dec.  22, 1877. 

Req.  v.  Michael  Kelleheb.  (a) 

Iridicimenir^False  pretenees^'Statements  of  false  pretences  not 

negatived — Effect  of  verdicL 

Where  E.  was  indicted  in  the  following  form^  thai  he  did  falsely 
pretend  thai  he  the  said  K.  was  one  (?.,  who  had  moneys 
deposited  in  the  Cork  Savings  Bank,  and  wlw  luxd  a  hook  of  the 
said  hank  with  a  statement  of  his  account  in  it,  which  hook  he 
the  said  K.  presented  to  the  cashier  of  the  bank  at  tlie  time  he 
represented  himself  to  he  the  said  O.,  hy  means  of  which  said 
false  pretence  the  said  K.  obtained  moneys,  8fc,,  whereas  in  truth 
K,  was  not  the  person  so  named  in  the  said  savings  hank  hook, 
nor  had  he  any  authority  then  or  at  any  other  tims  from  the 
said  O.  to  'present  the  said  hook  at  the  savings  hank  for  the 
purpose  of  drawing  out  money,  neither  had  he,  the  said  K.,  any 
authority  from  O.  to  droAJO  m^n^y  from  the  said  bank,  it  was 
held  that  the  subsequent  portimi  of  this  indictment  did  not 
negative  the  previous  averments  and  in  consequence  the  indict" 
ment  was  quashed. 

CASE  reserved  for  the  opinion  of  the  Conrt  by  the  recorder  of 
Cork.  The  prisoner,  Michael  Kelleher,  was  indicted  as 
follows :  that  he  ''  unlawfally,  knowingly,  and  designedly  did 
falsely  pretend  to  one  Edmond  James  Julian,  cashier  in  the 
Cork  Savings  Bank,  that  he,  the  said  Michael  Kelleher  was  one 
James  Goulding,  who  had  moneys  deposited  in  the  said  savings 
bank,  and  who  [blank]  a  book  of  the  said  bank  with  a 
statement  of  his  account  in  it,  which  said  book  he,  the  said 
Michael  Kelleher,  presented  to  the  said  Edmond  Julian  at  the 
time  he  represented  himself  to  be  the  said  James  Ooulding,  by 

(a)  Reported  by  GvoiL  R.  Roohb,  Esq.,  Barrister-at-Law. 
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means  of  wliioh  said  false  pretence  he^  the  said  Michael  Kelleher,        Reg. 
did  then  and  there  anlawfully  obtain  from    the  said  Edmond  *'• 

James  Jnlian  the  sum  of  101,  of  the  moneys  of  the  said  James        ^^ 

Goolding  with  intent  thereby  them  to  defraud ;  whereas  in  truth  1877. 
and  in  fact  the  said  Michael  Kelleher  was  not  the  person  so  —  __ 
named  in  the  said  saving  bank  book^  nor  had  he  any  authority  False  mtm^ 
then  or  at  any  other  time  from  the  said  James  Goulding  to  -- Effect  of 
present  the  said  book  at  the  savings  bank  for  the  purpose  of  verdict. 
drawing  out  money^  neither  had  he^  the  said  Michael  Kelleher^ 
any  authority  from  the  said  James  Goulding  to  draw  money  from 
the  said  bank  to  the  great  damage  and  deception  of  the  said 
(blank)  to  the  evil  example/'  &c.  The  evidence^  as  appeared 
from  the  report  of  the  learned  recorder,  which  for  the  purposes 
of  the  present  report  it  is  not  necessary  to  set  out  at  length, 
went  to  show  that  the  prisoner  obtained  possession  of  the  bank 
book  of  James  Goulding  who  had  money  lodged  in  the  Cork 
Savings  Bank^  that  he  passed  himself  off  as  James  Goulding  to 
the  book-keeper,  who  gave  him  a  ticket  which  he  presented  to 
Mr.  Julian,  the  cashier  of  the  bank,  who  thereupon  paid  him  101. 
The  jury  convicted  the  prisoner.  Counsel  for  the  prisoner 
moved  in  arrest  of  judgment,  first,  that  the  pretences  were 
according  to  the  evidence  incorrectly  stated  in  the  indictment ; 
secondly,  that  the  sum  of  101.  was  not  paid  by  E.  J.  Julian 
becanse  of  the  false  pretence  alleged,  but  because  the  book- 
keeper issued  a  tieket  entitling  the  bearer  to  receive  that  sum 
from  E.  J.  Julian ;  thirdly,  that  the  money  alleged  to  have  been  paid 
by  the  said  E.  J.  Julian  to  the  prisoner  was  not  the  money  of  James 
Goulding,  but  was  the  money  of  the  trustees  of  the  Cork  Savings 
Bank ;  fourthly,  that  the  averment  of  the  false  pretence  in  the 
indictment  is  uncertain,  obscure,  and  unintelligible  ;  fifthly,  that 
the  indictment  does  not  contain  a  special  averment  showing  in 
what  respect  the  alleged  false  pretence  or  any  part  thereof  is 
false,  and  that  the  special  averment  in  the  indictment  does  not 
negative  the  pretence  as  laid.  The  learned  recorder  declined  to 
arrest  judgment,  but  stated  a  case  for  this  Court,  virtually  asking 
the  Court  to  decide  on  the  questions  above  stated. 

Lawrence  for  the  prisoner. — ^The  law  on  the  subject  of  what 
the  indictment  must  contain  is  thus  laid  down  by  Lord  Ellen- 
borough  in  Bex  v.  Perrott  (2  M.  &  S.  379) :  "  The  convenience 
also  of  mankind  demands,  and  in  furtherance  of  that  convenience, 
it  is  part  of  the  duty  of  those  who  administer  justice  to  require, 
that  the  charge  should  be  specific,  in  order  to  give  notice  to  the 
party  of  what  he  is  to  come  prepared  to  defend  and  to  prevent 
his  being  distracted  amidst  the  confusion  of  a  multifarious  and 
complicated  transaction,  parts  of  which  only  are  to  be  impeached 
for  falsehood.''  The  strict  way  in  which  these  indictments  are 
construed  will  be  seen  in  Reg,  v.  Bouse  (4  Cox  C.  C.  7),  and  Bex 
V.  Hill  (R.  &  R.  190.)  The  indictment  here  is  bad,  as  the  false 
pretences  alleged  have  not  been  negatived.  The  prisoner  might 
have  had  an   account  in  the  bank  under  the  name  of   Jamp^^ 

?0U  XIV.  K 
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Reo.        Goulding,  that  is  perfectly  consistent  with  the  indictment^  and 
^    ^  its  falseness  has  not  been  alleired. 

Holmes,  Q.O.,  with  him  John  0.  Oibson  for  the  Crown. — It  must 

1877.  be  remembered  that  this  is  a  case  after  verdict.  There  is  a 
J  ,~  suflScient  false  pretence  stated  on  the  face  of  the  indictment  in 
faisepretences  its  first  portion.  The  defect,  if  any,  has  been  cured  by  verdict : 
-i^ectof  (Henjmann  v.  The  Queen,  L.  Bep.  8  Q.  B.  102;  The  Queen  v. 
^^*^'-  Qoldamith,  12  Cox  C.  C.  594.)  It  is  necessary  to  look  at 
the  entire  indictment.  The  reason  for  setting  out  these  false 
pretences  is  to  enable  the  prisoner  to  raise  the  question  on 
demurrer  if  the  false  pretence  is  insufficient  in  point  of  law. 
There  are  many  statements  of  false  pretences  which  do  not  require 
a  subsequent  denial,  as  if  a  man  pretends  he  is  another  person. 
The  judgment  of  the  Court  was  delivered  by 
May,  C.J. — The  Court  are  of  opinion  that  the  indictment  can- 
not be  sustained.  The  indictment  states  that  "the  prisoner 
knowingly  and  designedly  did  falsely  pretend  that  he  the  said 
Michael  Kelleher  was  one  James  Goulding,  who  had  moneys 
deposited  in  the  Cork  Savings  Bank  and  who  had  a  book  of  the 
said  bank  with  a  statement  of  his  account  in  it,  which  said  book 
he,  the  said  Michael  Kelleher,  presented  to  Edward  Julian,  the 
cashier  of  the  bank,  at  the  time  he  represented  himself  to  be  the 
said  James  Goulding,  by  means  of  which  said  false  pretence  the 
said  Michael  Kelleher  obtained  lOZ.  of  the  moneys  of  the  said 
James  Goulding,  with  intent  to  defraud ;  whereas  in  truth  and  in 
fact  the  said  Michael  Kelleher  was  not  the  person  so  named  in  the 
said  savings  bank  book,  nor  had  he  any  authority  then  or  at  any 
other  time  from  the  said  James  Goulding  to  present  the  said  book 
at  the  savings  bank,  nor  had  he  any  authority  then  or  at  any 
other  time  from  the  said  James  Goulding  to  present  the  said  book 
at  the  savings  bank  for  the  purpose  of  drawing  out  money, 
neither  had  he,  the  said  Michael  Kelleher,  any  authority  from 
the  said  James  Goulding  to  draw  money  from  the  said  bank.^^ 
There  is  no  averment  in  the  indictment  as  to  the  person  named 
in  the  bank  book.  It  is  clearly  established  that  an  indictment 
for  obtaining  money  by  false  pretences  should  state  the  pretence, 
and  should  negative  the  truth  of  the  matter  so  pretended  with 
precision,  so  as  to  inform  the  prisoner  with  certainty  of  the  charge 
made  against  him.  The  indictment  does  not  contain  any 
allegation  that  the  prisoner  pretended  he  was  the  person  named 
in  the  bank  book,  nor  that  he  pretended  he  had  authority  from 
Goulding  to  present  the  book  or  to  draw  money  from  the  bank ; 
and  having  omitted  to  allege  any  such  pretences,  as  having  been 
made  by  the  prisoner,  the  indictment  proceeds  to  negative  their 
truth.  The  indictment  does  not  negative  the  truth  of  averments 
which  the  prisoner  is  alleged  to  have  made,  but  of  others  which 
he  is  not  alleged  to  have  made.  It  has  been  contended  that  these 
defects  were  cured  by  the  verdict.  But  this  not  a  case  of  matters 
of  fact  imperfectly  stated,  but  which  must  have  been  sufficiently 
established  in  evidence  in  order  to  warrant  a  conviction,  in  which 
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case  the  defect  would  be  cured  by  verdict.     But   the  matters         Rm. 
alleged   in  the  indictment  are  substantially  insufficient,  and  if    ^^^^ 

assumed  to  be  true  do  not  disclose  a  criminal  offence.    The  Court,        

therefore,  is  of  opinion  that  the  indictment  cannot  be  sustained,        1877. 
and  the  conviction  must  be  set  aside.  incUctment— 

Conviction  quashed.       False  pretences 

—Effect  of 
verdict. 


COURT    OF    APPEAL. 

Thursday,  Jan.  24,  1878. 
(Before  Bramwbll,  Bbbtt,  and  Cotton,  L.J  J .) 

LSTMAN  V.  LaTIMEB  AND  OTHEBS.  (a) 

Libel — Galling  a  man  ^^  a  convicted  felon''  and  "  a  felon  editor" — 
Justifieaiion,  that  he  had  been  previously  convicted — Reply, 
punishment  undergone — Demurrers — Statute  9  Oeo.  4,  c,  32,  s.  4. 

It' is  no  justification  for  a  libel  which  calls  a  man  "  a  felon  editor'' 
to  show  that  he  had  been  convicted  of  felony  and  sentenced  to  a 
term  of  im,priso7i,ment  on  a  certain  charge.  His  actual  guilt  in 
fact  must  be  shown,  and  also,  since  9  Geo.  4,  c.  32  {per  Brett 
and  Ootton,  L.JJ.,  Braw/well,  L.J.  giving  no  opinion  on  the 
matter),  thai  he  lias  not  undergone  the  punishment  awarded  him. 

The  same  holds  of  a  libel  that  calls  a  man  '^  a  convicted  felon,"  if 
a  jury  should  find  that  the  libel  meant  anything  more  than 
merely  that  he  had  been  convicted  an  a  charge  of  felony  at  some 
past  time. 

Ter  Brett  and  Ootton,  L,JJ. :  9  Qeo.  4,  c.  32,  was  passed,  among 
other  reasons,  in  order  to  restore  convicts  affected  by  it,  after  they 
had  suffered  the  punishment  awarded  them,,  to  their  full  civil 
rights  and  status. 

Also  (per  same  judges),  demurrers  which  do  not  apply  to  the  whole 
of  the  opponent's  case  ought  not  to  be  used. 

Judgment  of  the  Exchequer  Division  affirmed. 

Cuddington  v.  Wilkins  {Hob.  Rep.  67,  81);  and  Hawkins  P.O., 
bk.  2,  c.  37,  s.  48,  approved. 

THIS  was   an   action   for  libel  brought  by  the  plaintiff,  the 
proprietor  and  editor  of  a  newspaper  published  at  Dart- 
mouth, called  the  Dartmouth  Advertiser,  against  the  defendants, 

(d)  Reported  by  P.  B.  Hurcmxs,  Esq.,  Baniater-at-Law. 

s  2 
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LxTMAN      the  proprietors,  printers,  and  publishers  of  a  newspaper  pnblished 

••  at  Plymouth,  called  the  Western  Daily  Mercury.     The  alleged 

OTHBBs^"*    libels,  two  in  number,  appeared  in  the  latter  paper,  and  were 

shortly  as  follows  : 

^^-  "  The  history  of  the  Advertiser  too  must  stand  over.     .     .     • 

Libel —'' Con-  ^^   present  editor  is   a  convicted   felon/'      This  appeared  in 
victed  felon."   defendants'  paper  of  the  24th  day  of  April,  1876. 

The  second  libel  appeared  on  the  1st  day  of  May,  1876 : 
"There  still  remain  to  be  recorded  Mr.  Foster's  controversies 
with  the  town  council  of  Dartmouth  .  .  .  and  the  facts 
regarding  his  newspaper"  (moaning  the  plaintiffs  newspaper) 
"and  its  bankrupt  and  felon  editor"  (meaning  the  plaintiff). 
The  statement  of  claim  contained  the  usual  allegations  of  falsity 
of  the  libels  and  damage. 

The  material  part  of  the  statement  of  defence  was  as  follows  : 

3.  The  defendants  deny  that  the  word  "bankrupt"  in  the 
quotation  from  their  said  newspaper,  in  the  fifth  paragraph  of 
the  statement  of  claim  set  out,  was  intended  to,  or  did  refer 
to  the  plaintiff*. 

4.  And  the  defendants  further  say  that  the  plaintiff  has  been 
convicted  of  felony,  and  was  sentenced  to  twelve  months'  hard 
labour  for  stealing  feathers. 

5.  The  words  in  the  fourth  and  fifth  paragraphs  of  the  state- 
ment of  claim  complained  of  were  and  are  part  of  certain 
articles  printed  and  published  in  the  defendants'  said  newspaper, 
each  of  which  articles  was  and  is  a  fair  and  bond  fide  comment 
upon  the  conduct  of  the  plaintiff  in  his  public  character,  and 
as  the  nominal  editor  and  proprietor  of  the  Dartmouth  Advertiser, 
a  public  newspaper,  and  was  printed  and  pnblished  by  the 
defendants  as  and  for  such  comment,  and  without  any  maUcious 
motive  or  intent  whatever. 

Plaintiff's  reply  and  demurrer  : 

1.  The  plaintiff  joins  issue  upon  the  first,  second^  and  fifth 
paragraphs  of  the  defendants'  statement  of  defence. 

2.  As  to  the  third  paragraph  of  the  statement  of  defence,  the 
plaintiff  admits  the  allegations  in  such  third  paragraph 
contained. 

3.  As  to  the  fourth  paragraph  of  the  said  statement  of  defence, 
the  plaintiff  (so  that  such  admission  be  not  in  any  way  extended 
or  taken  to  mean  that  he  ever  was,  in  fact,  guilty  of  the  offence 
referred  to)  admits  the  allegations  contained  in  such  fourth 
paragraph.  But  the  plaintiff  further  says  that  he  has  never  been 
convicted  of  felony  save  on  that  one  occasion,  which  is  the 
occasion  mentioned  in  the  said  third  paragraph  of  the  statement 
of  defence.  On  that  occasion  he  was  convicted  of  the  supposed 
felony  by  a  court  duly  having  jurisdiction  on  that  behalf,  the 
Court  of  Quarter  Sessions  for  the  county  of  Cornwall ;  and  the 
said  court,  having  jurisdiction  as  aforesaid,  in  the  exercise  of 
such  jurisdiction,  adjudged  that,  as  a  punishment  for  the  said 
supposed  felony,  the   plaintiff  should   be  imprisoned  and  kept 
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to  liard  labour  for  twelve  calendar  months.     The  said  conyiction      LBTMiir 
took  place  several  years  ago,  and  the  plaintiff,  as  the  defendants  ^      '^' 
very  well  knew,  duly  endured  the  punishment  to  which  he  was      othebs. 

so  adjudged  aa  aforesaid,  for  the  said   supposed  felony,  and       

thereby  became,  and  was,  and  has  ever  since  been,  and  is,  in  tlie       ]^' 
same  situation  as  if  a  pardon  under  the  Great  Seal  had  been£,'^__(«(;fo„. 
granted  to  him  as  to  the  said  supposed  felony  whereof  he  was  vioed felon."* 
convicted  as  aforesaid. 

4.  The  plaintiff  demurs  to  the  said  fourth  paragraph  of  the 
statement  of  defence,  on  the  ground  that,  while  the  statement  of 
defence  admits  the  publication  of  the  whole  of  the  libels  alleged 
in  the  statement  of  claim,  and  the  said  paragraph  is  pleaded  to 
the  whole  of  the  said  libels,  and  a  part  of  the  libel  charges  that 
the  plaintiff  is  a  convicted  felon,  nevertheless  the  said  fourth 
paragraph  contains  nothing  which  justifies,  or  is  otherwise  a 
defence  to,  that  portion  of  the  said  libel ;  and  the  plaintiff  also 
demurs  upon  other  frrounds  sufficient  in  law  to  maintain  this 
demurrer.  ^ 

Demurrer  by  the  defendants  to  the  third  paragraph  of  the 
plaintiff's  reply. 

This  was  an  appeal  from  a  decision  of  the  Exchequer  Division 
(consisting  of  Cleasby  and  Pollock,  BB.),  making  absolute  a  rule 
for  a  new  trial  obtained  by  the  plaintiff,  and  giving  judgment  for 
the  plaintiff  on  the  demurrers  in  the  action. 

The  case  below  is  reported  87  L.  T.  Eep.  N.  S.  360,  where 
the  pleadings  and  facts  in  the  case  are  very  fully  set  out.  The 
facts  of  the  case,  however,  sufficiently  appecu*  from  the  above 
statement  of  the  pleadings,  and  from  the  judgments  which 
follow. 

Gole,  Q.C.  and  Bullen  for  defendants,  appellants. — In  addition 
to  the  arguments  urged  by  them  in  the  court  below,  they  dis- 
tinguished Ouddington  v.  Wilkins  (1  Hob.  67)  on  the  ground  that, 
in  that  case,  there  had  been  no  conviction,  and  also  subsequently 
a  general  pardon,  which  had  a  different  operation  to  a  special 
pardon  :  {Sir  Henry  Fine's  case,  Godbolt,  288.)  In  this  case  the 
statute  9  Geo.  4,  c.  32,  s.  3  (a)  was  equivalent,  at  most,  to  a 
special  pardon.  The  definition  of  a  ^^  felon '^  in  all  the  die* 
tionaries  seems  to  be  the  same,  viz.,  '^  One  who  has  committed  a 
felony/^ 

Collins,  Q.C.  {Pitt  Lewis  with  him),  for  the  plaintifl,  had  pro- 
ceeded but  a  very  short  way  in  his  argument  when,  on  saying  he 

(a)  9  Geo.  4,  c.  32,  s.  3. — And  whereas  it  is  expedient  to  preyent  all  doubts  respect- 
ing tbe  ciTil  lights  of  persons  conyicted  of  felonies  not  capital,  who  have  undergone 
the  punishment  to  which  they  were  adjudged :  Be  it  therefore  enacted,  that  where 
iny  o£Feiid«r  hath  been  or  shall  be  convicted  of  any  felony  not  punishable  with  death, 
lad  hath  endured  or  shall  endure  the  punishment  to  which  such  offender  hath  been 
or  ihaU  be  adjudged  for  the  same,  the  punishment  so  endured  hath  and  shall  have 
the  like  effects  and  consequences  as  a  pardon  under  the  Great  Seal  as  to  the  felony 
whereol  the  offender  was  so  convicted :  Provided  always,  that  nothing  herein  con- 
tained, nor  the  enduring  of  such  punishment,  shall  prevent  or  mitigate  any  punish- 
nest  to  which  the  offender  might  otherwise  be  lawfully  sentenced  on  a  subsequent 
conviction  for  any  other  felony. 
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"Letxam      was  oontent  to  resfc  his  case  on  the  second  libel^  he  was  stopped 
Latdcek        ^y  ^^^  court,  which  delivered  the  following  jadgments  : — 
OTHBB&  Brakwbll,  L.J. — ^I  am  of  opinion  that  this  appeal  mast  fail ; 

and  I  come  to  that  opinion  on  a  careful  investigation  of  the  alle- 

^^'  gaiions  contained  in  the  alleged  libels^  and  of  the  way  they  are 
Libel''''  Can-  dealt  with  in  the  pleadings.  I  am  aware  that  may  seem  a  very 
vicud felon.**  narrow  ground  on  which  to  arrive  at  a  conclusion^  and  I  do  not 
myself  like  to  decide  a  question  on  what  looks  like  mere  technica- 
lities, but  if  I  do  so,  it  is  not  my  fault ;  the  law  is  technical. 
Now  the  reason  I  come  to  this  opinion  is  because  I  cannot  agree 
with  Lord  Blackburn  that  the  whole  alleged  libel  (whether  it 
was  rightly  for  the  judge  or  the  jury)  merely  amounted  to  a 
statement  that  the  plaintiff  had  been  convicted  of  a  felony,  and 
meant  nothing  more.  If  that  was  all  it  meant,  I  should  agree 
with  him  that  the  justification  was  made  out.  But  to  come 
to  that  conclusion,  it  is  clear  Lord  Blackburn  could  not 
have  had  his  notice  attracted  to  the  second  allegation  in 
plaintiff's  statement  of  claim — the  alleged  libel  of  the  1st 
day  of  May — where  the  plaintiff  is  called  "  a  felon  editor.'^ 
Now  how  does  the  matter  stand  before  us  ?  As  to  all  the  facts 
that  it  was  on  the  plaintiff  to  make  out,  he  has  done  so.  The 
allegation  that  the  statements  were  '^ false''  it  was  not  necessary 
that  he  should  specifically  make  out  for  this  purpose;  nor  the 
allegation  of  damage  in  paragraph  8  of  his  claim.  The  defen- 
dants, on  the  other  hand,  fail  to  make  out  all  they  must  make  out 
before  they  can  win ;  in  the  fourth  paragraph  of  the  defence 
they  allege,  by  way  of  showing  the  truth  of  their  allegation,  that 
^'  the  plaintiff  has  been  convicted  of  felony,  and  was  sentenced 
to  twelve  months'  hard  labour.*'  The  plaintiff  in  his  reply, 
paragraph  3,  admits;  but  defendants  have  not  alleged,  and 
plaintiff  consequently  has  not  admitted — nay  expressly  guarded 
himself  from  admitting — ^that  the  plaintiff  was  actually  guilty  of 
the  felony.  Therefore,  so  far  as  it  is  necessary  to  decide  the 
issues  of  fact,  plaintiff  is  entitled  to  have  them  found  for  him. 
Now  as  to  the  issues  in  law,  how  do  they  stand  ?  Paragraph  4 
of   plaintiff's  reply   contains  his    demurrer,   which    demurs    to 

Paragraph  4  of  the  statement  of  defence.  As  to  the  first  alleged 
bel,  perhaps  the  demurrer  means  that  it  is  no  justification  of  a 
libel  which  says  of  a  man  that  he  is  a  convicted  felon,  to  show 
merely  that  he  was  at  some  time  past  convicted  of  felony.  But 
if  that  is  all  the  demurrer  means,  then,  as  to  that  portion  of  the 
libel,  I  am  inclined  to  the  opinion  it  does  not  show  enough,  and 
should  fail.  But  as  to  the  other  portion  of  the  libel,  that  of  the 
1st  of  Mayj  I  think  it  is  not  met  by  the  defence,  and  as  to  it  at 
any  rate  the  demurrer  is  good.  The  words  are  *'  felon  editor." 
Before  defendants  can  justify  the  words  "felon  editor"  they 
must  show  that  plaintiff  actually  committed  a  felony ;  to  show 
merely  a  conviction  on  a  charge  of  felony  is  not  enough.  I  was 
of  that  opinion  in  the  course  of  the  argument,  and  I  find 
authority  for  it  in  Taylor  on  Evidence,  6th  edit.  sect.  1505  :  "  It 
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has  been  detennined  tliat  a  judgment  in  a  criminal  prosecution      Lbtman 
— unless  admissible  as  evidence   in  the  nature  of  reputation —     .   ^^ 
cannot  be  received  in  a  civil  action  to  establish  the  truth  of  the   ^d  othebs. 

facts  on  which  it  was  rendered.     That  is,  such  a  conviction  is  no         

evidence  of  the  commission  of  a  felony  in  a  civil  suit  like  this,        ^^^^' 

and,  being  "res  inter  alios  acta/^  is  not  admissible.     All  the/^-^^uc^. 

dictionaries,  too,  that  have  been  cited  support  this  view ;  there-   victed/elon.'^ 

fore  it  is  no  sufficient  justification  of  such  a  libel  to  show  merely 

conviction.     And  on  the  broad  ground  of  good  policy,  too,  it  is 

desirable  to  come  to  this  conclusion ;  for,  if  a  man  will  bring 

charges  of  this  sort  against   others,  he  should  be  required  to 

folly  prove  them ;  and  it  should  always  be  open  to  a  man,  so 

attacked,  to  show  his  innocence,  if  he  can.     As  to  this  portion 

of  the  libel,  therefore,  plaintiff's  demurrer  is  clearly  good.    Then, 

there  is  defendants'  demurrer.     The  plaintiff  says  he  has  been 

convicted,  it  is  true,  but  lie  has  endured  the  punishment ;  and  to 

that  defendants  demur.     I  am  of  opinion  that  defendants  fail  on 

that  demurrer  too  ;  but  that  part  of  the  libel  having  been  wisely 

abandoned  by  Mr.  Collins,  it  is  of  no  importance  to  consider 

whether  I  am  right  in  that  opinion.     As  yet,  it  will  be  seen,  I 

have  not  said  a  word  on  the  question  whether,  where  a  man  is 

called  a  felon,  and  he  owns  that  he  was  prosecuted  and  convicted 

on  a  charge  of  felony,  but  says  he  has  suffered  the  punishment 

awarded  him,  he  can  rightly  say,  "  I  was  a  felon,  but  am  one  no 

longer.^'     On  that  point,  I  myself  express  no  opinion  at  all,  as  it 

seems  to  me  to  be  in  the  present  case,  as  I  view  it,  unnecessary  to 

do  so.     If  one  were  to  consider  it,  there  would  be  a  good  deal  to 

be  said  on  either  side.     On  the  one  hand,  there  is  the  great 

desirability  that  a  man,  who  has  been  unfortunate  or  unhappy 

enough  to  commit  a  criminal  offence  of  this  sort,  should,  at  some 

time  or  other,  be  so  far  freed  from  the  stigma  and  disgrace 

which  inevitably  follow  on  such  an  act  as  to  make  it  an  offence 

in  others  wantonly  to  cast  the  fact  in  his  teeth ;  but  then,  again, 

on  the  other  lumd,  it  certainly  cannot  entirely  be  put  out  of 

sight  that  a  part  of  a  man's  natural  punishment  is  the  future 

opprobrium  consequent  on   his  guilt.     However  that  may  be, 

this,  at  least,  is  certain,  that  lightly  and  for  personal  reasons  to 

pubUsh  such  a  charge  of  another  man,  whether  it  be  true  or 

fake,  is  is  act  of  gross  and  unwarranted  cruelty.    I  do  not  say 

that  was  the  case  here.     I  do  not  know  whether  it  was  so  or  not, 

bat  often  it  is  so ;  and,  where  it  is,  I  should  be  glad  if  it  could 

be  punished. 

BsxTT,  L.  J.— There  are  two  things  here  for  our  consideration, 
the  role  for  a  new  trial,  and  the  demurrers ;  and,  as  they  require 
different  treatment,  they  must  not  be  confused.  Now,  on  the 
role  for  a  new  trial,  I  think  the  point  which  Bramwell,  L.J.  has 
not  decided  did  arise,  and  that  therefore  we  must  consider  and 
decide  it.  Now,  it  is  clear  that  this  case  was  not  tried  at  all  by 
Lord  Blackburn ;  he  said  he  knew  all  the  facts,  and  if  a  jury  were 
iwom  he  aliould  direct  them  to  find  a  verdict  for  the  defendants. 
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Lbyman  But  if  a  jury  had  been  sworn^  and  the  facts  proved  as  we  most 
^'  take  them  to  stand  upon  the  pleadin&rs  before  as  now.  he  would 

AND  OTHEBB.   ^^^  had  no  right  to  direct  the  jury  to  find  such  a  verdict.   What 

are  the  facts  7     The  libels  set  out  in  the  pleadings  are  published. 

^^*  It  ia  undeniable  that  their  meaning  is  a  question  for  the  jury ; 
Libel-'''  Con-  but  Lord  Blackbum^  in  effect^  says  :  ''Whatever  they  may  find 

victed/ehn."  their  meaning  to  be^  I  shall  still  direct  a  verdict  for  the  defen- 
dants.'' Therefore^  to  test  the  learned  judge's  right  to  so  direct 
them^  we  must  take  the  extreme  possible  finding  of  the  jury. 
Now^  the  jury  might  find  the  first  libel  to  mean^  ''  is  a  convicted 
felon  now/'  and  not  merely  that  plaintiff  was  one  at  some  past 
time.  And  if  they  had  found  so^  then  the  same  question  would 
have  arisen  on  this  libel  as  on  the  second ;  for^  on  that  certainly 
they  might  have  found  very  easily  that  a  "felon  editor"  implied 
plaintiff  was  a  felon  then^  at  the  time  the  libel  was  published. 
Then  supposing  the  jury  to  have  found  so,  on  both  libels,  how 
does  it  stand  7  The  plaintiff  does  not  and  could  not  dispute  the 
conviction.  I  assume  the  facts  most  strongly  against  the  plaintiff; 
I  assume  he  was  rightly  convicted,  in  all  probability  it  was  so. 
But  still  I  am  of  opinion  that,  even  on  these  facts,  the  plea  would 
show  no  justification,  if  the  punishment  had  been  proved  to  have 
been  served.  After  that,  the  man  was  no  longer  a  "  felon,"  and 
he  would  have  an  action  against  whomsoever  called  him  one. 
For  that  proposition  there  is  distinct  authority.  I  think  Gudding- 
ton  V.  WilJdris  (Hob.  Rep.  81)  is  good  law,  and  is  distinctly  an 
authority  for  saying  that  a  pardon,  granted  to  a  man  who  has 
committed  a  felony,  purges  him  subsequently  of  the  character  of 
a  felon.  And  the  reason  is  good — it  is  founded  on  public  policy, 
which  will  do  all  in  its  power  to  disfavour  men  who  choose  to 
commit  such  wicked  and  malignant  acts  as  these.  Searle  v. 
Williams  (Hob.  B.ep.  293)  is  also  an  authority  for  the  same  pro- 
position ;  and  so  is  Hawkins'  Pleas  of  the  Grown  (bk.  2,  c.  37, 
s.  48),  and  a  most  direct  authority.     And,  if  any  were  wanting, 

Sublic  policy  would  be  an  ample  ground  for  upholding  those 
ecisions.  And  since  the  passing  of  the  Act  of  9  Geo.  4,  c.  32, 
the  case  is  much  stronger  against  the  detendants.  It  is  not  true 
that  that  Act  was  passed  merely  for  the  purpose  of  effecting  some 
alterations  in  the  law  of  evidence ;  it  was  drawn  up,  I  have  no 
doubt  at  all,  with  these  very  authorities  full  and  immediately  in 
view,  and  amounted  to  a  deliberate  adoption  of  that  view  of  the 
law  by  the  Legislature.  I  say  it  was  the  deliberate  intention 
of  the  Legislature  when  it  passed  that  Act,  to  put  a  stop 
to  these  unwarrantable  acts,  and  to  debar  men  from  continuing  to 
crucify  fellows  in  this  unjustifiable  manner.  It  was  felt  that  such 
acts  were  abhorrent  to  justice  and  totally  opposed  to  any  view  of 
the  policy  of  peace.  On  the  second  libel,  at  all  events,  this 
is  clear;  and  so  far  from  the  judge  being  entitled  to  direct 
a  verdict  for  the  defendants  on  it,  it  would  have  been  his  duty,  in 
my  opinion,  if  the  jury  had  found  it  to  mean  what  I  am  supposing 
they  would  have  found  it  to  mean,  to  have  directed  them  to  find 
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a  verdict  for  the  plaintifif.  Then  as  to  the  demurrers.  As  to  Lsnair 
them  I  moat  first  say  that  they  are  both  bad^  as  being  against  the  ^  .^L.^ 
spirit,  if  not  the  letter,  of  the  Judicature  Acts.     Demurrers  are  and  othbbs. 

now  an  idle  waste  of  time,  and  if  warranted  in  any  shape,  it  is        

only  when  they  are  in  the  largest  and  most  general  form,  and  ^^* 
demur  to  the  whole  of  the  opponent's  case.  But  if  these  £,-^  ^>i  cq^. 
demurrers  are  to  be  considered,  we  must  take  the  facts  as  the  victed  felon.*' 
jury  might  have  found  them — i.e.,  we  must  take  the  libels  to 
mean  now  a  felon.  But  even  if  they  should  be  taken  to  mean 
merely  that  plaintiff  had  been  a  felon,  still  the  defence  is  bad, 
since  it  does  not  allege  guilt  in  fact.  But  if  the  libels  mean  '^  at 
present  a  felon,''  the  defence  must  be  bad,  because  it  does  not 
allege  that  the  past  felony  was  not  since  purged.  To  be  a  good 
defence  it  should  have  gone  on  to  add,  "  and  plaintiff  is  now 
undergoing  the  punishment  for  the  same,"  or  to  say  that  the 
plaintiff  had  not  undergone  the  punishment  awarded.  Therefore, 
even  technically  on  the  demurrers,  we  must  find  for  the  plaintiff. 
I  agree  most  fully  with  Gleasby,  B.,  that  public  policy  is  all 
against  people  who  make  such  unjustifiabler  statements  as  these ; 
bat,  in  doing  so,  I  wish  to  gaard  myself  against  being  supposed 
to  say  there  is  anything  which  should  prevent  inquiry  into  a  man's 
mst  conduct  and  character  on  a  proper  and  justifiable  occasion. 
There  are  many  such,  and  in  those  cases,  both  in  motive  and 
reason^  the  inquiry  is  justifiable.  But  people  who  will  rake  up 
all  that  is  against  a  man  in  his  past  history,  for  their  private 
purposes^  and  to  gratify  personal  or  professional  spite,  have 
nothing  whatever  to  be  said  on  their  behalf. 

Cotton,  L.J. — I  am  of  the  same  opinion.  The  first  question 
is,  as  to  whether  there  should  be  a  new  trial.  Now  it  is 
clear  what  occurred  at  the  trial.  Lord  Blackburn,  when  the 
case  was  called  on,  informed  plaintiff's  counsel  that  he  knew  all 
the  facts,  and  that  if  a  jury  were  to  be  swoin  he  should  still 
direct  a  verdict  for  the  defendants;  and  that  being  so,  and 
there  being,  moreover,  no  jury  to  be  got  that  evening,  plaintiff's 
counsel  determined  on  not  incurring  the  delay  and  expense  of 
waiting  for  a  jury  and  having  them  sworn.  But  it  is  not  the 
case  that  the  learned  judge  was  both  judge  and  jury  in  deciding 
the  matter;  he  never  tried  it  at  all.  Therefore  the  question 
arises,  if  there  had  been  a  trial  before  a  jury,  would  the  learned 
judge  have  been  right  in  so  directing  the  jury  ?  Clearly  in  my 
opinion  he  would  not.  "  Libel  or  no  libel "  is  a  question  for  the 
joiy,  except  in  the  case  where  it  is  impossible  that  the  words 
used  shonld  amount  to  a  libel.  If  that  could  be  said  of  the  first 
libel  here,  certainly  it  could  not  be  said  of  the  second ;  therefore 
clearly  on  that  ground  there  ought  to  be  a  new  trial.  For 
myself,  I  shonld  be  inclined  to  say  that  the  first  libel  meant  that 
the  plaintiff  had  been,  at  some  time  previous,  convicted  of 
felony;  and  therefore,  on  that  point,  I  should  be  inclined  to 
differ  from  the  court  below ;  but  I  am  clear  that  the  second  libel 
mght  mean — if  indeed  it  can  be  read  otherwise  than  meaning — 
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that  the  plaintiff  was  then^  at  the  time  the  libel  was  published,  a 
liATDffKR     f^^on.     That  being  so,  the  question  arises,  what  is  the  effect  of 
▲KD  0THKB8.   ^  ponishmont  undergone,  or  a  pardon  granted  ?    We  must  refer 

to  the  Act  of  9  Geo.  4,  o.  32,  s.  3,  which  has  been  cited.     It 

^^at.       begiiis  by  reciting  that  "it  is  expedient  to  prevent  all  doubts 
Libel -^''  Con-  respecting  the  civil  rights  of  persons  convicted  of  felonies,'^  &c., 
vicudfeUmT  from  which  recital  it  is  clear  that  the  section  was  not  passed 
solely  to  affect  the  law  of  evidence  in  certain  cases,  but  to  affect 
also  the  "  civil  rights  *'  of  persons  in  the  position  of  the  plaintiff 
here.     Therefore,  notwithstanding  its  primary  object  being  alien 
to  the  plaintiff's  case,  the  Act  does  entitle  the  plaintiff,  in  my 
opinion,  to  say,  "  Having  suffered  my  punishment  I  am  in  all 
respects  as  though  pardoned " ;   i.e.   (on  the  authority  of  the 
passage  in  Hawkins  and  the  other  authorities  cited),  '^  I  am  an 
entirely  new  man,  and  you  cannot  justify  a  libel  that  calls  me 
a  felon.''     The  arguments  to  be  derived  from  considerations  of 
public  policy  strengthen  this  view.     A  man  should  not   make 
these  statements  unless  he  is  under  the  obligation  of  some  duty 
public  or  private  to  do  -so,  and  in  such  C€ise  he  is  fully  protected 
as  the  law  at  present  stands.     In  other  cases  he  deserves  no 
protection.     As  to  the  demurrers,  I  entirely  concur  with  what 
Brett,  L.J.,  has  said  as  to   the  present  procedure  with  regard 
to  demurrers.     There  should  be  no  demurrer  except  to  the  whole 
pleadings,  and  to  the  entire  action ;  otherwise  a  demurrer  does 
no  good,  but  only  embarrasses.     They  ought  only   to  be  used 
where  the  entire  question  can  be  so  decided. 

Rule  for  new  trial  made  absolute.     Judgment  for  plaintiff  on 
demurrer.     Appeal  dismissed  with  costs. 

Solicitors  for  the  plaintiff,  Ooode,  Kingdon,  and  Ootton,  agents 
for  John  Daw  and  8on,  Exeter. 

Solicitors  for  the  defendants,  Surr,  Oribble,  and  Bunton,  agents 
for  /.  W.  Wilsouj  Plymouth. 
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NORTH   WALES    CIRCUIT. 

Carnarvon  Spring  Assizes. 

(Before  Mr.  Jastice  Mellor.) 

Reo.  v.  Peter  Williams,  (a) 

NiglU  poaching — Offensive  weapons — Intention — 9  Geo.  4,  c.  69 

S.9. 

Three  men  in  company  were  seen  hunting  game  in  the  night  time 

with  dogs. 
It  was  not  proved  that  two  of  the  m^n  were  in  any  way  armed. 

The  third  {the  jyrisoner),  who  was  lame,  only  carried  the  stick 

with  which  he  usually  walked. 
The  jury  should  not  find  the  prisoner  guilty  unless  satisfied  that 

this  walking  stick  was  an  offensive  weapon  and  that  the  prisonpr 

had  carried  it  with  the  intention  of  using  it  as  an  offensive 

weapon  should  occasion  arise. 

''PHB  indictment  charged  that  Peter  Williams,  together  with 
-*-  divers  other  persons  to  the  number  of  three  and  more  together 
on  the  22nd  day  of  October,  1877,  about  the  hour  of  eleven  in 
the  night  of  the  same  day,  being  then  by  night  as  aforesaid 
armed  with  bludgeons,  sticks  and  other  offensive  weapons,  did 
then  together,  by  night  as  aforesaid,  and  armed  as  aforesaid, 
unlawfiilly  enter  certain  land  in  the  occupation  of  John  Jones, 
situate  in  the  township  of  L.,  in  the  county  of  Carnarvon,  for  the 
purpose  therein  of  taking  and  destroyiug  game  and  rabbits, 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  Lady  the  Queen,  her  Crown  and 
dignity. 

2nd  count. — ^That  the  said  Peter  Williams,  with  divers  other 
persons  to  the  number  of  three  and  more  together,  on  the 
day  and  year  aforesaid,  about  the  hour  of  eleven  in  the  night  of 
the  same  day,  being  then  by  night  as  aforesaid  respectively 
armed  with  bludgeons,  sticks,  and  other  offensive  weapons,  were 
then  together  by  night  as  aforesaid,  and  armed  as  aforesaid, 
anlawfnlly  in  certain  land  in  the  occupation  of  the  said  John 
Jones,  situate  in  the  township  afoi*esaid,  in  the  county  aforesaid, 

(a)  Reported  by  G.  Hiogins,  Eaq.,  Barrister-ftt-Law. 
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Hu.       for  the  purpose  therein  of  taking  and  destroying  game  and  rabbits, 
WiLUAin.     *g*i^st  the  form  of  the  statute  in  such  case  made  and  provided, 

and  against  the  peace  of  our  Lady  the  Queen,  her  Crown  and 

187a        digni^. 
N' hiTDoach'        There  wore  also  counts  for  resisting  his  lawful  apprehension, 
—Offd^v€    ^^^  fo^  ^  common  assault. 
weapon.  Evidence  was  given  at  the  trial  that  the  prisoner,  in  company 

with  two  other  men,  was  seen  to  come  from  a  field  in  the  occupa- 
tion  of  John  Jones  into  the  road,  where  the  gamekeeper  was 
watching.  After  crossing  the  road  the  three  men  with  the  same 
two  dogs  were  seen  apparently  in  search  of  game. 

Two  of  the  men  escaped,  but  the  prisoner  was  collared  by  the 
gamekeeper  and  a  struggle  ensued  in  the  wood.  It  was  given 
in  evidence  by  the  defeuce  that  the  prisoner  was  lame  and  was 
accustomed  to  walk  with  a  stick.  On  the  night  of  the  alleged 
poaching  affray,  the  prisoner  was  armed  only  with  the  stick  with 
which  he  usually  walked,  and  there  was  no  evidence  that  the  other 
men  were  armed  at  all.  The  gamekeeper  was  armed  with  a 
simikr  walking-stick. 

Ignatius  Williams  appeared  for  the  prosecution;  and  the 
prisoner  was  defended  by  Swetenhanrv. 

It  was  contended  for  the  defence  that  there  was  no  evidence 
that  would  justify  the  jury  in  coming  to  the  conclusion  that  the 
prisoner  was  armed  with  an  offensive  weapon,  or  that  he  took  it 
with  him  for  the  purpose  of  offence. 

Mellob,  J.  in  charging  the  jury  said :  It  is  provided  by  the  9th 
section  of  the  9  Greo.  4,  c.  69,  that  if  any  persons  to  the  number  of 
three  or  more  together  shall  by  night  unlawfully  enter  or  be 
in  any  land,  whether  open  or  enclosed,  for  the  purpose  of  taking 
or  destroying  game  or  rabbits,  any  such  persons  being  armed 
with  any  gun,  cross-bow,  fire-arms,  bludgeon,  or  any  other  offen- 
sive weapon,  each  and  every  of  such  persons  shall  be  guilty  of  a 
misdemeanour.  In  order  to  bring  the  prisoner  within  this 
statute  you  must  be  satisfied,  first,  that  three  or  more  men  entered 
upon  land  for  the  purpose  of  taking  game.  Now  of  course,  if  the 
keeper  is  to  be  relied  upon,  there  can  be  no  doubt  about  that  in 
this  case.  He  saw  three  persons  and  two  dogs  and  saw  them 
beating  the  field  just  as  people  do  who  go  out  for  the  purpose  of 
catchiug  hares  or  anything  else  they  can  get.  The  only  point 
made  by  Mr.  Swetenham  for  the  defence  was  this  —  the 
prisoner  was  not  armed  with  any  bludgeon  or  offensive  weapon, 
but  with  a  stick,  which  he  ordinarily  used  in  walking  and  there- 
fore we  cannot  assume  he  took  that  stick  out  on  that  particular 
night  for  the  purpose  of  hunting  game  in  these  fields.  You 
see  that  everything  depends  upon  the  wording  of  the  Act 
of  Parliament.  Suppose  the  men  had  nothing  but  nets  with  them, 
that  would  not  be  within  the  statute.  There  is  the  stick  before 
you,  judge  for  yourselves,  for  there  is  no  doubt  that  it  is  the  stick 
of  the  prisoner.  With  regard  to  the  statute,  it  seems  to  have 
been   the   opinion— a  rather   varying   opinion — of  the  Judges, 
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Ihat  it  may  be  a  qaestion  for  the  jurj  whether  or  not  they  think        Rk. 
the  stick  is  of  a  character  to  be  called  a  bludgeon,  or  an  offensive     --  ^'r^ 

weapon  in  the   nature  of  a  bludgeon,  so  that  it  is  carried  for  the         

parpoee  of  assisting  in  the  poaching,    or,  if  occasion  arises,  of       1878. 

resisting  a  lawful  apprehension.  If  you  think  the  prisoner  was  using  «..  ;^7Z^^,„ 

this  stick  and  intended  it,  not  for  the  mere  purpose  of  assisting   ^offensive 

him  in  walking,  but  took  it  for  the  purpose  of  assisting  in  the      weapon. 

infraction  of  the  game  laws,  then  he  will  have  to  be  found  guilty. 

On  the  other  hand,  if  you  think  he  only  used  it  as  a  walking 

stick  and  had  no  intention  to  use  it  for  offensive  purposes,  you 

ought  to  acquit  him.     Referring  to  the  count  for  commou  assault, 

\m  Lordship  said — If  you  think  the  man  used  more  violence  than 

was  necessary  to  free  himself  from  being  laid  hold  of  by  the 

collar,  you  mast  find  him  guilty ;  but  if  only  force  enough  to 

Erevent  himself  from  being  collared    and   taken  by  the  game- 
:eeper,  he  must  be  acquitted. 

The  jury  found  the  prisoner  not  guilty. 


HIGH    COURT    OF    JUSTICE. 

COMMON    PLEAS    DIVISION. 

Jm.  29  and  SO,  1878. 

(Before  Colebidge,  C.J.,  and  Lopes,  J.) 

UsiLL  V.  Hales  ;  Same  v^  Bbeablby  ;  Same  v.  Clarke,  (a) 

Libel — Privilege — Report  of  judicial  proceedings — Ejc  parte  appli- 
cation dismissed — Want  of  jurisdiction. 

An  ex  parte  applicatio7i  was  made  to  a  police  magistrate  in  open 
court,  by  certain  persons  who  had  been  employed  by  the  plaintiff 
upon  a  railway,  for  a  summons  against  the  plaintiff  under  the 
Masters  and  Servants  Ad,  1867  (30  ^  81  Vict.  c.  141),  on  the 
allegation  th/U  he  had  not  paid  them  their  wages ^  though .  he  had 
received  funds  to  enable  him  to  do  so.  The  magistrate  refused  to 
grant  their  appli^cation,  on  the  ground  that  the  facts  a^  stated  by 
them  did  not  bring  the  case  within  the  jurisdiction  to  do  so  and 
afforded  no  ground  for  criminal  proceedings. 

(a)  Reported  by  J.  A.  Foote,  Esq.,  Barrister-alrlaw 
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UiiLL        The  defendants f  who  were  newspaper  proprietors,  published  a  fair 
Balks  report  of  the  proceedings  before  the  magistrate,  which  contained 

AND  oTHiBRB        matter  defamatory  to  the  plaintiff, 

Held,   that  the  defend-amis  were  protected  by  the  privilege  which 

^^^-  attaches  to  all  fair  and  impartial  reports  of  judicial  proceedings , 

Libel—  Crimi-      omd  that  such  privilege  was  not  taken  away  either  by  the  fact  that 
nal  prosecution      the  magistrate  decided  that  he  had  no  jurisdiction,  or  thai  the 
"Pnmiege.       application  was  made  ex  parte. 

ACTION  for  Kbel,  brought  againt  the  proprietors  of  a  news- 
paper  (the  Daily  News)   for  the  pablication  of   certain 
matter  defamatory  to  the  plaintiff. 

Two  other  actions^  brought  by  the  same  plaintiff  against  the 
proprietors  of  the  Standard  and  Morning  Advertiser  were  by 
agreement  argued  at  the  same  time. 

The  defamatory  matter  complained  of  was  contained  in  a  report 
of  an  application  to  a  London  police  magistrate^  which  had 
appeared  in  the  three  publications.  The  application  was  for  a 
summons  under  the  Masters  and  Servants  Act^  1867  (30  &  31 
Vict.  c.  141),  to  compel  the  plaintiff  to  pay  certain  wages  alleged 
to  be  due  to  the  applicants,  who  had  been  employed  by  him  upon 
an  Irish  railway.  The  applicants  stated  that  the  plaintiff,  their 
employer,  had  himself  received  payment  from  the  contractor,  and 
complained  of  his  conduct  in  withholding  from  them  what  they 
had  earned.  The  magistrate,  after  hearing  the  facts,  refused  to 
grant  their  application  on  the  ground  that  the  facts  afforded  no 
ground  for  criminal  proceedings. 

The  action  was  tried  before  Lord  Coleridge,  C.J.,  at  West- 
minster, and  the  jury  found  that  the  report  was  a  fair  and 
impartial  one  of  what  took  place.  The  judge  ruled  that  the 
report,  if  fair,  was  privileged,  and  the  plaintiff  obtained  a  rule 
nisi  for  a  new  trial  on  the  ground  of  misdirection. 

The  Solidtor-Oeneral  (Sir  H.  Giffard),  for  all  the  defendants 
(with  him  Bremner,  for  Hales,  Yelverton  for  Brearley,  and  Arthur 
Child  for  Clarke),  showed  cause. — ^The  report  in  question  was 
found  to  be  fair,  and  was  therefore  privileged.  The  fact  that  the 
application  was  ex  parte  is  immaterial;  there  is  no  distinction 
between  an  ex  parte  application  to  a  magistrate  and  one  to  the 
highest  court  in  the  kingdom.  Nor  is  a  report  of  an  application 
the  less  privileged  because  that  application  was  refused,  since  any 
application  to  a  judge  sitting  in  public  may  be  reported.  If  the 
magistrate  chooses  he  may  hear  it  in  private,  and  the  case  no 
doubt  would  be  different  if  that  had  been  done.  The  only  two 
grounds  upon  which  it  has  been  sought  of  late  years  to  attack  the 
privilege  of  publication  are  either  that  the  publication  has  passed 
beyond  mere  report  into  comment,  or  that  judicial  proceedings 
have  been  reported  before  their  termination.  The  last  limitation 
is  not  established,  but  there  is  some  authority  in  support  of  it 
when  actual  injury  has  been  sustained.  Here  the  proceedings 
had  terminated   in  the  magistrate's  dismissing   the  application. 
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and  the  reporter  added  no  comment  at  all.     All  that  he  did^  in       Usell 
the  words  of  Lord  Campbell^  was  to   ''widen  the  area   of  the       „^' 
ooart/'    He   cited :    {Gunrie  v.    Walters,   1   B.   &   P.,  525 ;  -B.   ^d  otrebs 
V.    Wright,  8   T.   R.   297;   Lewis  v.  Leiry,  E.  B.  &   E.  537 ;         — 
Dutuian  v.    Thwaites,  3   B.   &   0.  556;   Wason  v.    Walters,  17        |f^- 
L.  T.  Rep.  N.  S.  356 ;  L.  Rep.  4  Q.  B.  73.)  ju^e/-  cVtW- 

Serjt.  Ballantine  in  support  of  the  rale. — No  case  has  been  nal  proteeutitm 
cited  where  privilege  has  been  extended  to  the  report  of  an  a.i;  "-^»wfey«. 
parte  application  which  was  dismissed^  and  where  one  side  only 
was  heard.  Such  a  publication  is  injarions  to  the  individual^  and 
in  no  way  beneficial  to  the  public.  I^urther^  the  application  here 
was  one  which  the  judge  had  not  jurisdiction  to  act  upon^  and  he 
dismissed  it  upon  that  ground.  CounsePs  statement  is  in  itself 
privileged,  but  a  report  which  gave  the  statement  of  counsel 
without  the  evidence  would  not  be ;  and  a  fortiori  privilege  cannot 
be  claimed  for  the  report  of  a  statement  made  ex  parte  by  an 
unprofessional  and  unlicensed  person.  Ourrie  v.  Walters  {ubi 
sup.)  is  distinguishable. 

Shortt  on  the  same  side. — First,  this  was  not  a  judicial 
proceeding  at  all,  because  there  was  no  jurisdiction  to  entertain 
it.  That  cannot  be  called  a  hearing,  where  no  evidence  was 
gone  into.  No  case  has  yet  extended  the  privilege  further  than 
Lewis  V.  Levy  (E.  B.  &  E.  537),  and  there  the  charge  had  been 
investigated  under  oath  before  it  was  dismissed.  [Lord  Gole- 
KiDGK,  C.J.,  referred  to  Buckley  v.  Wood,  4  Co.  14;  Lake  v. 
King,  1  Sannd.  131.]  Secondly,  this  was  a  report  of  an  ex  parte 
appUcation.  Reports  of  applications  for  criminal  informations 
have  been  held  privileged,  but  there  are  three  points  of  difference 
between  such  cases  and  the  present.  Applications  for  criminal 
informations  are  rightly  made  to  the  proper  court,  which  this  was 
not;  they  are  made  upon  affidavit,  whereas  the  statements 
reported  here  were  not  supported  by  oath ;  and  they  can  only  be 
made  by  counsel,  who  may  be  supposed  to  act  under  a  sense  of 
responsibility.  No  case  has  been  produced  where  the  privilege 
has  been  held  to  cover  a  report  of  an  ex  parte  application  not 
Dpon  oath  to  a  court  that  had  no  jurisdiction  in  the  matter.  He 
cited  also  B.  v.  Wright  (8  T.  Rep.  297) ;  Mason  v.  Pritchard  (2 
Camp.  436) ;  Davison  v.  Duncan  (7  E.  &.  B.  232). 

Lord  CoLSRiDQB,  G.J. — I  am  of  opinion  that  this  rule  should 
be  discharged.  This  was  an  action  against  a  newspaper  for  a 
tH/nd  fide  and  fair  report  of  a  proceeding  before  a  magistrate. 
Three  persons,  who  had  been  employed  by  a  civil  engineer  upon 
an  Irish  railway,  and  who  had  heard  that  this  civil  engineer  had 
been  paid  whilst  they  themselves,  as  they  said,  had  not  been  paid 
bj  their  superior  officer,  the  plaintiff  in  the  action,  went  before  a 
police  magistrate  in  London ;  and  I  must  take  it  for  the  purpose 
of  my  judgment  that  they  applied  to  him  for  a  summons  under 
the  Masters  and  Servants  Act.  That  means  that,  if  there  had 
been  materials  at  the  hearing  upon  which  the  magistrate  thought 
that  the  case  had  been  made  out,  he  would  have  had  jurisdiction 
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TJgiLL       to  issne  that  summons.     Supposing  that  the  complainants  had, 

jj  ^^  in  his  opinion,  substantiated  their  complaint,  in  that  event  he 

AND  oTHBRg.    ^ould  have  had  jurisdiction  to  issue  an  order  under  the  Masters 

and  Workmen  Act  (30  &  31  Vict.  c.  141).     In  the  result,  how- 

^^^^'  ever,  he  thought  that  the  facts  stated  by  the  complainant  showed 
LiM—  CWrm-  ^^^^  there  was  no  ground  either  for  summonses  against  the 
nai  prosecution  Complainant,  or  for  an  answer  under  the  Masters  and  Workmen 
'^Privikffe,  ^ct ;  and  it  turned  out,  therefore,  in  the  result  that,  in  a  certain 
sense,  the  application  had  been  made  to  him  with  regard  to 
matters  in  which  he  had  no  jurisdiction.  But  it  has  long  been 
held,  and  most  properly  held,  that  it  is  not  the  result  but  the 
nabure  of  the  application  made  to  a  magistrate  which  founds  his 
jurisdiction,  and  that  whenever  there  is  an  application  made  to 
a  magistrate  as  to  a  matter  over  which  he  has  jurisdiction,  he  has 
then  jurisdiction  for  the  purpose  of  ascertaining  whether  the 
facts  make  out  the  case  for  the  exercise  of  that  jurisdiction. 
The  distinction  between  the  cases  where  there  is  an  inherent 
want  of  jurisdiction  on  account  of  the  nature  of  the  complaint, 
and  where  there  is  what  may  be  called  want  of  jurisdiction 
because  the  facts  do  not  make  out  the  charge,  is  very  well 
explained  in  the  case  of  Beg,  v.  Bolton  (1  Q.  B.  66),  which  is 
founded  on  the  decision  of  B7'ittain  v.  Kennaird  (1  B.  &  B.  432), 
and  the  judgment  of  Richardson,  J.,  in  that  case.  Therefore^ 
in  this  matter  I  must  take  it  that  the  magistrate  had  jurisdiction 
to  enter  upon  the  inquiry.  What  therefore  was  done  during  this 
inquiry,  upon  which  the  magistrate  had  jurisdiction  to  enter,  can 
only  be  described  as  a  judicial  proceeding.  It  was  a  proceeding 
before  a  judge  who,  so  far  as  the  jurisdiction  went,  had  jurisdic- 
tion to  conduct  it.  That  seems  clear  both  upon  principle  and 
upon  authority.  If  so,  this  is  prma  fade  a  privileged  publi- 
cation, because  it  is  found  to  be  a  fair  and  bona  fde  report 
of  a  judicial  proceeding,  and  it  is  too  late  now  to  dispute 
whether  the  rule  of  privilege  does  or  does  not  extend  to  the 
publication  of  such  proceedings.  It  has  been  laid  down 
again  and  again  in  broad  terms  that  the  publication  of  pro- 
ceedings in  a  court  of  justice  are  privileged  if  the  report  of  such 
proceedings  be  fair  and  honest ;  and  the  report  in  this  case  has 
been  found  to  be  so.  An  attempt  has  been  made,  however,  to 
distinguish  this  case,  and  to  take  it  out  of  the  general  proposition 
by  bringing  it  within  an  undoubted  qualification  that  has  been 
granted  upon  the  general  rule.  It  is  contended  that  this  is  what 
may  be  called  a  report  of  an  ex  parte  or  preliminary  proceeding. 
Now  there  is  no  doubt  that,  in  the  cases  which  have  beeil  re- 
ferred to  by  the  plaintiflPs  counsel,  the  term  ex  parte  proceeding 
has  been  over  and  over  again  used  by  judges  of  great  eminence  : 
sometimes  affirmatively,  in  saying  that  an  ex  parte  proceeding  is 
not  privileged ;  and  sometimes  negatively,  for  example  in  saying 
"  this  being  a  proceeding  not  ex  parte  is  privileged/'  I  do  not 
doubt,  for  my  own  part,  that  if  this  argument  had  been  addressed 
to  the  court  some  sixty  or  seventy  years  ago,  it  might  have  met 
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wiHi  a  different  resnlt  from  that  which  it  is  abont  to  meet  with       Unu. 
to-day.    That  the  cases  cited  in  support  of  it  have  made  a  certain  *'* 

impression  upon  onr  minds  it  is  useless  to  deny.     It  seems  to  me      (y!^Sm!^ 
in  vain  to. say  that,  in  the  judgments  of  the  great  judges  referred        — 
to,  we  do  not  find  a  rule  laid  down  that  an  ex  pa/rte  or  prelimi-        ^®^®- 
nary  proceeding  is  not  privileged ;  and  upon  this  ground,  good      £ibd^ 
or  bad,  that  it  is  very  hard  on  an  individual  to  have  a  matter  Cnmnai  pr^- 
which  was  stated  against  him  behind  his  back,  with  no  means  of    f^^*^?l^ 
answering  it,  reported  in  the  public  papers,  while  his  answer  is     "^*'**V** 
not  similarly  reported.      There  are  strong  observations  in  the 
case  of  Duncan  v.  Thwaites  {ubi  sup.),  which  no  doubt  go  far 
towards  establishing  that  proposition.     There  is  also  a  dictum  of 
one  of  the  greatest  legal  authorities  reported.     Lord  Eldon  in 
that  case  said  that  every  lawyer  would  be  startled    by  the 
proposition    that   a    report    of   an    ex    fonie    application    was 

Civileged;  and  undoubtedly  there  have  been  few  greater 
wyers  than  Lord  Mdon.  But  we  are  not  now  living,  so  to 
speak,  within  the  shadows  of  these  cases ;  and  it  is  idle  to  deny 
that  in  cases  decided  since  that  time  learned  judges  have  come 
to  condnsions  which  it  is  not  for  me  to  say  are  inconsistent,  but 
which  at  least  appear  to  my  mind  irreconcileable  with  these 
earUer  decisions.  I  find  some  excellent  good  sense  in  the  judg- 
ment in  the  Court  of  Queen's  Bench  in  the  case  of  Wason  v. 
WaUer8f  and  there  is  a  passage  in  it  which  I  should  desire  to 
adopt.  It  is  said  that,  whatever  disadvantage  might  attach  to 
a  system  of  un¥rritten  law,  it  has  at  least  this  advantage,  that  its 
elasticity  enables  those  who  administer  it  to  adapt  it  to  the 
▼ariouB  conditions  of  society  and  to  the  habits  of  the  age  in 
which  we  live,  so  as  to  avoid  the  inconsistencies  which  might 
odierwise  arise.  In  this  way  onl^  the  law  of  libel  has  gradusJly 
developed  itself  into  anything  hke  a  settled  form,  and  I  entirely 
ooncnr  in  the  opinion  there  expressed.  It  is  well  known  that,  in 
important  cases,  ex  parte  proceedings  are  published  day  by  day, 
especially  in  some  particular  cases  of  inquiry  which  woidd  be 
excluded  from  privilege  according  to  the  rule  proposed.  It  is 
well  known  that  in  the  course  of  inquiries  before  coroners  cases 
are  reported  from  day  to  day  in  the  newspapers,  and  it  is  unheard 
of  that  an  action  should  be  brought  by  persons  affected  by  such 
reports,  if  they  are  bona  fide.  That  seems  to  introduce  this 
element  into  the  determination  of  these  cases,  that  there  is  a 
certain  elasticity  in  the  rules  which  are  to  be  applied  to  the 
question  of  priinlege— development  is  perhaps  the  more  correct 
word  to  employ — and  courts  have  from  time  to  time  applied,  as 
beet  they  might,  that  which  they  think  to  be  the  good  sense  of 
the  rules  which  exist  to  cases  which  have  not  been  positively 
decided  to  have  come  ynthin  them.  If  there  had  been  a  case 
directly  in  point  with  the  present — a  case  in  which  the  pro- 
ceedings had  begun  and  terminated  with  an  ex  parte  application, 
and  where  the  jury  had  found  that  the  report  of  the  proceedings 
was  h(ma  fide,  honest,  and  fair — ^if  there  had  been  a  case  similar 
TOL.  xnr.  F 
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nnu.       to  this  in  which  the  report  had  been  held  not  to  be  pririleged^ 

ff^^^         I  do  not  hesitate  to  say,  for  my  own  part^  that  I  woold  gladly 

tmnmu      havo  actod  upon  such  a  case;    for  I  do  not  disg^nise  that  my 

own  judgment  is  not  at  all  satisfied  with  the  alleged  enormoos 

^^-       advantage  to  the  public  from  these  small  cases  being  published 
LUfd^      f''<^™  ^7  ^  clay^  although  they  inflict  pain  upon  individuals ;  nor 
Criminal  pro*  do  I  SCO  the  extreme  good  resulting  wnich  is  supposed  to  justify 
*Si^^^     them.     But  it  is,  of  course,  the  duty  of  the  judge,  nevertheless, 
*^  to  declare  the  law  not  in   accordmce  with  what  he  thinks  it 

ought  to  be,  but  as  it  is ;  and  if  he  finds  a  rule  established  and 
laid  down,  it  is  far  better  that  he  should  accept  and  apply  it 
judicially  and  honestly,  even  if  he  is  not  satined  to  his  own 
mind  with  the  application  of  that  rule.  Therefore  I  come  to  the 
consideration  of  this  case,  feeling  that  the  general  tendency  of 
the  law  has  been  of  late  years  to  hold  such  publications  as  this  as 
privileged.  I  do  find  one  case  which  to  the  best  of  my  judg- 
ment appears  to  cover  the  present  one ;  and  that  is  the  case  to 
which  much  reference  has  been  made — the  case  of  Lewis  v.  Levy 
{ubi  8wp.).  I  do  not  propose  to  take  up  time  by  reading  the 
*  whole  of  this  judgment,  or  anything  like  it;    but  I  find  that 

what  was  held  to  be  entitled  to  privilege  there  was  this — the 
publication  of  a  fair  and  correct  report  of  proceedings  taking 
place  in  a  public  court  of  justice ;  and  it  was  accepted  as  a  part 
of  the  rule  that  the  privilege  extended  to  proceedings  taking 
place  pubUcly  before  a  magistrate,  on  the  preliminary  investi- 
gation  of  a  criminal  charge,  terminating  in  the  discharge  of  the 
person  charged.  I  am  perfectly  aware  that  there  may  be  a 
distinction — a  subtle  distinction,  a  distinction  which  I  will  not 
say  is  a  mere  shadowy  distinction,  but  a  subtle  distinction— 
between  the  case  before  us  and  the  case  of  Lewis  v.  L&oy,  But 
I  cannot  disguise  from  myself  that  the  argument  by  which  the 
Court  of  Queen's  Bench  was  led  in  that  case,  the  raJtio  decidendi 
upon  which  the  court  acted,  covered  the  present  case.  This  is  a 
case,  as  I  have  already  explained,  in  which  there  was  a  judicial 
proceeding  terminating  not  in  the  discharge  of  the  party 
charged,  but  in  the  refusal  of  the  magistrate  to  grant  a  summons 
against  the  person  charged,  on  the  ground  that  such  a  pro- 
ceeding was  not  warranted  by  the  facts  disclosed.  I  think, 
therefore,  resting  mv  judgment  upon  this  case,  and  upon  Ourrie 
v.  Walter  {uhi  swp,),  the  principles  of  which  it  adopts,  that  these 
rules  must  be  discharged. 

LoFBS,  J. — ^In  this  case  three  men,  who  believed  themselves 
aggrieved  by  the  conduct  of  the  plaintiff  in  respect  of  the  pay- 
ment of  their  wages,  applied  to  a  magistrate  in  open  court  for  a 
summons  under  the  Masters  and  Servants  Act,  and  the  magis- 
trate refused  the  application,  considering  it  a  matter  for  a  civil 
and  not  a  criminal  court.  ThQ  defendants  afterward  published  a 
report  which  the  jury  have  found  was  a  fair  report  of  what 
occurred.  On  principles  of  public  convenience  the  ordinary  rule 
is  that  no  action  can  be  maintained  in  respect  of  a  fair  and 
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,  * 

impaiiial  report  of  a  jadioial  proceedings   though  the    report       Usill 
contain  matter  of  a  defamatory  kind  and  injurious  to  individuals.  ^' 

It  was  argued  that  the  matter  in  respect  of  which  the  application      othbrb. 

was  made  was  not  within  the  jurisdiction  of  the  magistrate.     But        

Ae  cases  are  clear  to  show  that  want  of  jurisdiction  will  not  take       ^^ 
away  the  privilege  if  it  is  maintainable  on  other  grounds.     Nor      ubd— 
do  I  think  the  privilege  is  confined  to  the  Superior  Courts.     It  Criminal  pro- 
is  not  the  tribunal^  but  the  nature  of  the  alleged  judicial  pro-     ^p^^^ 
ceedings^  which  must  be  looked  at.     The  point  mainly  relied  on       '^^^'^^ 
by  the  defendants  was^  that  the  application  to  the  magistrate  was 
ex  p€irte,  and  as  such  could  not  be  privileged.     Had  the  matter 
before  the  magistrate  been  in  the  nature  of  a  preliminary  inq  uiry^ 
and  if  the  ultimate  judicial  determination   was  to  remam  in 
abeyance  until  a  further  investigation^  I  should  have  thought 
there  was  authority  at  any  rate  for  the   defendants'  contention^ 
though  how  far  these  authorities  might  be  followed  in  the  present 
day  I  think  doubtftd;    but  the  matter  of  the  application   was 
finally  disposed   of  by  the  magistrate^  and  I  can  find  no  case 
where  a  fair  report  of  a  judicicd  proceeding  finally  dealing  with 
the  matter  in  open  court  has  been  held  libellous.     There  are 
authorities  which^  until  they  are  carefully  examined^  would  seem 
to  support  the  contention  that  an  ex  pa/rte  proceeding  in  court  ia 
not  privileged ;  but^  so  far  as  I  can  ae^pertain,  these  are  the  cases 
where  the  proceeding  was  preliminary^  and  where  there  was  no 
final  determination   at  the  time  of  the  alleged  libellous  report. 
On  the  other  hand  Ourrie  v.  Walters  and  Lewis  v.  Levy  {uhi  stip.) 
are  strong  anthorities  in  favour  of  the  report  in  this  case  being 
protected.     I  am  of  opinion^  therefore,  that  these  rules  must  be 
/  discharged.  Rules  disclicurged. 

Solicitors  for  the  plaintiff,  Oarr,  Fulton^  and  Oarr, 
Solicitors  for  the  defendant  Hales,  Ashurst,  Morris,  and  Oo. 
Solicitor  for  the  defendant  Brearley,  James  Ooren. 
SoHcitors  for  the  defendant  Clarke,  H,  J.  and  IT.  Child. 
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COURT    OF    APPEAL. 

Jan.  29,  80,  81,  amd  Feb.  12. 
(Before  Bramwell,  Brett,  and  Cotton,  L.JJ.) 

Bbg.  v.  Charles  Bradlauoh  and  Annie  BESANT.(a) 

Obscene  Ubel^^Indiclment — Omission  to  set  out  the  words  of  the 

Ubel^Arrest  of  judgment. 

An  indictment  for  publishing  an  obscene  booh,  which  does  not  set 
end  the  passage  or  passages  of  such  booh  alleged  to  constitute  the 
offence,  hut  only  r^ers  to  the  booh  by  its  title,  is  bad,  wnd  the 
defect  is  not  cured  by  verdict. 

THE  defendants  had  been  tried  in  the  Conrt  of  Queen^s 
Bench  (into  which  court  the  indictment  had  been  removed 
by  cerUora/ri),  on  an  indictment  which  charged  them  with  "  un- 
lawfdlly  and  wickedly  demising,  contriving,  and  intending,  as 
much  as  in  them  lay,  to  vitiate  and  corrupt  the  morals  as  Well  of 
youth  as  of  divers  other  subjects  of  the  Queen,  and  to  incite  and 
encourage  the  said  subjects  to  indecent,  obscene,  unnatural,  and 
immoral  practices,  and  bring  them  to  a  state  of  wickedness, 
lewdness,  and  debauchery,  unlawfully,  &c.,  did  print,  publish, 
sell,  and  utter  a  certain  indecent,  lewd,  filthy,  and  obscene  libel, 
to  wit,  a  certain  indecent,  lewd,  filthy,  bawdy,  and  obscene  l)ook, 
called  '  Fruits  of  Philosophy,'  thereby  contaminating,  &c./'  The 
jury  found  that  the  book  was  calculated  to  deprave  public  morals, 
but  exonerated  the  defendants  firom  all  corrupt  motive  in 
publishing  it. 

Judgment  was  deferred  to  a  subsequent  day,  in  order  that  the 
defendants  might  move  the  Court  of  Queen's  Bench  to  quash  the 
indictment  or  to  arrest  judgment,  which  they  accordingly  did,  on 
the  ground  that,  in  an  mdictment  for  this  offence,  the  words  said 
to  constitute  the  libel  ought  to  have  been  set  out.  The  Court  of 
Queen's  Bench,  however  (consisting  of  Cockburn,  C.J.  "^ 
Mellor,  J.),  decided  against  the  defendants,  and  judgment  was 
entered,  and  sentence  passed.  The  case  below  is  reported  in 
L.  Rep.  2  Q.  B.  Div.  569. 

The  defendants  now  brought  error,  assigning  several  grounds, 
the  only  material  one,  in  view  of  the  judgment,  being  the  same  as 

(a)  Reported  by  P.  B.  Hiitohikb,  Esq.,  BarriBter-ftt-Law. 
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fJiat  on  which  they  moved  the  Court  of  Qaeen^s  Bench^  namely,        Rju. 
that  in  an  indictment  for  an  offence  consisting  of  words,  the  words         ^' 
themselves,  alleged  to  constitute  the  offence,  must  be  set  out.         Axol^San 

Jan.  29,   80,   81.— The  defendants,   Charles  Bradlaugh  and       

Annie  Besant,  in  person. — ^There  is  a  mass  of  authority  for       ^^^8. 

Baying  that,   where  the  alleged  offence  consists  of  words,  the  o&w^T&'W— 

words  ought  to  appear  in  the  indictment.    Many  of  them  are    Ivdietment. 

collected  in  Archbold's  Crim.  PL,  p.  57,  18th  edit.     Zenobio  v. 

Axiell  (6  T.  B.  162)  was  a  civil  case ;  but  the  rule  is  the  same  in 

criminal  cases  :  {Hunter^a  Oasej  2  Leach,  631.)    In  that  case,  too, 

there  had  been  verdict,  and  yet  judgment  was  aiTrested.    That 

was  a  case  of  forgery,  and  was  berore  the  statute  of  2  &  8  Will.  4, 

c.  123, by  which  such  necessity  was  removed  in  oases  of  thatoffence. 

Eez  V.  ilason  (2  T.  B.  581)  was  a  similar  case  of  false  pretences, 

and  was  not  overruled  by  Beg,  v.  Ooldsmith  (28  L.  T.  Kep.  881 ; 

L.  Bep.  2  C.  C.  B.  74).     The  same  was  held  in  a  case  of 

seditious  libel:  {Bex  v.  E(yme,   20   St.  Tr.  798.)     Archbold's 

Crim.  Pi.  805,  806,  18th  edit.,  states  what  it  is  necessary  to  set 

out.    In  Wright  v.  Clements  (3  B.  &  Aid.  503)  judgment  was 

arrested  on  this  ground.     {Bex  v.  SparUng  (1  Strange,  498)  and 

Bex  V.  Popplewell  (2  Strange,  685)  were  cases  of  swearing  and 

cursing,  and  there  it  was  held  that  the  oaths  used  must  be  set 

oat.     So  in  Beg.  v.  Howe  (1  Strange,  699),  where  the  indictment 

was  for  speab^g  scandalous  and    contemptuous  words    of   a 

magistrate  in  the  execution  of  his  office:  (Bussell  on  Crimes, 

6th  edit.  vol.  3,  p.  219,  citing  B.  v.  Sacheverell,  15  How  St.  Tr. 

466 ;  and  Tabart  v.  Tipper,  1  Camp.  352.)     In  SachevereU's  case 

the  opinion  of  the  judges,  ten  in  number,  which  is  in  favour 

of   the    defendants    here,  was    not    overruled    by  the    House 

of   Lords    before    whom    Sacheverell    was  impeached   by   the 

Commons;  the  House  did  not  feel  bound  by  it  only  because, 

whatever  might  be  the  rule  in  a  court  of  law,  by  the  law  and 

usage  of  Parliament  no  such  rule  was  recognised,  and  that  was 

not  a  prosecution  in  a  court  of  law  but  an  impeachment.     The 

opinion  of  the  judges  in  SacheverelVs  case  is  quoted  by  Lord 

Mlenborough  in  Cook  v.  Cox  (3  M.  &  Sel.  110)  and  recognised 

by  him  as  an  authority.   The  note  in  SaeheverelVs  case,  at  p.  467, 

saying  that  in  Layer^s  case  (16  How  St.  Tr.  at  p.  317  ''the 

judges  without  any  doubt  held  this  opinion  "  (of  tiie  judges  in 

SaclievereWs  case)  "  to  be  wrong ''  is  not  justified.     Byre,  J.,  it 

is  true,  is  surprised  at  it,  having  thought  it  was  enough  if  a 

libel  appear  by  its  sense  or  in  substance.    Even  if  that  were 

oogh  it  has  not  been  done  here.  In  Bex  v.  Crull  (17  How  St. 
;  2  Sb-ange,  789),  also  a  case  of  obscene  libel,  all  the  words 
were  set  out.  Also  in  Starkie  on  Libel,  4th  edit.,  by  Folkard, 
p.  699,  it  is  said  that  ''  the  libellous  matter  must  be  set  out  in 
the  indictment.'^  There  is  all  this  authority  in  our  favour, 
and  no  English  decision  against  us.  But  some  American  cases 
will  be  cited  for  the  prosecution.  In  Commonwealth  v.  Holmes 
(17  Mass.  Bep.  385)  the  libel  was  not  set  out,  it  is  true;  but. 


70  OUmiNAL  LAW  CASES. 

Rbq.        at  any  rate^  there  was  a  count  excasing  aach  omission^   and 

^*'*  giving   a  reason  for  it.      Commonwealth  v.  Ta/rbox  (55  Mass. 

▲ndBbbant.   ^P'  ^6)  is  in  my  favour^  for  there  it  was  held  insufficient  to 

— >       paste  the  libel  on  to  the  indictment.     But  American  cases  cannot 

^^^^'       be  used  as  authority^  as  they  do  not  proceed  on  Enghsh  common 

Obacene  Ubel^^^9  ^^^  ^^  ^®  ^^^  ^  Contained  in  the    American    revised 

Indktmtnu    Statutes.     Commonwealth  v.  Sharpies  (2  Serj.  &  Bawle^  Pennsylv. 

Bep.  91)  was  a  case  of  a  picture^  and  is  not  therefore  in  point. 

Beg.  V.  Goldsmith  (28  L.  T.  Rep.  N.  S.  881 ;  L.  Eep.  2  0.  C.  R. 

74;   22  L.  J.   94^   M.   G.)^  is  not  against  us;    Bovill^    C.J.'s 

judgment  is  expressly  in  our  favour.    That  was  a  case  of  false 

pretences^  an  offence  which  is  regulated  by  statute.     In  Sill  v. 

The  Queen  (22  L.  J.  41^  M.  C.)^  also  a  case  of  false  pretences^  it 

was  held  a  fatal  defect  to  omit  to  state  on  the  indictment  whose 

property  the  money  obtained  by  false  pretences  was.    In  Heame  y. 

Stowell  (12  A.  &  E.  719)  judgment  was  arrested  for  a  defect  in  a 

declaration^  which  caused  the  connection   between  the  alleged 

libel  and  the  plaintiff  to   fail.      These   cases  plainly  show  the 

common  law  rule^  which  has  been  altered  in  some  cases  by 

statute^  but  not  in  this  case.     This  is  not  a  mere  formal  defect, 

but  a  substantial  one,  and  fully  justifies  the  rule  which  has 

made  it  fatal. 

Sir  H.  S.  Oiffard  (S.G.)  and  Mead  for  the  Crown.— This 
defect  in  the  indictment,  if  it  is  one,  is  aided  by  verdict,  for  the 
jury  have  found  the  allegation  in  the  indictment,  as  to  the  nature 
and  character  of  this  book,  to  be  true.  SacheverelVs  case  (15 
How.  St.  T.  566),  though  not  conclusive  one  way  or  the  other, 
shows,  at  any  rate,  that  it  is  only  a  question  of  practice.  The 
test  of  what  defects  verdict  will  cure  is  in  the  answer  to  the 
question.  Is  it  an  allegation  which,  though  so  imperfect  and 
insufficient  as  that  it  might  be  bad  on  demurrer,  is  nevertheless 
proved,  and  must  have  been  proved,  in  its  particularity,  before 
verdict  could  have  been  given  thereon?  Then,  if  verdict  had 
been  given,  the  defect  must  be  held  to  have  been  cured  :  Heyman 
V.  The  Queen  (28  L.  T.  Rep.  N.  S.  162 ;  L.  Rep.  8  Q.  B.  102,  per 
Blackburn,  J.) ;  Pippet  v.  Heam  (5  B,  &  Aid.  634) ;  Beg.  v. 
Aspinall  (36  L.  T.  Rep.  N.  S.  297 ;  L.  Rep.  2  Q.  B.  Div.  at 
p.  57) ;  Beg.  v.  Goldsmith  (28  L.  T.  Rep.  N.  S.  881 ;  L.  Rep.  2 
C.  0.  R.  74),  which  overruled  Bex  v.  Mason  (2  T.  R.  581).  In 
Sill  V.  The  Queen  (22  L.  J.  41,  M.  C),  it  was  owing  to  the 
statute  requiring  the  ownership  of  the  money  to  be  shown  that 
the  omission  of  an  allegation  stating  whose  it  was  was  not  cured 
by  verdict.  In  murder,  it  is  true,  you  must  be  more  particular, 
but  that  is  by  reason  of  the  peculiarity  of  the  offence.  Each 
case  depends  on  its  own  circumstances.  There  is  less  necessity 
for  such  a  rule  now  than  there  was  when  most  of  the  cases  cited 
were  decided ;  for  now,  since  Fox's  Act  (82  Geo.  3.  c.  60),  libel 
or  no  libel  is  not  a  question  for  the  judge  but  for  the  jury.  All 
that  can  be  for  the  judge  is  to  say  that  it  cannot  possibly 
be  a  libel.     How  much  must  be  set  out,  and  what  is  merely 
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a  formal  and  what  a  Bubstantial  defeotj  are  only  qaestions  of        Rio. 
degree.     14  &  15  Vict.  c.  100,  s.  25,  gave  a  full  power  of  amend-    ^    ^* 
ment  in  the  case  of  mere  formal  defects,  provided  only  that  objec-  ^^p  bsbj^. 

tions  to  such  defects  should  be  taken  before  the  jury  were  sworn.        

The  book  being  designated  under  a  videlicet  makes  no  difference.        ^^' 

It  is  a  material  allegation,  and  no  other  libel  could  have  been  oi,soane  Hbd-^ 

proved  under  this  indictment.    And  evidence  is  admissible  to    Indictment. 

identify  a  thing  named  on  the  indictment,  as   always  had  to 

be  done  where  the  indictment  named  the  instrument  with  which 

the  mischief  of  which  the  prisoner  was  accused  was  done.    And 

there  is  no  hardship  suffered  by  the  defendants.    If  they  lose  the 

power  of  taking  the  opinion  of  a  court  as  to  whether  the  indict* 

ment  shows  any  obscene  libel  to  have  been  published,  they  get  an 

equivalent,  and  substantially  the  same,  ground  of  demurrer  in  the 

omission.    Layer's  case  (16  How  St.  Tr.  93)  has  destroyed  the 

authority  of  the  opinion  of  the  judges,  not  acted  on,  in  Saohe* 

vereWs  case  (15  How  St.  Tr.  467).    In  Dugdalefa  case  (Dear 

h  P.  C.  C.  64)  there  was  a  similar  omission  to  this,  and  yet  no 

objection  to  the  indictment  on  that  ground  was  taken  by  counsel, 

nor  was  such  omission  noticed  by  Lord  Campbell,  who  presided. 

In  Reg.  v.  AspinaU  (36  L.  T.  Rep.  N.  S.  297 ;  L.  Eep.  2  Q.  B, 

Div.  59)  the  indictment  merely  amounted  to  ''you  conspired 

to  defraud,'^  and  yet  it  was  held  enough.    What  distinction  can 

be  drawn  between  conspiracy  and  this  offence  for  this  purpose  f 

The  conspiracy  was  the  offence  there,  so  here  is  the  publishing. 

The  court  should  be  careful  not  to  sacrifice  substance  to  form; 

the  jury  have  seen  the  book,  and  have  found  it  an  obscene  libel. 

In  Keg,  v.  Perrott  (2  M.  &  Sel.  376)  the  indictment  contained  no 

allegation  that  the  pretence  was  false,  and  therefore  was  defective, 

even  after  verdict;    for  a  verdict  of  guilty  only  means  guilty 

of  the  premises  in  the  indictment  contained.     In  Beg,  v.  Knight 

(37  L.  T.  Bep.  N.  S.  801)  there  was  no  allegation  of  defendant's 

bankraptcy,  although  it  was  necessary,  but  the  defect  was  held  to 

be  cured  by  verdict.     In  Tarhox^s  case  (55  Mass.  Bep.  66)  the 

Ubel  was  affected  to  be  set.  out,  but  being  done  in  an  irregular 

mode,  viz.,  hj  pasting  on  to  the  indictment,  the  indictment  was 

held  bad.    Having  affected  to  set  it  out,  of  course  they  should 

have  done  so  regularly  and  accurately. 

Mead  with  him. — The  word  libel  is  used  in  a  different  sense  in 

obscene,  to  what  it  is  in  defamatory  and  other  libels,  and  implies 

a  different  class  of  offence  altogether.    Therefore  it  may  well 

be  that  what  would  be  necessary  in  an  indictment  for  defamatory 

libel  woold  not  be  so  in  one  for  an  obscene  libel.     The  gist 

of  this  offence  is  that  it  is  conl/ra  bonos  mores  ;  it  is  not  a  libel  in 

the-  ordinary    sense:    {Beg.    v.    Ov/rll,    2    Strange,    783.)      In 

Aichbold's  Grim.  PL  p.  314  (18th  edit.)  is  given  a  precedent 

for  a  similar  offence  which,  throughout,   does  not  contain  the 

words  ''  libel "  or  "  publish "  but  oiJv  "  sell  and  utter.''    A 

similar  precedent  occurs  in  Chitty's  drim.  L.  vol.  2,  p.  46,  a 

book  of  great  authority.    That  there  is  some  distinction  between 
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Rn.  this  and  other  libels  appears  also  from  the  fact  that  an  obscene 
Brai/'  u«h  ^^®^  ^  capable  of  being  tried  at  quarter  sessions^  whereas  other 
AMD  Bhamt.  lil>6ls  were  removed  by  5  &  6  Vict.  o.  88  from  its  jnrisdiction. 

The  conrts  will  also  excuse  the  setting  out  of  words  when  they 

^^*  are  so  obscene  that  it  is  undesirable  they  should  be  perpetuated 
ObaceM  Hbel^  ^^  ^^^  record.  The  American  decisions  cited  by  Hie  defendants 
Indictment,  {Oommonwealth  y.  Holmes,  17  Mass.  Bep.  385;  Commonwealth 
V.  Sharpies,  2  Serjt.  &  Bawl.  91 ;  and  Uomm^onweaUh  v.  Tarhox, 
55  Mass.  Rep.  66)  show  that  that  is  the  law  in  America ;  and 
they  are  authorities  here^  as  American  criminal  law  is  founded  on 
our  common  law.  There  is  some  small  English  authority^  too^  in 
a  precedent  in  Chitty's  Crim.  L.  p.  45,  where  the  libel  is  alleged 
to  be  ''in  terms  or  expressions  not  fit  or  proper  to  be  named 
or  mentioned  in  any  language,  or  in  any  court  of  justice."  It 
is  true  there  is  no  such  express  allegation  in  this  indictment,  but 
the  epithets  employed  are  peculiarly  strong,  and  amount  to  such 
an  allegation  by  implication. 

The  defendants  in  reply. — There  is  no  such  distinction  as 
has  been  contended  for  between  obscene  libel  and  any  other. 
The  definition  of  libel  in  Bussell  on  Crimes,  vol.  3,  p.  177,  is 
broad  enough  to  cover  all.  A  blasphemous  libel,  at  any  rate, 
is  within  the  same  class  of  offence,  and  in  E.  v.  WilUams 
(26  How  St.  Tr.  653),  which  was  a  blasphemous  libel,  the  words 
were  set  out.  In  Archbold's  Crim.  PI.  814,  the  precedent 
immediately  before  the  one  read  by  Mr.  Mead  was  exactly  of 
this  sort,  and  there  the  words  are  set  out,  and  the  word  libel 
is  used.  So  also  in  Starkie  on  Libel,  by  Folkard,  p.  773, 
form  35.  Wilkes's  ease  (4  Burr.  2527)  was  an  obscene  libel,  and 
the  words  were  set  out.  In  OwrlVs  case  (2  Strange,  789)  the 
discussion  on  the  word  libel  was  merely  as  to  the  jurisdiction 
of  spiritual  or  temporal  courts.  In  that  case,  too,  the  words 
were  set  out.  If  the  word  libel  is  removed  from  this  indictment, 
no  offence  is  charged.  Fox's  Act  made  no  such  alteration  in  the 
law  as  is  contended ;  it  gave  additional  protection  to  defendants. 
Reg.  V.  Aspmall  (36  L.  T.  Bep.  N.  S.  297 ;  L.  Bep.  2  Q.  B. 
Div.  57)  is  in  our  favour. 

Our.  adv.  vuU» 

Feh.  12. — ^Brauwell,  L.J. — ^The  question  we  have  to  decide  is 
a  purelv  technical  one :  it  is  a  pure  question  of  law,  and  does  not 
affect  uie  merits  of  the  defendants'  case  in  the  least.  It  arises  in 
this  way.  The  defendants  were  indicted  for  that  they  ''did 
print,  publish,  sell,  and  utter  a  certain  indecent,  lewd,  filthy, 
bawdy,  and  obscene  book  called  '  Fruits  of  Philosophy,' "  and 
were  tried  and  found  guilty.  They  thereupon  moved  the  Court 
of  Queen's  Bench  to  quash  the  indictment,  and  also  in  arrest  of 
judgment.  That  rule  was  refused  them,  and  they  now  come 
before  us  to  ask  us  to  say  that  the  Court  of  Queen's  Bench  was 
wrong  in  that  decision.  The  objection  taken  to  the  indictment 
is  that  it  states  that  an  offence  has  been  committed,  but  does  not 
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show  wliat  that  offence  ia — ^it  does  not  show^  on  the  face  of  ii,        Rw. 
what  the  offence  is  that  is  said  to  have  been  committed;  and^  *'- 

on  the  other  side,  it  seems  to  be  allowed  that  this  objection  ai^Bna^. 

would  have  been  a  ffood  one  if  taken  on  demurrer,  bat  it  is  said,        - 

it  is  now  taken  too  late,  and  is  a  bad  objection  in  arrest  of  judg-        ^^^^- 
ment.    Now,  the  general  role  on  the  subject  is  clear  and  beyond  oiucene  libel— 
all  donbt,  and  by  it  the  indictment  must  show,  on  the  face  of  it,    IndicUHent 
the  particnlar  offence   committed,  and  how  it  was  committed. 
That  is  the  general  rule  at  common    law,  and  this  case  rests 
wholly  on  common  law  principles,  no  statute  being  applicable  to 
it.     for  instance,  in  an  indictment  for  murder,  it  is  not  enough 
to  say  a  man  is  indicted  "  for  that  he  committed  murder,'^  or  "  for 
that  he  murdered  A.  B/^     So  in  the  case  of  burglary,  it  will  not 
do  to  allege  merely  that  the  man  committed  burglary,  but  you 
must  set  out  that  the   prisoner   did,  at  such  and  such  a  time, 
on   a  certain   day,    ^' break   and  enter  the  dwelling-house  of 
A.  B.,''  Ac.     And  there  are  three  reasons  given  for  requiring  this 
particularity,  two  of  which  are  perhaps  unimportant  at  this  day, 
but  the  third  of  which  is  still  a  substantial  reason.    The  first 
reason  was  that  the  defendant  might  know  what  precise  charge 
he  had  to  meet;  the  second,  that,  in  the  absence  of  this  parti- 
colarity,  it  might  become  difficult  afterwards  to  prove  of  what 
precise  offence  the  defendant  had  been  convicted  or  acquitted,  as 
the  case  might  be.     At  the  present  day,  perhaps,  these  reasons 
have  little  weight,  as  it  rarely  could  happen  that  there  was  any 
real  donbt  as  to  the  offence  the   defendant  was  charged  with. 
Bat  the  third  reason  is  even  now  a  substantial  one.     The  third 
reason  for  requiring  particularity  was  in  order  that  the  defen- 
dant might   have  an  opportunity   of  taking  the   opinion  of  a 
court,  either  on  demurrer,  or  in  arrest  of  judgment,  as  to  whether 
the  oflBnce  he  was  charged  with  was  an  offence  at  all,  or  con- 
stitnted  any  gronnd  for  an  indictment.     And  it  was,  and  is, 
reasonable  that  a  defendant  should  have  such  an  opportunity  of 
challenging  the  indictment,  and  it  is  therefore  reasonable  to 
reqaire  that  the  indictment  shall  set  out  the  specific  offence  which 
is  charged.     It  follows,  therefore,  that  where  the  offence  consists 
in  words,  written  or   spoken,  the   words  themselves  must  be 
stated  and  set  ont ;  and  that,  where  they  are  not  set  out,  the 
indictment  is  on  that  account  defective.     So  in  an  indictment  for 
perjory,  it  has  always  been  held  necessary  to  set  out  the  particular 
words  which  are  said  to  constitute  the  offence :  (Chitty's  Grim. 
Law,  p.  309.)     So  also  in  the  case  of  forgery,  it  is  necessary  that 
the  forged  document  be  set  out :  (Chitty's  Grim.  Law,  p.  1040.) 
Now,  how  does  it  stand  in  the  case  of  libel  f    In  defamatory 
libel  there  can  be  no  doubt  that  it  was  necessary,  and  it  seems 
almost  to  be  conceded  that,  in  that  case,  it  still  would  be  neces- 
sary, that  the  words  should  be  set  out  so  that  the  court  might  be 
enabled  to  tell  whether  they  could  be,  or  indeed  whether  they 
were,  a  libel.      To  show  that   that   was    the  law  Oook  v.  Oox 
(3  M.  &  S.  110)  is  a  clear  authority.    Lord  Ellenborongh,  in 
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Km.        delivering  judgment  in  that  case^   says :  "  A  motion  has  been 

*'•  made  in  arrest  of  judgment,  on  an  objection  to  the  last  oount. 

andBuant.   •  •  •  •  The  objection  is,  that  in  a  count  for  slander  by  words, 

the  words  themselves  should  be  set  out,  in  order  that  the  defen- 

^^7^'  dant  may  know  the  certainty  of  the  charge,  and  may  be  able 
Obscene  Ubel^  ^  shape  his  defence.  •  .  •  The  weight  of  authorities  is  against 
Indictment,  the  setting  out  words  by  their  effect  only/^  And  then  he  cites  a 
number  of  cases  in  support  of  that  proposition,  and  goes  on  to  say 
that  'Hhere  seems  to  be  no  reason  for  any  difference  in  this 
respect  between  civil  and  criminal  cases;  the  action  arises  ex 
deUctoJ'  Certainly,  if  there  were  any  difference,  it  would 
not  be  that  greater  laxity  was  permitted  in  criminal  than 
is  permitted  in  civil  oases.  He  concludes  bv  saying: 
''If,  however,  the  authorities  cited  are  law,  and  they  are 
supported  by  more  ancient  ones,  it  is  of  the  substance  of  a 
charge  of  slander  that  the  words  themselves  be  set  out  with 
sufficient  inuendoes ; ''  and  judgment  was  accordingly  arrested. 
That  was  the  opinion  of  Lord  EUenborough  in  a  case  of  slander, 
and  it  is  recognised  as  good  law  in  the  case  of  Solomon  v.  Lawson 
(8  Q.  B.  823).  The  hc^-note  of  that  case  says  that,  ''where  a 
declaration  for  libel  sets  out  a  publication  which  refers  to  a  pre- 
vious publication^  but  unless  by  reference  to  the  language  of  such 
previous  publication  contains  no  libel,  such  previous  publication 
must  be  considered  as  incorporated  in  the  publication  complained 
of  and  must  appear  in  the  declaration  to  be  set  out  verhaUm 
and  not  merely  in  substance.''  These  were  both  civil  actions 
it  is  true ;  but  undoubtedly,  as  is  remarked  over  and  over  again 
in  the  judgments  in  these  and  similar  cases,  there  is  no  difference 
in  this  respect  between  civil  and  criminal  pleckding  j  and  if  there 
were  a  difference,  as  I  have  already  said,  it  would  be  that  greater 
strictness  which  would  be  required  in  criminal  cases.  These  two 
cases  then  are  clear  authority  for  the  necessity  of  setting  out 
the  words  themselves  in  defamatory  libel,  and  whatever  reason 
exists  for  requiring  that  they  should  be  set  out  in  that  case 
exists  also  for  the  same  necessity  in  this.  It  has  been  argued 
that  "  lib^l ''  has  a  different  signification  in  this  and  some  other 
cases  from  what  it  has  in  the  case  of  defamatory  libel,  and  it 
is  said  that  there  is  no  case  of  a  blasphemous  or  obscene  libel 
where  judgment  has  been  arrested  for  not  setting  out  the  words 
constituting  the  offence.  I  certainly  do  not  know  of  any  such 
case,  but  neither  do  I  know  of  one  in  which  it  has  been  held 
that  they  need  not  be  set  out;  and  reason  suggests  that  it 
is  as  necessary  in  these  as  in  any  other  libels.  At  any  rate  in 
B.  V.  Owrll  (17  How.  St.  Tr.  154;  2  Strange,  789),  which  was  a 
case  of  an  obscene  libel,  the  words  were  set  out;  and  in  £.  v. 
Sparling  (1  Strange,  498)  it  was  held  a  fatal  defect  in  an  in- 
dictment for  cursing  and  swearing  that  the  oaths  themselves  were 
not  set  out  so  as  to  appear  on  the  face  of  it.  Then  another  reason 
is  given  why  an  obscene  libel  should  not  be  set  out  verbatim  in 
the  indictment.     The  records  of  the  court,  it  is  said,  ought  to 
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be  kept  pare  and  undefiled.      This    seems  to    me  a  wholly        Bm. 
fancdfol  and  imaginary  desideratum*    And  if  sach  an  objection  ^' 

is  good  in  the  oase  of  an  obscene  libel^  why  is  it  not  equally  ^dBbba^. 

good^  or  even  better^  in  that  of  a  blasphemoas  libel^  or  an  indict-        

ment  for  the  use  of  seditious  language  ?  And  why  is  it  not  ^^^* 
also  an  objection  in  the  case  of  a  libel  defamatory  of  private  Q^fgcene  Hbei^ 
character  ?  There^  if  anywhere^  it  seems  to  me^  it  should  prevail.  Indictment. 
What  can  be  more  inconvenient  and  grievous^  for  instance^ 
than  the  perpetuation  and  publication^  by  means  of  the  record 
of  the  courts  of  a  libel  charging  a  man  with  the  commission  of 
an  infamous  crime  ?  Therefore^  the  objection  is  a  fanciful  one  ; 
but  it  is  said  to  be  supported  by  authority.  The  only  English 
authority  quoted  is  a  precedent  in  Chitty  (Chitty  Grim.  Law^ 
vol.  2,  p.  45) ;  but  a  solitary  precedent  in  a  text  book  is  of  but 
little  weight :  you  must  have  a  mass  of  precedents  before  they 
can  be  used  as  authority.  The  other  authorities  consist  altogether 
of  American  cases.  Now  cases  decided  by  the  American  courts 
are  not,  strictly  speaking,  authorities  at  all ;  they  are  only 
guides,  though  frequently  most  valuable  guides;  they  contain 
the  opinions  of  able  men,  well  versed  in  our  law,  and  therefore 
win  always  have  great  weight  attached  to  them  in  our  courts, 
but  they  are  not  authority  by  which  we  are  in  any  way  bound. 
But  even  if  they  were  binding  on  us,  they  do  not  assist  the  case 
of  the  prosecution  in  any  way,  but  make  quite  in  the  opposite 
direction.  For  instance,  the  case  of  The  Commonwealth  v. 
Twrbox  (55  Mass.  Bep.  66)  has  been  relied  on;  but  in  that 
case  there  was  an  allegation  in  the  indictment  that  the  libel  was 
so  obscene  it  could  not  be  put  on  the  record,  and  it  is  clear  that 
it  was  considered  that,  but  for  such  an  allegation,  the  words  must 
have  been  set  out.  Ajid  the  other  American  cases  go  no  further 
to  help  the  prosecution,  but,  as  far  as  they  go,  equally  aid  the 
defendants'  case.  It  is  true  that  it  is  suggested  in  this  case  that, 
although  there  is  no  such  specific  allegation  in  the  indictment, 
yet  that  one  is  implied  in  the  epithets  ^^  lewd,  filthy,  bawdy,  and 
obscene '^  applied  to  the  libel;  but  as  such  epithets  are  employed  in 
.  every  indictment,  they  can  imply  nothing  of  the  sort.  This,  then, 
is  the  state  of  the  law  down  to  recent  times,  certainly  down  to  1846, 
when  Solomon  v.Lcmson  (8  Q.  B.  828)  was  decided.  What  is  it  that 
we  are  asked  to  do  ?  We  are  not  asked  to  say  that  the  law  has  been 
altered,  but  we  are  asked  to  say  nothing  less  than  that  all  these 
cases  are  wrong,  and  all  these  judges  have  been  mistaken  as  to 
the  law  from  the  beginning  to  the  end.  Cook  v.  Cox  (8  M.  &  Sel. 
110)  we  are  to  say  was  wrongly  decided,  and  the  statute  of 
23  Geo.  2,  c.  11,  altering  the  law  in  respect  of  perjury,  was  passed 
whoUj  without  any  necessity.  And  tms  we  are  invited  to  do  on 
no  otiier  ground  but  that  certain  indictments  in  cases  of  false 
pretenoee  do  not  set  out  the  false  pretences  employed.  Now  I  do 
not  intend  to  go  into  these  cases ;  I  do  not  for  a  moment  suggest 
they  were  not  rightly  decided ;  in  a  similar  case  I  should  feel 
myself  bonnd  by  them.    But  in  those  cases  the  courts  have  held^ 
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Btc.       not  that  there  was  a  failnre  to  state  a  neoessary  ingredient^  bat 

^*  that  there  was  merely  an  imperfect  statement  which  was  cared  by 

jJdBi^mt.  verdict.     That  is  clear  from  the  case  of  Eeyman  y.  The  Queen, 

where  Blackbanij  J.  nses  the  words  "imperfectly  stated '^  in 

1^  pointing  out  the  rule  as  to  what  sort  of  defect  verdict  will  cmre. 
ObaceM  iibef—  ^^}  ^^9  ^  ^^'  ^*  Ooldsmith.  In  the  report  of  my  judgment  in 
Indictment,  that  case  in  the  Law  Journal,  there  is  an  evident  error.  On  p.  98 
I  am  reported  to  have  said :  "  It  is  not  impossible  that  if  the  false 
pretences  used/^  &c. ;  it  is  plain  that  the  word  "  not ''  ought  to 
have  been  omitted.  But  these  cases,  whether  right  or  wrong-^ 
and  I  think  they  were  quite  right — are  for  this  purpose  immaterial 
and  irrelevant.  It  is  impossible  that  the  judges  who  decided 
them  could  have  meant  to  overrule  what  was  long  and  well- 
established  law.  They  could  not,  because  they  ought  not,  and 
had  no  such  power.  Therefore  the  law  remains  as  decided  on  the 
authorities  that,  in  such  a  case  as  this,  the  words  themselves  must 
be  set  out,  or  the  indictment  will  be  bad  on  demurrer,  or  on 
motion  in  arrest  of  judgment.  Now  I  come  to  consider  the 
judgment  of  the  court  below :  (L.  Rep.  2  Q.  B.  Div.  569.)  The 
Lord  Chief  Justice  gives  three  reasons  for  his  decision.  The 
first  reason  is  the  great  inconvenience  that  might  arise  from  such 
a  rule.  He  gives  an  instance  of  "  what  would  be  the  monstrous 
inconvenience  of  setting  out  in  extenso  the  whole  of  a  publication 
which  may  consist  of  two  or  three  volumes.''  With  great  defer- 
ence to  his  Lordship's  opinion,  it  seems  to  me  equal  inconvenience 
might  arise  from  making  such  an  exception  to  the  general  rule  of 
law.  For  when  is  a  libel  to  be  considered  too  long  to  be  set  out  ? 
Is  one  of  ten  volumes  too  long,  or  two,  or  one,  or  one  of  one 
hundred  pages  ?  Where  is  the  line  to  be  drawn  f  And  it  has 
not  been  suggested  that  a  defamatory  libel  need  not  be  set  out, 
and  yet  it  may  be  of  any  length.  And  however  long  a  libel  is, 
it  is  admitted  that  it  must  be  set  out,  or,  on  demurrer,  at  any 
rate,  the  indictment  will  be  bad.  Then  his  Lordship  says  the 
objection  ought  to  have  been  taken  on  demurrer.  That  might  be 
so  if  the  Legislature  had  said  so,  but  it  has  not,  and  it  is  not  the 
law  of  the  land.  The  law  says,  convenient  or  inconvenient,  he 
may  take  the  objection  at  any  time,  before  or  after  verdict.  His 
last  ground  is  that  it  is  commune  nocvmentum,  and  therefore^  after 
verdict,  need  not  have  been  set  out ;  but  I  am  not  aware  of  any 
such  exception  being  known  to  the  law.  Now,  in  the  judgment 
delivered  by  Mellor,  J.,  I  find  he  says,  ''  if  it  be  essential  to  set 
forth  the  terms  in  which  the  libel  was  published,  the  point  may 
still  be  taken  upon  error."  I  am  glad  to  find  those  words,  and 
glad  also  to  see  that  the  Lord  Chief  Justice  himself  says  that  he 
'^  leaves  the  ultimate  decision  of  this  matter  to  the  court  of 
error."  I  am  glad  to  find  those  expressions,  because  they  show 
that  they  did  not  consider  they  had  concluded  the  whole  question, 
but  that  it  was  deserving  of  being  more  fully  discussed  here. 
The  result  is  that  there  are  a  number  of  authorities,  unimpeached 
and   binding    upon   us,    and   no    good   reason   having    been 
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gmn  us  why  we  ought  not  to  do  so^  we  must  act  apon  them.        Raa. 
Accxnfding  to  the  law  as  oontamed  in  them,  this  indictment  is   ^     *'  or 
wholly  defective,  and  not  merely  imperfect,  the  words  "  to  wit,''  andBbbaiit. 

with  what  follows  them,  not  supplying  the  defect  in  any  way,       

being  mere  words  of  identification.     Therefore,  without  expressing       ^^* 
any  opinion  on  the  merits,  which  it  is  not  for  us  to  do,  and  which  ofrjiC6n«  /iM— 
we  conld  not  do,  being  wholly  in  ignorance  on  the  matter,  we    Indictnmt. 
oome  to  the  decision,  on  the  dry  point  of  law,  that  judgment 
ought  to  have  been  arrested,  and  the  judgment  of  the  Queen's 
Bench  Division  must  be  reversed. 

Bbitt,  L.J.— -I  am  of  the  same  opinion.  In  the  first  place  I 
would  remark  that  we  are  not  called  upon  in  this  case  to  differ 
fipom  any  mature  judgment  of  the  court  below.  It  is  plain  they 
had  formed  no  strong  opinion  on  this  point  which  is  now  before 
us.  And  they  had  not  the  materials  before  them  for  forming 
such  an  opinion;  for  the  authorities  were  not  brought  before 
them  as  they  have  been  brought  before  us.  The  only  cases  the 
prosecution  brought  to  their  attention  were  the  American  cases 
and  IhtgdaWs  case  (Dear  &  Pearce's  C.  C.  64),  which,  I  think,  is 
clearly  not  in  point.  On  demurrer,  they  were  prepared  to  have 
held  the  indictment  would  have  been  bad ;  we  say  it  was  so  bad 
that  verdict  did  not  cure  it.  Now,  there  are  three  questions 
which  arise  for  our  consideration :  first,  what  is  it  necessary  to 
set  out  in  such  an  indictment  as  this  ?  secondly,  what  kind  of 
omission  can  be  cured  by  verdict  ?  and,  thirdly,  is  this  such  an 
omission  ?  Now,  the  first  question  I  cannot  answer  better  than 
in  the  words  of  my  judgment  in  Beg.  v.  Aspinall,  which  was  a 
case  carefully  and  laboriously  considered.  There  it  is  said:  - 
''  Every  pleaoing,  civil  or  criminal,  must  contain  allegations  of 
the  existence  of  all  the  facts  necessary  to  support  the  charge  or 
defence  set  up  by  such  pleading.  An  indictment  mast,  therefore, 
contain  an  allegation  of  every  fact  necessary  to  constitute  the 
criminal  charge  preferred  by  it.  As  in  order  to  make  acts 
criminal  they  must  always  be  done  with  a  criminal  mind,  the 
existence  of  that  criminality  of  mind  must  always  be  alleged. 
If,  in  order  to  support  the  charge,  it  is  necessary  to  show  that 
certain  acta  have  been  committed,  it  is  necessary  to  allege  that 
those  acts  were  in  fact  committed;''  and  then  the  judgment 
goes  on  to  enumerate  other  ingredients  of  an  indictment  which 
are  necessary  in  certain  cases.  Where,  therefore,  the  charge  is 
of  a  crime  which  consists  in  words,  written  or  spoken,  it  follows 
from  that  that  the  words  themselves  must  be  set  out ;  and  in  all 
libels,  whether  obscene,  blasphemous,  seditious,  or  defamatory, 
the  words  used  are  the  crime.  It  is  quite  annecessary  to  inquire 
whether  the  term  libel  is  properly  applied  to  obscene  or 
blasphemoas  publications;  I  am  aware  that  in  Sir  James 
Stephen's  valuable  Digest  of  the  Criminal  Law  these  offences  are 
not  classed  nnder  the  head  of  libel  at  all ;  but  for  this  purpose 
it  is  wholly  immaterial  to  consider  that  question ;  it  is  clear  that 
the  offence  consists  in  the  words  used.     Other  cases  in  which 
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Rk.        words  constitute  the  crime  are  perjury^  false  pretences^  forgery, 
^     ^-  sending  threatening  letters,  and  administering  unlawful  oaths. 

andBbsant.   ^  every  one  of  these  cases  there  is  authority  for  saying  that  the 

words  must  be  set  out,  unless  a  statute  expressly  cQspenses  with 

1878.  qqqJj  2  necessity.  Every  such  statute  is  an  express  authority  for 
OUcene  Hbei-^  *'^®  proposition  that,  but  for  it,  the  words  must  have  been  set  out. 
Indictment.  The  earliest  case  bearing  on  this  point  is  the  case  of  Bex  v.  Sparling 
(1  Strange,  498).  The^  defendant  was  there  indicted  ''for  that 
he  did,  within  ten  days  last  past,  profanely  swear  fifty-four  oaths, 
and  profanely  curse  one  hundred  and  sixty  curses,  contra  formam 
statuti"  and  was  convicted,  but,  the  report  says,  "  the  court  held 
the  conviction  naught  for  another  exemption,  that  the  oaths  and 
curses  were  not  set  forth  ;  for  what  is  a  profane  oath  or  curse  is  a 
matter  of  law ;  "  and  the  conviction  was  quashed.  So  in  Bex  v. 
Popplewell  (2  Strange,  685)  the  same  decision  was  come  to,  in  a 
similar  case,  on  similar  grounds.  So  also  in  Rex  v.  Ohaveney  (2 
Raymond  Bep.  1868).  In  all  these  cases  there  had  been  convic- 
tion ;  therefore  they  are  express  authorities,  and  go  the  whole 
length  of  this  case.  Then,  in  the  case  of  the  offence  of 
sending  threatening  letters,  Lloyd's  case  (East  PI.  C.  1122) 
is  an  authority  to  show  that  the  letter  must  be  set  out, 
or  a  conviction  obtained  on  such  a  defective  indictment  will  be 
held  bad.  Yates,  J.  is  there  reported  to  have  stated,  "  that  he 
had  caused  inquiries  to  be  made  into  the  practice  of  the  Old 
Bailey,  and  upon  the  Western  and  Home  Circuits,  and  found 
that,  in  all  indictments  upon  that  Act  of  Parliament,  the  letter 
itself  was  generally  set  forth ;  and  that  the  clerks  did  not 
remember  an  instance  where  the  indictment  did  not  state  at 
least  the  substance  of  the  letter.^'  Then,  in  false  pretences,  B,  v. 
Mason  (2  T.  B.  581)  is  an  authority.  Mellor,  J.  seems,  in  Hey^ 
man  v.  The  Qtteen,  to  have  thought  that  that  case  had  been 
overruled,  but  I  cannot  find  that  that  is  the  case ;  on  the  con- 
trary, I  find  it  constantly  approved  of  and  acted  upon.  Mason 
was  indicted  **  for  that  he  unlawfully,  &c.,  did  obtain  from  one 
Robert  Scofield  divers  sums  of  money,  that  is  to  say,  the  sum  of 
two  guineas,  of  the  proper  moneys  of  the  said  Robert  Scofield, 
by  false  pretences,  with  an  intent,^^  &c.  He  was  convicted  and 
sentencea  to  transportation  for  seven  years,  when  he  brought  a 
writ  of  error,  on  which  the  court  ordered  the  judgment  to  be  set 
aside.  BuUer,  J.  says :  "  Several  objections  have  been  made  on 
the  part  of  the  defendant;  but  the  material  one,  on  which  I 
found  my  judgment,  is  that  the  indictment  does  not  state  what 
the  false  pretences  were.**  And  Grose,  J.  says  that,  in  his 
opinion,  '^the  objection  that  the  pretences  are  not  specified  is 
decisive.  This  is  a  charge  for  a  precise  crime,  and  therefore  it 
must  be  alleged.*'  There,  after  others  have  been  enumerated, 
the  fundamental  reason  for  the  rule  is  given,  that  the  words  are 
the  crime,  and  must  therefore  be  alleged.  In  Rex  v.  Perrott 
(2  M.  &  Sel.  379),  also  a  case  of  false  pretences,  the  actual 
question  was  a  difierent  one.    The  defect  in  the  indictment  there 
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Aat  it  did  not  specifically  negative  the  truth  of  the  alleged  R>»- 
fiJae  pretences^  but  the  gronnds  of  Lord  BUenborough's  judg-  bu^^toh 
ment  apply  equally  to  this  case.  '^  Every  indictment/'  he  says^  andBbsamt. 
''ongbt  to  be  so  framed  as  to  convey  to  the  party  charged  a  — 
certain  knowledge  of  the  crime  imputed  to  him/'  The  cases  of  [^' 
perjury  I  do  not  intend  to  cite^  as  the  statute  (23  Geo.  2,  c.  11)  Obscene  Bbel-- 
enacting  that  "henceforth  in  every  indictment  for  perjury  it  Indktmetu. 
shall  be  sufficient  to  set  forth  the  substance  of  the  offence  charged 
upon  the  defendants''  is  decisive  to  show  that^  but  for  it^  that 
would  not  have  been  sufficient.  Hunters*  case  (2  Leach  C.  C. 
624)  is  an  authority  in  the  case  of  forgery.  In  that  case^  the 
forged  document  was  a  receipt^  which  was  not  however  totally 
omitted  from  the  indictment^  but  was  so  defectively  set  out  that^ 
in  Grose^  J.'s  words^  "  there  was  nothing  to  show  that  the 
instrument^  which  did  not  on  the  face  of  it  import  to  be  a 
receipt,  was  in  fact  a  receipt,  or  was  intended  to  be  a  receipt,  or 
oonld  have  the  operation  of  a  receipt."  It  is  clear  from  that 
judgment  that  the  learned  judge  considered  this  omission  to 
amount  to  an  omission  of  the  offence  charged,  and  the  indictment 
to  be  bad  on  that  ground.  B.  v.  Mason  (2  T.  B.  581)  he  cites 
with  approval.  Administering  unlawful  oaths  is  an  offence 
regulated  by  statute.  There  are  two  statutes  with  respect  to  it, 
S7  Geo.  3,  c.  123,  and  52  G^o.  3,  c.  104.  Sect.  4  of  the  former 
statute,  and  sect.  5  of  the  latter,  enact  that,  in  indictments 
for  this  offence,  it  shall  not  thenceforth  be  necessary  "  to 
set  forth  the  words  of  such  oath  or  engagement,  and  that  it 
shall  be  sufficient  to  set  forth  the  purport  of  such  oath 
or  engagement,  or  some  material  part  thereof;"  clearly 
showing,  that  but  for  such  a  provision  it  would  have  been 
necessaiy  to  set  forth  the  oath  in  full.  Then  I  come  to  defa- 
matory libels  and  slanders.  Newton  v.  Stubbs  (3  Mod.  71 ; 
2  Show.  435)  was  an  action,  not  an  indictment.  The  declaration 
set  out  the  slander  in  Latin,  and  not,  as  it  was  spoken,  in 
English ;  and  it  was  objected  that  the  words  used  were  not  set 
out.  The  Court  held  the  objection  good,  even  afber  verdict,  and 
judgment  was  arrested.  In  Zenobio  v.  Axtell  (6  T.  Bep.  162)  the 
libel  was  in  French,  but  the  indictment,  afber  saying  that  it  was 
published  in  the  French  language,  went  on  to  say  that  it  was 
"to  the  purport  and  effect  following  in  the  English  language, 
that  is  to  say,"  and  then  followed  a  translation  of  the  libel  in 
Bnglish.  It  was  held,  on  motion  in  arrest  of  judgment,  that 
such  a  declaration  was  defective.  Lord  Kenyon  remarking  that 
''  the  plaintiff  should  have  set  out  the  original  words,  and  then 
have  translated  them."  In  Wright  v.  Clements  (S  B.  &  Aid. 
503)  the  declaration  alleged  that  the  defendant  published  certain 
libellous  matters  of  and  concerning  the  plaintiff,  ^'  in  substance  as 
follows :  that  is  to  say,"  and  then  set  out  the  very  words  of  the 
libel.  On  motion  in  arrest  of  judgment  it  was  argued  that,  from 
some  such  a  pre&oe  to  the  setting  out  of  the  libel,  it  must  be 
concluded  that  the  actual  libel  published  was  not  set  out  verbatim, 
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Rm.        but  in  substance  only;  and  the   Court  allowed  the  objection^ 

*•         saying  the  libel  ought  to  have  been  introduced  by  some  such 

Airo  BmSt.  words  as  "to  the  tenor  and  effect  following/'  which  would  have 

imported  that  the  very  libel  itself  was  set  out ;  and  judgment  was 

^^'  accordingly  arrested.  Oooh  v.  Oox  (8  M.  &  Bel.  110)  is  to  the 
ObaeeM  Kbd—  same  effect.  These  cases  were  decided  in  1814  and  1820,  and 
iMUctmeRt  therefore  after  Fox's  Libel  Act  (32  Geo.  3,  c.  60),  passed  in  1792, 
which  is  a  sufficient  answer  to  the  argument  founded  on  that  Act. 
But  it  is  quite  clear  that  no  alteration  was  or  was  intended  to  be 
made  in  the  law  in  this  respect  by  that  Act.  This  appears  both 
from  the  principle  of  that  enactment,  and  also  from  express 
provision  contained  in  it.  After  that  Act  it  was  still  left  for  the 
judge  to  say  whether  the  words  used  could  possibly  be  a  libel, 
and  therefore,  since  before  he  can  decide  that  question  he  must 
have  the  libel  before  him,  the  necessitv  for  setting  out  the  libel 
was  not  removed.  But  the  Act  contams  an  express  provision  to 
the  same  effect.  By  sect.  4  it  is  provided,  *'  That  in  case  the  jury 
shall  find  the  defendant  or  defendants  guilty,  it  shall  and  may  be 
lawful  for  the  said  defendant  or  defendants  to  move  in  arrest  of 
judgment,  on  such  ground  and  in  such  manner  as  by  law  he  or 
they  might  have  done  before  the  passing  of  this  Act ;  anything 
herein  contained  to  the  contrary  notwithstanding.'*  The  last 
case  that  I  shall  refer  to  is  a  very  remarkable  one.  In  Rex  v. 
Wilkes  (4  Burr.  2527)  the  defendant  was  indicted  for  having 
published  an  obscene  and  impious  libel,  ''to  the  purport  and 
eflTect  following,  to  wit :"  and  then  followed  the  libel.  Before  the 
trial,  the  Attomey-Gteneral,  Sir  Fletcher  Norton,  applied  to  Lord 
Mansfield  at  chambers  to  amend  the  indictment  by  striking  out 
the  above  words,  and  substituting  for  them  the  words  "  to  the 
tenor  and  effect  following,  to  wit ;"  which  his  Lordship,  after 
hearing  the  other  side  against  it,  did.  Now  here  it  is  worthy  of 
notice  that,  although  the  actual  libel  was  fully  set  out,  yet  the 
highest  law  officer  of  the  Crown  thought  it  inexpedient  and 
unsafe  to  go  on  without  substituting  technicaj«.pi^f&^7  ^^^^^j 
which  were  always  held  to  signify  that  the  actual  words  of  the 
libel  followed  them,  for  other  words  which  had  not  the  same 
technical  significance.  So,  taking  a  review  of  all  these  cases,  we 
find  in  them  a  strong  body  of  authority,  derived  from  every 
kind  of  crime  which  consists  in  words,  to  the  effect 
that  in  all  such  crimes  the  pleadings  must  set  out  the  words 
themselves  which  constitute  the  offence.  Now  what  are  the 
cases  which  are  said  to  be  to  the  contrary  effect  ?  In  Diigdale  v. 
The  Queen  (Dear  &  P.  64)  the  indictment  was  for  keeping  in  his 
possession  indecent  prints,  and,  in  a  second  count,  for  obtaining 
and  procuring  indecent  prints,  in  both  cases  with  an  intent  to 
publish  them.  In  neither  case  were  the  prints  set  out  in  the 
indictment,  but  it  was  not  necessary,  on  such  a  charge,  that  they 
should  be  set  out.  The  offence  was  complete  though  the  defen- 
dant should  never  have  looked  at  them,  and  therefore  it  was  not 
necessary  to  the  validity  of  such  an  indictment  that  they  should 
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appear  on  the  fvifie  of  it.    This  case  is  therefore  distingaishable        Rao. 
on  that  gxx>imd ;  but  I  think  it  would  have  been  enough  to  say ,  «^' 
that  there  is  a  difference^  in  this  respect^  between  indecent  prints  j^^  bb8A!it. 

and  pictures^  and  an  offence  consisting  of  words.    Sedley's  ease        

(1  Keb.  Rep.  620 ;  Portescue,  99)  is  dso  distinguishable  on  the  ^^^ 
same  ground,  that  it  was  not  a  case  of  libel  at  aU^  but  of  indecent  ohsttM  iiM-^ 
exposure.  In  Beg.  v.  Ooldsrmth  (28  L.  T.  Rep.  N.  S.  881 ;  L.  Indictmaa,  , 
Rep.  2  C  G.  R.  74)  the  prisoner  was  indicted  for  unlawfully 
receiving  goods  knowing  them  to  have  been  obtained  by  false 
pretences,  he  did  not  get  them  himself  by  false  pretences.  Now, 
on  such  a  charge,  it  was  not  necessary  to  prove  that  the  prisoner 
knew  what  false  pretences  had  been  used  in  getting  the  goods, 
therefore  it  was  not  necessary  to  set  out  the  actual  false  pretences 
in  the  indictment ;  just  as,  in  an  indictment  for  receiving  goods 
knowing  them  to  have  been  stolen,  it  is  not  necessary  to  show 
bow  or  by  whom  they  were  stolen,  since  that  offence  can  be  com- 
mitted by  a  man  who  is  ignorant  of  the  exact  circumstances  of 
the  theft.  Heyman  v.  The  Queen  was  a  case  of  conspiracy  fraudu- 
lently to  remove  goods  in  contemplation  of  bankruptcy,  and,  as 
in  Beg,  v.  Aapiuall,  which  was  also  a  case  of  conspiracy,  the 
offence  was  held  complete  directly  the  agreement  was  come  to,  so 
that — after  verdict  at  least — an  indictment  which  alleged  such  an 
agreement,  but  omitted  other  particulars,  was  good.  In  those 
cases  the  crime  did  not  consist  in  words,  but  in  an  agreement  for 
a  particular  purpose.  Then  as  to  the  last  question,  how  far  the 
omission  must  go  to  be  incurable  by  verdict.  The  rule  as  to 
this  point  also  is  stated  in  my  judgment  in  Beg.  v.  Aspinall. 
After  stating  the  test  for  determining  what  is  a  mere  imper- 
fect averment— which  the  verdict  will  cure— to  be  to  see 
if,  ''assuming  the  &cts  which  are  accurately  alleged  in  the 
indictment  to  have  been  proved  as  alleged,  and  the  facts  which 
are  imperfectly  alleged  to  have  been  proved  in  a  sense  adverse  to 
the  accused,  the  charge  is  supported,''  the  judgment  goes  on 
to  give  the  test  of  an  omission  which  verdict  will  not  cure : 
''But  if,  assuming  both  the  above-mentioned  allegations  of  facts, 
ike  perfect  and  imperfect  allegations,  to  be  proved  respectively  as 
before  stated,  the  charge  would  not  be  supported  for  want  of 
the  existence  of  some  other  allegation,  affirmative  or  negative, 
which  has  been  totally  omitted,  then  the  indictment  is  bad 
notwithstanding  the  verdict.  The  verdict  is  only  to  be  taken  as 
conclusive  evidence  that  the  facts  alleged  in  the  indictment, 
accurately  and  inaccurately,  were  proved  in  a  sense  adverse  to 
the  accused.  If  those  facts,  so  proved,  would  not  support  the 
chaige,  the  indictment  is  bad  on  a  writ  of  error ; ''  and  the 
passage  from  Williams'  Saunders  (vol.  i.,  p.  261,  edit.  1871)  is 
to  the  same  effect.  The  indictment  must  contain  all  that  is  put 
in  issue;  what  is  totally  omitted  is  not  in  issue,  whereas  an 
inaccurate  or  defective  averment  is,  and  verdict  accordingly  cures 
the  defect.  Now  is  there  such  a  total  omission  here?  The 
introductory  words,  ''  a  certain  indecent,  lewd,  filthy,  bawdy,  and 
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Rbq.       obscene  Kbel/'  merely  point  out  the  class  of  offence  under  wUcli 

V-         the  words  which  are  to  follow  come.    Bat  all  that  follows  isj  "  to 

AKD  BBBijiT.  ^**  *  certain  indecent  book  called  '  Fmits  of  Philosophy/ " 

'  There  is  no  description  even  of  the  contents  of  the  book^  and  a 

^Q^^'  total  omission  of  all  qnotation,  and^  according  to  the  aathorities 
Obscene  Kbel-~  ^  ^^Q  examined^  sach  an  omission  is  fatal.  Some  American  cases 
Indictment,  have  been  cited;  bat  they  do  not  help  the  prosecution^  for  they 
either  are  not  the  law  of  England^  or^  if  they  are  they  are  in  the  defen- 
dants' &voar.  They  seem  to  say  that  where  there  is  an  averment 
that  the  libel  is  so  bad  as  to  pollate  the  records  of  the  court  if  set 
out  upon  itj  the  libel  need  not  be  set  out.  But  here  there  is  no 
such  averment.  Even  if  there  had  been  sucli  an  averment,  I 
know  no  authority  for  saying  that  that  is  the  law  of  England.  It 
seems  a  more  robust  doctrine  to  say  there  is  nothing  m  such  an 
objection,  when  everyone  that  is  in  court  during  the  trial  hears 
the  obscenily  over  and  over  again.  Therefore,  in  my  opinion, 
this  indictment  is  incurably  defective,  and  the  defendcmta  are  on 
that  short  ground,  one  entirely  of  law  and  quite  apart  from  the 
merits  of  their  case,  entitled  to  our  judgment. 

Cotton,  L.J. — ^I  am  of  the  same  opinion.  Though  merely  one 
of  criminal  pleading,  this  is  an  important  question,  since  it  is 
most  desirable  that  there  should  be  certainty  in  our  criminal 
law.  Now  the  rule  on  this  point,  as  to  what  it  is  necessary  to 
set  out  in  an  indictment  for  a  libel,  is  perhaps  best  stated  by 
Lord  Ellenborough  in  Oooh  v.  Oox  (3  M.  &  Sel.  110),  which 
has  been  already  frequently  referred  to.  That  rule  was  esta- 
blished a  long  time  ago ;  it  has  been  constantly  and  uniformly 
recognised  since,  as  appears  from  the  string  of  cases  referred  to 
by  my  brother  Brett,  and  no  case  going  in  the  opposite  direction 
has  been  cited  by  the  counsel  for  the  prosecution.  The  only  case 
at  all  of  that  character  was  Dugdalefa  case  (Dear  &  P.  G.  G.  64), 
but  that  case  was  not  really  in  point.  Therefore  the  rule  must 
be  taken  to  be  well  and  firmly  established,  and  that  being  so,  it 
is  scarcely  necessary  to  consider  the  reason  of  it.  But  one  good 
and  sufficient  reason  it  is  easy  to  see,  viz.,  that  the  defendant  may 
be  able,  by  demurrer,  to  raise  the  question  whether  the  indict- 
ment charges  any  offence  at  all.  We  must  not  look  at  the 
injustice  or  inconvenience  of  any  particular  case ;  here  is  a  rule 
existing,  and  it  is  our  duty  to  adhere  to  it.  The  court  below 
plainly  were  not  aware  of  these  English  cases  laying  down  and 
confiiming  this  rule.  None  of  them  were  brought  to  their 
attention,  American  cases  alone  being  cited.  Bat  do  these 
American  cases  even  justify  such  an  omission  as  there  i&  here  ? 
We  should  not  be  bound  by  them  if  they  did,  but  they  do  not. 
They  lay  down  a  rule  that,  where  there  is  an  allegation  that  the 
libel  is  too  bad  to  be  put  on  the  record,  it  may  be  omitted ;  and 
it  is  enough  to  say  that  there  is  no  such  allegation  here.  But 
do  the  English  courts  recognise  that  rule  f  They  do  not.  Our 
courts  do  not  allow  libels  to  be  perpetuated  and  disseminated 
under  a  pretence  of  judicial  necessity,  but  that  is  as  far  as  they 
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go.    Where  it  is  relevant  and  necessary,  there  is  no  rale  which        Rn* 
allowB  matter  to  be   omitted  merriy  because  it  is   impare  or    bbasLuoh 
libellous.    A  court  ought  not  to  consider  its  records  defiled  by  and  Bbsamt. 
any  matter  whioh  a  defendant  has  a  substantial  interest  in       — - 
demanding  to  be  placed  on  them.    If  it  is  desirable  that  there       t_' 
should  be  an  exception  in  any  such  case^  the  Legislature  must  ohecew  Ubd-^ 
make  it^  as  it  has  made  exceptions  in  other  cases.    Is  this    Indktmenu 
omission^  tlien^  oured  by  verdict  ?    The  rule  is  simple;  verdict 
will  cure  only  d^ective  statements.    This  is  not  a  mere  defective 
statement^  tibere  is  an  absolute  and  total  omission.     Such  an 
omission  has  not  been  cured^  and  cannot  be  cured  by  verdict  i 
therefore^  according  to  settled  and  well-established  rules  of  law^ 
the  defendants  are  entitled  to  our  judgment. 

Judgment  reversed. 

Sohcitor  for  the  prosecution^  T.  J.  NeUan. 


MIDLAND  CIRCUIT. 

Lbiobstib  Spbino  Assizbs. 

Meurch  19,  1878. 

(Before  Lord  Justice  Bramwsli.) 

Bko.  v.  B&adshaw.  (a) 
Manslaughter — Sports^^Foothall — Rules  <md  practice  of  the  game. 

If,  while  engaged  m  a  friendly  gains,  one  of  the  players  commits 

an  unlawful  act  whereby  death  is  caused  to  anoth&r,  he  is  gudlty 

of  manslaughter. 
In  such  a  case  it  is  immaterial  to  consider  whether  the  act  which 

caused  the  death  was  in  accordance  with  the  rules  a/nd  practice  of 

the  game. 
The  ctct  would  be  unlawful  if  the  person  committing  it  intended 

to  produce  serious  injury  to  another,  or  if,  committing  am,  act 

which  he  knows  may  produce  serious  injury,  he  is  indifferent  and 

reckless  as  to  the  consequences. 

WILLIAM  BRADSHAW  was  indicted  for  the  manslaughter 
of  Herbert  Dockerty,  at  Ashby-de-la-Zouoh,  on  the  28th 
day  of  February. 

(a)  Reported  by  Gilbbbt  G.^Ksnhedt,  Esq.,  Barristor-at-Lav. 
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Rao.  The  deceased  met  with  the  injiuy  which  caaaed  his  death  on 

BsAMnAw    ^^  occasion  of  a  football  match  played  between  the  football 

^^    '    dabs  of  Ashby-de-la-Zonche  and  GoalviUe^  in  which  the  deceased 

1878.       was  a  player  on  the  Ashby  side,  and  the  prisoner  was  a  player  on 

Manslmuihter  ^®  Coalville  sidc.    The  game  was  played  according  to  certain 

J^Eo^uZ  i^^  known  as  the  ''  Association  Kales/'  (a)    After  the  game 

had  proceeded  abont  a  quarter  of  an  honr^  the  deceased  was 

'' dribbling"  the  ball  along  the  side  of  the  ground  in  the  direction 

of  the  Coalville  goal^  when  he  was  met  by  the  prisoner^  who  was 

ronning  towards  him  to  get  the  ball  from  him  or  prevent  its  further 

progress;   both  players  were  running  at  considerable  speed; 

on  approaching  each  other^  the  deceased  kicked  the  ball  beyond 

the  prisoner^  and  the  prisoner^  by  way  of ''  charging  '^  the  deceased^ 

jumped  in  the  air  and  struck  mm  with  his  knee  in  the  stomach. 

The  two  metj  not  directly  but  at  an  angle^  and  both  fell.    The 

prisoner  got  up  unhurt^  but  the  deceased  rose  witti  difficulty  and 

was  led  from  uie  ground.    He  died  next  day,  after  considerable 

suffering,  the  cause  of  death  being  a  rupture  of  the  intestines. 

Witnesses  were  called  from  both  teams  whose  evidence 
differed  as  to  some  particulars,  those  most  unfavourable  to  the 
prisoner  alleging  that  the  ball  had  been  kicked  by  the  deceased 
and  had  passed  the  prisoner  before  he  charged ;  that  the  prisoner 
had  therefore  no  right  to  charge  at  the  time  he  did,  that  the 
charge  was  contrary  to  the  rules  and  practice  of  the  game  and 
made  in  an  unfair  manner,  with  the  knees  protruding;  while 
those  who  were  more  favourable  to  the  prisoner  stewed  that 
the  kick  by  the  deceased  and  the  charge  by  the  prisoner  were 
simultaneous,  and  that  the  prisoner  had  therefore,  according  to 
the  rules  and  practice  of  the  game,  a  right  to  make  the  charge, 
though  these  witnesses  admitted  that  to  charge  by  jumping  with 
the  knee  protruding  was  un&ir.  One  of  the  umpires  of  the 
game  stated  that  in  his  opinion  nothing  unfair  had  been  done. 

Etherington  Smith  appeared  for  the  prosecution. 

Svnms  Reeve  for  the  defence. — ^The  learned  council  referred  to 
Reg.  V.  Toung  (10  Cox '0.  0.  871),  quoting  from  ''Roscoe's 
Digest  of  the  Law  of  Evidence  in  Criminal  Cases,'^  p.  710, 9th  ed.) 

Brauwell,  L.  J.,  in  summing  up  the  case  to  the  jury  said, ''  The 
question  for  you  to  decide  is  whether  the  death  of  the  deceased 
was  caused  by  the  unlawful  act  of  the  prisoner.  There  is  no  doubt 
that  the  prisoner's  act  caused  the  aeath  and  the  question  is 
whether  that  act  was  unlawful.  No  rules  or  practice  of  any  game 
whatever  can  make  that  lawful  which  is  unlawful  by  the  law  of  the 
land ;  and  the  law  of  the  land  says  you  shall  not  do  that  which 
is  likely  to  cause  the  death  of  another.    For  instance,  no  persons 

(a)  Ethaingion  Smithy  in  opening  the  cue  for  the  proaeontion,  wm  proceeding  to 
ezplidn  the  "Association  Roles"  to  the  Jarj,  and  to  comment  upon  the  fact  of 
whether  the  prisoner  was  or  was  not  acting  within  those  roles,  when  Bramwell,  L.J. 
interposed,  saying  **  whether  witiiin  the  nSes  or  not,  the  prisoner  woold  be  goilty  of 
manslaogbter  if  while  committing  an  nnlawfol  act  he  oaosed  the  death  of  the 
deceased." 
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can  by  agreement  go  oat  to  fight  with  deadly  weapons^  doing  by        Rm. 
agreement  what  the  law  says  shall  not  be  dono^  and  thos  shelter    ^^^^  ^^ 

themselyes  firom  the  conseqnenoes  of  their  acts.    Therefore^  in  one        

way  yon  need  not  concern  yoarselves  with  the  mles  of  football.  1878. 
Batj  on  the  other  handj  if  a  man  is  playing  according  to  the  '17' i* 
roles  and  practice  of  the  game  and  not  going  beyond  it^  it  may  ^^^wx! 
be  reasonable  to  infer  that  he  is  not  actuated  by  any  malicioas 
motive  or  intention^  and  that  he  is  not  acting  in  a  manner  which 
he  knows  will  be  likely  to  be  prodactive  of  death  or  injury.  Bat^ 
independent  of  the  roles^  if  the  prisoner  intended  to  cause  serious 
hurt  to  the  deceased^  or  if  he  knew  that^  in  charging  as  he  did^  he 
might  produce  serious  injury  and  was  indifferent  and  reckless  as 
to  whefcher  he  would  produce  serious  injury  or  not^  then  the  act 
would  be  unlawful.  In  either  case  he  would  be  guilty  of  a  criminal 
act  and  70a  mast  find  him  goiltjj  if  you  Ire  of  a  contmry 
opimon  vou  will  acquit  him/'  His  Lordship  carefully  reviewed 
the  evidence^  stating  that  no  doubt  the  game  was^  in  any 
circamstaiices^  a  roueh  one;  but  he  was  unwilling  to  decry  the 
maoly  sports  of  this  country^  all  of  which  were  no  doubt 
attended  with  more  or  less  danger. 

Verdict,  Not  guiUy, 

Solicitors  for  the  prosecution,  Smith  and  MammcUt,  of  Ashby- 
de-Ia-Zouch. 
Solicitor  for  the  defence,  W.  Napier  Beeve,  of  Leicester. 


MIDLAND   CIRCUIT. 

NOBTHAMFTON   SfEINO  AsSIZSS. 

March  18,  1878. 
(Before  Lord  Justice  Bbakwell.) 

Bso*  V.  Draob  and  others,  (a) 

Beceiving  stolen  goods — Chiilty  hnowledge^^Posaession  of  other 
stolen  property — Prevention  of  Crimea  Act  (S4  8f  85  Vict,  c, 
112,  8. 19.) 

In  order  to  show  guilty  knowledge,  under  34  ^  36  Vict.  c.  112,  «. 
19,  i^  is  not  sufficient  merely  to  prove  that ''  other  property  stolen 
i»iihin  the  preceding  period  of  twelve  moihths  "  had  ci  some  time 
previously  been  deaU  with  by  {he  prisoner; 

(o)Beported  by  QnAiBT  G.  KxiofBa>T,  fisq.,  Barrister- ai-Law. 


V. 
DBAaBAUD 
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Rto.       It  must  he  proved  that  stick  "  other  property  "  wds  found  in  the 
possession   of  the  prisoner  at  the  time  when  he  is  found    in 
possession  of  the  property  which  is  the  subject  of  the  indict' 
—  ment* 

]^'       Prisoner  was  indicted  for  receiving  stolen  goods.     To  show  gtUUy 

Bsceimng-^       knowledge  evidence  was  tendered,  under  34  ^  35  Vict.  c.  112^  s. 

Effidence.         19,  to  show  that  a  short  time  previously  the  prisoner  had  sold  for 

half  its  value  and  had  otherwise  disposed  of  other  property  stolen 

wUhvn  the  preceding  period  of  twelve  months. 

Held,  thai  words  of  the  statute,  34  ^  35  Vict.  c.  112,  s.  19,  did 

not  extend  to  aucA  evidence,  whdch  was  therefore  inad/missible. 

THE  prisoner  was  indicted,  with  others,  for  receiving  goods 
knowing  them  to  have  been  stolen.  The  proseoator  proved 
that  on  the  night  of  the  27th  November,  1877,  the  warehouse  of 
Messrs.  Mann,  of  Cogenhoe,  was  broken  into,  and  a  large  nnmber 
of  boots,  boot  tops,  and  skins  stolen  therefrom ;  that  on  the  22nd 
day  of  December  the  prisoner,  Oliver  Drage,  under  the  name  of 
AUred  Knight,  was  finishing  a  boot,  the  top  of  which  was  one  of 
the  tops  stolen  from  Messrs.  Mann,  and  that  he  gave  no  acconnt 
of  how  the  top  came  into  his  possession. 

The  prosecution  then,  with  a  view  of  showing  guilty  know- 
ledge, under  sect.  Id  of  34  &  35  Yict.  c.  112  {a)  called  witnesses 
to  prove  that,  a  few  weeks  before  the  warehouse  of  Messrs.  Mann 
was  broken  into,  the  premises  of  Messrs.  Evans  and  Nicholls,  of 
Desborough,  were  entered  and  reels  of  silk  and  thread  to  the 
value  of  80Z.  stolen  therefrom.  That  in  December,  1877,  these 
same  reels  were  sold  by  Drage  in  great  quantities  at  about 
half  their  value  to  the  vdtnesses,  and  tiiat  he  handed  over  to  one 
witness,  for  work  and  labour  done,  a  number  of  the  stolen  reels 
instead  of  a  money  payment. 

In  Miswer  to  his  Lordship,  the  police  stated  that  none  of  the 
reels  of  silk  or  thread  were  found  at  the  premises  of  the  prisoner 
at  the  time  when  he  was  found  finislung  the  boot,  the  top 
of  which  was  part  of  the  subject-matter  of  the  indictment. 

Upon  this  answer  being  given,  Harris,  on  behalf  of  the  prisoner, 
submitted  that  the  evidence  as  to  the  reels  was  not  within  the 
section  and  must  be  withdrawn  from  the  jury. 

BfiAMWELL,  L.J. — The  evidence  is  clearly  not  within  the  words, 
whatever  may  have  been  the  intention  of  the  Legislature. 

A.  K.  Loyd  {W.  A.  Metcalfe  with  him)  for  the  prosecution. — 
The  words  ''  there  was  found  in  the  possession  of  such  person,'' 
are  not  to  be  read  as  if  they  had  been  ''  there  was  discovered  in 
the  possession  of  such  person  at  the  time  of  finding  the  stolen 

(a)  This  section  proYides  that  '*  Where  proceedings  are  taken  against  any  person 
for  having  received  goods  knowing  them  to  be  stolen,  or  for  having  in  his  possession 
stolen  property,  evidence  may  be  given  at  any  stage  of  the  proceedings  that  there  was 
found  in  the  possession  of  such  person  other  property  stolen  within  the  preceding 
period  of  twelve  months,  and  snch  evidence  may  he  taken  into  consideration  for  the 
purpose  of  proving  that  such  person  knew  the  property  to  be  stolen,  which  forms  the 
subject  of  proceedings  taken  against  him. 
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prqierty  ihe  sabject  of  tlie  indictment/^     [B&akwell^  L.  J. —        9ml 
WIk)  can  be  said  here  to  have  "found"  the  reels?]     Finding    ,.„, Jl  ,^ 
toe  reels  in  his  possession  is  an  equivalent  expression  to  imding      othbbs. 
him  in  possession  of  the  reels.    Here  the  witnesses  to  whom       — 
the  prisoner  sold  ihe  reels  found  him  in  possession  of  the  reels^  .     ]^' 
in  other  words^  found  the  reels  in  his  possession.    A  possession    Eeceimng-- 
of  other  property  stolen  within  the  previous  twelve  months  is     EvidMce, 
what  proves  the  guilty  knowledge,  not  the  "  finding  "  of  the  reels 
in  the  sense  of  their  being  discovered  upon  a  search  by  the 
pofioe.     No  time  or  place  for  the  finding  is  specified  by  the 
section* 

Bbajcwsll^  L.  J. — If  counsel  had  not  pressed  the  admission  of 
Uus  evidence  I  should  have  said  that  no  doubt  could  exist  on  the 
points  The  words  of  the  section  do  not  extend  to  the  evidence 
toidered  here  to  prove  the  guilty  knowledge.  I  am  asked  to 
direct  the  jury  that  they  may  take  the  evidence  into  consideration 
and  to  reserve  the  point,  but  as  I  entertain  no  doubt  I  shall  tell 
the  jury  they  are  not  entitled  to  consider  the  question  of  the 
reels  upon  tins  charge. 

Solicitor  for  the  prosecution,  0.  0.  BecJce,  of  Northampton. 

Solicitor  for  the  defence.  A,  /.  Jeffery,  of  Northampton. 


SrelanH. 


HIGH    COUET   OF   JUSTICE. 

QUEEN'S  BENCH  DIVISIGN. 

Feb.  22  and  23, 1878. 

(Before  CBribn,  J.,  and  FiTzasBiOJ),  J.) 

Bbg.  v.  MoEkbant.  (a) 

Praetiee^^Ohange  of  venue  in  cases  of  felowy — Application  by 
prisoner — Prejudice  existing  among  jurors. 

In  a  case  of  murder  the  venue  was  changed  from  the  county 
where  the  alleged  crime  was  committed  to  a/nother  county,  on  an 
affidavit  by  the  prisoner's  solicitor  that  from  conversations  he  had 

(a)  Reported  by  Gboil  R.  Roohb,  Esq.,  6arrister-at-Xiaw. 
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had  with  the  jurors  of  the  county  where  the  alleged  crime  was 
committed,  he  was  convinced  a  strong  prejudice  existed  against 
the  prisoner,  and  that  an  impartial  trial  could  not  take  place 
there,  even  though  no  abortive  trial  had  taken  pUice  in  the 
county  where  the  venue  was  originally  laid.  Fitzgerald,  J., 
dissentiente. 


M' 


OTION  to  make  absolute  a  oonditional  order  that  a  writ 
of  certiorari  do  issne  directed  to  the  justices  of  oyer  and 
terminer  and  general  gaol  delivery  in  and  for  the  North-East 
Winter  Assize  County^  at  the  Winter  Assizes  for  the  said  Winter 
Assize  Gonntyi  held  at  Belfast^  in  the  county  of  Antrim,  and  to 
the  justices  of  oyer  and  terminer  and  justices  of  assize  in  and  for 
the  county  of  ]m)naghan,  to  remove  into  the  court  here  all  and 
singular  mdictments  of  whatsoever  felonies  whereof  the  said 
Bryan  McEneany  is  before  them  indicted^  together  with  all 
ihmgs  touching  the  same,  ¥dth  the  view  and  in  order  that  a 
suggestion  be  entered  on  the  roll  that  a  fair  and  impartial  trial 
cannot  be  had  by  a  jury  of  the  county  of  Monaghan,  and  that  it  is 
convenient  that  the  issue  be  tried  before  a  jury  of  the  county 
Louth.  The  affidavit  most  strongly  relied  on  by  the  prisoner 
was  that  of  Mr.  Ross  his  solicitor,  after  stating  that  the  prisoner 
had  been  tried  at  Belfast  at  the  Winter  Assizes  for  the  North- 
East  Circuit,  1877,  for  the  murder  of  his  brother  Peter  McEneany 
at  Mullinstwinan,  in  the  county  Monaghan,  on  the  19th  day  of 
August,  1877,  and  that  the  jury  disagreed,  and  the  prisoner  was 
sent  back  for  trial  to  Monaghan,  the  affidavit  thus  proceeded : 
"  On  the  25th  day  of  August  last  there  appeared  in  the  local 
paper,  viz..  The  Northern  Standard,  an  account  of  this  murder. 
The  article  was  headed  '  another  murder  near  Carrickmaoross,' 
and  commenced  as  follows : — '  One  of  the  most  cold  blooded 
murders  that  has  taken  place  in  this  part  of  the  county  during 
the  memory  of  any  living  man  took  place  early  on  the  morning 
of  Sunday  last.^  It  continued,  ^  There  is  a  strong  feeUng  of 
indignation  abroad  in  the  neighbourhood  inspired  by  the  aggra- 
vated character  of  the  atrocity,  and  there  is  some  reason  to  hope 
that  the  perpetrator  of  this  sanguinary  deed  will  yet  be  dragged 
to  justice/  And  again,  on  the  15th  day  of  September  kst 
another  article  appeared  in  the  Northern  Standard  headed,  '  The 
murder  at  Camckmacross ;  serious  discovery;  painful  scene.^ 
It  then  gave  an  account  of  the  rumours  then  in  ciitmlation  in  the 
county.  It  also  set  out  the  statement  made  bv  Michael 
McEneany  (the  son  of  the  prisoner)  at  the  magisterial  investiga- 
tion, and  says,  'Here  a  scene  ensued,  which  was  at  one  time 
painful  and  interesting.  The  old  man  wrang  his  hands,  tore  his 
hair,  and  jumped  in  a  frantic  manner  about  the  court;  he  asked 
his  son  did  he  want  him  to  be  hanged,  and  was  he  going  to  turn 
traitor ;  had  he  ever  reared  a  son  to  swear  away  his  life.'  The 
account  concluded  as  follows :  "  The  cause  that  rumour  in  the 
neighbourhood  assigns  for  the  murder  is  that  the  story  having 
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gone  abroad  tliat  the  deceased  had  signified  his  intention  of 
mafcing  the  child  of  his  niece  (who  was  living  in  the  house  with 
him)  his  heir^  the  prisoner  Bryan^  being  the  next  of  kin  to  the 
deceased,  was  anxious  to  have  him  out  of  the  way  before  he 
ahoold  have  made  a  will  in  favour  of  the  child/  ^^    The  depo- 
nent then  stated  his  belief  that  these  articles  had  a  prejudicial 
effect  to  the  prisoner.    The  deponent  stated  that  he  had  a  con- 
versation with  a  member  of  the  jury  who  tried  the  prisoner  at 
BelfiEksty  and  that  he  told  him  seven  of  the  jury  were  m  favour  of 
the  prisoner.    The  deponent  then  proceeded  to  state  his  know- 
ledge of  large  numbers  of  the  jurors  of  the  county  Monaghan, 
and  that  before  the  trial  at  Belfast  he  was  informed  by  several 
jnrors  that  they  were  convinced  Bryan  McEneany  was  guilty  of 
the  alleged  murder  and  that  if  they  were  on  the  jury  he  would 
never  have  an  opportunity  of  committing  another  crime.    That 
he  was   informed   at  Belfast  by  some  of  the  more  respectable 
of  the  Grown  witnesses  that  the  excitement  in  the  neighbourhood 
of  the  locality  where  the  murder   was  committed  was  intensci 
and  that  if  McEneany  were  acquitted  of  the  charge  he  might 
never  return  home,  as  his  life  would  not  be  worth  an  hour's  pur- 
chase in  that  district.    That  since  the  Belfast  trial  a  number  of 
jurors  residing  in  the  neighbourhood  of  Monaghan,  viz.,  from 
thirty  to  forty,  expressed  themselves  to  the  deponent  altogether 
dissatisfied  vath  the  trial  there,  and  stated  that  if  they  had  been 
upon  the  jury  they  would  have  found  the  prisoner  guilty  at  once, 
and  would  have  no  hesitation  at  all  in  hanging  every  member  of 
his  fiimily.     The  affidavit  then  proceeded  to  state  several  other 
instances  of  a  like  nature  in  which  jurors  had  stated  that  they  had 
formed  an  adverse  opinion  to  the  prisoner.     That  the  jury  panel 
for  the  county   Monaghan   is  a  very  limited    one,  consisting 
generally  of  not  more  than  200  names  and  invariably  some  of 
them  are  presiding  as  grand  jurors  for  the  county.    That  a  num- 
ber of  them  are  also  publicans  whom  the  Crown  Solicitor  always 
directs  to  stand  aside,  and  a  large  number  of  the  remainder  reside 
in  the  Carrickmacross  district  of  the  county,  where  the  murder 
kx>k  place.    That  the  deponent  knew  well  the  general  feeling 
of  the  people  from  the  statements  made  to  him  by  jurors  in  diffiB- 
rent  parts  of  the  county,  and  that  even  if  he  exercised  his  right 
of  challenge  on  behalf  of  his  client  to  the  very  fullest  extent,  he 
believed  an  unbiassed  jury  could  not  be  obtained  to  try  the  case 
in  the  county  Monaghan.      The  son   of  the   prisoner,  Peter 
McEneany,  also  deposed  to  the  strong  feeling  existing  in  the 
neighbourhood  against  the  prisoner,  and  to  the  &ct  that  certain 
Grown  vritnesses  refused  to  travel  in  the  same  railway  carriage 
with  any  of  the  prisoner's  family  when  on  their  way  to  give 
evidence  at  the  trial  at  Belfast.    The  Crown  Solicitor  and  the 
Sessional  Crown  Solicitor  denied  the  existence  of  a  vddespread 
feding  against  the  prisoner  in  Monaghan.    The  resident  magis* 
trate  in  Monaghan  made  a  similar  statement,  and  his  affidavit 
contained   the   following  statement,  ''The  said  county  is  large 
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and  well-populated,  and  there  are  in  the  present  year  over  677 
names  on  the  jurors'  book;  I  believe  that  by  far  the  greater 
number  of  persons  on  the  said  book  know  nothing  of  the 
facts  of  the  alleged  murder,  and  have  hardly  ever  heard  of 
it.  As  the  locality  where  the  crime  occurred  is  considerably 
nearer  to  Dundalk  (the  assize  town  of  Louth)  than  the  town 
of  Monaghan,  it  is  much  more  likely  that  the  jurors  who  would 
be  empanelled  in  the  former  town  would  have  a  greater 
knowledge  of  the  circumstances  of  the  case,  and  be  more  subject 
to  local  and  other  influences,  than  those  who  would  be  empanelled 
in  Monaghan/' 

The  SolicUoT'-Oeneral  {Fitzgibbon),  with  him  Holmes,  Q.C,  and 
Kiabey  for  the  Crown,  showed  cause. — ^There  has  not  been  a  suiBi- 
cient  case  made  out  on  the  affidavits  to  change  the  venue.  The 
solicitor  for  the  prisoner  has  evidently  been  going  about  among  the 
jurors  trying  to  extract  opinions  from  them  about  the  case.  No 
doubt  a  power  does  exist  in  the  Court  to  change  the  venue,  but 
it  should  not  be  exercised  until  an  abortive  trial  has  taken  place. 
No  such  abortive  trial  has  as  yet  taken  place  in  the  county 
Monaghan.  That  was  the  case  in  The  Queen  v.  BoflireU  (Ir.  Bep. 
4  C.  L.  284 ;  see  Bex  v.  Holdm,  5  B.  &  Ad.  347). 

Dodd  (with  him  Overend)  for  the  prisoner,  in  support  of 
conditional  order. — ^The  rule  of  law  upon  this  subject  is  tiius 
laid  down  by  Lefroy,  C.J.  in  The  Queen  v.  Oonway  (7  Ir.  C. 
L.  Bep.  535) :  '^  If  you  find  such  a  state  of  circumstances  upon 
the  £aiots  as  shows  that  a  large  portion  of  those  persons  who  are 
usually  called  upon  the  jury  for  the  trial  of  cases  of  this  sort  are 
placed  under  circumstances  which  make  it  presumable  that  they 
will  be  so  affected  by  prejudice  or  partiality,  or  other  sufficient 
causes,  as  to  prevent  them  giving  a  fair  and  impartial  verdict, 
the  Court  is  warranted  in  removing  the  place  of  trial.'^  In 
Himt^s  case  (3  B.  &  Aid.  444),  the  trial  was  removed  to  another 
county :  (See  Beg.  v.  Palmer,  5  El.  &  B.  1028.) 

O'Bbisn,  J. — ^I  cannot  disregard  the  positive  statement  in  Mr. 
Boss's  affidavit,  as  to  the  opinions  expressed  to  him.  It  has  been 
suggested  that  these  expressions  are  the  result  of  Mr.  Boss  going 
about  the  county  asking  for  them;  but  that  has  not  been  stated  in 
any  of  the  affidavits.  Mr.  Boss  states  that  on  several  occasions 
he  was  informed  by  several  jurors  that  they  were  convinced  the 
man  was  guilty.  He  states  his  conversation  with  a  gentleman, 
who  served  on  the  jury,  that  I  think  should  not  have  been  put 
forward.  I  have  no  doubt  there  are  a  large  number  of  jurors  who 
have  a  feeling  against  the  prisoner.  I  do  not  apprehend  this  case 
will  be  drawn  into  precedent ;  if  in  any  case  the  Crown  apprehend 
a  man  will  not  receive  a  fair  trial,  that  is  a  ground  authorising  the 
Court  to  change  the  venue.  The  Court  will  decide  any  other 
case  according  to  its  circumstances. 

FiizossALD,  J . — ^This  motion  was  heard  yesterday  before  my 
brother  O'Brien  and  me.  I  think  that  the  cause  shown  against 
the  order  by  Mr.  Solicitor-General  ought  to  be  allowed,  but  my 
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broUier  entertains  a  different  opinion^  I  willingly  yield  to  his 
better  jadgment  and  greater  experience,  but  at  the  same  time 
desire  to  state  my  views  lest  the  order  to  be  made  should  be 
drawn  into  a  precedent.  I  may  state  in  the  outset  that  we  are 
both  of  opinion  that  the  trial  should  not  take  place  at  Dundalk, 
and  that  the  change  of  venue,  if  any,  should  be  to  Armagh.  It 
was  urged  in  argument  that  there  was  no  instance  of  such  a 
change  in  a  capitsd  felony  at  the  instance  of  the  prisoner,  but  we 
entertain  no  doubt  as  to  the  authority  of  the  Court,  on  a  proper 
case  being  made,  and  I  am  prepared  to  say  tJiat  our  authority 
ahoidd  be  exercised  not  less  freely  in  cases  of  felony  than  in  mis- 
demeanours and  more  freely  for  the  prisoner  than  for  the  prosecu- 
tor. I  am^  however,  apprehensive  that  in  making  the  order  we  go 
hr  to  eatablish  a  very  dangerous  precedent,  and  therefore  I  state 
the  reasons  which  would  lead  me  to  refuse  the  writ  of  certiorari. 
The  case  made  for  the  prisoner  rests  entirely  on  the  affidavit  of 
Mr.  Boss,  his  solicitor,  and  on  a  few  paragraphs  only  of  that 
affidavit.  The  other  affidavits  made  to  sustain  the  motion  count 
for  nothing.  The  homicide  with  which  the  prisoner  is  charged  is 
not  agrarian,  and  there  is  nothing  connected  with  it  which  would 
produce  any  other  feeling  than  tluit  of  horror  at  the  crime,  and  a 
deeire  that  the  perpetrator  should  be  brought  to  justice.  I  should 
hope  that  such  is  the  view,  not  only  of  the  people  of  the  locality, 
but  of  the  whole  country.  The  crime  charged  against  the 
prisoner  is  a  domestic  murder,  and  it  was  perpeirated  m  August, 
1877,  at  Magheraclone,  in  the  angle  of  the  county  of  Monaghan, 
projecting  between  the  counties  of  Cavan  and  Louth,  and  at 
a  point  distant  about  two  miles  from  Eingscourt,  in  Cavan, 
ana  this  locality  is  referred  to  in  Mr.  Bosses  affidavit  as 
''the  di8trict,''~and  embraces  but  a  very  smsdl  and  almost  isolated 
part  of  the  county.  The  cause  was  sent  to  be  tried  at  Belfast 
at  the  last  Winter  Assizes,  and  was  tried  on  the  18th  and  19th 
days  of  December  last,  ending  in  a  disagreement  and  a  discharge 
of  the  jury.  I  have  now  to  make  some  comments  on  the 
affidavit  of  Mr.  Boss,  but  as  I  am  informed  he  is  a  very  young 
practitioner  I  should  add,  that  if  he  has  erred  it  has  been  no 
doubt  through  excess  of  zeal  for  his  client's  interest.  Mr.  Boss 
first  tells  us  that  when  the  jury  at  Belfast  was  discharged,  he  was 
informed  by  one  of  them  U  seven  of  their  body  wer^  for  an 
acquittal.  As  this  allegation  could  have  no  bearing  on  the 
present  motion,  the  inference  is  that  it  was  introduced  with 
another  view,  viz.,  by  giving  publicity  to  it,  to  affect  the  next 
jiuy  who  may  try  tiie  cause.  Mr.  Boss  states  in  effect,  that  being 
a  general  practitioner  in  the  county  of  Monaghan,  and  brought 
into  contract  with  the  jurors  of  the  county,  he  has  from  time  to 
time  learned  from  a  great  number  of  them  that  they  entertain 
and  have  expressed  opinions  verj  adverse  to  the  prisoner.  I  do 
not  go  at  all  into  details  and  desire  to  avoid  them,  but  the 
impression  conveyed  to  my  mind  is  that  the  prisoner's  solicitor  has 
been  putting  himself  in  communication  with   numbers   of  the 
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jurors  of  the  coanty,  and  elicited  from  them  expressionB  of 
opinion  adverse  to  the  prisoner  to  be  put  forward  soon  after  in 
an  affidavit  to  change  the  venue.  I  need  not  point  oat  that  such 
a  line  of  proceeding  is  not  within  the  proper  duty  of  a  solicitor, 
that  it  is  fraught  wibh  danger  to  the  adhninistration  of  justice 
and  nearly  approaches^  and  may  lead  to^  the  canvassing  of  jurors. 
There  is  nothing  before  us  to  show  that  the  jurors  alluded  to 
really  entertained  the  opinion  they  are  represented  to  have 
expressed.  Again,  if  the  venue  is  to  be  changed  on  evidence  so 
obtained  and  of  such  a  character,  it  is  unnecessary  to  point  out 
how  easily  in  other  cases  following  this  precedent  a  foundation 
may  be  laid  or  fabricated  for  a  similar  motion.  But  apart  from 
the  consideration  I  have  suggested,  the  affidavit  is  not  to  me 
satisfactory.  It  gives  no  names  and  presents  no  statements 
that  can  be  specifically  answered  or  that  can  be  encountered 
eV^en  by  a  general  direct  denial.  It  is  to  be  observed,  too,  that 
almost  all  the  allegations  in  the  affidavit  would  be  satisfied  if  we 
suppose  that  ''thirty  or  forty''  of  the  county  jurors  coming 
from  the  district  haa  expressed  the  adverse  opimon  which  Mr. 
Boss  describes.  The  prosecutors  have  encountered  these  general 
allegations  in  the  only  way  practicable,  viz.,  by  the  affidavits  of 
the  county  resident  magistrate  and  of  the  sessional  Crown 
solicitor,  both  gentlemen  long  resident  in  the  county,  with  special 
means  of  information  and  of  great  experience  in  county  affiiirs. 
From  these  affidavits  I  am  led  to  the  conclusion  that  there  is  no 
feeling  at  all  in  the  county  other  than  is  produced  by  a  domestic 
crime  of  so  deep  a  dye,  and  that  there  is  no  well  founded  reason 
to  suppose  that  the  prisoner  would  not  receive  an  impartial  trial 
in  the  county  of  Mona^ian.  The  affidavit  of  Mr.  Boss  is  to  me 
very  unsati^actory.  The  effect  of  the  order  now  about  to  be 
made  will  be  almost  necessarily  to  postpone  the  trial  to  the  next 
Summer  Assizes,  as  we  can  accept  no  consent  from  the  prisoner, 
and  do  not  intend  to  impose  any  terms  on  him.  The  certiorari 
will  probably  issue  to-day,  but  there  will  be,  according  to 
established  practice,  six  days  for  its  return.  On  the  return  of  the 
indictment  here  a  writ  of  haheas  corpus  must  be  sued'out  to  bring 
up  the  prisoner,  and  on  his  appearance  in  this  court  he  will  be 
called  on  to  plead  de  novo^  then  notice  of  trial  must  be  g^ven^ 
the  fUd  privs  record  made  up,  and  jury  process  awarded. 


Venue  changed  to  Armagh* 
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HOUSE    OF   LORDS. 

March  1  cmd  4,  1878. 

(Before   the    Lord    Chancellor    (Cairns)^    Lords    BathislbTj 

PjbnzancE;  and  Gordon.) 

GUNDT  V.  LiNDSAT.  (a) 

Fraud — Property  in  goods  obtained  hy  fraud — Bona  jide  pur  chaser. 

A  purchaser  of  a  chattel^  who  has  not  purchased  in  ma/rhet  o^^ert, 
takes  the  chaiiel  svijeot  to  any  infirmity  of  title  in  the  vendor, 
even  if  he  purchase  bond  fide  without  notice. 

A  person  of  the  na/me  of  A,  Blenkam  wrote  to  the  respondents  and 
ordered  goods  of  them,  intentionally  signing  his  name  in  such  a 
manner  as  to  be  mistaken  for  Blenhiron.  There  was  a  respect^ 
able  firm  of  that  name,  and  the  respondents,  believing  that  tliey 
were  dealing  with  thai  firm,  forwa/rded  the  goods  to  Blenkam, 
Blenkam  had  no  means  of  paying  for  the  goods.  The  appellants 
afterwards  purchased  the  goods  bona  fide  from  Blenkam. 

Held  {afhrming  the  judgment  of  the  court  below),  thai  the  property 
in  the  goods  had  never  passed  from  the  respondents  amd  that 
they  were  entitled  to  recover  the  value  of  them  from  the  appeU 
lafUs. 

Hardman  v.  Booth  (I  E.  ^  C.  803 ;  7  L.  T.  Bep.  N.  8.  638) 
foUoufed. 

This  was  an  appeal  from  a  judgment  of  the  Goort  of  Appeal 
(Mellish,  Brett^  and  and  Amphlettj  L.JJ.)^  reported  in  2  Q.  B. 
Diy.  96^  and  36  L.  T.  Bep.  N.S.  845,  reversing  a  decision  of  the 
Queen's  Bench  Division  (Blackburn,  Mellor,  and  Lush,  JJ.),  re- 
ported in  1  Q.  B.  Div.  348,  and  34  L.  T.  Rep.  N.  S.  314,  in  favour 
of  the  appellants,  who  were  the  defendants  below. 

The  plainti&  were  linen  manufacturers  at  Belfast,  and  the 
defendants  carried  on  business  in  London.  The  action  was 
brought  for  the  conversion  of  250  dozen  cambric  handkerchiefs. 
The  case  was  tried  before  Blackburn,  J.  and  a  special  jury  in 
November,  1875. 

At  the  trial  it  appeared  that  a  person  named  Blenkam  ordered 
goods   in   writing  from  the    plaintiff,   giving  as   his    address 

(a)  Reported  by  0.  E,  Mildbh,  Esq.,  Berrister-at-Law. 
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OujiDT       "  Blenkam  and  Oo.,  37,  Wood-street,  and  5,  Little  Love-lane, 
-    ^'  Cheapside/^    There  was  a  very  respectable  firm  of  Blenkiron 

"°'^^'     and  Dons,  carrying  on  business  in  Wood-street,  whose  name  was 
1878.       known  to  the  plaintiffs,  and  they  supplied  the  goods  believing 
„~7        that  they  were  dealing  with  that  firm.     Blenkarn  had  no  means 
Property  in    ^^  W^^S  ^^^  ^^®  gooQS,  and  on  the  discovery  of  the  fraud  he  was 
goods  thereby  prosocuted  for  obtaining  goods  by  false  pretences,  and  was  oon- 
obtained,     yicted.     Before  his  conviction  he  had  sold  some  of  the  goods  to 
the  defendants  in  the  ordinary  way  of  business,  and  the  defen- 
dants had  resold  them  before  the  fraud  was  discovered.    It  was 
admitted  that  they  were  bond  fide  purchasers  for  value. 

The  Queen's  Bench  Division  directed  the  verdict  to  be  entered 
for  the  defendants  on  the  ground  that  the  property  in  the  goods 
had  passed  to  Blenkam,  and  from  him  to  the  defendants,  but 
this  decision  was  reversed  as  above  mentioned. 

The  Solicitor-Oeneral  (Sir  H.  S.  Giflfard,  Q.O.),  Benjamin,  Q.C., 
and  B.  F.  Williams  appeared  for  the  appellants,  and  argued  that 
there  was  a  distinction  between  goods  obtained  by  laroeny  and 
goods  obtained  by  fraud ;  in  the  former  case  the  property  does 
not  pass,  in  the  latter  it  does.  Blenkam  was  a  real  person, 
carrying  on  his  business  at  the  address  he  gave,  and  thev  made 
'  the  contract  ¥dth  him,  and  delivered  the  goods  to  him  with  the 
intention  of  passing  the  property,  though  they  mistook  him  for 
someone  else.  (See  2  Buss,  on  Crimes,  4th  edit  p.  200,  and  the 
cases  there  cited.)  The  case  of  Beg.  v.  Middleton  (L.  Bep.  2  C. 
0.  B.  38;  28  L.  T.  Bep.  N.  S.  777)  shows  the  distinction  between 
false  pretences  and  larceny.  See  also  Horwood  v.  Smith  (2  T. 
Bep.  750),  and  the  recent  Act  (30  &  31  Vict.  c.  85,  s.  9),  which 
points  in  the  same  direction,  as  it  does  not  extend  the  relief 
given  to  a  bond  fide  purchaser  in  cases  of  larceny  to  oases  of  false 
pretences,  because  it  is  not  necessary.  The  result  of  the  decisions 
is  that  a  contract  obtained  by  fraud  is  not  void  but  voidable  at 
the  option  of  the  vendor,  but  until  he  has  exercised  that  option 
the  fraudulent  purchaser  may  transfer  the  property  to  a  bond  fide 
third  party.  The  plaintiffs  parted  with  the  title  and  the  property, 
which  passed  to  Blenkam,  and  they  intended  to  do  so ;  a  man  is 
bound  by  his  own  intention  even  in  a  case  of  fraud.  In  giving 
possession  they  gave  a  title  as  well :  (see  Pease  v.  Oloahec,  L.  Bep. 
1  P.  C.  219 ;  15  L.  T.  Bep.  N.  S.  6  j  citing  Kingsford  v.  Merry,  11 
Ex.  577.) 

Wills,  Q.G.  and  Fullarton,  for  the  respondents,  supported  the 
judgment  of  the  Court  of  Appeal,  and  contended  that  no  contract 
had  been  entered  into  at  all,  so  that  no  title  could  be  given  to 
the  defendants. 

The  Solicitor-Oeneral  replied. 

March  4. — ^Their  Lordships  gave  judgment  as  follows  : 

The  LoED  Chancelloe  (Cfaims). — My  Lords,  you  have  in  this 
case  to  discharge  a  duty  which  is  always  a  disagreeable  one  for 
any  Court,  namely,  to  determine  as  between  two  parties,  both  of 
whom  are  perfectly  innocent,  upon  which  of  the  two  the  conse- 
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openoes  of  a  firaud  practised  npon  both  of  them  must  fall.     In       Gmn>Y 
discharging  that  duty  yonr  Lordships  can  do  no  more  than  apply     t  ikobay 

rigoroaaly  the  settled  and  well-known  rales  of  law.    With  regard       

to  the  title  to  personal  property^  those  rules  may^  I  take  it^  be  1878. 
thus  expressed:  By  the  law  of  our' country  the  purchaser  of  a  „  T 
chattel  tokes  the  chattel  as  a  general  rule^  subject  to  what  may  Property  in 
turn  out  to  be  certain  infirmities  in  the  title.  If  he  purchases  the  goods  therdfy 
chattel  in  market  overt,  he  obtains  a  title  which  is  good  against  o*'«»«i 
all  the  world ;  but  if  he  does  not  purchase  the  chattel  in  market 
oyert,  and  if  it  turns  out  that  the  chattel  has  been  found  by  the 
person  who  professed  to  sell  it,  the  purchaser  will  not  obtain  a 
title  as  against  the  real  owner.  If  it  turns  out  that  the 
chattel  has  been  stolen  by  the  person  who  has  professed 
to  sell  it,  the  purchaser  will  not  obtain  a  title.  If  it  turns 
out  that  the  chattel  has  come  into  the  hands  of  the  person 
who  professed  to  sell  it  by  a  de  facto  contract,  that  is 
to  say^  a  contract  which  has  purported  to  pass  the  property  to  him 
firom  ibe  owner,  then  the  purchaser  will  obtain  a  good  title,  even 
though  afterwards  it  should  appear  that  there  were  circumstances 
connected  with  that  contract  which  would  enable  the  original 
owner  of  the  goods  to  reduce  it  and  to  set  it  aside,  because  those 
drcamstanoes  will  not  be  allowed  to  interfere  with  a  title  for 
valuable  consideration  obtained  by  some  third  party  during  the 
interval  while  the  contract  remained  unreduced.  The  question, 
therefore,  in  the  present  case,  as  your  Lordships  will  observe, 
really  becomes  the  very  short  and  simple  one  which  I  am  about  to 
state.  Was  there  any  contract  which,  with  regard  to  the  goods 
in  question  in  this  case,  had  passed  the  property  from  Messrs. 
Lindsay  to  Alfred  Blenkam  f  If  there  was  any  contract  passing 
that  property,  even  though,  as  I  have  said,  it  might  afterwards  be 
open  to  a  process  of  reduction  upon  the  ground  of  fraud,  still  in 
the  meantime  Blenkam  might  have  conveyed  a  good  title  for 
valuable  consideration  to  the  present  appellants.  Now  there  are 
two  observations  bearing  upon  the  solution  of  that  question  which 
I  desire  to  make.  In  the  first  place,  if  the  property  in  the  goods 
passed,  it  could  only  pass  by  way  of  contract,  there  is  nothing 
else  which  could  have  passed  the  property.  The  second  observa- 
tion is  this,  your  Lordships  are  not  here  embarrassed  by  any 
conflict  of  evidence,  or  any  evidence  whatever,  as  to  conversations 
or  as  to  acts  done ;  the  whole  history  of  the  transaction  lies  upon 

Eiper.  The  principal  parties  concerned,  the  respondents  and 
lenkarn,  never  came  in  contact  personally ;  everything  that  was 
done  was  done  by  writing.  What  has  to  be  judged  of,  and  what  the 
jury  in  the  present  case  had  to  judge  of,  was  merely  the  conclusion 
to  be  derived  fi^m  that  writing,  as  applied  to  the  admitted  facts  of 
the  case.  Now,  discharging  that  duty,  and  answering  that  inquiry 
what  the  jurors  have  found  in  substance  is  this :  they  have  found 
that  by  the  form  of  the  signatures  to  the  letters  which  were 
written  by  Blenkam,  by  the  mode  in  which  his  letters  and 
Ids  applications   to   the  respondents  were  made  out,  and  by 
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OraDT      tiie  W9J  IB  whicb  lie  loft  uuxxrvected  the  mode  and  form  in 

TfiFTiMT.     ^^^''^  ™  ^^^"^  ^  ^'^^^  addresaed  b^  the  respondentB,  that  by 

*     an  those  means  be  led^  and  intended  to  lead^  the  reBpondents 

197a.       to  beUere,  and  they  £d  believe,  that  the  penon  with  whom  thOT 

jyJZ^     were  oommnnicating  was   not   Blenkam^    the    diRhoniwt   and 

Pnmertyim    irreffiponaible  man,  bat  was  a  well-known  and  solvent  booae 

goooMthenbjf  of  Blenldron  and  Sons,  doing  bnsmeBs  in  the  same  street. 

"^'''^'^  Those  things  are  foond  as  mattera  of  fiMst,  and  they  <uce  placed 
beyond  the  range  of  dispnte  and  oonlroversy  in  the  case.  If 
that  is  so,  what  is  the  oonseqnenoe  ?  It  is  that  Blenkam  was 
acting  here  jost  in  the  same  way  as  if  he  had  forged  the  signatore 
of  Blenldron  and  Sons  to  the  applications  for  goods,  and  as  if, 
when  in  retom  the  g^oods  were  forwarded,  and  letters  were  sent 
accompanying  them,  he  had  intercepted  the  goods  and  interoepted 
the  letters,  and  had  taken  possession  of  uie  goods  and  of  the 
letters  which  were  addressed  to,  and  intended  for,  not  himself, 
bnt  the  firm  of  Blenldron  and  Sons.  Now,  stating  the  matter, 
shortly  in  that  way,  I  ask  the  question,  is  it  possible  to  imagine 
that  in  that  state  of  things  any  contract  coold  have  arisen 
between  the  respondents  and  Blenkam?  Of  him  they  knew 
nothing,  and  of  him  they  never  thought,  with  him  they  never 
intended  to  deal.  Their  minds  never,  even  for  an  instant  of 
time,  rested  npon  him,  and  as  between  him  and  them  there  was 
no  ccn$en8tbs  of  mind  which  could  lead  to  any  agreement,  or  to  any 
contract  whatever.  As  between  him  and  them  were  was  merely  the 
one  side  to  a  contract  where,  in  order  to  produce  a  contract,  two 
sides  would  be  required.  With  the  firm  of  Blenkiron  and  Sons 
of  course  there  was  no  contract,  for  as  to  t  hem  the  matter 
was  entirely  unknown,  and  therefore  the  pretence  of  a  contract 
was  a  failure.  The  result,  therefore,  is  this,  that  your  Lordships 
have  not  here  to  deal  with  one  of  those  cases  in  which  there  is  de 
facto  a  contract  made  which  may  afterwards  be  impeached  and  set 
aside  on  the  ground  of  fraud ;  but  you  have  to  deal  with  a  case 
which  ranges  itself  under  a  completely  different  chapter  of  law, 
the  case,  namely,  in  which  the  contract  never  comes  into  existence. 
That  being  so,  it  is  idle  to  talk  of  the  property  passing.  The 
property  remained,  as  it  originally  had  been,  the  property  of  the 
responaents,  and  the  title  which  it  was  attempted  to  give  to  the 
appellants  was  a  title  which  could  not  be  given  to  them.  I 
therefore  move  your  Lordships,  that  this  appeal  be  dismissed 
with  costs,  and  the  judgment  of  the  Court  of  Appeal  be 
affirmed. 

Lord  HathebIiET. — ^My  Lords,  I  have  come  to  the  same  con- 
clusion as  that  which  has  just  been  expressed  by  my  noble  and 
learned  friend  on  the  woolsack.  The  real  question  we  have  to  con- 
sider here  is  this,  whether  or  not  any  contract  was  actually  entered 
into  between  the  respondeu^i  and  a  person  named  Alfred 
Blenkam,  who  imposed  upon  tnem  in  the  manner  described  by 
the  verdict  of  the  jury ;  the  case  that  was  tried  being  one  as 
between  the  alleg^  vendors  and  a  person  who  had  purchased 
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from  Alfred  Blenkam.    Now  the  case  is  simply  this^  as  put  by       CnmoT 
the  learned  jadge  in  the  ooart  below ;  it  was  most  carefully  stated,     i^j^^^y 

as  we  might  expect  it  would  be  by  that  learned  judge  :  ''  Is  it         ' 

made    out   to  yoor   satisfaction   that  Alfred  Blenkam,  with  a        1878. 
fraudalent  intent  to  induce  customers  generally,  and  Mr.  Thomson      Fraud— 
in  particular,  to  give  him  the  credit  of  the  good  character  which    Property  in 
belonged  to  William  Blenkiron  and  Sons,  wrote  those  letters  in   90003  ihtniy 
the  way  you  have  heard,  and  had  those  invoices  headed  as  you      obtained, 
have  heard?  and  further  than  that,   did  he  actually   by   that 
fraud  induce  Mr.  Thomson  to  send  the  goods  to   37,  Wood* 
street  ?  *^    Both  these  questiouB  were  answered  in  the  affirmative 
by  the  jury.    What  then  was  the   result  T    It  was,  that  there 
were  letters  written  by  a  man  endeavouring  by  contrivance  and 
fraud,  as  appears  upon  the  face  of  the  letters   themselves,  to 
obtain  the  credit  of  the  well-known  firm  of  Blenkiron  and  Sons, 
Wood-street.     That  was  done  by  a  falsification  of  the  signature 
of  the  Blenkirons,  writing  his  own  name  in  such  a  manner  as 
that  it  appeared  to  represent  the  signature  of  that  firm.     And, 
further,  his  letters  and  invoices  were  headed  "Wood-street,'* 
which    was    not   an    accurate    way    of  heading  them,   for  he 
occupied  only  a  room  on  a  third  floor,  looking  into  LitUe  Love- 
lane  on  one  side,  and  into  Wood-street  on  the  other.     He  headed 
them  in  that  way  in  order  that  by  these  two  devices  he  might 
represent  himself  to  the  respondents  as  Blenkiron  of  Wood- 
street.     He  did  that  purposely ;  and  it  is  found  that  he  induced 
the  respondents  by  that  device  to  send  the  goods  to  Blenkiron  of 
Wood-street.     I  apprehend,  therefore,  that  if  there  could  be  S€dd 
to  have  been  any  siale  at  all,  it  fisdled  for  want  of  a  purchaser. 
The  sale,  if  made  out  upon  such  a  transaction  as  this,  would 
have    been    a    sale    to    the     Blenkirons,    of   Wood-street,    if 
they  had  chosen  to  adopt  it,  and  to  no  other  person  whatever ; 
not  to  this  Alfred  Blenkam,  with  whom  the  respondents  had 
not,  and  with  whom  they  did  not  wish  to  have,  any  dealings 
whatever.     It  appears  to  me  that  this  brings  the  case  completely 
within  the  authority  of  Eardman  v.  Booth   (1  H.  &  C.  803 ;  7 
L.  T.  Bep.  N.  S.  638),  where  it  was  held  that  there  was  no  real  con- 
tract between  the  parties  by  whom  the  goods  were  delivered  and  the 
concoctor  of  the  fraud  who  obtained  possession  of  them,  because 
they  were  not  sold  to  him.     Exactly  in  the  same  way  here,  there 
was  no  real  contract  whatever  with  Alfred  Blenkarn ;  no  goods 
had   been    delivered    to    anybody  except    for    the   purpose   of 
transferring  the  property  to  Blenkiron  (not  Blenkarn);  there-* 
fore  the  case  really  in  substance  is  the  identical  case  of  Hard- 
man  V.  Booth    over    again.     My   attention   has  been  called  to 
another  case    which  seems   to  have  been    decided  on  exactly 
the  same  principle  as  HardTruin  v.  Booth,  and  it  is  worth  while 
referring  to  it  as  an  additional  authority  upon  that  principle  of 
law.     It  is  the  case  of  Eiggons  v.  Burton  (26  L.  J.  342,  Ex.). 
There  one   Dix,  who  had  been  the  agent  of  a  responsible  firm 
that  had  had  dealings  with  the  plaintiff  in  the  action,  was  dismissed 
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CuNOT       by  his  employers ;  lie  concealed  ihat  dismissal  from  a  customer 

^^'  of  the  firm,  the  plaintiff  in  the  action^  and  continued  to  obtain 

*     goods  from  him  still  as  acting  for  the  firm.     The  goods  were 

1878.       delivered  to  him^  bat  it  was  held  that  that  delivery  was  not  a 

P~7_     delivery  to  any  person  whatever  who  had  purchased  the  goods. 

Property  in    ^^  goods^  if  they  had  been  purchased  at  all,  would  have  been 
yoo£  Uiereby  purchased  by  the  firm  for  which  this  man  had  acted  as  agent^ 

***'^**'^*  but  he  had  been  dismissed  from  the  agency^  therefore  there  was 
no  contract  with  the  firm ;  there  was  no  contract  ever  intended 
between  the  vendors  of  the  goods  and  the  person  who  had  pro- 
fessed to  purchase  the  goods  as  the  agent  of  that  firm ;  and  the 
consequence  was  that  there  was  no  contract  at  all.  There^  as 
here^  an  innocent  person  purchasing  the  goods  from  the  person 
with  whom  there  was  no  contract  was  obliged  to  submit  to  the 
loss.  The  point  of  the  case  is  put  so  very  shortly  by  Pollock, 
C.B.,  that  I  cannot  do  better  than  adopt  his  reasoning  :  "  There 
was  no  sale  at  all,  but  a  mere  obtaining  of  goods  by  false 
pretences ;  the  property  therefore  did  not  pass  out  of  the  plain- 
tiffs." The  other  judges  (Martin,  Bramwell,  and  Watson,  BB.) 
concurred  in  that  judgment.  Here,  I  say,  exactly  as  in  those 
cases  of  Hardman  v.  Booth  and  Higgons  v.  Burton,  there  was  no 
sale  at  all ;  there  was  a  false  representation  made  by  Blenkam, 
by  which  he  got  goods  sent  to  him  upon  applications  from  him 
to  become  a  purchaser,  but  upon  invoices  made  out  to  the  firm  of 
Blenkiron  and  Sons.  But  no  contract  was  made  with  Blenkam^ 
nor  was  any  contract  made  with  Blenkiron  and  Sons,  because 
they  knew  nothing  at  all  about  it,  and  therefore  there  could  be 
no  delivery  of  the  goods  with  the  intent  to  pass  the  property. 
We  have  been  pressed  very  much  with  an  ingenious  mode  of 
putting  the  case  on  the  part  of  the  counsel  who  have  argued  for 
the  appellants  in  this  case,  namely,  suppose  this  fraudulent 
person  had  gone  himself  to  the  firm  from  whom  he  wished  to 
obtain  the  goods,  and  had  represented  that  he  was  a  member  of 
one  of  the  largest  firms  in  London.  Suppose  on  his  making 
that  representation  the  goods  had  been  delivered  to  him.  Now  I 
am  very  far  (at  all  events  on  the  present  occasion)  from  seeing 
my  way  to  this,  that  the  goods  being  sold  to  him  as  representing 
that  firm  he  could  be  treated  in  any  other  way  than  as  an  agent 
of  that  firm.  Or  suppose  he  had  said  :  ''  I  am  as  rich  as  that 
firm.  I  have  transactions  as  large  as  those  of  that  firm.  I  have 
a  large  balance  at  my  bankers  ;"  then  the  sale  would  have  been 
a  sale  to  a  fraudulent  purchaser  on  fraudulent  representations, 
and  a  sale  which  would  have  been  capable  of  being  set  aside,  but 
still  a  sale  would  have  been  made  to  the  person  who  made  those 
false  representations ;  and  the  parting  with  the  goods  in  that  case 
might  possibly  have  passed  the  property.  But  this  case  is  an  en- 
tirely different  one.  The  whole  case,  as  represented  here,  is  this  : 
from  beginning  to  end  the  respondents  believed  they  were  dealing 
with  Blenkiron  and  Sons,  they  made  out  their  invoices  to  Blenkiron 
and  Sons,  they  supposed  thoy  sold  to  Blenkiron  and  Sons ;  they 
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never  sold  in  any  way  to  Alfred  Blenkam ;  and  therefore  Alfred       Oundt 
BbiiMn    cannot    by  bo  obtaining    the    goods    hare    by  any     j^^^ 

possibility  made  a  good  title  to  a  pnrohaser  as  against  the  owners        

of  Ae  goods^  who  had  never  in  any  shape  or  way  parted  with        1878. 
the  property,  nor  with  anything  more  than  the  possession  of  it.  «    ^ 

Lord  Pbnzancb. — ^My  Lords,  the  findings  of  the  jnry  in  this    iva7>erey  in 
case,  oonpled  with  the  evidence,   warrant  your  Lordships  in  gootbtherOy 
oondnding  that  the  follovmig  are  the  circumstances  under  which 
the  respondents  parted  with  their  goods.    Whether  by  doing  so 
they  passed  the  property  in  them  to  Alfred  Blenkarn  is,  I  con- 
ceive, the  real  question  to  be  determined.     The  respondents  had 
never   seen,   or  even  heard    of,  Alfred    Blenkam,   when    they 
received  a  letter,  followed  by  several  others,  signed  in  a  manner 
which  was  not  absolutely  dear,  but  which  the  writer  intended 
them  to  take,  and  they  did  take,  to  be  the  signature  of  a  well- 
known  house  of  Blenkiron  and  Sons,  which  in  fact  carried  on 
bnsinees  at  No.  123,  Wood-street.     The  purport  of  these  letters 
was  to  order  the  goods  now  in  question.    The  house  of  Blenkiron 
and  Sons  was  known  to  the  respondents,  and  it  was  also  known 
that  they  lived  in  Wood-street,  though  the  respondents  did  not 
know   the  number.     The  respondents  answered  these  letters, 
addressing  their  answers  to  Blenkiron  and  Sons,  in  Wood-street, 
but  in  place  of  No.  123  they  directed  them  to  No.  37,  which 
was  the  number  given  in  the  letters  as  the  address  of  that  firm. 
In  the  result  they  sent  off  the  goods  now  in  dispute,  and  ad- 
dressed them,  as  they  had  addressed  their  letters,  to  Blenkiron 
and  Sons,  No.  37,  Wood-street,  London.     It  was  not  doubted 
or  disputed   that   throughout  this   correspondence,   and  up   to 
and  aiier  the  time  that  the  respondents  had  despatched  their 
goods  to  London,  they  intended  to  deal,  and  believed  they  were 
dealing  with  Blenkiron  and  Sons,  and  with  nobody  else;  nor 
is  it  capable  of  dispute  that  when  they  parted  with  the  possession 
of  their  goods,  they  did  so  with  the  Intention  that  the  goods 
should  pass  into  the  hands  of  Blenkiron  and  Sons,  to  whom  they 
addressed  these  goods.     The  goods,  however,  were  not  delivered 
to  Blenkiron   and   Sons,   to   whom  they   were   addressed,,  but 
found  their  way  into  the  hands  of  Alfred  Blenkarn,  owing  to  the 
number  in  Wood-street  being  given  as  No.  37  in  place  of  No.  123, 
a  mistake  which  had  purposely  been  brought  about  by  the  writer 
of  the  letters,  as  I  have  before  mentioned,  who  was  no  other 
than   Alfred   Blenkam,  who  had  an  office  at  No.  37,  Wood- 
street.     In  this  state  of  things  it  is  not  denied  that  the  contract 
or  dealing  which  the  respondents  thought  they  were  entering 
into  with  Blenkiron  and  Sons,  and  in  fulfilment  of  which  they 
parted  with  their  goods  and  forwarded  them  to  what  they  thought 
was  the  address  of  that  firm,  was  no  contract  at  all  with  them, 
seeing  that  Blenkiron  and  Sons  knew  nothing  of  the  transaction. 
Bat  the  appellants  say  it  was  a  contract  with  and  a  good  delivery 
to  Alfred  Blenkam,  so  as  to  pass  the  property  in  the  goods  to 
Iiim,  although  the  goods  were  not  addressed  to  him,  and  the 
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OuHST      respondents  did  not  know  of  his  existence.     I  am  not  aware  that 

J*"  there  is  any  decided  case  in  which  a  sale  and  delivery  intended 

'      to  be  made  to  one  man  has  been  held  to  be  a  sale  and  delivery 

1878.       so  as  to  pass  the  property  to  another,  against  the  intent  and 

r^~~J  will  of  the  vendor.  And  if  this  cannot  be,  it  is  difficult  to  see 
Prcperty  in  bow  the  Contention  of  the  appellants  can  be  maintained.  It  was 
gw)i  thereby  indeed  argued  that,  as  the  letters  and  goods  were  addressed  to 

obiaiiud  jjq^  37  instead  of  No.  123,  this  constituted  a  dealing  with  the 
person  whose  office  was  at  No.  37.  But  to  justify  this  argument 
it  ought  at  least  to  be  shown  that  the  respondents  knew  that 
there  was  such  a  person,  and  that  he  had  offices  there,  whereas 
the  contrary  is  the  fact,  and  the  respondents  only  adopted  the 
number  because  it  was  given  as  the  address  in  letters  purporting 
to  be  signed  "  Blenkiron  and  Go.'^  I  am  unable  to  distingush 
this  case  in  principle  from  that  of  Hardman  v.  Booth  {uhi  sup.) 
to  which  reference  has  been  made.  In  that  case  Edward  Qandell, 
who  obtained  possession  of  the  plaintiff's  goods,  pretended  to 
have  authority  to  order  goods  for  Thomas  Grandell  and  Co., 
which  he  had  not,  and  then  intercepted  the  goods  and  made 
away  with  them ;  the  Court  held  that  there  was  no  contract  with 
Thomas  Grandell  and  Co.,  as  they  had  given  no  authority,  and 
none  with  Edward  Grandell,  who  had  ordered  the  goods,  as  the 
plaintiffs  never  intended  to  deal  with  him.  In  the  present  case 
Alfred  Blenkiron  pretended  that  he  was,  and  acted  as  if  he  was, 
Blenkiron  and  Sons,  with  whom  alone  the  vendors  meant  to  deal. 
No  contract  was  ever  intended  with  him,  and  the  contract 
which  was  intended  failed  for  want  of  another  party  to  it.  In 
principle  the  two  cases  seem  to  me  quite  alike.  Another  case  of 
a  similar  kind  is  Higgons  v.  Burton  {ubi  sup.),  to  which  similar 
reasoning  was  applied.  Hypothetical  cases  were  put  to  your 
Lordships  in  argument,  in  which  a  vendor  was  supposed  to  deal 
personally  with  a  swindler,  believing  him  to  be  someone  else  of 
credit  and  stability,  and  under  this  belief  to  have  actually 
delivered  goods  into  his  hands.  I  do  not  think  it  necessary 
to  express  an  opinion  upon  the  possible  effect  of  some  cases 
which  I  can  imagine  to  happen  of  this  character,  because  none  of 
such  cases  can,  I  think,  be  parallel  with  that  which  your  Lordships 
have  now  to  decide.  For  in  the  present  case  the  respondents 
were  never  brought  personally  into  contact  with  Alfred  Blenkarn ; 
all  their  letters,  though  received  and  answered  by  him,  were 
addressed  to  Blenkiron  and  Sons,  and  were  intended  for  that  firm 
only ;  and  finally  the  goods  in  dispute  were  not  dehvered  to  him  at 
all,  but  were  sent  to  Blenkiron  and  Sons,  though  at  a  wrong  address. 
This  apppeal  ought  therefore,  in  my  opinion,  to  be  dismissed. 
Lord  GlOHDON  concurred. 

Judgment  appealed  from  affirmed,  and  appeal 
dismissed  with  costs. 
Solicitors  for  the  appellants,  0.  0.  Humphreys  and  Son. 
Solicitors  for  the  respondents,  Ashv/rst,  Morris,  Orisp,  and  Oo. 
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COUBT  OF  CRIMINAL  APPEAL. 

Baturday,  May  18^  1878. 

(Before  Loed  ColsbidgB;  C.J.^  Msllob^  J.^  Lush^  J.^  Clzasbt^  B.^ 

and  LopeS;  J.) 

Beg.  v.  Mosbib  Bobebts.  (a) 

Perjury — Deputy  County  Court  judge— Evidence  of  appoi/atment — 

9  ^  10  Vict.  c.  95,  8.  111. 

An  indid/ment  for  perjury  alleged  the  offence  to  have  been  com- 
mitted before  J.  U.,  then  being  and  sitting  as  the  duly  qualified 
and  appointed  depvty  judge  of  the  Ootmty  Court  of  W,  Proof 
teas  given  that  the  p&ijury  took  place  in  the  presence  of  J.  U,  at 
the  County  Court,  and  a  certified  minute,  under  the  seal  of  the 
court,  of  the  proceedings,  was  put  in  evidence,  intituled  "  Minute 
of  judgments,  orders,  and  other  proceedings,  at  a  court  holden  at, 
^.,  before  J.  TJ.,  deputy  judge  of  the  sadd  court,'' 

Held,  that  there  was  sufficient  proof  of  J,  17.  acting  as  deputy 
judge,  amd  therefore  prima,  fo/cie  evidence  of  his  appointment  as 
such. 

Held,  also,  per  Lord  Coleridge,  C.J.,  that  by  the  County  Court  Act 
(9  ^  10  Vict.  c.  95,  s.  Ill),  the  minuts  of  the  proceedings,  being 
made  evidence  of  the  proceedings  and  of  their  regularity,  was 
evidence  of  the  regularity  of  J,  UJs  appovntment, 

CASE  reserved  for  the  opinion  of  this  Coart  by  the  Becorder 
of  London. 
The  prisoner  was  tried   before   me  at  the  Central  Criminal 
Coart  on  the  10th  day  of  May  inst.  upon  an   indictment  for 
penury. 

The  indictment  alleged  the  offence  to  have  been  committed 
before  "  Joseph  TJnderhill,  Esq.,  then  being  and  sitting  as  the  duly 

?aalified  and  appointed  deputy  judge  of  the  County  Court  of 
rarwickBhire.'^ 

A  minute  of  the  proceedings  of  the  County  Court  was  put  in 
as  evidence  on  the  part  of  the  prosecution,  which  was  intituled  as 
follows  : 

(a)  Reported  by  JoHsr  Thompson,  Esq.,  Burrister-  at-Law. 
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Km.  Minute  of  jadgments,  orden,  and  other  prooeedings  at  a  eoart  holden  at  Birminfcliaai , 

V.  in  tlie  ooiinty  of  Warwick,  on  the  18th  day  of  NoTember,  1877,  before  Joseph  Under- 

RoBBRTB.       hill,  Eaq.,  deputy  judge  of  the  said  court. 

1878.  A  certificate  was  written  on  the  minate  in  these  words : 

J^i'tdbice—  ^®  hereby  certify  that  the  aboTO  is  a  true  copy  of  an  entiy  in  the  minute^  book  of 

Officer— Ap'  iudgmente,  orders,  and  other  proceedings  of  the  County  Court  of  Warwickshire 

pointment—  '^ol^i^  *^  Birmingham. 

P^yttry,  Dated  this  4th  day  of  December,  1877. 

EDwm  Pabst 


JohhCoui     j  Registrars. 


The  certificate  bore  the  seal  of  the  Coanty  Coort. 
Proof  was  also  given  that  the  alleged  perjury  took  place  in  the 
presence  of  Mr.  Underhill^  at  the  County  Court. 

An  objection  was  taken  by  the  counsel  for  the  prisoner  that 

Eroof  should  have  been  given  of  the  appointment  of  Mr.  Under- 
ill  as  deputy  judge. 

I  overruled  the  objection  and  left  the  case  to  the  jury,  who 
convicted  the  prisoner;  but  upon  the  application  of  the  prisoner's 
counsel  I  have  reserved  this  case  for  the  opinion  of  the  Court  for 
the  Consideration  of  Crovm  Cases  Beservedi 

Whether  it  was  necessary  that  farther  or  any  proof  of  the 
authority  of  the  presiding  judge  at  the  County  Court  beyond  his 
acting  in  that  capacity^  and  the  production  of  the  minute  above 
mentioned  should  have  been  given. 

(Signed)     Thomas  Chambers. 

Jelf  {Archibald  with  him)  for  the  prisoner. — ^The  conviction 
was  wrong.  There  was  no  proof  of  the  material  fact  that  the 
person  before  whom  the  perjury  was  alleged  to  have  been 
committed  had  authority  to  administer  an  oath.  In  other  words, 
there  was  no  sufiicient  proof  of  the  appointment  of  the  deputy 
judge.  In  1  Hawk.  P.  C.  bk.  1,  c.  69^  s.  4,  it  is  said^  '^  It  seemeth 
clear  that  no  oath  whatsoever  taken  before  persons  acting  merely 
in  a  private  capacity ;  or  before  those  who  have  taken  upon  them 
to  administer  oaths  of  a  public  nature  without  legal  authority 
for  their  so  doing ;  or  before  those  who  are  legally  authorised  to 
administer  some  kind  of  oaths^  but  not  those  which  happen  to  be 
taken  before  them ;  or  even  before  those  who  take  upon  them  to 
administer  justice  by  virtue  of  an  authority  seemingly  colourable^ 
but  in  truth  unwarranted  and  merely  void^  can  ever  amount  to 
perjuries  in  the  eye  of  the  law^  because  they  are  of  no  manner  of 
force^  but  are  altogether  idle.^'  The  onus  of  proving  that  the 
deputy  judge  was  duly  appointed  was  upon  the  prosecutor^  and 
the  minute  produced  was  not  sufiicient  evidence  thereof.  A 
County  Court  judge  has  the  power  of  appointing  a  deputy 
by  the  9  &  10  Vict.  o.  95,  s.  25,  which  enacts  ''  that  in  case  of 
illness  or  unavoidable  absence,  the  cause  whereof  shall  be  entered 
on  the  minutes  of  the  Court,  it  shall  be  lawful  for  the  judge,  &c., 
to  appoint  some  other  person,  &g"  [Lush,  J. — If  an  appoint- 
ment had  been  legally  proved  in  other  respects,  would  yon 
contend  that  it  was  necessary  to  prove  the  ^'  cause ''  thereof  f  ] 
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It  would  be  necessary  to  prove  some  fact  from  which  the  canse        R»o. 
might  be  presumed.     In  the  present  case  the  prosecntiua  should      mo*kiit8 

have  shown  such  an  acting  as  deputy  judge  as  to  lead  to  the         ' 

reasonable  inference  that  the  deputy  was  properly  appointed.  1878. 
[Lord  CoLERiDQB,  C.J. — In  Berryman  v.  Wise  (4  T.  Rep.  366),  .T^  _ 
Buller,  J.  said  that  in  the  case  of  all  peace  officers,  justices  of  Qgi^gr-^^p, 
the  peace^  constables,  &o.j  it  was  sufficient  to  prove  that  they  pointmnt-- 
acted  in  those  characters  without  producing  their  appointments.]  Perjury. 
All  the  cases  go  to  show  that  there  must  be  evidence^  not  that 
the  person  acted  pro  hoc  vice,  but  that  he  had  acted  in  the 
capacity  on  former  occasions.  [Lord  Golebidgs,  G.J. — Would 
you  contend  that  if  perjury  were  committed  before  a  County 
Ck)art  judge  the  first  time  he  acted  that  his  appointment  should 
be  formally  proved?  The  111th  section  of  9  &  10  Vict.  c.  95, 
provides  that  the  minutes,  or  a  copy  thereof,  bearing  the  seal 
of  the  conrt^  and  purporting  to  be  signed  and  certified  as  a  true 
copy,  shall  be  admitted  in  all  courts  and  places  as  evidence  of  the 
proceedings  and  of  the  regularity  of  such  proceedings.]  The 
mere  fact  that  a  person  has  once  acted  in  a  public  capacity  is  not 
sufficient  proof  that  he  has  been  regularly  appointed.  In  Bex  v. 
Verelst  (3  Gamp.  433)  it  appeared  that  Dr.  Parson  had  acted  as 
surrogate  for  twenty  years,  and  that  was  held  to  be  prima  facie 
evidence  only  of  his  due  appointment.  [Lord  Colebidob,  C.J. — 
The  once  acting  in  a  public  capacity  is  sufficient  to  make  a 
prima  facie  case  that  the  person  so  acting  is  duly  appointed : 
{Woltan  V.  Gavin,  16  Q.  B.  48  ;  20  L.  J.  73,  Q.  B. ;  Beg  v.  Essex, 
Dears  &  B.  369,  7  Cox  C.  C  384).)]  The  evidence  in  the 
present  case  is  consistent  with  the  fact  that  the  barrister  acting 
as  deputy  judge  had  been  merely  asked  to  act  eo  instante  in  the 
particolar  case  without  any  written  or  proper  appointment. 

Lord  CoLEBiDGE,  C.J. — I  am  of  opinion  that  the  conviction 
should  be  affirmed.  One  of  the  best  recognised  principles  of  law. 
Omnia  pTcesv/mv/niwr  esse  rite  et  solemniter  acta  donee  probetur  in 
contrarium  is  applicable  to  public  officers  acting  in  discharge  of 
public  duties.  The  mere  acting  in  a  public  capacity  ^s  sufficient 
prima  farie  proof  of  their  proper  appointment;  but  it  is  only  a 
prima  facie  presumption,  and  it  is  capable  of  being  rebutted, 
and  in  the  case  of  Bex  v.  Verelst  that  presumption  was  rebutted 
in  fact,  and  the  person  who  there  had  acted  as  surrogate  for 
twenty  years,  was  proved  to  have  been  improperly  appointed. 
The  case  of  Bex  v.  Verelst  is  exceedingly  like  this ;  there  the 
&ct  of  Dr.  Parson  having  acted  as  surrogate  was  held  by  Lord 
Ellenborough,  C.J.,  to  be  ^nSioient  prima  facie  evidence  that  he 
was  duly  appointed,  and  had  competent  authority  to  administer 
an  oath,  and  for  that  proposition  Bex  v.  Verelst  was  referred  to  as 
good  law  by  Lord  Campbell,  C.J.,  in  Wolton  v.  Oavin.  But  it 
was  further  shown  in  Rex  v.  Verelst  that  Dr.  Parson  had  never 
been  reenlarly  appointed  as  surrogate,  and  Lord  Ellenborough 
then  held  that  the  evidence  that  Dr.  Parson  was  not  duly 
a  surrogate  could  not  be  shut  out,  however  long  he 
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might  have  acted  in  that  capacity^  and  that  the  preaamption 
^*  arising  firom  his  acting  only  stood  until  the  contrary  was  proved. 

That  is  an  instructive  case^  as  showing  the  true  rule  as  to  the 

1878.  prima  foGie  presumption  in  such  cases.  It  is  laid  down  in  all 
Evid^ncA-^  the  text  books  as  a  recognised  principle  that  a  person  acting 
Offioer^Ajh-  ^  ^®  capacity  of  a  public  officer  is  j^rimd/ooe  to  be  taken  to  be 
pmntmeat^  oo,  and  that  principle  was  adopted  by  Patteson^  J.j  in  Doe  dem. 
Perjury,  BowUy  V.  Bwmes  (8  Q.  B.  1043).  In  that  case  there  was  a 
demise  by  the  churchwardens  and  overseers  of  some  parish 
property^  and  the  fact  that  they  acted  as  churchwardens  and 
overseers  at  the  time  of  the  demise  was  held  to  be  sufficient 
prima  facie  proof  for  the  purpose  of  an  action  of  ejectment 
without  proving  their  appointment.  His  Lordship  then  referred 
to  the  decision  of  Tindal^  O.J.^  to  the  same  effect  in  Beg,  ▼. 
Newton  (Car.  &  Kir.  469)>  and  to  Beg,  v.  Jones  (2  Camp.  131). 
This  objection^  if  it  were  good^  would  extend  very  widely,  for, 
suppose  perjury  committed  on  the  first  time  of  acting  in  his  office 
before  a  judge  or  a  recorder,  or  a  County  Court  judg^,  or  any 
person  who  fills  a  responsible  public  position,  would  it  lie  on 
the  prosecution  to  show  the  appointment  of  such  an  officer  in 
the  strictest  possible  way  ?  Mr.  Jelf  has  not  satisfied  me  that 
it  would,  and  no  member  of  the  court  has  any  doubt  that  there 
is  no  ground  for  such  a  contention.  But  further  the  County 
Court  Act  (9  &  10  Vict.  o.  95),  s.  Ill,  provides  that  a  copy  of 
the  minutes  of  the  court  bearing  the  seal  of  the  court  shall  be 
evidence  of  the  proceedings  of  the  court  and  of  the  regularity 
of  such  proceedings,  and  a  copy  of  the  minutes  bearing  the 
seal  of  the  court  was  proved  which  showed  that  Mr.  Underhill 
was  acting  as  deputy  judge  of  the  courts.  The  statute  there- 
fore makes  this  evidence  of  the  regularity  of  the  proceedings 
before  bim.  The  conviction  will  therefore  be  affirmed. 
The  rest  of  the  Court  concurred. 

Conviction  affirmed. 
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COURT  OF  OBIMINAL  APPEAL. 

Satu/rdwy,  May  11^  1878. 

(Before  Lord  Colbeiik^b^  CJ.^  Mellob^  J.,  Lush^  J.,  Clbasby^  B., 

and  Gbove^  J.) 

Reg.  V,  WELLiKas.  (a) 

Ecidenee-^Admissibility  of   deposition  —  InainUty  of  witness  to 

travel — Pregnancy, 

It  was  proved  that  a  witness  who  resided  fifteen  miles  from  the  place 
of  iriaL  was  in  expectation  of  her  confinement  a/nd  on  the  Wtom- 
ing  of  the  trial  was  unable  to  move  about  without  considerable 
difficulty  J  and  was  then  lying  down  and  had  been  so  for  the 
greater  part  of  the  week,  though  able  to  get  up  for  a  few  minutes 
al  intervals,  and  that  she  thought  her  confinement  might  nx)t  take 
place  untU  the  middle  of  the  follouring  week,  but  might  also  occur 
at  any  hour.     No  medical  evidence  was  given  upon  the  subject. 

The  presiding  judge  having  admitted  her  deposition  before  the  com* 
miiting  magistrate,  on  the  ground  that  she  was  so  ill  as  to  be 
unable  to  travel  wiihdn  the  meaning  of  11  ^  12  Vict,  c.  42,  s.  17| 
(his  court  upheld  his  decision, 

CASE  stated  for  the  opinion  of  this  Court  by  the  Chairman  of 
the  Worcestershire  Quarter  Sessions. 

At  the  Worcestershire  adjourned  Quarter  Sessions^  held  on  the 
7Ui  day  of  March,  1878,  the  above-named  prisoner  Thomas 
WellingB  (with  one  William  Mallars,  who  pleaded  guilty)  was 
indicted  and  tried  before  me  for  unlawfully  assaulting  one  Ann 
Pogh,  with  intent  her  feloniously  to  ravish  and  carnally  know. 

On  the  opening  of  the  case  the  counsel  for  the  prosecution 
^plied  to  put  in  evidence  the  deposition  of  Ann  Pugh,  the 
principal  witness,  on  the  ground  that  she  was  so  ill  as  to  be  unable 
to  travel,  being  in  daily  and  hourly  expectation  of  her  confine- 
ment. 

In  support  of  his  application  he  called  the  husband  of  Ann 
^gh>wno  proved  that  he  resided  with  his  wife  fifteen  miles 
<li8tant  from  the  place  of  trial,  and  that  when  he  left  his  wife  on 

(<x)  Reported  by  John  Thompson,  Esq.,  Barriatar-itt-Law. 
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Baa,        that  mominff  she  was  anable  to  move  aboat  without  considerable 
WBUMOflL     ^^C'^^y  9  *^ft*  8^©  was  then  lying  down,  and  had  been  so  daring 

the  greater  part  of  the  past  week,  thongh  able  to  get  ap  for  a 

1878.    '  few  minutes  at  intervals.     In  answer  to  a  question  from  me  the 

Jtr^toce^     husband  stated  that  his  wife  thought  her  confinement  might  not 

DqHmtum  of  take  place  until  the  middle  of  the  following  week^  but  might,  she 

aUeni  witnets,  also  thought,   occur  at  any  hour.     No  medical  evidence  was 

tendered. 

The  counsel  for  the  prisoner  objected  that  this  was  not  such  an 
illness  as  was  contemplated  by  the  statute  11  &  12  Vict.  c.  42, 
8.  17. 

Acting  upon  what  I  considered  my  discretionary  power  I 
decided  that  the  illness  of  Ann  Pugh  was  such  as  came  within 
the  meaning  of  the  statute,  and  that  the  foregoing  evidence  was 
sufficient  to  prove  such  illness,  and  her  deposition  was  thereupon 
admitted. 

The  prisoner  Thomas  Wellings  was  found  guilty,  and  was 
sentenced  to  be  imprisoned  and  kept  to  hard  labour  for  eighteen 
calendar  months,  and  he  is  now  in  the  Worcester  prison  in  execu- 
tion of  such  sentence. 

The  question  upon  which  I  respectfully  desire  the  opinion  of 
the  Court  is,  whether  under  the  circumstances  above  stated  the 
deposition  of  Ann  Pugh  was  properly  received  in  evidence. 

Q.  W.  Hastings,  Chairman  of  the  above 
Court  of  Quarter  Sessions. 

Sdfe  for  the  prisoner. — ^The  deposition  ought  not  to  have 
been  admitted  in  evidence.  The  11  &  12  Vict.  c.  42,  s.  17, 
enacts  {inter  alia)  that  if  upon  the  trial  of  the  accused  it  shall  be 
proved  '*  that  any  person,  whose  deposition  shall  have  been  so 
taken,  is  dead  or  so  ill  as  not  to  be  able  to  travel,  and  if  it  be  also 
proved  that  such  deposition  was  taken  in  the  presence  of  the 
accused,  and  that  he  or  his  counsel  or  attorney  had  a  full  oppor- 
tunity of  cross-examining  the  witness,  &c.,  it  shall  be  lawfcd  to 
read  such  deposition  as  evidence  in  such  prosecution.''  This 
statutory  power  ought  not  to  be  extended  further  than  it  has 
already  been.  In  this  case  the  deponent  was  only  fifteen  miles 
away,  and  thought  her  confinement  might  not  take  place  for  a 
week.  In  Reg.  v.  Wilton  (1  Fos.  &  Pin.  309),  where  Willes,  J. 
admitted  the  deposition  of  a  woman  on  the  ground  that  she  was 
ill  and  unable  to  attend,  she  having  been,  it  was  stated,  delivered 
of  a  dead  child,  the  learned  Judge  said  :  '^  It  must  not  be  sup- 
posed that  the  fact  of  a  woman  having  been  delivered  nine  days 
ago  constitutes  an  illness  within  the  meaning  of  the  statute ;  but 
we  have  it  in  evidence  that  she  was  delivered  of  a  dead  child, 
which  would  tend  to  produce  a  morbid  state  of  body,  and  there- 
fore I  am  of  opinion  her  deposition  may  be  read.''  And  in  Beg, 
V.  Walker  (1  Fos.  &  Fin.  534)  the  same  learned  Judge  said: 
*^  Illness  from  confinement  is  an  ordinary  state,  and  not  such  an 
illness  as  is  contemplated  by  the  statute.  I  have  considered  the 
question  with  my  brother  Crowder.     If  you  find  it  necessary  for 
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yoar  case  to  pat  in  the  deposition^  I  have  made  up  my  mind  to        Bio. 
reserve  the  qaestion  for  the  opinion  of  the  Jadges.  ...  I  think    ^«j^^^ 
it  shoald  be  such  an  ilhiess  as  will  prevent  a  person  from  travel-        _ 
ing."     In  Beg  v.  Huddersfield  (26  L.  J.  169,  M.  0.)  it  was  held       1878. 
that  pregnancy  was  not  such  "  sickness  '*  as  would  prevent  the    ^^^Zl. 
removability  of  a  pauper.     In  Beg,  v.  Parker  and  Ashworth  (York  DipotUum  of 
Summer  Assizes  1862),  where  it  was  proposed  to  put  in  the  abaau  wUnea. 
deposition  of  a  married  woman  on  the   ground   that  she  was 
pregnant,  Mellor,  J.,  said  the  matter  had  been  much  considered 
by  the  Jadges,  and  the  general  opinion  of  the  bench  was  that 
inability  to  travel  arising  irom  pregnancy  alone  was  not  such  an 
illness  as  was  contemplated  by  the  statute.     No  doubt,  in  Beg. 
V.  Stephenson  (9  Cox  C.  C.  15(5 ;  31  L.  J.  147,  M.  C.)  it  was 
held  that  there  might  be  incidents  in  the  state  of  pregnancy 
which  would  render  a  woman  too  ill  to  travel,  and,  as  observed 
by  Erie,  G.J.,  in  delivering  the  judgment,  it  was  proved  in  that 
case  that  the  woman  was  daily  expecting  her  confinement,  and 
was  poorly  otherwise^  and  therefore  too  ill  to  travel.    The  distance 
in  that  case  was  twenty-five  miles*      In  the  present  case  no 
medical  evidence  was  given. 

Oodson  for  the  prosecution. — ^The  present  case  is  precisely 
that  of  Beg,  v.  Stephenson,  where  it  was  decided  that  it  is  for 
the  presiding  Judge  at  the  trial  to  decide  in  his  discretion, 
wheuier  the  evidence  that  the  witness  is  too  ill  to  travel  is  suffi- 
cient.     [He  was  then  stopped  by  the  Court.] 

Lord  CoLBRmas,  C.J. — The  question  in  this  case  is  not  whether 
the  witness  was  ill  or  not,  but  whether  "  she  was  so  ill  as  not  to 
be  able  to  travel  '^  within  the  meaning  of  the  statute,  and  I  am 
of  opinion  that  the  conviction  should  be  affirmed,  and  that  the 
learned  chairman  at  the  trial  properly  admitted  her  deposition 
in  evidence.  We  are  all  of  opinion  as  matter  of  law  that  preg- 
ziancy  may  be,  not  that  it  must  necessarily  be,  in  any  particular 
case,  the  source  of  such  au  illness  as  to  bring  a  witness  within 
the  contemplation  of  the  statute.  Whether  in  the  particular 
case  the  facts  proved  bring  the  witness  within  the  statute  it  is 
for  the  presiding  Judge  to  decide.  The  presiding  Judge  has 
here  decided  that  this  was  a  case  within  the  Act,  and  we  see  no 
reason  for  saying  that  he  has  exercised  his  discretion  wrongly* 

The  rest  of  the  Court  concurred. 

Oonviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

Monday,  May  18^  1878. 

(Before  Lord  Colbbidgb^  C.J.^  Mellob^  J.,  Lush^  J.^  Cleasbt^  B.^ 

and  Lopes,  J.) 

Rbq.  v»  Gbeathead.  (a) 

False  pretences — Indiclmsnt^^Evidence — Cheque, 

By  means  of  a  false  wage-sheet  the  prisoner  obtained  from  his 
master  a  cheque  for  the  a/mount  stated  in  the  sheet  to  pay  the 
men^s  wages.  The  cheque  was  informally  drawn,  and  payment 
was  refused  by  the  bank.  The  prisoner  returned  it  to  his  master, 
telling  him  of  the  cause  of  its  non-payment,  and  the  master 
tore  it  up  and  gave  another,  which  the  prisoner  cashed  and 
appropriated  the  dijference  between  what  was  really  due  for 
wages  and  what  was  falsely  stated  to  be  due  in  the  wage-sheet. 

On  an  indictment  charging  prisoner  with  obtaining  8s.  6d,,  the 
actual  sum  appropriated  by  the  prisoner,  it  was  objected  that 
the  above  evidence  did  not  prove  the  charge,  for  that  he  had  by 
it  only  obtained  the  first  cheque,  which  was  a  valueless  piece  of 
paper. 

Held,  that  the  false  pretence  was  a  continuing  one,  that  the 
second  valuable  cheque  was  obtained  tliereby  equally  with  the 
first,  and  that  the  charge  was  proved, 

CASE  stated  for  the  opinion  of  this  Court  by  the  Chairman  of 
the  West  Riding  of  Yorkshire  Quarter  Sessions. 

The  defendant  William  Greathead  was  tried  at  the  adjourned 
General  Quarter  Sessions  of  the  peace  for  the  West  Riding  of 
Yorkshire,  held  at  Wakefield,  on  the  12th  day  of  April,  1878,  on 
an  indictment  charging  him  with  obtaining  certain  moneys  by 
false  pretences  from  John  Charles  Collins,  the  prosecutor  in  the 
indictment  mentioned. 

The  first  count  in  the  indictment  alleged  that  the  defendant 
unlawAilly  obtained  on  the  12th  day  of  January,  from  the  said 
John  duties  CoUins,  Bs.  U.  in  money,  his  proi^rty,  with  intent 
to  defiraud. 

The  second   count    alleged  that    the    defendant    unlawfully 

(a)  Keportod  by  Johh  Thompson,  Egq.,  Barrister-at-Law. 
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obtained  on  the  2nd  day  of  Febmary^  from  tlie  said  Jolrn 
Charles  Collins^  IZ.  in  money^  his  property^  with  intent  to 
defraud. 

On  the  trial  it  was  proved  that  the  prosecutor  engaged  the 
defendant  as  his  foreman  over  workmen  employed  by  the  prose- 
cator,  and  it  was  his  duty  to  keep  an  account  of  the  work  done 
by  the  several  workmen  (who  were  paid  by  time)  and  of  the 
wages  due  to  them^  and  on  the  Saturday  of  each  week  to  lay 
before  the  prosecutor  a  wage-sheet^  showing  the  names  of  the 
different  workmen  employed  and  the  number  of  days  each  man 
had  worked  during  the  week^  and  the  amounts  due  to  them 
respectively^  upon  the  production  of  which  wage-sheet^  and 
acting  upon  such  wage-sheet  as  correct^  the  prosecutor  paid  the 
amount  either  by  cash  or  by  cheque  upon  his  bankers. 

On  the  Saturday  of  the  week  ending  the  12th  day  of  January^ 
the  defendant  made^out  the  usual  wage-sheet  and  presented  it 
to  the  prosecutor,  in  which  sheet  a  workmen  of  the  name  of 
Cookson  was  represented  to  have  worked  five  and  a  half 
days  and  to  be  entitled  to  the  sum  of  11,  Ss.  9d,,  and  another 
workman  of  the  name  of  Wells  was  represented  to  have 
worked  a  like  number  of  days  and  to  be  entitled  to  a  like 
amount. 

It  was  proved  by  the  prosecutor  that  Cookson  had  worked 
only  four  and  a  half  days  in  that  week^  and  not  five  and  a  half 
days,  and  was  entitled  for  work  done  in  that  week  to  the  sum  of 
\9s.  &d.,  and  not  11,  Ss.  9d,,  as  appeared  by  the  wage  sheet,  and 
that  Wells  had  also  only  worked  four  and  a  half  days,  and  was 
also  only  entitled  to  19«.  6d.,  and  not  H.  Ss,  9d.,  as  appeared  by 
the  wage-sheet,  and  that  the  total  sum  appearing  by  the  wage- 
sheet  for  the  week  as  6{.  Ids,  6c2.,  included  the  two  sums  of 
48.  3d,  respectively,  being  the  difference  between  the  before- 
mentioned  two  sums  of  Ids.  6d,  and  11,  Ss.  9d,,  and  that  there- 
fore the  sum  of  8s.  6d,  was  not  due  as  appeared  by  the  said 
wage-sheet. 

The  prosecutor,  relying  on  the  accuracy  of  the  wage-sheet  by 
the  false  pretence  set  out  in  the  first  count  of  the  indictment, 
paid  the  total  amount  appearing  due  on  the  wage-sheet  by  a 
cheque  on  his  bankers,  but  on  presentation  for  payment  at  the 
bank  it  was  found  that  there  was  a  material  omission  in  the  body 
of  the  cheque,  and  the  same  was  sent  back  to  the  prosecutor  by 
the  defendant,  and  the  defendant  informed  the  prosecutor  of  the 
&ct,  whereupon  the  prosecutor  tore  up  the  cheque  and  gave 
another  cheque  to  the  defendant  for  the  same  amount  in  lieu  of 
the  first,  which  second  cheque  was  presented  by  the  defendant  to 
the  bank  and  duly  honoured  and  cashed,  and  the  proceeds  paid  to 
the  prisoner,  who  applied  the  Ss.  6d,  to  his  own  use,  but  properly 
disposed  of  the  remainder. 

There  was  no  evidence  of  any  further  pretence  at  the  time  the 
defendant  received  the  last-mentioned  cheque.  Unless  the  objec- 
tion raised  on  behalf  of  the  prisoner  hereinafter  set  forth  was 
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Rao         valid  there  was  ample  evideDoe  to  go  to  the  jnry  on  the  charge 
^'  mentioned  in  the  first  count  of  the  indictment. 

*       Further  evidence  was  given  and  facts  proved  in  support  of  the 

1878.        second  count  of  the  indictment  charging  the  defendant  with 
_  ,       •        obtaining  a  further  sum  by  false  pretences  on  the  2nd  day  of 
—jSmo^  February,  and  it  was  not  contended  on  behalf  of  the  defendant 
that  there  was  no  evidence  to  go  to  the  jury  on  that  count. 

At  the  close  of  the  case  for  the  prosecution  it  was  objected  by 
defendant's  counsel  that  the  evidence  failed  to  support  the  first 
count  of  the  indictment^  on  the  ground  that  the  whole  matter  was 
determined  on  the  handing  over  the  first  cheque^  and  that  instead 
of  obtaining  the  sum  of  8«.  6(2.  by  false  pretences  the  defendant 
had  only  obtained  a  piece  of  paper  purporting  to  be  a  cheque  of 
the  value  of  6Z.  168.  6(2.^  which  was  of  no  value.  And  it  was 
further  contended  that  there  was  no  evidence  at  the  time  of  the 
defendant  receiving  the  second  cheque  to  show  what  was  passing 
in  the  prosecutor's  mind^  as  it  might  have  been  given  to  remedy 
the  first  cheque^  and  sustain  the  prosecutor's  credit. 

It  was  contended  on  behalf  of  the  prosecution  that  there  was  a 
continuing  pretence. 

I  overruled  the  objection  of  the  defendant's  counsel^  but 
reserved  the  point  and  left  the  case  to  the  jury. 

The  jury  found  a  general  verdict  of  guilty,  and  after  it  was 
objected  that  the  verdict  ought  to  have  been  entered  upon  the 
couDts  respectively,  I  sentenced  the  prisoner  to  four  months 
imprisonment  with  hard  labour.  I  agreed  to  admit  him  to  bail^ 
but  bail  was  not  forthcoming. 

The  question  for  the  consideration  of  the  Court  of  Crown 
Cases  BiBserved  is  whether  on  the  above  facts  the  conviction 
should  be  quashed.  Henby  Lbatham,  Chairman. 

No  counsel  appeared  to  argae  on  either  side. 

Lord  CoLEBiDOB,  C.J. — The  circumstances  of  this  case  are 
shortly  these :  The  prisoner  presented  a  false  wage-sheet  to  his 
master,  the  prosecutor,  and  thereby  got  from  him  a  cheque  for 
the  purpose  of  paying  the  men's  wages  a»  stated  in  the  wage- 
sheet.  He  presented  the  cheque  to  the  bank,  and  could  not  get 
it  cashed,  as  there  was  a  material  omission  in  the  body  of  it. 
The  prisoner  returned  that  cheque  to  the  prosecutor  and  told  him 
of  the  omission,  and  the  prosecutor  thereupon  tore  it  up  and  drew 
another,  which  he  gave  to  the  prisoner.  The  prisoner  cashed  the 
second  cheque  and  appropriated  to  his  own  use  the  difference 
between  the  actual  amount  of  the  wages  and  the  amount  falsely 
stated  in  the  wage-sheet.  Nothing  was  said  by  the  prosecutor, 
but  he  merely  substituted  the  good  cheque  for  the  informal  one. 
Now,  the  good  sense  of  the  thing  is,  that  the  false  pretence 
upon  which  the  first  cheque  was  given  continued  in  force, 
and  was  the  acting  motive  which  influenced  the  prosecutor's 
mind  in  giving  the  second  cheque.  The  conviction  will,  there- 
fore, be  affirmed. 
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Lush,  J. — ^I  am  of  the  same  opinion.    This  was  merely  the        R»»* 
Bubstitation  of  a  second  cheqne  for  the  jBrst^-and  it  was  given  and   Q^g^lJireAix 
obtained  on  the  same  false  pretences  as  the  first.  

The  rest  of  the  Court  concurred.  1878. 

Convicticm  affirmed,      f-^^^^,^ 

— Evidence. 


COURT  OP  CRIMINAL  APPEAL. 
Saturday,  May  11,  1878. 

(Before  Lord  Colbbidge,  C.  J.,  Mellob,  J.,  Lush,  J.,  Cleasbt,  B., 

and  Gboye,  J.) 

Beg.  v.  Jabman.  (a) 

False  pretences — Indictment — Proof — Note  of  a  non-existing  bank. 

The  prisoner  was  convicted  of  attempting  to  obtain  a  sevnng 
machine  by  false  pretences.  The  indictment  alleged  that  the 
prisimer  did  falsely  pretend  that  a  paper  partly  in  print  and 
partly  in  writing,  produced  by  the  prisoner  to  the  pi'osecutor  and 
purporting  to  be  a  bank  note  for  the  payment  to  the  bearer  of  5L, 
was  then  a  good,  genuine,  and  available  order  for  the  payment 
of  the  sum  of  5L,  and  was  then  of  the  value  of  51.,  Sfc. ;  by 
means  of  which  false  pretence  the  prisoner  did  unlawfully 
attempt  to  obtain  a  sewing  machine.  The  evidence  was  that  the 
prisoner  bargained  for  the  purchase  of  the  sewing  machine  for 
S&s.,  and  said  that  a  friend  had  told  her  to  get  one  and  had 
sent  her  the  money  to  pay  for  it,  and  at  the  same  time  gave  a 
worthless  bank  note  for  51.,  payable  to  the  bearer,  of  the  Devon- 
shire  Bank,  which  had  stopped  payment  many  years  ago.  The 
prisoner  knew  at  the  time  that  the  bank  had  stopped  payment 
amd  that  the  note  was  of  no  value. 

Eeld,  thai  the  indictment,  though  inartifidally  framed,  sufflciently 
alleged  that  the  prisoner  falsely  represented  the  note  to  be  a  good 
and  genuine  note  of  an  existing  bank,  and  of  the  value  of  5Z., 
and  thai  the  evidence  supported  the  conviction, 

CASE  stated  for  the  opinion  of  this  Court  by  the  Recorder  of 
the  city  of  Exeter. 
At  the  Quarter  Sessions  for  the  city  and  county  of  the  city  of 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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Exeter^  holden  at  Exeter^  on  the  4th  day  of  Aprils  1878^  Jane 
Jarman  was  convicted  before  me  of  having  attempted  to  obtain 
goods  by  false  pretences. 

The  indictment  charged  that  the  said  Jane  Jarman  unlawfully^ 
knowingly,  and  designedly  did  falsely  pretend  to  James  Turner, 
that  a  certain  paper,  partly  in  print  and  partly  in  writing,  pro- 
duced by  the  said  Jane  Jarman  to  the  said  James  Turner,  and 
purporting  to  be  a  bank  note  for  the  payment  to  the  bearer  of 
the  sum  of  5^,  was  then  a  good,  genuine,  and  available  order  for 
the  payment  of  the  sum  of  hi.,  and  was  then  of  the  value  of  5L 
By  means  of  which  said  false  pretence  the  said  Jane  Jarman  did 
then  unlawfully  attempt  to  obtain  from  the  said  James  Turner 
one  chainstitch  sewing  machine  of  the  goods  and  chattels  of 
Messieurs  Taylor  and  others,  with  intent  thereby  to  defraud. 
Whereas  in  truth  and  in  fact  the  said  paper  partly  in  print  and 
partly  in  writing  was  not  then  a  good,  genuine,  and  available 
order  for  the  payment  of  the  sum  of  5Z.,  nor  was  the  same  then 
of  the  value  of  hi.,  as  she,  the  said  Jane  Jarman,<then  well  knew 
at  the  time  when  she  did  so  falsely  pretend  as  aforesaid,  against, 
&c. 

The  evidence  was  that  the  prisoner  went  to  the  shop  of 
Messieurs  Taylor  and  Co.,  and  bargained  with  their  manager, 
James  Turner,  for  the  purchase  of  one  of  their  chainstitch  sewing 
machines  for  the  sum  of  35^. ;  that  she  said  a  friend  had  told  her 
to  get  one  of  them,  and  had  sent  her  the  money  to  pay  for  it,  and 
at  the  same  time  gave  him  a  bank  note  for  the  purpose  of  paying 
for  it,  which  was  partly  in  print  and  partly  in  writing,  and  of 
which  the  following  is  a  copy : 

No.  A.  914,  Devonshire  Bank,  £  Fiye. 

I  promise  to  pay  the  bearer  on  demand  £5  Talne  reoeiTed. 

A. 

Exeter,  5th  day  of  Norember,  1817.    914. 

For  Williams,  Oann,  Searle,  and  Oo. 
Fire  pounds.  John  Searle. 

That  the  said  James  Turner  told  her  that  the  note  was  worthless, 
and  that  he  should  detain  it. 

That  the  bank  had  stopped  payment  many  years  ago,  and  that 
the  notes  of  the  bank  were  of  no  value. 

There  was  ample  evidence  to  go  to  the  jury  that  the  prisoner 
knew,  when  she  tendered  the  notes  to  James  Turner,  that  the 
bank  had  stopped  payment,  and  that  the  note  was  of  no  value, 
and  that  she  tendered  the  note  with  intent  to  de&aud.  There 
was  no  further  evidence  of  any  false  pretence  by  words. 

I  was  of  opinion  that  the  said  note  was  not  an  order  for  the 
payment  of  money,  and  that  there  was  no  evidence  to  support  the 
allegation  in  the  indictment  that  the  prisoner  falsely  pretended 
that  the  said  paper  was  a  good,  genuine,  and  available  order  for 
the  payment  of  hi,,  and  I  entertained  some  doubt  whether  there 
was  evidence  for  the  jury  to  support  the  indictment,  and  whether, 
having  regard  to  the  want  of  proof  of  the  alleged  false  pretence 
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ihaft  tike  said  paper  was  an  order  for  the  payment  of  money^  the 
indictment  was  sufficient  to  sustain  a  conviction.  But  I  left  the 
case  to  the  jniy,  directing  them  to  find  the  prisoner  guilty  if  the 
evidence  satisfied  them  that  she  knewj  when  she  tendered  the 
note  to  James  Turner^  that  the  bank  biad  stopped  payment^  and 
that  the  note  was  of  no  value. 

The  jury  found  the  prisoner  guilty,  and  I  postponed  judgment, 
and  discharged  the  prisoner  on  recognizance  of  bail  to  appear  at 
the  next  quarter  sessions  for  the  said  city  and  county  and  receive 
judgment,  and  I  have  stated  this  case  for  the  consideration  of  the 
Court  for  Crown  Cases  Reserved  as  to  whether  there  was  evidence 
for  the  jury  to  support  the  indictment,  and  whether  the  indict- 
ment was  sufficient  to  sustain  the  conviction,  and  whether  the 
conviction  ought  to  be  affirmed  or  quashed. 

C.  G.  PsiDiiAUX,  Recorder  of  Exeter. 

No  counsel  appeared  on  either  side. 

Lord  CoLSRUGE,  C.J. — ^I  am  of  opinion  that  the  conviction 
should  be  affirmed.  The  case  states  that  the  prisoner  was  con- 
victed of  having  attempted  to  obtain  goods  by  false  pretences. 
And  the  indictment  alleges  that  the  prisoner  unlawfuUy,  know- 
ingly, and  designedly,  did  falsely  pretend  to  the  prosecutor  that 
a  certain  paper,  partly  in  print  and  parUy  in  writing,  produced  by 
the  prisoner  to  tiie  prosecutor  and  purporting  to  be  a  bank  note 
for  the  payment  to  the  bearer  of  51,,  was  then  a  good,  genuine, 
and  available  order  for  the  payment  of  the  sum  of  5Z.,  and  was 
then  of  the  value  of  5Z.,  by  means  of  which  said  false  pretences 
the  prisoner  did  then  unlawfully  attempt  to  obtain  from  the 
prosecutor  a  sewing-machine  with  intent  to  defiraud.  Without 
flaying  that  the  words  of  the  indictment  describe  the  legal  effect 
of  this  document  (and  I  do  not  pause  to  inquire  whether  they 
give  a  strictly  accurate  description  of  it — ^it  may  be  they  do 
not),  yet  the  ingredients  of  the  offence  appear  to  me  to  be  set 
out  in  the  indictment.  It  does,  I  think,  sufficiently  state  that 
the  prisoner  attempted  by  false  pretences  to  obtain  the  property 
of  the  prosecutor  wiUi  intent  to  defraud  and  that  she  falsely 
pretended  that  a  piece  of  paper,  which  she  produced  to  the  pro- 
aecator,  was  a  genuine  note  of  a  bank  then  existing  and  having 
power  to  issue  notes.  It  was  proved  that  there  was  no  such 
existing  bank  and  that  the  prisoner  knew  this  and  that  the  note 
was  of  no  value. 

The  rest  of  the  Court  concurred. 

OonvicUon  affirmed. 
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COURT   OP   OEIMINAL    APPEAL.     \/ 

8aimday,  May  18,  1878. 

(Before  Lord  GoLSBiBGiB,  O.J.,  Mellob,  J.^  Lush^  J.,  Clsasbt,  B., 

and  Lofes,  J.) 

Beg.  v.  Young,  (a) 

Ba/pe^^Married  womcm  asleep — Belief  that  the  prisoner  was  her 

kusbamd. 

While  a  married  woman  was  asleep  in  bed  with  her  husband,  the 
prisoner  got  into  the  bed  a/nd  proceeded  to  have  connection  wiih 
her,  she  being  then  asleep.  When  she  awoke,  she  at  first  thought 
he  was  her  husband,  bid  on  heaning  him  speak,  and  seeing  her 
husband  at  her  side,  she  fiwng  the  prisoner  off,  and  called  oui 
to  her  husband,  when  the  prisoner  ran  away. 

Held  the  prisoner  was  gvdlhf  of  the  crime  of  ra^e. 

CASE  stated  for  the  opinion  of  this  Coort  by  Haddleston,  B. 
The  prisoner,  Jolm  Young,  was  indicted  for  a  rape  npon 
Johanna  Hurley. 

The  evidence  proved  that  the  prosecutrix,  a  married  woman^ 
beiQg  partially  under  the  influence  of  drink  on  the  2nd  day  of 
Feb.  1878,  went  to  bed  in  her  lodgings  in  the  Seven  Dials  with 
her  youngest  child  about  nine  o'clock ;  her  husband  with  another 
child  came  home  about  midnight. 

About  four  o'clock  in  the  morning,  when  all  four  were  asleep, 
the  prisoner  entered  the  room^  the  door  not  having  been  locked, 
got  into  the  bed,  in  which  were  the  prosecutrix,  her  husband,  and 
the  two  children,  and  proceeded  to  have  connection  with  the 
prosecutrix,  ''  she  being  at  the  time  asleep.  When  she  awoke,''  (b) 
at  first  the  prosecutrix  thought  that  it  was  her  husband,  but 
on  hearing  the  prisoner  speak  she  looked  round,  and  seeing  her 
husbaud  by  her  side,  she  immediately  flung  the  prisoner  off  her, 
and  called  out  to  her  husband. 

The  prisoner  ran  away,  but  before  he  could  make  his  escape  he 
was  secured  by  a  police-constable.  None  of  the  parties  had  ever 
seen  the  prisoner  before. 

ia)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 

C&)  The  words  between  the  inverted  commas  were  added  by  Hnddleston,  B.,  on 
being  consulted  by  the  Court  daring  the  argument,  to  clear  up  an  ambigniliy  that  had 
>)een  suggested  by  the  case  as  previously  stated. 
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In  axiBwer  to  questions  put  by  me  the  jury  fonnd  that  the  pro-       Rn^ 
aecatrix  did  not  consent  before^  after^  or  at  the  time  of  the      yooto 

prisoner's  having  connection  with  her^  that  it  was  against  her       ' 

will,  and  that  the  condact  of  the  proseoutrix  did  not  lead  the        1878. 
priaoner  to  the  belief  that  she  did  consent.  Raoe^^^i- 

I  put  the  last  question  to  the  jury  in  consequence  of  what  feU   ^'^^^om,  *' 
fix>m  Denman^  J.^  in  Beg.  v.  Flattery  (2  Q.  B.  Div.  410-414; 
18  Cox  0.  0.  38). 

Upon  these  findings  I  directed  a  verdict  of  guilty^  bat  reserved 
tiie  question  as  to  whether  the  conviction  was  rights  the  Court  of 
Crinunal  Appeal  in  Reg.  v.  Flattery  having  expressed  a  desire 
that  the  case  of  Reg.  v.  Barrow  (L.  Rep.  1  C.  C.  B.  156 ;  28  L. 
J.  20,  M.  C.  ;  11  Cox  C.  C.  191),  should  be  reconsidered :  (See 
Beg.  V.  Clarice,  Den.  C.  C.  897 ;  24  L.  J.  25,  M.  C.  ;  6  Cox. 
C.  C.  412 ;  Reg.  v.  Jackeony  R.  &  R.  487.) 

J.   W.   HUDDLBSTON. 

No  counsel  appeared  for  the  prisoner. 

lAlley  for  the  prosecution. — ^The  conviction  was  right.  In  Beg. 
V.  pamplin  (1  Den.  C.  C.  89 ;  1  Cox  C.  C.  220),  where  the 
prisoner  made  the  prosecutrix,  a  girl  aged  thirteen,  drunk,  and 
wlnbt  ahe  was  insensible  violated  her  person,  it  was  held  that  a 
rape  waa  committed  without  the  consent  and  against  the  will 
of  the  prosecutrix,  although  the  jury  found  that  the  liquor 
was  given  to  her  for  the  purpose  of  exciting  her  and  then 
having  sexual  intercourse  with  her,  and  not  for  the  purpose  of 
rendering  her  insensible.  [Cleasby,  B. — ^In  that  case  tne  girl 
was  insensible  and  incapable  of  consenting.  This  case,  as  stated, 
aaya,  ''The  prosecutrix  at  first  thought  it  was  her  husband,^' 
and  leads  to  an  impression  that  she  at  first  consented.  In 
Beg.  V.  Olarke  (6  Cox  C.  C.  412)  it  was  held  that  if  a 
married  woman  consents,  under  the  belief  that  the  man  is  her 
hnaband,  the  man  cannot  be  convicted  of  rape.]  [Mbllos,  J. — 
The  jury  found  that  the  prosecutrix  did  not  consent  before, 
after,  or  at  the  time  of  the  prisoner's  having  connection 
with  her,  that  it  was  against  her  will,  and  that  the  conduct 
of  die  prosecutrix  did  not  lead  the  prisoner  to  the  belief  that  she 
did  consent.  Lush,  J. — ^I  will  go  and  speak  to  Baron  Huddles- 
Urn  as  to  this  (a).]  In  Beg.  v.  May&rs  (12  Cox  C.  C.  311) 
Loahy  J.,  held  that  if  a  man  has  or  attempts  to  have  connection 
with  a  woman  while  she  is  asleep,  it  is  no  defence  that  she  did  not 
resiat. 

On  die  return  of  Lush,  J. 

Lord  CoLBSEDGX^  C.J.  said. — ^We  are  all  of  opinion  that  the 
addition  made  by  Uie  learned  Baron  to  the  statement  of  this  case 
pota  an  end  to  any  doubt  as  to  the  case,  under  the  circumstances, 
being  clearly  one  of  rape. 

The  rest  of  ihe  Court  concurred.  Oormction  affirmed. 
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COURT    OP    CRIMINAL    APPEAL. 

Saiwrday,  June  29^  1878. 

(Before  Cockburn,  O.J.,  Pollock,  B.,  Field,  J.,  Huddlrston,  B., 

and  Lindlet,  J.) 

Reo.  v.  Pbtch.  (a) 

Lwrceny — Wild  rabbits — TaJdng  cmd  carrying  away — Possession. 

The  prisons  was  employed  to  trap  wild  rabbits,  amd  it  wa4i  his 
dnity  to  take  them,  vilien  trapped,  to  the  head  keeper.  Contrary  to 
his  duty  he  trapped  from  time  to  time  rabbits,  and  took  them 
to  a/nother  part  of  the  la/nd  and  placed  them  in  a  bag  wUh 
intention,  of  appropriating  them  to  his  own  use,  which  another 
keeper  observing,  went  and  took  some  of  the  rahbits  out  of  the 
bag  during  the  prisoner's  absence  and  nicked  them  a/nd  put  them 
into  the  bag.  His  reason  for  nicking  them  was  that  he  might 
know  them  again.  The  prisoner  afterwards  took  away  the  bag 
and  the  rabbits : 

Held,  that  the  act  of  the  keeper  in  nicking  the  rabbits  was  no  reduc- 
tion of  them  into  the  possession  of  the  master,  so  as  to  make  tlie 
prisoner  gmlty  of  stealing  them. 

THIS  was  a  case  reseryed  for  the  opinion  of  this  Court  by 
B.  B.  Honter  Rodwell,  Esq.,  Q.C.^  M.P.,  the  Chairman  of 
the  second  conrt  of  the  West  Suffolk  Qaarter  Sessions. 

The  prisoner  was  indicted  under  the  statute  24  &  25  Yict.  e. 
96,  sect.  67,  for  larceny,  as  a  servant  to  the  Maharajah  Dhuleep 
Sing,  of  sixty-one  dead  rabbits,  the  property  of  his  master. 
There  was  also  a  count  for  receiving. 

The  prisoner  was  employed  by  the  Maharajah  to  trap  rabbits 
upon  a  part  of  his  estate,  and  it  was  the  duty  of  the  prisoner 
forthwitn  to  take  daily  the  rabbits  so  trapped  to  the  head  keeper. 

On  the  morning  of  the  9th  day  of  February,  about  half-past 
eleven,  an  under-keeper  named  Hewlett,  also  employed  by  the 
Maharajah,  was  out  on  his  beat  in  the  parish  of  North  Stowe, 
where  he  observed  the  prisoner  go  three  or  four  times  from  the 
places  where  his  rabbit  traps  were  set  to  a  spot  near  a  furze 
bush  on  his  beat.     On  examining  this  later  in  the  day,  he  found 

(a)  Reported  by  John  Thompson,  Esq.,  Bairister-ftt-Law 
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sixty-one  dead  rabbits  in  a  bag  bidden  in  a  bole  in  tbe  eartb  near  Bio. 

the  fiirze  bnsb.     Hewlett  took  twenty  of  the  rabbits  out  of  the  pJIjw 

bag  and  marked  them  by  cutting  a  small  slit  under  the  throat.  

He  then  replaced  them  in  the  bag^  and  covered  it  up  in  the  hole  1878. 

in  the  ground  as  before.    In  cross-examination  Homett  said  that  tZZZu^ 

bis  reason  for  marking  the  rabbits  was  that  he  might  know  them  j^dmibits 

again.  ^^Evidenee, 

Early  on  the  following  Sunday  morning  the  prisoner  was  seen 
by  Howlett  and  a  police  constable^  who  had  been  watching  the 
spot)  to  take  the  rabbits  from  the  hole  in  the  ground  and  put 
them  in  his  cart^  and  he  was  driving  the  cart  away  along  the  road 
in  a  contrary  direction  to  the  head  keeper's  house^  where  he 
sbonld  have  deposited  them,  when  he  was  stopped  and  taken  into 
custody  bv  the  police. 

Connsel  for  the  prisoner  contended  that  there  was  no  evidence 
to  go  to  the  jury  of  the  larceny  charged  in  the  indictment,  and 
referred  to  Keg.  v.  Toumley  (L.  Rep.  1  0.  C.  R.  315 ;  12  Oox 
C.C.59).     ^  yv  F 

The  Court,  however,  held  that  there  was  evidence  to  go  to  the 
jary  of  larceny,  and  that  the  present  case  was  distinguishable 
from  that  of  Beg.  v.  Townley,  in  consequence  of  the  continuity 
of  tbe  possession  having  been  broken  by  Howlett,  the  servant  of 
tbe  Maharajah,  he  having  taken  twenty  of  the  rabbits  out  of  the 
bag  and  marked  them  as  described. 

The  Court  agreed  with  the  contention  of  counsel  for  the 
prisoner  that  there  was  no  evidence  of  any  intention  on  the  part 
of  tbe  prisoner  to  abandon  possession  of  the  rabbits  and  this 
point  was  not  left  to  the  jury. 

The  Court  left  the  case  generally  to  the  jury,  who  found  the 
prisoner  guilty  of  the  larceny  charged,  and  the  prisoner  was 
sentenced  to  three  months'  imprisonment  with  hard  labour; 
execution  of  the  judgment  was  respited  until  the  decision  of  this 
Court. 

Tbe  Court  reserved  for  the  opinion  of  this  Court  the  question 
whether,  upon  these  facts,  the  prisoner  was  properly  convicted  of 
die  larceny  charged. 

King^ord  {Maiden  with  him).-— The  conviction  was  wrong. 
Tbere  was  no  larceny  here.  "  Theft  may  be  committed  by  taking 
and  carrying  aw^  without  the  consent  of  the  owner  (even  if  he 
knows  and  affords  facilities  for  the  commission  of  the  offence)  of 
anything  which  is  not  in  the  possession  of  the  thief  at  the  time 
when  the  offence  is  conmiitted,  whether  it  is  in  the  possession  of 
any  other  persons  or  not  ....  If  the  thing  taken  and  carried 
sway  is  for  the  first  time  rendered  capable  of  being  stolen  by  the 
act  of  taking  and  carrying  away,  and  if  the  taking  and  carrying 
sway  are  one  continuous  act,  such  taking  and  carrying  away  is 
not  theft,  except  in  the  cases  provided  for  in  Arts.  826,  327.  It 
aeems  that  the  taking  and  carrying  away  are  deemed  to  be 
oontmuons,  if  the  intention  to  carry  away,  after  a  reasonable  time, 
exists  at  the  time  of  taking : ''     (Sir  J.  F.  Stephen's  Dig.  Crim. 
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^'        Law,  Art.  296.)     In  i^s  oaae  ihe  rabbits  were  always  in  Uie 
Pj^^      prisoner's  possession  and  never  in  that  of  the  master,  and  that 

being  so,  Reg.  v.  Townley  is  an  aathority  that  the  prisoner  is  not 

1878.  gnilty  of  larceny.  This  continuity  of  possession  of  the  rabbits 
Zfarc^—  ^^  ^^^  broken  by  the  act  of  Hewlett  going  and  nicking  the 
WUdrMitB  rabbits.  This  was  done  for  the  purpose  of  identifying  them,  not 
^Evidence,  for  reducing  them  into  the  possession  of  the  master.  [Field,  J. 
— And  with  the  intention  that  the  prisoner  should  have  possession 
of  them.]  The  distinction  taken  by  the  Chairman  is  not  con- 
sistent with  the  facts.  The  judgment  of  Blackburn^  J.,  in  Beg. 
V.  Townley  was  referred  to,  and  also  the  case  of  Beg.  v.  Bead 
(14  C!ox  0.  0.  17 ;  L.  Rep.  8  Q.  B.  Div.  131.) 
No  counsel  appeared  for  the  prosecution. 
CocEBUBN,  Cf.J. — This  conviction  must  be  quashed.  The 
case  is  really  governed  by  that  of  Beg.  v.  Townleyf  where  the 
law  on  the  subject  is  fully  stated  in  the  judgment  of  Blackburn,  J. 
At  common  law,  to  constitute  larceny  it  was  necessary  tiiat 
there  should  be  a  taking  and  carrying  away  of  the  chattel.  And 
among  the  instances  put  in  the  old  books  are  those  of  growing 
trees,  and  lead  fixed  to  a  building,  which  constitute  part  of  the  free- 
hold, where  a  severance  was  necessary  to  turn  them  into  chattels, 
and  unless  there  was  an  interval  between  the  one  act  of  turning  them 
into  chattels  and  the  other  act  of  taking  them  away,  during  which 
there  was  a  change  in  the  possession  from  the  person  who 
severed  them  to  that  of  the  owner,  the  final  act  of  carrying  them 
away  by  the  person  who  severed  them  did  not  form  the  subject- 
matter  of  larceny.  So  in  the  present  case,  although  property  in 
wild  animals,  as  decided  in  Blades  v.  Higgs  (11  H.  of  L.  Gas. 
621)  becomes  that  of  the  owner  by  being  killed  on  his  land,  it 
does  not  follow  that,  when  a  man  without  right  goes  tq)on  the 
the  land  and  kills  wild  animals  they  become  so  reduced  into  the 
possession  of  the  owner  of  the  land  as  to  render  the  man  liable  to 
the  charge  of  larceny  for  carryinff  them  away.  In  Beg  v.  Read  the 
principle  was  the  same  as  that  which  governs  this  case.  It  is  true 
that  in  that  case  the  prisoner  was  employed  to  trap  rabbits,  and 
had  authority  to  kill  rabbits,  and  that  availing  himself  of  that 
authority,  he  trapped  and  killed  rabbits,  but  that  was  not  in 
fulfilment  of  his  duty,  but  with  the  intention  of  taking  the  rabbits 
for  his  own  purposes  and  not  for  his  master.  He  reduced  them 
into  his  own  possession  and  not  that  of  his  master.  In  no  sense 
did  he  reduce  them  into  the  possession  of  his  master,  for  he  took 
them  direct  from  the  trap  to  where  the  bag  was  concealed  and 
put  them  into  his  bag.  The  only  circumstance  that  appears  to 
distinguish  this  case  is  the  fact  that  the  keeper  Hewlett  marked 
some  of  the  rabbits,  but  that  was  done,  not  with  the  intention  of 
altering  the  possession  of  them,  but  for  the  purpose  of  identifying 
them.  That  fact  does  not  make  any  difference  in  the  case.  1 
am  of  opinion  that  the  conviction  should  be  quashed. 

FdLLOCK,  B. — ^I  am  of   the    same    opinion.    This  case  was 
reserved  that  it  might  be  determined  whether  there  was  any  dia- 
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toicfcioii  between  it  and  Beg.  v.  Townley,  and  whether  the  nicking        Rao. 
of  the  rabbits  by  the  keeper  oould  be  considered  as  a  reducing  of 
them  into  the   poaseBsion   of  the  master.    There  is  really  no 
distinotion.     It  is  impossible  to  say  that  all  that  the  prisoner  did       187& 
was  not  in  bis  cx>ndQct  as  a  thief.  Leovmf-- 

TiXLD,  J. — ^I  am  of  the  same  opinion.  There  is  no  qnestion  wvl^miu 
raised  as  to  any  reduction  of  the  rabbits  into  the  possession  of  -^Evidenre 
the  master  by  the  act  of  trapping  them^  but  it  is  said  that  the 
oontinoity  of  possession  by  the  prisoner  was  broken  by  the  act  of 
the  keeper  in  going  to  the  trap  and  nicking  the  rabbits.  It 
appears  to  me  that  tibere  is  no  foundation  for  any  distinction  be- 
tween this  case  and  Beg.  y.  Townley. 

HuDBLiSTOH^  B. — I  am  of  the  same  opinion.  There  was  no 
intention  on  the  part  of  the  prisoner  to  abandon  his  possession  of 
the  rabbits.  I  agree  that  the  act  of  the  keeper  in  nicking  the 
rabbits  was  not  for  the  purpose  of  reducing  th^n  into  the 
possession  of  the  master^  but  for  identifying  them.  I  do  not 
agree  in  the  distinotion  of  this  case  from  Reg.  y.  Townley  drawn 
by  the  <diairman  of  the  court  of  quarter  sessions.  There  was 
no  evidence  from  which  it  might  have  been  inferred  that  the 
rsbbits  had  been  reduced  into  the  possession  of  the  master. 

LnmLn,  J. — I  am  of  the  same  (pinion. 

Oonviction  quaehed. 


COXJBT    OF    CRIMINAL    APPEAL. 

Saturday,  Jwne  29,  1878. 

(Before  CiCOkbubn,  G.J.^  Pollock^  B.,  Field^  J.,  Hubdlbston,  B., 

and  LiKDLiET,  J.) 

Bbg.  v.  Hancock  and  Bakjbb.  (a)| 

Fdonioushj  receiving  —  BesUyraiion  of  stolen  goods  to  owner — 
Subsequent  delivery  to  the  thdef  for  detection  of  the  receiver. 

A  ladwcLS  detained  on  leamng  hie  maeter^e  premises,  and  a  police- 
nuin  sent  for,  who  searched  him  and  took  a  stolen  cigar ^  the  pro- 
perty of  his  master,  from  him  in  the  master^ s  presence.  In  con- 
sequence of  the  lad^s  statement,  the  dgcur  was  then  returned  to  him 
VfUhfive  others,  which  the  lad  took  to  the  prisoner  and  gave  to  him. 

(a)  Biportod  by  Jom  TaOMPMir,  Ewi.,  Barri0ter-tt(-Law. 
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V. 

Hamoookamd 
Baxeb. 

1878. 

Beoeivinff — 
Evidenee. 


Meld,  thai  the  prisoner  could  not  be  covmeted  of  feloniously 
receiving  the  cigars  knowing  them  to  be  stolen,  for  iJud  they 
were  not  stolen  proper^  at  the  time  they  were  received,  the 
master  amd  the  policeman  having  acted  in  concert  in  supplying 
the  lad  with  the  six  cigars,  am,d  instructing  him  what  to  ao  wiOi 
them* 

CASE  reserved  for  the  opinion  of  tliig  Gonrt  by  W.  F. 
Harrison^  Esq.^  Chairman  of  the  Second  Conrt  at  the 
Greneral  Quarter  Sessions  of  the  peace  for  the  county  of  Surrey, 
held  by  adjournment  at  St.  Mary  Newington,  on  the  8rd  day 
of  June,  1878. 

William  Emmett  Hancock  and  Henry  Robert  Baker  were  tried 
upon  the  following  indictment : 

Surrey. — The  jurors  for  our  Lady  the  Queen,  on  their  oath 
present,  that  William  Emmett  Ehncock,  on  the  23rd  day  of 
May,  1878,  then  being  servant  to  James  Gabriel,  one  cigar  of  the 
property  of  the  said  James  Gt^briel,  his  master,  feloniously  did 
steal,  take,  and  carry  away,  against  the  form  of  the  statute  in 
such  case  made  and  provided. 

Second  count. — ^And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  Henry  Robert  Baker  on  the 
same  day  and  in  the  year  aforesaid,  one  cigar  (being  the  same 
property  as  the  said  William  Emmett  Hancock  in  the  first  count 
of  this  indictment  is  charged  with  stealing)  of  the  property  of 
the  said  James  Gabriel,  before  then  feloniously  stolen,  taken, 
and  carried  away,  feloniously  did  receive  and  have,  the  said 
Henry  Robert  Baker  then  well  knowing  the  same  to  have  been 
feloniously  stolen,  taken,  and  carried  away,  against  the  form  of 
the  statute  in  such  case  made  and  provided. 

The  prisoner  Hancock  having  pleaded  guilty,  the  following 
evidence  was  adduced  in  support  of  the  charge  against  the  other 
prisoner  Baker. 

James  Gabriel  proved  that  he  was  a  cigar  manufacturer,  at 
820,  Walworth-road,  in  the  parish  of  St.  Mary,  Newington,  in 
this  county,  and  that  the  prisoner  Hancock  entei^Bd  his  service  as 
shop  boy  on  the  day  named  in  the  indictment. 

That  about  seven  in  the  evening,  as  the  prisoner  was  about  to 
leave  work  for  the  day,  the  witness  saw  him  take  a  dgar  (without 
pernussion)  from  the  mantelshelf  of  the  shop,  and  put  it  in  his 
pocket. 

That  witness  having  already  missed  goods,  sent  for  a  detective, 
and  obtained  the  services  of  Edmund  Reid,  an  officer  of  the 
P  Division. 

That  witness  saw  Reid  take  the  cigar  from  Hancock  and  mark 
it,  and  then  give  it  back  to  the  prisoner  with  five  others  and 
certain  instructions. 

This  witness  stated  in  cross-examination  that  he  occasionally  had 
in  his  possession  broken  cigars,  which  he  worked  up  again,  and 
was  never  in  the  habit  of  giving  them  to  persons  in  his  employ. 


n;4i/.ii 
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Edmnnd  Beid  proved  that  he  was  a  detective  officer  of  the 
P  Divisioii,  and  that  between  seven  and  eight  in  the  evening  of  h^q^j^„„ 
the  day  in  qnestion  he  was  called  to  the  prosecutor's,  and  in  his      tia»«» 

presence  searched  the  prisoner  Hancock^  and  found  the  cigar  in        

his  troiisers  pocket.  That  he  questioned  this  prisoner,  and,  in  ^^^ 
consequence  of  what  he  learnt  firom  him,  marked  the  ciffar  BBodmug^ 
and  returned  it  to  him,  at  the  same  time  giving  him  five  other  Emdnce. 
cigars  and  instructions  how  to  act.  That  tms  prisoner  thereupon 
went,  followed  by  Beid,  to  a  coal  store,  in  Smitii-street,  Porthmd- 
street,  Walworth,  where  Beid  saw  the  other  prisoner  Baker 
standing;  that  B^Emcock  went  up  to  Baker  and  handed  some- 
thing to  him.  That  Beid  then  accosted  Baker,  telling  him 
who  he  was,  and  inquired  what  Hancock  had  given  him,  to 
which  inquiry  Baker  replied  "  Nothing,^'  meaning  that  Hancock 
had  given  him  nothing.  To  which  Beid  replied,  "  I  saw  him 
give  you  something/'  That  Baker  then  said,  ''I  know  you 
are  a  constable,  and  here  they  are,''  at  the  same  time  hanmng 
Beid  six  cigars,  one  being  the  marked  one.  That  Beid  thereupon 
said  to  Baker,  "  You  've  incited  this  boy  to  rob  his  master,  and 
received  the  cigars  he  has  stolen."  That  another  lad  named 
Maonders  was  there  at  the  time.  That  he  then  apprehended 
Baker,  and  took  him  to  the  police-station. 

The  prisoner  Hancock,  a  lad  thirteen  years  of  age,  was  then 
called  for  the  prosecution  and  gave  the  following  evidence : 

''On  the  23rd  May  last  I  entered  the  employment  of  the 
prosecutor,  and  about  seven  p.m.,  on  leaving  work  for  the  day,  I 
took  a  cigar  and  put  it  in  my  pocket.  Shortly  after  I  gave  it  up 
to  detective  Beid,  who  returned  it  to  me  with  some  others. 
I  took  it  because  prisoner  Baker,  whom  I  knew,  had  told  me 
to  get  him  as  many  as  I  could.  He  had  told  me  that  day 
at  dinner-time  that  if  I  did  he  would  give  me  something  on 
the  following  Saturday.  I  took  all  the  six  cigars  to  the  coal 
store  in  Smith-street,  where  he  works,  and  gave  them  to 
him.  Detective  Beid  and  William  Maunders  then  came  up, 
and  Beid  spoke  to  Baker,  and  then  we  all  went  to  the  police'^ 
station.'^ 

In  cross-examination  this  witness  stated  that  before  coming  to 
prosecutor's  he  had  been  in  a  printing  office  in  the  city,  which 
was  his  first  place,  and  lost  it  through  being  absent  from  work 
part  of  a  day  to  get  fitted  with  some  new  clothes.  That  he 
never  said  anything  to  Baker  about  boys  being  allowed  damaged 
cigars,  nor  told  him  that  prosecutor  had  offered  him  (Hancock) 
dunaged  cigars.  That  Baker  did  not  say  to  him,  "  Get  me  some 
damaged  cigars,"  but  "  Get  me  as  many  as  you  can." 

William  Maunders,  another  lad  in  the  employ  of  the  prose- 
cutor, proved  accompan3ring  Hancock  and  detective  Beid  to 
Smith-street,  and  seeing  Hancock  hand  some  cigars  to  Baker, 
who  said,  "  ThanJc  you,  I'll  see  you  by-and-by,  that'll  do,  won't 
it  f "  And  then  put  them  in  his  pocket ;  when  some  one  standing 
near  said,  "  Look  out,"  and  Baker  then  took  them  out  of  his 
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pocket  and  held  tiiiem  in  his  hand  nnder  his  ooat,  and  after  some- 
^^^        thing  more  was  said^  handed  them  to  Beid. 

Bakisb^      ^''^^  witness  sliated  in  cross-ezaminataon  ih&t  he  had  been  two 

years  in  the  proseentor's  employment^  and  that  the  latter  had 

^^'       never  given   him  a  broken  oigar.     That   when   oigars    were 
jUeeimnff^   damaged  they  were  made  up  afresh. 

Evidence,        The  statement  made  by  the  prisoner  Baker  before  the  com- 
mitting magistrate  was  then  put  in  and  read  as  follows : 

'^  Yesterday  at  dinner  time  Hancock  came  round  to  the  coal 
shed  and  said,  '  I  have  started  work,  Ebrry/  I  said,  ^  Where 
at  7^  He  said,  ^  At  Qabriel's  in  the  WalwcMrth-road/  He  said, 
^  Other  boys  have  damaged  cigars  given  them  what  gets  chucked 
into  the  damaged  bag,  and  Mr.  Gabriel  offered  me  two  at  dinner 
time/  He  said, '  I  wouldn't  have  them  then,  but  Mr.  Gabriel 
said  he  would  give  me  some  more  to-night  when  I  leave  off 
work/     I  said,  '  Til  buy  them  of  you/ '' 

This  closed  the  case  for  the  prosecution. 

The  prisoner  Baker's  counsel  then  submitted  that  there  was  no 
case  to  go  to  the  jury,  on  the  ground  that  the  stolen  cigar,  the 
subject  of  the  indictment,  had  been  taken  out  of  the  possession 
of  the  thief  by  the  detective  officer  in  the  presence  of  the  owner, 
and  was  therefore  not  stolen  goods  when  the  prisoner  Baker 
received  it ;  and  the  case  of  Beg,  v.  Dolan  (Dearsley  G.  G.  436 ; 
6  Gox  C.  G.  449)  was  cited  and  relied  on. 

I  refused,  however,  to  stop  the  case,  and  told  the  jury,  after  the 
usual  caution  as  to  the  prisoner's  (Hancock's)  evid^ice, 
that  if  they  believed  that  the  prisoner  Baker  received  the 
marked  cigar  from  Hancock  with  the  knowledge  and  belirf 
that  the  latter  had  stolen  it,  they  ought  to  find  him  (Baker) 
guilty. 

The  prisoner  having  been  convicted,  his  counsel  applied  that  a 
case  might  be  reserved  for  the  opinion  of  this  honourable  court, 
which  the  court  assented  to,  the  judgment  on  the  prisoner 
Baker  being  respited  in  the  meantime,  and  the  prisoner  released 
on  bail. 

If  the  court  should  be  of  opinion  that  the  conviction  was  right, 
it  is  to  stand ;  otherwise  it  is  to  be  quashed. 

BdggaUay,  for  the  prisoner  Baker,  submitted,  on  the  autho* 
rity  of  Beg.Y.  Dolan  (Dears.  G.  G.  486;  6  Gox  G.  G.  449),  that 
the  conviction  was  wrong.  At  the  time  Baker  received  the 
cigar  from  Hancock  it  had  ceased  to  be  a  stolen  chattel,  it 
having  been  previously  restored  to  its  owners  and  given  back 
to  Hancock  for  a  specified  object.  The  fact  that  five  other  dg^ars 
along  with  the  one  Hancock  had  taken  were  given  to  him  to 
take  to  Baker  showed  that  Hancock  was  then  acting  under  the 
owner's  instructions. 

GooEBUBN,  G.  J. — ^At  the  time  the  dgar  was  received  by  the 
prisoner,  it  had  been  reduced  into  the  possession  of  the  master, 
or,  if  ^ou  please,  of  the  police,  and  Hancock  was  then  employed 
as  an  instrument  to  detect  Baker. 
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HuDDLESTON^  B. — ^Tho  dffar  was  taken  by  the  policeman^  and        Bn. 
the  instmctions  to  Hancock  what  to  do  with  it  were  given  by  hako^ato 
the  policeman,  bat  then  the  master  was  present  all  the  time.      bakbb. 
In  Meg.  v.  DoUm,  Cresswell,  J.  said :  "  K  it  were  necessary  to 
hold  that  the  policeman  by  taking  the  stolen  goods  ont  of  the 

rcket  of  Bogers  restored  the  possession  of  them  to  the  owner, 
shonld  dissent.  The  goods  in  the  policeman's  hands  were  in 
the  custody  of  the  law,  and  the  master  conld  not  have  brought 
trover  for  them ;  but  when  they  were  given  back  to  Rogers,  and 
the  master  desired  him  to  go  and  sell  them,  the  master,  I  think, 
may  be  said  to  have  employed  Rogers  for  that  purpose.'^  That 
learned  judge  treated  the  thief  as  the  agent  of  the  master,  for 
the  purpose  of  detecting  the  receiver. 

CocKBiTKN,  C.J. — ^In  Beg.  v.  Dolan  Lord  Campbell  evidently 
assumed  that  what  was  done  in  that  case  by  the  police  was  done 
in  concert  with  the  master.  I  should  infer  the  same  in  the 
present  case. 

LiUey  for  the  prosecution. — ^The  conviction  was  right.  When 
the  cigar  was  taken  from  the  prisoner  Hancock  by  the  police,  it 
was  in  the  custody  of  the  law,  and  the  policeman  was  not  bound 
to  restore  it  to  the  master.  Here  the  master  gave  no  authority 
to  the  policeman  to  act  as  he  did.  [Cockbubn,  C.J. — ^Who  gave 
the  other  five  cigars  to  the  policeman  to  give  to  him  ?] 

CocKBUSN,  C.J. — ^The  present  case  is  undistinguishable  in 
principle  fi^m  Reg.  v.  Volan,  and  the  conviction  must  be 
quashed. 

The  rest  of  the  Court  concurred.  OonvicHon  quashed. 
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HIGH    COURT   OP   JUSTEOB. 

QUEEN'S  BENCH  DIVISION. 

May  2  <md  June  18. 

(Before  MaYj  O.J.,  FirzasBiLLD  and  Basbt^  JJ.) 

HfiOABTY  V.  Shine,  (a) 

Assault — Oontagious  disease  —  Fraudulent  concealment  —  Jmmo- 
rality — Reg.  v.  Bennett,  4  F.  ^  F.  1105,  and  Reg.  v.  Sinclair, 
13  Cox  Ou  0,  28,  dissented  from. 

In  an  action  for  assault,  it  was  proved  that  the  defendant,  who  was 
infected  with  venereal  disease,  had  sexual  connection  with  the 
'plaintiff  with  her  consent,  concealing  from  her  the  fact  of  his 
being  diseased.  The  plaintiff  becoming  in  consequence  diseased, 
brought  her  action  for  assault; 

Held,  per  Fitzgerald  and  Barry,  J  J.  {May,  O.J.,  disseniiente),  tltat 
the  auction  arose  ex  turpi  causa,  and  could  not  be  sustained, 

Semble,  the  fact  of  concealment  of  the  disease  from  the  plaintiff 
could  not  constitute  an  assault,  she  having  consented  to  the 
sexual  intercourse. 

ACTION  for  breach  of  promise  of  marriage  and  for  assault. 
The  plaintiff  and  defendant  had  been  living  in  a  state  of 
concubinage,  and  the  defendant  being  infected  with  yenereal 
disease,  of  which  the  plaintiff  had  no  knowledge,  had  sexual  con- 
nection with  her,  and  infected  her  with  the  disease. 

The  action  for  breach  of  promise  of  marriage  was  not  sustain- 
able on  the  evidence.  On  the  count  for  assault  the  jury  found 
for  plaintiff,  damages  450Z.  A  conditional  order  having  been 
obtained  to  set  aside  the  verdict. 

Heron,  Q.G.  (with  him  Johnson,  Q.C.  and  Ronam)  for  the  plain- 
tiff showed  cause. — ^There  is  no  distinction  between  a  civil  and  a 
criminal  assault.  The  tsc^  of  infecting  a  person  with  yenereal 
disease  has  been  held  an  assault :  {Beg,  v.  Bennett,  4  F.  &  F. 

(a)  Reported  by  Gboil  R.  RoobBi  Esq.,  Barrister-at-Law. 
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1105;  Reg.  ▼.  Sinclair,  13  Cox  C.  C.  28.)     Fraad  does  away 

with  consent :  (Reg.  v.  Saunders,  8  C.  &  P.  265 :  Beg.  v.  Flattery,  ^y- 

13  Cox  C.  C,  388j  ^ 

Exham,  Q.C.  and  CySiordan,  contra. — This  case  should  not  be  1B78. 

entertained  by  this  Court.     The  Court  is  asked  to  become  assis-  ^,^^_ 

tant  to  exacting  the  price  of  prostitution.    Ex  turpi  cauaa  non  Ckmmum' 

oritur  actio.     Seg.  r.  Benristt  and  Beg.  v.  Siniclavr  snonld  not  be  coOm  dUeam 

fallowed ;  it  was  not  necessary  in  them  to  decide  that  conveying  — -^"w'wo*- 
infection  of  venereal  disease  constituted  an   assault.      It  has 
never  been  elsewhere  decided.                              (}ur.  adv.  vtdt. 

FiTzaiSALD,  J. — ^This  action  was  for  breach  of  promise  of 
marriage  and  for. an  assault^  the  learned  jud^e  at  the  trial 
held  the  evidence  was  not  sufficient  to  sustam  the  alleged 
promise  to  marry,  and  the  plaintiff's  counsel  acquiesced  in 
nis  rule.  The  question  before  us  now  is  whether  the  action 
lies  for  an  alleged  constructive  assault.  The  evidence 
was  very  voluminous^  but  for  obvious  reasons^  I  state  its 
results  as  concisely  as  practicable.  In  1874  the  plaintiff  was 
sednced  by  the  defendant^  and  during  the  remainder  of  the  year 
habitual  sexual  intercourse  took  place  between  them^  which  was 
continued  down  to  November^  1875.    The  defendant  swore  he 

Skve  the  plaintiff  money  on  each  occasion^  save  the  first.  In 
ovember^  1875^  it  was  ascertained  that  the  plaintiff  was  pregnant^ 
and  she  left  Listowell,  her  former  place  of  residence,  and  went  to 
reside  in  Cork,  where  in  May,  1876,  her  child  was  bom.  Some 
time  after  the  birth  of  the  child,  tiie  medical  attendant  of  the 
plaintiff  discovered  that  both  the  mother  and  the  child  were 
affected  with  syphilis.  The  evidence  was  sufficient  to  establish 
that  the  disease  had  been  communicated  to  plaintiff  by  the  defen- 
dant in  the  course  of  the  concubinage,  and  probably  some  time 
shortly  prior  to  November,  1875,  as  a  letter  from  the  defendant  to 
the  plaintiff,  given  in  evidence  on  part  of  plaintiff,  indicates 
that  there  had  been  something  wrong  with  him.  On  this  evidence 
the  plaintiff's  counsel  contended  that  the  suppression  by  the 
defendant  firom  the  plaintiff  of  the  fact  that  he  was  affected  by 
disease,  vitiated  her  consent  to  the  particular  act  of  intercourse 
in  which  disease  had  been  communicated  to  her,  which  must 
therefore  be  taken  to  have  been  without  her  consent,  and 
to  amount  to  an  actionable  assault ;  and  he  relied  on  the  case  of 
Sea.  Y.  Bennett  (4  F.  &  F.  1105),  in  which  Willes,  J.  held  that  an 
inmctment  for  an  indecent  assault  was  maintained  where  the 
prisoner  concealed  from  the  woman  that  he  was  diseased  and 
communicated  the  disease  to  her,  on  the  ground  that  an  assault 
comes  within  the  rule  that  fraud  vitiates  consent.  The  learned 
judge,  for  the  purposes  of  the  trial,  yielded  to  the  authority  of 
Beg.  V.  Bennett,  and  submitted  certain  questions  to  the  jury  with  a 
direction  in  substance  as  follows:  '^That  if  the  consent  was 
obtained  by  the  fraud  of  the  party  committing  the  act,  the  fi^ud 
vitiated  the  consent,  and  the  act  became  in  view  of  the  law  an 
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HaaiBnr     assanlt,  and  that^  therefore^  if  the  defendant^  knowing  that  he 
cJ^       I^  ft  Venereal  disease^  and  that  the  probable  and  natnral  effect 

of  his  having  connection  with  the  plaintiff  would  be  to  comititi- 

1878.       nicate  to  her  the  venereal  disease,  fraudulently  concealed  from 

— :        her  his  condition^  in  order  to  induce,  and  did  thereby  induce,  her 

(^^um-     ^  consent  to  have  connection  with  him,  and  if  but  for  that 

caHwf  disease  fraud  she  would  not  have  consented,  and  if  he  had  connection 

— -fiwawice.   ^ijIi  hep  and  thereby  communicated  to  her  venereal  disease,  he 

had  committed  an  assault  and  one  for  which  they  might  ^ve 

substantial  damages/^     On  that  instruction  in  law  the   jury 

found,  in  fact,  that  defendant  knew  that  he  had  disease  and 

had  communicated  it  to  plaintiff,  who  did  not  know*  that  he  was 

so  affected,  and  on  those  findings  the  verdict  was  entered  for  the 

plaintiff.   I  shall  presently  have  to  consider  the  authority  of  Reg. 

V.  Bennett,  and  the  application  of  the  principle  that  fraud  vitiates 

consent  in  such  a  case  as  that  now  before  us.    It  seems  to  me, 

however,  to  be  necessary  to  determine  whether  an  action  for  a 

constructive  assault,  arising  out  of  such  transactions  as  the 

Slaintiff  has  deposed  to,  can  be  maintained  to  recover  pecuniary 
amages,  or  can  in  any  shape  receive  the  sanction  of  the  Court. 
JEx  turpi  ccmsd  nan  oritu/r  actio  is  a  maxim  of  the  law  and  a  rule 
of  public  policy,  and  its  due  application  tends,  if  not  to  repress, 
at  least  to  discourage,  vice  and  crime.  To  constitute  causa  turpis 
it  is  not  necessary  the  transaction  should  amount  to  a  crime  or 
to  a  breach  of  positive  law.  Immorality  is  sufficient.  No  Court 
should  lend  its  aid  to  a  plaintiff  whose  claim  is  founded  on  his 
or  her  own  immoral  acts.  In  the  case  of  Pearce  v.  Brooks  (L. 
Rep.  1  Ex.  218),  Pollock,  C.B.  says,  *'Nor  can  any  distinction 
be  taken  between  an  illegal  and  an  immoral  purpose.  Whether 
it  is  an  illegal  or  an  immoral  purpose  in  which  the  plaintiff  has 
participated  it  comes  equally  within  the  maxim  Bx  dolo  malo 
non  oritur  actio.  No  cause  of  action  can  arise  out  of  one  or  the 
other.^'  Then,  does  the  plaintiff's  supposed  cause  of  action 
spring  from  her  own  immorality  7  What  is  it  ?  It  is  that 
at  some  period  in  the  course  of  a  long  continued  prostitution  of 
her  person  to  the  lust  of  the  defendant,  he  suppressed  from  her 
the  fact  that  he  had  contracted  and  was  affected  with  venereal 
disease,  and  communicated  that  disease  to  her.  The  Judge  and 
a  jury  were  occupied  for  at  least  two  days  in  investigating  this 
case,  and  we  have  had  the  time  of  the  Court  taken  up  for  a 
considerable  period  in  examining  into  its  loathsome  details  in 
order  that  the  plaintiff  should  recover  damages  for  results 
arising  from  her  own  immorality.  The  language  of  the  judgment 
seat  has  been,  "  You  shall  not  stipulate  for  iniquity  ;'*  and  "  No 
polluted  hand  shall  touch  the  pure  fountain  of  justice  :^'  Per 
Wilmot,  C.J.,  in  Collins  v.  Blantem  (2  Wilson).  The 
poKcy  of  the  law  demands  that  for  public  protection  the 
parties  to  illegal  or  immoral  transactions  shaU  have  no 
redress  against  each  other  in  a  civil  court  for  consequences 
flowing  directly  from  their  illegal  or  immoral  acts.    Nemo  ex 
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turpi  eavsa  consequUfur  actionem.      The  dignity  of  the   Conrt     'BtMsm 
reqnireB  that  it  shonld  not  be  called  upon  to  investigate  snch       ^'{^ 

trmmactionB  at  the  instance  of  either  of  the  guilty  participators^        . 

flwe  where  the  public  interests  are  involved  m  the  repression  of  -     ^B78. 
crime.    The  authorities  on  the  subject  are  very  numerous^  but  I     a^^^ 
diaU  allude  to  a  few  only,  commencing  with  one  of  doubtful     Gmmwi' 
gonnineiieBs,  Everett  v.  WilUams,  often  referred  to  and  given  in  catiw  (SMa»e 
a  note  to  "  Pothier  by  Evans/'  vol.  2,  p.  3.    There,  though  dis-   -^^^^<^ 
gfoised  in  language,  the  suit  turned  out  to  be  a  bill  for  an  account 
of  the  proceeds  of  property  procured  by  highway  robbery.     The 
suit  was  stopped  at  once  by  the  judge,  who  refused  further  to 
hear  it,  committed  the  solicitor,  and  fined  the  counsel  who  signed 
the  biU.     Walker  v.  Perkins  (3  Burr.  1568)  is  a  representative 
case.    It  appears  there  that  the  bond,  the  subject  of  the  action, 
had  been  given  by  Wm.  Perkins  to  the  plaintiff  Sarah  Walker, 
and   recited   that   they  had   agreed  to  live   together.      Lord 
Mansfield  was  peremptory  and  concise:   ''It  is  the  price  of 
prostitution,  and  illegal  and  void.''    The  cases  which  follow 
Walker  v.  Perkins  are  too  numerous  for  quotation  and  assume 
every  shape  and  form.    In  Pearce  v.  Brooke,  which  I  have  before 
referred  to,  it  was  held  that  the  pkdntiffs,  coachbuilders,  could 
not  recover  firom  the  defendant,   a  prostitute,  the  hire  of  a 
brougham  supplied  to  her  with  a  knowledge  she  was  a  prostitute, 
and  would  use  the  brougham  as  part  of  her  professional  display. 
The  Chief  Baron  says :  ''  The  plaintiffs  can  derive  no  cause  of 
action  from  such  a  bargain."     In  Taylor  v.  Chester  (L.  Hep. 
4  Q.  B.  Div.  809),  where  the  plaintiff  deposited  the  half  of  a  502. 
note  as  a  security  for  suppers  supplied  by  defendant,  the  keeper 
of  a  brothel,  to  be  consumed  by  plaintiff  and  certain  prostitutes 
in  a  debauch,  it  was  held  that,  as  the  plaintiff  could  not  recover 
the  note  without  showing  the  true  nature  of  the  transaction,  he 
was  prednded  from  obtconing  the  assistance  of  the  law,  for  the 
law  will  not  assist  an  iUegal  transaction  in  any  respect.     Lord 
Manafield  puts  the  matter  in  its  true  foundation  in  Hohnan  v. 
Johnson    (Cowp.   34S),   where  he   says :    "  It   is    not  for   the 
defendants'    sake   that  the  objection   that   the  transaction    is 
immoral  or  illeffal  is  ever  allowed;  it  is  founded  on  general 
principles  of  poucy  of  which  the  defendant  has  the  advantage. 
The  principle  of  public  policy  is  Ex  dolo  malo  non  oritur  acUo. 
No  court  will  lend  its  aid  to  one  who  grounds  his  cause  on 
an  immoral  or  an  illegal  act.     If  from  the  plaintiff's  own  state- 
ment or  otherwise  the  cause  of  action  appears  to  arise  ex  turpi 
coMsa  on  the  transgression  of  the  positive  law  of  the  country, 
then  the  Courts  say  he  has  no  right  to  be  assisted,  they  will 
not  lend  their  aid  to  such  a  plaintiff."     Stockdals  v.  Onwhyn 
(9  D.  Sb  By.  625)  is  also  a  representative  case,  followed  by  an 
infinity  of  others.     It  was  an  action  for  to  infringement  of  copy- 
right of  a  work,  ''  Memoirs  of  Harriett  Wilson ; "  plea  not  g^ty. 
The  w€fA  appeared  to  be  immoral.    The  learned  Judge  at  the 
trill  held  that  the  plaintiff  was  not  entitled  in  respect  of  it  to  the 
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Hkubtt  protection  of  a  conrt  of  law  and  non-suited  him^  Abbot,  G.  J.  says, 
gJV        "  to  recognise  the  plaintiff  s  right  would  be  to  outrage  every  prin- 

ciple  of  common  law,  of  common  sense  and  of  common  justice, 

1878.  and  therefore  I,  for  one,  am  of  opinion  that  we  want  no  judicial 
— r__    authority  for  deciding  that  this  action  .is  nob  maintainable/'    Fivaz 

C^^JIni'  ▼•  Nichols  (2  M.  Gr.  &  So.  501)  is  also  deserving  of  attention. 
cathMdUeem  The  pleadings  are  too  long  to  be  brought  in  here.  The  action 
^Evidence,  arose  out  of  an  illegal  agreement  to  pass  a  bill  to  be  given  to 
defendant  in  consideration  of  his  abstaining  from  prosecuting  C, 
who  was  charged  with  embezzlement,  and  it  was  held  that,  inas- 
much as  the  plaintijff  would  not  make  out  his  case  except  through 
the  illegal  transaction  to  which  he  was  a  party,  the  action  comd 
not  be  maintained.  Maule,  J.  says,  "  as  soon  as  it  had  been 
shown  that  the  transaction  out  of  which  the  plaintiff's  ri^ht  to 
recover,  if  any  arose,  was  illegal,  the  action  was  answered. '  It 
was  urged,  however,  before  us  by  plaintiff's  counsel  that  this 
question  does  not  arise  on  the  record,  as  there  is  no  defence 
relying  on  the  immorality  of  the  transaction.  It  seems  to  me, 
however,  that  the  question  is  quite  open,  and  that  it  does  not  lie 
with  the  plaintiff  to  say  it  is  not.  The  plaintiff  complains  that 
the  defendant  assaulted  her,  that  is  to  say,  that  he  committed  a 
forcible  offence  against  her  person ;  the  defendant  traverses  the 
assault.  Upon  the  evidence  it  appears  that  the  use  of  the  plain- 
tiff's person  of  which  she  complains  took  place  with  her  consent, 
and  was  therefore  no  assault.  She  calls  on  us,  however,  to 
inquire  further  into  the  transaction,  to  ascertain  whether  at  the 
time  of  the  particular  act,  by  which  she  alleges  disease  was  com- 
municated to  her,  the  defendant  was  diseased  and  knew  that  he 
was  so,  but  suppressed  the  fEict  from  her ;  and  she  asks  us  to 
determine  and  adjudge  that,  although  she  consented  to  the  long 
course  of  concubinage  or  prostitution,  and  did  in  fact  consent 
to  the  particular  act  of  sexual  intercourse  in  which  disease  was 
communicated  to  her,  her  consent  was  null  and  vitiated  by 
the  suppression  of  the  defendant,  and  that  she  is  entitled  to 
treat  that  particular  act  of  sexual  intercourse  as  an  assault.  It 
seems  to  me  that  the  whole  matter  is  open,  on  the  defendant's 
plea  denying  the  assault,  and  that  the  moment  it  appeared  on 
the  plaintiff's  evidence  that  the  transaction  itself  was  an  immo- 
rality to  which  the  plaintiff  assented,  there  was  an  end  of  the 
action  so  far  as  it  related  to  the  assauU.  Probably  the  more 
correct  course  for  the  judge  at  the  trial  would  have  been  to 
have  declined  to  enter  on  the  inquiry  which  the  plaintiff's 
council  demanded,  and  to  have  non-suited  the  plaintiff,  inasmuch 
as  no  action  can  be  maintained  by  the  Court  which  springs  ex 
turpi  causa*  But  as  the  decision  at  the  trial  rested  on  JR.  v. 
Bennett,  it  becomes  necessary  to  consider  that  case.  Willes,  J. 
there  assumed  that  the  prosecutrix,  being  capable  of  consenting, 
had  consented  to  sexual  intercourse  with  the  prisoner,  but  would 
not  have  done  so  if  she  had  known  he  was  diseased ;  and  then 
applying  to  the  case  the  rule  that  fraud  vitiates  consent,  held  that 
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the  prisoner  was  gailty  of  an  assault  in  the  act  of  sexaal  inter-     Hsgabit 
course.     I  may  observe  on  the  case  that  it  is  the  great  repute  of       „  ^' 

the  Judge  which  alone  entitles  it  to  consideration.     The  ruling        ' 

of  the  Judge  was  uncalled  for  by  the  facts.  There  was  no  con-  1878. 
sent  to  the  prisoner's  act.  The  girl  stated  that  she  fell  asleep  .  — T_ 
immediately  on  going  to  bed  and  recollected  nothing.  She  was  Cor^uni- 
not  aware  that  sexual  intercouse  had  taken  place^  but  a  week  catim  disease 
afterwards  was  found  to  be  infected  with  disease.  The  prisoner  — -o»M/cnce. 
was  undefended^  and  no  question  was  reserved.  The  case 
resulted  in  a  correct  verdict,  if  as  it  appears  there  was  no  consent 
in  fact  to  the  sexual  intercourse.  Assuming,  however^  that 
there  was  evidence  of  consent,  and  taking  the  proposition 
as  stated^  which  the  judge  intended  to  decide,  it  seems  to  me 
that  it  was  a  mistake  to  apply  the  principle  to  such  a  case  and 
the  consequence  of  doing  so  would  be  most  serious.  There  is  no 
doubt  that  fraud  may  vitiate  consent,  or  to  apply  it  more 
familiarly  every  contract  implies  consent,  and  no  valid  contract 
can  be  founded  on  a  fraud.  Fraud  nullifies  a  contract,  and  if  an 
action  is  instituted  to  enforce  a  supposed  contract,  it  is  a  good 
answer  that  defendant's  assent  to  it  was  obtained  by  fraud,  or  a 
suit  may  be  instituted  to  rescind  a  contract  on  the  ground  that 
the  plaintiff  was  induced  to  enter  into  it  by  fraud ;  but  B,  v. 
Bennett  is  the  first  instance  in  which  the  maxim  was  applied  to 
an  agreement  for  immoral  sexual  intercourse.  I  have  always 
understood  that  the  whole  of  a  contract  for  an  immoral  purpose 
was  absolutely  void.  K  the  maxim  should  be  so  applied  where 
are  we  to  stop  ?  We  must  necessarily  apply  the  rule  suppressio 
veri  in  favour  of  the  common  prostitute  who  chooses  to  allege 
that  some  one  of  the  people  who  have  used  her  for  pay  has 
communicated  disease  to  her.  Respect  for  the  Court  prohibits 
me  from  following  out  the  numerous  and  graphic  illustrations 
put  by  defendant's  senior  counsel.  I  may  point  out  that  i2.  v. 
Bennett  rests  not  on  the  vitiation  of  consent,  but  on  the 
aggravated  results.  Thus  the  judge  says  that  it  was  the  fraud 
practised  on  the  ^i^l  in  concealing  the  fact  of  the  prisoner's 
diseased  state,  which  vitiated  her  consent  to  sexual  intercourse, 
but  would  the  indictment  lie  for  an  assault  if  it  had  not  been  for 
the  subsequent  result  f  E.  v.  Bennett  is,  in  truth,  a  case  in 
which  a  familiar  maxim  was  strained  and  misapplied  to  reach  a 
person  who  had  undoubtedly  been  guilty  of  a  great  moral 
offence.  We  must  not  confound  R.  v.  Bennett  with  a  class  of 
well  decided  cases,  where  the  female  having  submitted  to  par- 
ticular treatment  was  fraudulently  subjected  to  sexual  inter- 
course, as  in  Beg.  v.  Mattery  (13  Cox  0.  0.  388),  which  was  a 
case  of  rape  on  Lavinia  Thompson,  aged  nineteen.  The  prisoner, 
professing  to  give  medical  advice,  had  sexual  connection  with  the 
girl,  having  fraudulently  induced  her  to  believe  that  he  was 
treating  her  medically,  and  to  submit  to  his  treatment  because 
she  so  believed^  the  Court  held  (lamenting  the  decision 
in  B.  V.   Barrow)   that  there   was    no    evidence    of   consent. 
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Hboabtt     The    prosecutrix  submitted    to    a    surgical    operation    to   her 
^'  cure^    the  prisoner  fraudulently  did   another  thing,  she  never 

consented  or   knowingly  submitted  to   sexual  connection.     So 

1878.  in  Beg.  v.  Loch  (2  Gr.  Gas.  Bes.  10)  it  was  held  that  mere  snb- 
— '  mission  by  one  who  does  not  know  the  nature  of  the  act  to  be 
ComnurZ  done  Cannot  be  consent,  and  in  Beg,  v.  Case  (Den.  G.  G.  580), 
eating  disease  which  was  an  indecent  assault  on  a  girl  of  fourteen  under 
—Evidence,  pretence  of  medical  treatment  she  submitted,  believing  it  was 
medical  treatment ;  per  curiam  she  consented  to  one  thing,  and 
he  did  another  materially  different.  Ver  Patterson,  J.,  ''the 
argument  confounds  active  consent  with  passive  non-resistance.'' 
Fer  Piatt,  B.,  ''Here  non-resistance  was  caused  by  his  fraud, 
and  he  is  therefore  criminally  responsible.''  In  the  case  before 
us  the  defendant  actively  consented  to  the  very  thing,  that  is  to 
say,  sexual  intercourse,  with  full  knowlege  and  experience  of  the 
nature  of  the  act.  K  B.  v.  Bennett  is  law,  the  statute  12  k  13 
Vict.  c.  76,  s.  1,  re-enacted  by  24  &  25  Vict.  c.  100,  s.  49,  was 
not  necessary.  By  that  enactment  it  is  provided  that  whoever 
shall  by  false  pretences,  false  representation,  or  other  fraudulent 
means,  procure  any  woman  or  girl  under  the  age  of  twenty-one 
years,  to  have  illicit  intercourse  with  any  man  shall  be  guilty  of 
a  misdemeanour.  B.  v.  B&nnett  derives  no  weight  from  B,  y. 
Sinclair  (13  Gox  G.  G.28),save  the  acquiescence  of  the  judge  in  the 
maxim  that  consent  will  be  vitiated  by  deceit.  It  was  a  dmitted 
in  that  case  that  there  was  no  evidence  of  such  an  act  of  resist- 
ance as  would  justify  a  conviction  for  rape,  but  the  girl  did 
resist,  and  there  was  nothing  from  which  consent  oould  be 
inferred.  The  prisoner  was  convicted  of  an  assault  doing  actual 
bodily  harm,  and  I  am  not  quite  able  to  see  how  that  verdict 
could  be  sustained  in  the  particular  case  when  the  case  failed  as 
a  rape.  In  B.  v.  Bennett  it  seems  to  have  been  forgotten  that 
as  a  general  rule  an  indictment  does  not  lie  for  a  mere  private 
injury  unless  it  in  some  measure  concerns  the  Grown  repre- 
senting the  public  interests,  or  is  accompanied  by  circumstances 
which  amount  to  a  breach  of  the  peace.  It  was  urged  for  the 
defendant  that  even  though  B.  v.  Bennett  was  well  decided,  yet 
that  it  did  not  follow  that  a  civil  action  to  recover  damages 
would  lie  in  respect  of  the  same  transaction.  This  is  one  of 
the  difficulties  which  flows  from  B.  v.  Bennett.  An  assault  is 
properly  defined  to  be  the  commission  of,  or  an  attempt  to 
commit,  a  forcible  crime  on  the  person  of  another ;  and  if  the 
transaction  amounts  in  law  to  a  criminal  assault  the  logical  result 
would  seem  to  be  that  an  action  for  damages  may  be  maintained. 
But  as  an  indictment  lies  only  in  the  public  interest,  and 
not  for  a  mere  private  injury,  so  there  are  many  cases 
in  which  an  indictment  may  be  sustained,  and  yet  no  action 
lies  for  civil  redress  by  any  of  the  parties  to  the  illegal  transaction. 
In  my  opinion,  even  if  the  ruling  in  B.  v.  Bennett  was  correct,  I 
should  be  prepared  to  hold  that  no  action  for  an  assault  could, 
under  the  circumstances,   be  maintained.     Fraud  may  vitiate 
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consent  even  in  snoli  a  case  for  the  purposes  of  criminal  jastice^     Hbqabtt 
thongh  I  may  doubt  its  applicabili^  where  there  has  been  no       gJJji, 

breach  of  the  public  peace.     But  can  such  suppression  as  is  here        

allied  confer  a  right  of  action.     In  my  opinion  it  cannot.     The        1878. 
conclusions  at  which  I  have  arrived  are :     First.  That  the  maxim     .  — T 
ex  turpi  cavsa  non  oritur  actio  is  applicable.     Secondly.  That  the     cbOTmam- 
Court  should  declare  that  it  cannot  permit  such  an  action  as  the  catmf  disease 
present  to  be  entertained.     Thirdly.  That  R.  v.  Bennett  should    —^^id^'*^ 
not  be  followed.     Fourthly.    That  the  verdict  for  the   plaintiff 
should  be  set  aside^  and  a  nonsuit  entered  if  there  has  been  a 
reservation  at  the  trial.      Although  we  cannot  fail    to    have 
commiseration  for  the  unhappy  plaintiff^  yet  I  am  not  unwilling 
by  this  decision  to.  endeavour  to  relieve  this  Court  from  assuming 
the  active  guardianship  of  prostitution^  and  to  respect  the  duty 
of  enforcing  the  rule  uberrimce  fidei  in  immoral  contracts  or 
transactions. 

Mat,  C.J. — In  this  case  the  plaintiff,  Honora  Hegarty,  brought 
an  action  against  the  defendant,  Daniel  Shine.  The  summons 
and  plaint  contained  four  counts.  The  first  two  were  grounded 
upon  an  alleged  breach  of  promise  of  marriage.  The  third  and 
fourth  alleged  that  the  defendant  had  assaulted  and  beat  the 
plaintiff,  and  infected  her  with  venereal  disease.  The  defences 
were  by  way  of  traversing  the  alleged  promise  and  denial  of  the 
acts  complconed  of.  The  cause  was  tried  before  Barry,  J.,  at  the 
after  sittings  in  Michaelmas,  1877.  At  the  trial  the  plaintiff  was 
unable  to  sustain  in  evidence  the  first  count,  and  her  case  was 
vested  upon  the  count  charging  an  assault.  The  evidence 
established  that  the  defendant  had  sexual  intercourse  with  the 

rlaintiff,  who  was  a  servant  girl,  at  different  times  in  the  years 
874  and  1875,  but  there  was  no  evidence  that  the  plaintiff  had 
had  intercourse  with  other  men.  The  plaintiff  became 
pregnant  in  the  autumn  of  1875,  and  was  delivered  of  a 
child  in  May  1876.  The  defendant  had  remitted  money  to 
the  plaintiff  firom  time  to  time,  before  and  at  the  time  of  her  con- 
finement. It  appears  that  at  the  time  of  the  birth  of  the  child, 
the  plaintiff  was  suffering  from  two  kinds  of  venereal  diseases 
with  which  also  her  child  was  infected,  and  that  the  health  of 
the  plaintiff  and  her  child  was  permanently  injured.  The  plain- 
tiff deposed  she  was  not  aware  of  the  nature  of  her  illness  till 
after  the  birth  of  her  child ;  at  the  trial  the  counsel  for  the 
defendant  called  upon  the  judge  to  direct  a  verdict  for  the  defen- 
dant as  no  assault  had  been  proved.  The  plaintiff's  counsel  on 
the  other  hand  contended  on  the  authority  of  two  criminal  cases 
decided  in  England,  Beg.  v.  Bennett  (4  F.  &  F.  1005),  and  Reg, 
V.  Sinclair  (13  Cox  C.  C.  28),  that  there  was  a  case  fit  for  the 
consideration  of  the  jury  upon  the  counts  alleging  an  assault.  The 
judge  acceded  to  this  view  and  instructed  the  jury  to  the  follow- 
ing effect,  that  an  assault  implied  an  act  committed  upon  a  person 
against  his  or  her  will,  and  that  as  a  general  rule,  when  the  person 
consented  to  the  act  there  was  no  assault.    But  that  if  the 
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oonsent  was  obtained  by  the  ^frand  of  the  party  oommitting  tiie 
act  snch  fraad  vitiated  the  consent^  and  the  act  became  in  view  of 
the  law  an  assanlt ;  and  that^  therefore^  if  the  defendant^  knowing 
1878.        that  he  had  venereal  disease^  and  that  the  probable  and  natural 
Auauit—     ©ff^c**  of  his  having  connection  with  the  plaintiff  would  be  to 
Communi-    commnnicate  to  her  such  complaint,  fraudolently  concealed  from 
catinjf  disease  her  his  Condition,  in  order  to  induce,  and  did  thereby  induce  her 
^Evidence.    ^  have  Connection  with  him,  and  if,  but  for  that  fraud  she  wonld 
not  have  consented  to  have  such  connection,  and  if  he  had  with 
her  the  connection  so  procured  and  thereby  communicated  to  her 
such  venereal  disease  he  had  committed  an  assault,  and  one  for 
which  the  jury  might  on  the  evidence  give  substantial  damages. 
Counsel  for  the  defendant  by  way  of  objection  to  this  charge 
again  requested  the  judge  to  direct  a  verdict  for  the  defendant, 
on  the  ground  that  the  legal  doctrine  laid  down  in  the  cases  relied 
upon  was  not  applicable  to  a  civil  action  in  the  case  of  a  plaintiff 
of  mature  years.     The  jury  found  a  verdict  for  the  plaintiff,  with 
450Z.  damages.     Counsel  for  the  defendant,  obtained  a  condi- 
tional order  that  the  verdict  be  set  aside  on  the  ground,  first,  of 
misdirection ;  secondly,  that  the  verdict  was  against  the  weight 
of  evidence;  and,  thirdly,  that  the  damages  were  excessive.     On 
the  two  latter    grounds    I    should  not  be  disposed  to  disturb 
the  verdict,  as  I    think   there   was    evidence   upon   which   the 
jury    were    warranted    in    finding    as     they    did,    and     there 
is    no    doubt    the    plaintiff    sustained    serious    injury.       The 
question    principally     argued    before    us    was   whether    under 
the  circumstances  an  action  of  assault  was  maintainabla     In  the 
case  of  Reg.  v.  Bennett  (4  P.  &  F.)  the  prisoner  was  indicted 
for  an  indecent  assault,  and  found  guilty.     [His  Lordship  here 
referred  to  the  facts  of  the  case,  as  set  out  before.]     Where  a 
man  had  connexion  with  a  married  woman  by  getting  into  her 
bed  at  night,   and   virtually   pretending   to  be   her  husband, 
it  was  held  that  he   was  not  guilty  of  rape,   as  the  woman 
consented,  but  he  was  convicted  of  assault,  on  the  ground  that 
it  was  a  fraud  upon  her   {R,  v.  Saunders  8   C.  &  P.  265), 
and  Reg.  v.   Williams  {lb,   286),  is  to  the   same  effect.     The 
question  seems  to  be  whether  the  legal  principles  on  which  these 
cases  in  criminal  law  are  founded  are  applicable  to  a  civil  action. 
The  definition  of  an  assault  appears  to  me  the  same,  whether  the 
proceedings  be  iu  a  criminal  court  with  a  view  lo  punishment,  or 
before  a  civil  tribunal  with  a  view  to  the  recovery,  of  damages. 
An  assault  implies  the  absence  of  consent  on  the  part  of  the 
complainant,  and  to  an  action  of  assault  a  plea  of  leave  by  licence 
was  a  bad  plea,  as  amounting  to  the  general  issue  :  {Christopher 
V.  Bare,  11  Q.  B.  477.)     But,  supposing  that  in  the  present  case 
the  summons  and  plaint  had  stated  that  the  defendant  laid  hands 
on  the  plaintiff,  invaded  her  person,  infecting  her  with  disease, 
and  the  defendant  had  pleaded  leave  and  licence  of  the  plaintiff, 
which  leave  and  licence  was  traversed ;  upon  that  issue  the  case 
would,  I  think,  have  come  before  the  jury  precisely  as  it  has 
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done  upon  the  iissne  whether  the  defendant  assaulted  the  plaintiff.     Hboabtt 
And  it  appears  to  me  that  the  doctrine  as  laid  down  by  Jndge       smis. 

Willes  and  other  jndges  in  England^   that  consent   procured        

by  firaudolent  concealment  is  void  in  point  of  law^  is  applicable        1878. 

to  an  action  like  the  present  before  a  civil  tribunal.     It  is  not     aZouU— 

difficult  to  suggest  cases  of  a  less  unpleasant  nature  than  that     Commum- 

before  the  Court.     If  a  patient  submits  to  the  performance  of  an  ca^ng  disease 

operation  by  a  surgeon^  he  cannot  treat  that  as  an  assault,  nor    -'^^^<^^^^' 

complain   of  injurious  consequences.      But,  supposing  that  the 

operator  used  in  the  operation  a  poisoned  instrument,  knowing 

the  iniurions  result  that  would  follow,   could   not  the  person 

injured  sustain  an  action  of  assault,  as  for  a  trespass  committed 

on  the   person  without  his  consent.      Could  he  not  establish 

that     to     such     an   operation     including    such    consequences 

he  did  not  consent,  though  he  did  permit  an  operation  of  a 

different   character.     In  the  case   of  Beg.  v.   Bennett,  and  the 

cases  of  Beg.  v.  Saunders  and  Beg.  v.  Williams  it  appears  to  me 

that  the  same  Judges  who  held  that  the  prisoners  were  guilty 

of  assaults,  would  equally  have  held  that  the  persons  assaulted 

might  have  maintained  civil  actions  for  damages  arising  out  of 

the  same  transaction.  I  do  not  think  that  the  circumstance  that  the 

plaintiff  had  been  seduced  or  debauched  by  the  defendant,  and 

had  on  previous  occasions  consented  to  his  embraces,  makes  any 

material  distinction,  the  jury  having  virtually  found  that  on  the 

particular  occasion  in  question  she  would  not  have  consented  had 

the  defendant  disclosed  his  state  of  health.     Nor  do  I  think  that 

the  maxim  Ex  turpi  causa  non  oritur  actio,  is  applicable  to  the 

present  case.     That  principle  I  think  governs  cases  of  contract. 

A  promise  cannot  be  supported,  on  the  contrary  is  vitiated,  by  an 

immoral  consideration,  nor  can  a  contract  be  enforced  if  its  object 

be  to  promote  and  encourage  immorality  or  illegality.     But  the 

present  case  is  founded  on  tort.     The  defendant  has  done  an  act 

injurions  to  the  plaintiff  and  has  done  it  wilfully  and  intentionaUy. 

Upon  the  authority  of  the  case  referred  to,  I  think  it  must  be 

hdd  that  this  wrong  was  done  to  her  without  her  consent.     It 

does  not  occur  to  me  that  the  Court,  if  it  hold  the  defendant 

liable  in  damages  to  the  plaintiff  in  this  case  would  be  sustaining 

immorality.     It  seems  to  me,  on  the  other  hand,  that  the  impu* 

tation  of  injustice  would  rest  upon  a  decision  holding  that  a 

defendant,  who  has  inflicted  a  life  long  injury  upon  his  victim  by 

depriving  her  of  her  bodily  health  should  escape  with  impunity 

because  he  had  previously   deprived   her  of  her  chastity    and 

obtained  possession  of  her  person. 

Babst,  J. — Concurring,  as  I  do,  in  the  judgment  pronounced 
by  my  brother  Fitzgerald,  and,  generally  speaking,  for  the 
reasons  which  he  has  assigned,  I  do  not  mean  to  occupy  time 
by  giviuff  a  separate  judgment  which  would  merely  result  in 
my  feebfy  repeating  what  he  has  expressed  in  a  manner  so 
masterly  and  concise.  I  entirely  agree  with  the  expressions 
which  have  fidlen  from  my  Lord,  of  sympathy  and  pity  for  the 
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iIegabty     safferings  of  the  plaintiff^  fallen  thoagb  she  may   be ;   but  I 
SmiiB.       c^c^i^o^  l^^lp  coming   to  the  conclusion    that  the    maintenance 

of  this  action  wonid  be  a  violation  of  the  settled  and  politic 

1878.       maxim  Ex  turpi  causa  non  oritur  actio.     It  was  contended  by 

A^MuU--    ^"   ^®^o^  *^*  *^is  maxim  only  applies  to   actions  brought 

Comimad-     for  the  purpose  of   enforcing  and  having  the    benefit  of  an 
oatiiw  disease  illegal  and  immoral  contract^  but  in  the  case  of  Fivaz  v.  NiclwUs 

—Ewdence,  (referred  to  by  my  brother  Fitzgerald),  the  action  was  for  a 
conspiracy  to  obtun  payment  of  a  bill  given  by  the  plaintiff 
for  an  illegal  consideration.  I  confess,  however,  I  still  am 
pressed  with  the  difficulty  which  I  felt  at  the  trial,  namely, 
whether  on  a  mere  traverse  of  the  assault,  I  could  have 
nonsuited  the  plaintiff  and  directed  a  verdict  against  her, 
assuming,  as  I  felt  bound  at  Nisi  Prius  to  assume,  that  the 
cases  of  R.  v.  Bennett  and  B.  v.  Sinclair  were  rightly  decided, 
and  that  the  defendant  had  accordingly  committed  an  indictable 
assault.  There  may  be  cases  where  an  indictment  may  be  main- 
tained, though  the  complainant  may  not  be  able  to  obtain 
damages  in  an  action,  but  these  cases  would,  I  apprehend, 
be  found  to  involve  some  breach  of  the  public  peace  or  public 
order,  and  not  to  be  like  the  present  case  of  a  private  transaction 
between  two  parties  where  one  of  them  receives  ^  personal  injuiy. 
I  therefore  feel  called  upon  to  say,  though  I  do  so  with  the  most 
unfeigned  diffidence  from  the  respect  I  entertain  for  an  opinion 
expressed  by  my  late  lamented  fnend,  Mr.  Justice  Willes,  that 
these  cases  are  not  to  be  followed.  It  appears  to  me  that  in 
jB.  v.  Bennett  Willes,  J.,  somewhat  hastily,  cmd  on  the  facts  of 
the  case,  unnecessarily,  extended  the  doctrine  that  fraud  is 
equivalent  to  force  further  than  it  was  ever  before  carried. 
It  is  not  easy  to  see  why,  if  the  reasoning  of  the  learned  judges 
were  well  founded,  the  persons  in  these  cases  were  guilty  only  of 
an  assault  and  not  of  rape.  I  am,  of  course,  aware  of  the  series 
of  decisions  ending  with  jB.  v.  Barrow  (L.  Rep.  1  C.  C.  R.),  that  a 
man  obtaining  possession  of  the  person  of  a  married  woman  by 
fraudulently  pretending  to  be  her  husband  is  not  guilty  of  rape,  but 
in  Beg,  v.  Case  (1  Den.  380),  Wilde,  C.J.  says :  "  The  cases  which 
have  been  referred  to  show  that  where  the  consent  is  caused  by  fraud 
the  act  is  at  least  an  assault,  and  perhaps  amounts  to  rape,''  and 
in  jB.  v.  Flattery  (13  Cox  C.  C),  Kelly,  C.B.  expresses  his  regret 
at  these  decisions  as  to  married  women ;  and  others  of  the  judges 
intimate  a  desire  that  these  cases  should  be  reconsidered  in  the 
Court  of  Criminal  Appeal,  and  in  the  last  edition  of  Russell  on 
Crimes,  vol.  1,  p.  861,  a  similar  suggestion  is  made  by  the 
learned  editor,  a  Queen's  counsel  of  considerable  eminence  and 
experience.  But  however  that  may  be,  whether  the  offence  of 
intercourse  obtained  by  fraud  be  an  assault  or  a  rape,  in  all  the 
other  cases,  where  it  was  held  that  the  act  of  coition  or  indecency 
was  an  indictable  offence,  notwithstanding  consent  or  absence  of 
resistance,  it  will  be  found  that  the  person  injured  or  assaulted 
was  either  asleep  or  unconscious,  or  from  mental  imbecility,  or 
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yoath^  or  a  state  of  pupillage  or  the  like^  helplessly  submissive     Heoabtt 
to  the  prisoner's  will,  or  from  some  such  cause,  or  the  fraudulent       gj^ 

oontriyanco  of  the  prisoner,  was  unaware  of  the  moral  nature  of        

the  act  committed.     In  the    case  of  a   married  woman,   she        1878. 
believes  she  is  submitting  to  her  husband,  not  to  a  stranger.     ^^^^^ 
In  B.  V.  Case  the  girl  beSeved  she  was  undergoing  a  surgical     Communi' 
operation,  and  not  sexual  pollution,  and  so  on  in  the  other  cases.  catiM  disease 
In  fact  it  is  an  inaccuracy  to  say  that  in  these  cases  "fraud    — ^f**'^*^^- 
vitiates  consent ;"  it  is  more  accurate  to  say  there  is  no  consent 
at  all  to  the  prisoner's  act,  or  to  adopt  the  language  of  the  judge 
in  some  of  the  cases,  the  consent  is  given  to  one  thing  and  the 
prisoner  does  another.      In  the  present  case    the  plaintiff  de- 
liberately and  knowingly  consented  to  the  act  of  sexual  inter- 
course, which  is  the  assault  relied  on,  the  aUeged  fraud  was  the 
conceaJment  from  her,  not  of  the  nature  of  the  assault,  but'  of 
the  danger  of  a  physical  consequence  of  her  wilful  act  of  im- 
morality ;  and  I  do  not  think  she  ought  to  be  heard  either  in  a 
dvil  or  criminal  court  to  allege  that  the  act  was  done  against 
her  will,  so  as  to  constitute  an  assault  volenti  non  Jit  injuria, 
I  do  not  intend  these  observations  as  a  separate  judgment.     I 
merely  mean  to  express  my  concurrence  in  fihe  able  judgment  of 
my  brother  Fitzgerald. 


SKntteti  ^xmsi. 


COURT    OF    APPEALS    OF    KENTUCKY. 

Wednesday,  April  17. 

COHHONW£AIiTH  V,  HawES. 

Extradition — Trial  for  another  offence. 

Under  the  extradition  treaiy  of  184?3  mth  Great  Britain,  a  person 
surrendered  to  the  United  States  by  virtue  of  its  provisions 
earmot  be  tried  upon  a  cha/rge  different  from  that  for  which  he 
was  extradited ;  and  for  which  his  surrender  could  not  have 
been  demanded, 

EXTRADITION. 
Smith  N.  Hawes  stood  indicted  in  the  Kenton  Criminal 
Court  for  uttering  forged  paper,  for  embezzlement,  and  upon  four 
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Common-  several  charges  of  forgery.  He  was  fonnd  to  bea  resident  of  London, 
WB^TH  Canada,  and  in  February,  1877,  was  demanded  by  the  United 
Hawbs.      States  and  surrendered  by  the  Canadian  anthorities,  to  answer 

three  of  the  said  charges  of  forgery.     He  was  tried  upon  two  of 

1878.       ^]jQ  indictments  for  forgery,  the  other  two  being  dismissed,  and 
Extradition,   was  acquitted.     He  was  held  in  custody,  however,  to  answer  the 
charges  of  embezzlement,  &c.,  and  in  August,  1877,  he  moved 
upon  affidavit  to  be  released  from  custody. 

The  Court  (Jackson,  J.),  ordered  that  the  cases  of  The 
Commonwealth  against  Hawes  for  embezzlement,  &c.,  be  con- 
tinued, and  the  prisoner  released  from  custody.  The  Common- 
wealth appealed. 

Moss  (Attorney-General)  and  W.  W.  Olswry,  for  appellant. 

/.  C.  Carlisle  and  /.  W.  Stevenson,  for  appellee* 

Lindsay,  C.J.  (after  stating  the  facts).— 5S  was  the  opinion  of 
the  learned  judge  who  presided  in  the  court  below,  that  the  tenth 
article  of  the  treaty  of  1842  impliedly  prohibited  the  Grovemment 
of  the  United  States  and  the  Commonwe€Jth  of  Kentucky  from 
proceeding  to  try  Hawes  for  any  other  offence  than  one  of  those 
for  which  he  had  been  extradited,  without  first  affording  him  an 
opportunity  to  return  to  Canada,  and  that  he  could  not  be 
lawfully  held  in  custody  to  answer  a  charge  for  which  he  could 
not  be  put  upon  trml.  A  public  treaty  is  not  merely  a 
compact  or  barrain  to  be  carried  out  by  the  executive 
and  legislative  oLepartments  of  the  general  government,  but 
a  living  law,  operating  upon  and  bmding  the  judicial  tri- 
bunals, state  and  federal,  and  these  tribunals  are  under  the 
same  obligation  to  notice  and  give  it  effect  as  they  are  to 
notice  and  enforce  the  Constitution,  and  the  laws  of  Congress 
made  in  pursuance  thereof:  (Fed.  Cons.  sect.  2,  Art.  6;  2  Pet. 
253,  per  Marshall,  C.J.)  When  it  is  provided  by  treaty  that 
certain  Acts  shall  not  be  done,  or  that  certain  limitations  or  re- 
strictions shall  not  be  disregarded  or  exceeded  by  the  contracting 
f>arties  the  compact  does  not  need  to  be  supplemented  by 
egislative  or  executive  action,  to  authorise  the  courts  of  justice 
to  decline  to  override  these  limitations,  or  to  exceed  the 
prescribed  restrictions,  for  the  palpable  and  all-sufficient  reason, 
that  to  do  so  would  be  not  only  to  violate  the  public  faith,  but  to 
transgress  the  ^^  supreme  law  of  the  land.''  The  tenth  article  of 
the  treaty  of  1842  is  as  follows :  "  It  is  agreed  that  the  United 
States  and  Her  Britannic  Majesty  shall,  upon  mutual  requisitions 
by  them,  or  their  ministers,  officers,  or  authorities,  respectively 
made,  deliver  up  to  justice  all  persons  who,  being  charged  with 
the  crime  of  murder,  or  assault  with  intent  to  commit  murder,  or 
piracy,  or  arson,  or  robbery,  or  forgery,  or  the  utterance  of  forged 
paper,  committed  within  the  jurisdiction  of  either,  shall  seek 
an  asylum,  or  shall  be  found  within  the  territories  of  the  other : 
Provided,  that  this  shall  only  be  done  upon  such  evidence  of 
criminality  as,  according  to  the  laws  of  the  place  where  the 
fugitive  or  person  so  charged  shall  be  found,  would  justify  his 
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apprehension  and  commitment  for  trial,  if  the  crime  or  offence  Oommow- 
had  there  been  committed/'  &c.  Public  treaties  are  to  be  fairly  ^^^™ 
interpreted,  and  the  intention  of  the  contracting  parties  to  be      Hawes. 

Bsoertained  by  the  application  of  the  same  rales  of  construction        

and  the  same  course  of  reasoning  which  we  apply  to  the  interpre-         ^^^' 
tation  of  private  contracts.     By  the  enumeration  of  seven  well-  Extradition, 
defined  crimes  for  which  extradition  may  be  had,  the  parties 
plainly  excluded  the  idea  that  demand  might  be  made  as  matter 
of  right  for  the  surrender  of  a  fugitive  charged  with  an  offence 
not  named  in  the  enumeration,  no  matter  how  revolting  or  wicked 
it  may  be.       By  providing    the    terms  and    conditions    upon 
which  a  warrant  for  the  arrest  of  the  alleged  fugitive  may  be 
issaed,   and    confining    the    duty    of   making    the    surrender 
to  cases  in  which   the   evidence   of    criminality    is    sufficient, 
according  to  the  laws  of  the  place  where  such  fugitive  is  found, 
to  justify  his  commitment  for  trial,  the  right  of  the  demanding 
government  to  decide  finally  as  to  the  propriety  of  the  demand, 
and  as  to  the  evidences  of  guilt,  is  as  plainly  excluded  as  if  that 
right  had  been  denied  by  express  language.    The  precise  purpose 
for  which  the  fugitive  is  to  be  surrendered  is  set  out  in  exact 
and  apt  language,  and  the  Act  negatives,  by  necessary  implica- 
tion, the  right  here  claimed,  that  the  person  surrendered  may  be 
tried  for  an  offence  different  from  that  for  which  he  was  extra- 
dited, and  one  for  which  his  surrender  could  not  have   been 
demanded.     The  right  of  one  government  to  demand  and  receive 
from  another  the  custody  of  an  offender  who  has  sought  asylum 
upon  its  soil  depends  upon  the  existence  of  treaty  stipulations 
between  them,  and  in  all  cases  is  derived  from,  and  is  measured 
and  restricted  by,  the  provisions,  express  and  implied,  of  the 
treaty.    The  rule  as  stated  by  Mr.  Lawrence  is :  "  All  the  right 
which  a  power  asking  an  extradition  can  possibly  derive  from 
the  surrender  must  be  what  is  expressed  in  the  treaty,  and  all 
rules  of  interpretation  require  the  treaty  to  be  strictly  construed ; 
and,  consequently,  when  the  treaty  prescribes  the  offences  for 
which  extradition  can  be  made,  and  the  particular  testimony  to 
he  required,  the  sufficiency  of  which  must  be  certified  to  the 
executive  authority  of  the  extraditing  country,  the  state  receiving 
the  fugitive  has  no  jurisdiction  whatever  over  him,  except  for  the 
specified  crime  to  which  the  testimony  applies.''     This  is  the 
philosophy  of  the  rule  prevailing  in  France.    The  French  Minister 
of  Justice,  in  his  circular  of  April  15,  1841,  said :  "  The  extra- 
dition declares  the  offence  which  leads  to  it,  and  this  offence  alone 
ought  to  be  inquired  into.''    The  rule  as  stated  by  the  German 
anther  Hefifter  is,  that  ''  The  individual  whose  extradition  has 
been  granted  cannot  be  prosecuted  nor  tried  for  any  crime  except 
that  for  which  the  extradition  has  been  obtcdned.    To  act  in  any 
other  way,  and  to  cause  him  to  be  tried  for  other  crimes  or  mis- 
demeanors, would  be  to  violate  the  mutual  principle  of  asylum, 
and  the  silent  clause  contained  by  implication  in  every  extradition." 
And  when  President  Tyler  expressed  the  opinion  that  the  treaty  of 
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OoMicoN-  1842  could  not  be  used  to  secure  the  trial  and  panishment  of  persons 
'^^^5^1^™'  charged  with  treason^  libels^  desertion  from  military  service,  and 
Hawbs.      other  like  offences,  and  when  the  British  Parliament  in  1843,  and 

the  American  Congress  in  1848,  assumed  to  provide  that  the 

^^^^'  persons  extradited  by  their  respective  Governments  should  be 
Extradition,  Surrendered  "  to  be  tried  for  the  crime  of  which  such  person  shall 
be  so  accused,'^  this  dominant  principle  of  modem  extradition 
was  both  recognised  and  acted  upon.  This  construction  of  the 
tenth  article  of  the  treaty  is  consistent  with  its  language  and 
provisions,  and  is  not  only  in  harmony  with  the  opinions  and 
modem  practice  of  the  most  enlightened  nations  of  Europe,  and 
just  and  proper  in  its  application,  but  necessary  to  render  it 
absolutely  certain  that  the  treaty  cannot  be  converted  into  an 
instrument  by  which  to  obtain  the  custody  and  secure  the  punish- 
ment of  political  offenders.  Hawes  placed  himself  under  the 
guardianship  of  the  British  laws  by  becoming  an  inhabitant  of 
Canada.  We  took  him  from  the  protection  of  those  laws  under 
a  special  agreement,  and  for  certain  named  and  designated 
purposes.  To  continue  him  in  custody  after  the  accomplishment 
of  those  purposes,  and  with  the  object  of  extending  the  criminal 
jurisdiction  of  our  Courts  beyond  the  terms  of  the  special  agree- 
ment, would  be  a  plain  violation  of  the  faith  of  the  transaction, 
and  a  manifest  disregard  of  the  conditions  of  the  extradition. 
He  is  not  entitled  to  personal  immunity  in  consequence  of  his 
flight.  We  may  yet  try  him  under  each  and  all  of  the  indictments 
for  embezzlement,  and  for  uttering  forged  paper,  if  he  comes 
voluntarily  within  the  jurisdiction  of  our  laws,  or  if  we  can  reach 
him  through  the  extradition  clause  of  the  Federal  Constitution, 
or  through  the  comity  of  a  foreign  Government.  But  we  had  no 
night  to  add  to,  or  enlarge  the  conditions  and  lawful  consequences 
of  his  extradition,  nor  to  extend  our  special  and  limited  right  to 
hold  him  in  custody  to  answer  the  three  charges  of  forgery,  for 
the  purpose  of  trping  him  for  offences  other  than  those  for  which 
he  was  extradited.  We  conclude  that  the  Court  below  correctly 
refused  to  try  Hawes  for  any  of  the  offences  for  which  he  stood 
indicted,  except  for  the  three  charges  of  forgery  mentioned  in 
the  warrant  of  extradition,  and  that  it  properly  discharged  him 
from  custody.  Order  affirmed. 
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tr  el  anil. 


HIGH    COURT    OF    JUSTICE. 
QUEEN'S   BENCH  DIVISION. 

Tuesday,  October  1. 
(Before  O'Brien,  J.,  in  Chambers.) 

Be  John  Bea.  (a) 

Contempt  of  Court — Warrant  to  commit — Form  of  warrant — 
Statement  of  offence  to  paHy  guilty  of  contempt — Opportunity 
of  showing  cause  against  order. 

Where  a  solictor  practising  before  a  petty  sessions  court  persisted 

in  interrupting  tJi^e  bench  by  shouting  and  conducting  himself  in 

a  disorderly  manner,  and  was  in  consequence  committed  to  gaol 

for  seven  days,  it  was  held : 
Id,  That  the  warrant  of  commdttal  need  not  be  headed  with  the 

title  of  the  case  which  was  at  hearing  when  the  offence  took 

place. 
2nd.  The  offence  need  not  be  stated  in  the  committal  part  of  the 

vsMrant,  provided   it   appear   sufficiently   on   the  face  of  the 

rcarranb  what  the  offence  was. 
Sri.  The  wa/rrant    need  not    specify   the  date  from  which  the 

imprisonment  is  to  commence,  such  period  commencing  from  the 

date  of  the  warrant, 
Semble,  that  the  alleged  offence  should  have  been  stated  to  the 

offender  before  the  order  for  his  committal  was  made,  and  an 

opportunity  given  to  him  to  show  cause  against  it, 

IffOTION  to  discharge  from  custody  John  Rea.  The  prisoner 
-"■^  was  brought  up  on  a  writ  of  habeas  corpus  addressed  to 
the  governor  of  Downpatrick  gaol.  The  facts  of  the  case,  as 
appeared  from  the  affidavits,  were  as  follows :  Mr.  Rea,  when 
acting  as  solicitor  for  a  prisoner  at  petty  sessions  held  at  Gilford, 

(a)  Reported  by  OaoiL  R.  RooHB  Esq.,  BarriBter-alrliaw. 
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Be  John  Bba*  in    the    CO.    Down^    persisted    in   interrapting    the    court  by 
7717        shouting  and  comporting  himself  in  a  disorderly  manner.     He 

.'        was  in  consequence  committed  to  gaol   under  the  following 

Contempt—   warrant : 

ChmmittcU. 

Pdtty  Sessions  (Ireland)  Act,  1851,  14  &  15  Vict.  c.  93.    Form  E.  B. 

Warrant  to  commit  or  retain  for  trial.  The  Queen  and  the  Jnstices  assembled  at 
the  Sessions  at  Gilford,  complainants ;  John  Rea,  defendant.  Petty  sessions  district 
of  Gilford,  co.  Down. 

Whereas  at  the  conrt  of  petty  sessions  held  at  Gilford  on  the  25th  day  of  September, 
1878,  defendant,  Mr.  Rea,  insisting  npon  interrapting  and  insulting  the  Court  by 
shouting  at  the  court  in  the  most  violent  and  unseemly  manner,  and,  although 
frequenUy  called  upon  by  the  Court,  continued  to  do  so  in  such  a  way  that  no  member 
of  the  Court  was  even  able  to  speak,  the  Court  directed  that  Mr.  Rea  be  imprisoned  in 
Downpatrick  gaol  for  one  week,  for  insult  and  contempt  of  it ;  this  is  to  conmiand 
you,  to  whom  this  warrant  is  addressed,  to  lodge  the  said  John  Rea,  of  Belfast,  in  the 
gaol  of  Downpatrick ;  there  to  be  imprisoned  by  the  keeper  of  the  said  gaol  as 
follows :  for  the  space  of  one  week.  And  for  this  the  present  warrant  shall  be  a 
sufficient  authority  to  all  whom  it  may  concern.  (Signed)  C.  D.  Clifford  Lloyd, 
justice  of  the  said  county ;  R.  M.,  chairman  of  the  Court.  Dated  this  25th  day  of 
September,  1878.    To  Uie  sub-inspector  of  Royal  Irish  Constabulary,  Banbridge. 

The  affidavits  were  contradictory  as  to  whether,  prior  to  the 
actual  committal,  Mr.  Bea  was  called  on  to  show  cause  against 
it,  and  informed  of  the  nature  of  his  offence.  Mr.  Bea  was  not 
actually  given  into  the  custody  of  the  gaoler  of  Downpatrick  gaol 
till  the  day  after  his  arrest,  which  took  place  on  the  day  on  which 
the  warrant  was  dated. 

Keogh,  with  him  Whiter  for  the  defendant. — The  warrant  is 
bad,  because,  in  the  first  place,  it  is  headed  in  a  non-existing 
cause ;  it  should  have  been  headed  in  the  name  of  the  cause 
which  was  before  the  Court.  The  warrant  should  state  the  date 
of  the  committal ;  but  it  does  not,  and  consequently  the  com- 
mencement of  the  imprisonment  is  uncertain.  On  the  authority 
of  Re  Pollard  (L.  Rep.  2  P.  C.  0,  106)  the  prisoner  should  have 
been  given  an  opportunity  of  showing  cause  against  his  com- 
mittal, the  specific  offence  of  which  he  was  charged  should  have 
been  stated  to  him  before  he  was  committed.  The  charge  is  not 
specific  ;  merely  interrupting  the  Court  is  no  offence,  it  may  be 
the  duty  of  a  professional  man  to  do  so.  The  offence  of  insulting 
the  Court  should  be  stated  to  have  been  done  wilfully.  The 
warrant  ought  to  state  the  alleged  offence  clearly :  {Levy  v. 
Moylan,  10  C.  B.  189 ;  Sir  W.  Wyndham's  case,  2  Gabb.  C.  L. 
178.) 

Purcell,  Q.C.,  for  the  magistrates,  contra. — ^As  to  the  objection 
that  the  warrant  should  have  stated  the  insult  to  be  wilful, 
see  Be  the  Sheriff  of  Middlesex  (11  Ad.  &  E.  273).  It  is  not 
necessary  to  state  the  time  at  which  the  committal  was  made :  {Be 
Bowdler,  12  Q.  B.  612.) 

Some  other  objections  raised  to  the  warrant  during  the  argu- 
ment appear  sufficiently  set  out  in  the  judgment. 

O'Brien,  J.  —  Several  objections  have  been  taken  to  the 
warrant  in  this  case.  Some  of  them»  as  to  the  warrant  not  being 
under  seal,  and  not  having  been  directed  to  the  gaoler,  have 
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been  abandoned  by  Mr.  Keogh^  and  there  are  others  for  which  Ee  John  Ria 
(though  they  were  not  actually  given  up  by  Mr.  Eeogh)  no       ^nr 

snbstuitial  reasons  have  been  assigned.     No  ground  has  been        [ 

saggested  for  holding  that  the  provisions  in  the  statute  respecting    Contempt^ 
contempt  of  court  do  not  apply  to  professional  persons  engaged    Commutal 
in  the  case  at  hearing  as  well  as  to  others.     The  words  of  the 
statute  are  general^  applying  to  acts  done  by  any  person^  and 
there  is  nothing  in  the  statute  to  restrict  the  application  of  these 
words.     I  am  also  of  opinion  that  the  warrant  is  not  defective 
by  reason  of  itfi  not  having  been  entitled  in  the  case  pending  at 
the  time  the  alleged  contempt  was  committed.     Contempt  of 
oonrt  is  an  offence^  and  may  be  committed  although  no  case  was 
then  actually  under  consideration.    And  no  reasons  have  been 
assigned  why  (if  the  party  guilty  of  such  contempt  was  sentenced 
for  it)  the  title  of  the  warrant  of  committal  should  not  corres- 
pond with  the  offence  charged,  as  it  does  in  the  present  case. 
Mr.  Keogh  has  also  argued  that  the  warrant  does  not  show  that 
Mr.  Bea  had  committed  any  contempt  of  court.     The  objection 
cannot,  I  think,  be  sustained,  having  regard  to  the  statements  in 
the  warrant  as  to  Mr.  Ilea's  continued  interruptions  and  violence, 
Ac. :  [Levy  v.  Moylan,  10  0.  B.  189.)     The  warrant  by  its  terms 
also  shows  that  it  was  made  by  a  justice  or  justices  sitting  in 
Coart  (within  the  meaning  of  13  &  14  Vict.  c.  93,  s.  9),  it  was 
signed  by  Mr.  Lloyd  as  chairman  of  the  Court,  and  it  was  not 
requisite  to  state  whether  one  or  more  justices  were  sitting  with 
him.    It  also  shows  that  the  objection  of  Ilea's  Christian  name 
not  being  stated  in  the  warrant  does  not  arise.    The  warrant 
states  the  acts  complained  of  to  have  been  done  by  the  defendant 
Mr.  Bea,  and  the  title  states  John  Ilea  to  be  the  defendant. 
Another  objection  relied  on  is  that  the  committing  part  of  the 
warrant  does  not  specify  the  offence ;  but  the  previous  part  of 
the  warrant  stated  that  he  was  to  be  imprisoned  for  one  week 
for  contempt  of   Court,  and  it  was   altogether  unnecessary  to 
repeat  that  statement  in  the  subsequent  part.     It  was  further 
objected  that  the  warrant  did  not  specify  the  time  from  which 
the  week  of  imprisonment  should    be  computed;    but,  as  the 
order  was  dated  the  25th  day  of  September,  the  clear  construc- 
tion of  the  order  is  that  the  week  should  commence  from  that 
date,  and  that  construction  cannot  be  affected  by  the  circum- 
stance that,  from  the  distance  of  Downpatrick  gaol,  Mr.  Bea  was 
not  in  fact  given  in  custody  to  the  governor  of  the  gaol  till  the 
following  day.     It  is  conceded  that  Mr.  Bea  should  not  be  kept 
in  CQstody  afler  the  expiration  of  that  week.    Another  objection 
was  that  the  words  Downpatrick  gaol  in  the  warrant  are  not  a 
sufficiently  clear  description  of  the  place  in  which  Mr.  Bea  was 
to  be  imprisoned ;  but  this  is  also  unsustainable.     It  is  not  sug- 
gested that  there  is  any  other  gaol  in  Downpatrick  except  i£e 
county  gaol.     Another  objection,  however,  has  been  taken  by 
Mr.  Keogh,  in  support  of  which  he  relied  upon  the  decision  of 
tkc  Judicial  Committee  of  the  Privy  Council  in  Pollard^s  case 
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Re  Jomr  Rba.  (L.  Eep.  2  P.  0.  120),  in  which  it  was  laid  down  bv  the  Oomt  in 
J^        their  judgment  "that  no  person  should  be  punishea  for  contempt 

'       of  Court  (which  was  a  criminal  offence)  unless  the  specific  offence 

Contempt—  charged  against  him  was  distinctly  stated,  and  an  opportunity  of 
Committal,  answering  it  given  to  him ;"  and  it  was  further  stated  in  the 
judgment  that,  in  the  case  before  them,  "  the  Court  were  not 
satisfied  that  a  distinct  charge  of  the  offence  was  stated,  with  aii 
offer  to  hear  the  answer  thereto,  before  sentence  was  passed/' 
Mr.  Keogh  contended  that  the  principles  laid  down  in  that  case 
applied  to  the  present,  notwithstanding  the  difference  of  the 
facts.  It  would  apparently  follow  from  that  judgment  that, 
before  any  order  to  commit  a  party  for  contempt  of  Court  be 
made,  he  should  be  told  what  was  the  conduct  on  his  part  which 
was  relied  on  as  a  contempt,  and  for  which  it  was  proposed  to 
commit  him,  and  should  be  allowed  an  opportunity  of  showing 
cause  why  sach  order  should  not  be  made.  The  affidavits  in  this 
case  are  conflicting  as  to  what  took  place  on  the  occasion  in 
question ;  but  in  my  opinion  they  do  not  satisfactorily  establish 
or  show  that  such  a  course  was  adopted,  or  that  Mr.  Bea,  before 
the  order  for  his  committal  was  made,  was  apprised  of  the  specific 
offence  with  which  he  was  charged,  or  had  an  opportunity  of 
answering  it  or  of  showing  that  the  order  should  not  be  made. 
The  question  as  to  the  application  to  the  present  case  of  the  rule 
laid  down  in  Pollard's  case  is  not,  in  my  opinion,  free  from 
doubt.  It  may  not  be  necessary  to  state  in  the  warrant  that, 
before  the  order  was  made,  the  specific  offence  charged  was 
stated  to  the  party,  and  an  opportunity  of  answering  it  given  to 
him ;  but  I  see  no  reason  why  in  fact  such  a  course  should  not 
be  adopted,  or  what  difficulty  would  result  from  it,  and,  although 
I  entertain  some  doubt  in  the  case,  I  think  the  more  expedient 
order  for  me  to  make  is  to  direct  Mr.  Bea's  immediate  discharge. 
Although  he  would,  at  all  events,  be  entitled  to  his  discharge  to- 
morrow, his  detention  till  then  would  be  a  restraint  of  his  personal 
liberty  which,  even  for  so  short  a  time,  should  not  be  interfered 
with  in  such  a  doubtful  case.  Order  accordingly. 
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CENTRAL   CRIMINAL   COURT. 

OcTOBBE   Session,    1878. 
(Before  Brett,  L.J.A.) 

Reg.  v.  Kbaey.  (a) 

InabilUy  to  plead — Insaiiity — What  proof  of ,  necessary, 

LUCY  KEARY  was  indicted  for  murder.  On  the  prisoner 
being  arraigned,  her  connsel,  Besley,  proceeded  to  call 
evidence  to  prove  that,  at  different  periods  of  her  imprisonment 
since  the  commission  of  the  alleged  murder,  she  had  been 
insane.    Upon  this 

Bbbti,  L. J.,  said  it  did  not  matter  what  had  been  the  condition 
of  mind,  the  real  question  being  whether  the  accused  had  suf- 
ficient understanding  at  the  present  time.  Could  she  understand 
at  that  moment  that  she  was  charged  with  murder  ?  Did  she 
understand  sufficient  to  be  able  to  plead  to  the  indictment  ?  It 
did  not  matter,  for  the  present  purpose,  whether  she  had  been 
insane  at  any  time. 


CENTRAL   CRIMINAL .  COURT. 

OcTOBEB  Session,  1878. 

(Before  Brett,  L.J.A.) 

Reg.  v.  Dabt.  (a) 

24  ^  25  Vict.  c.  100,  s.  14—"  With  intent"— Prismer^  must  he 
proved  to  have  full  possession  of  faculties — Intention  to  he 
proved  to  satisfaction  of  jury — Medical  testimony  not  always 
n^essary. 

PmSONER,  Eliza  Dart,  pleaded  not  guilty  to  an  indictment 
charging  her  with  having  thrown  her  child  into  the 
Serpentine  river  "  with  intent''  to  drown,  &c.,  under  sect.  14 
of  Uie  above  statute,  which  enacts  that  "  whosoever  shall  attempt 
to  ...  .  drown,  suffocate,  or  strangle  any  person,  with  intent 
•  ...  to  commit  murder,  shall,  whether  any  bodily  injury  be 
effected  or  not,  be  guilty  of  felony.'' 

(a)  Reported  by  H.  T.  TamfuNi  Esq.,  Barrister -at-Law. 
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Rao.  BbbtT;  L.  J.^  in  samminff  up  the  evidence  to  the  jnry^  said  it  was 

Dajst        necessary  to  prove  that  the  accnsed  had  the  will  and  intention, 

.'        at  the  time,  to  kill  the  child.     The  jury  most  acquit  if  they  were 

1878.       not  satisfied  that  prisoner  had  in  her  mind  the  defined  intention 
rj^^        of  killing  her  child. 

A  witness  had  proved  that  the  prisoner,  after  throwing  her 
child  into  the  water,  threw  herself  in,  and,  on  being  rescued, 
exclaimed,  "  save  the  child ;  let  me  die/'  It  was  also  proved 
that  since  her  confinement  the  prisoner  had  been  strange  in  her 
behaviour,  although  she  had  always  been  a  kind  mother. 

Referring  to  this  part  of  the  case,  his  Lordship  told  the  jury 
that  if  they  should  be  of  opinion  that  the  words  used  by  the 
prisoner  at  the  time  were  a  true  expression  of  her  mind,  they 
must  return  a  verdict  of  not  guilty. 

The  counsel  for  the  prosecution  having  suggested  that  scien- 
tific evidence  as  to  the  prisoner's  state  of  mind  should  be  forth- 
coming, his  Lordship  said  that  it  was  a  mistake  to  suppose  that, 
in  order  to  satisfy  a  jury  of  insanity,  scientific  evidence  must  be 
adduced.  If  the  evidence  of  facts  were  such  as  to  indicate  an 
unsound  state  of  mind  that  was  quite  sufficient. 


WESTERN    CIRCUIT. 

Bristol    Autumn    Assizs. 

Wednesday f  November  6. 

(Before  Lord  Coleridge.) 
Reo.  v.  Brown,  (a) 

An  accessory  before  the  fact — Accessory  cannot  be  present  at  tlis 

commission  of  the  offence, 

FREDERICK  BROWN  was  indicted  for  murder,  his  wife 
being  also  indicted  as  an  accessory  before  the  fact.  It  was 
proved  that  the  blow,  which  proved  fatal,  was  struck  within  a 
few  feet  of  where  the  wife  was  standing. 

Coleridge,  L.,  directed  the  acquittal  of  the  female  prisoner, 
pointing  out  that  she  should  have  been  indicted  as  a  principal,  if 
anything.  An  accessory  before  the  fact  must  be  absent  at  the 
time  when  the  crime  is  committed,  and  the  act  must  be  done  in 
consequence  of  some  counsel  or  procurement  of  his. 


(a)  Reported  by  H.  T.  Tamplin,  Esq.,  Barriater-»t-Law. 
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itxtiaxm. 


HIGH    COURT    OP    JUST[OB. 
COURT  OP  APPEAL. 
Nov.  28  cmd  29,  and  Dec.  2, 1878. 
(Before  Ball,  C,  Pallss,  C.B.,  and  Dbasy,  L.J.A.) 

HxoABTT  V.  Shins,  (a) 

Assault — Infecting  with  venereal  disease — Consent  of  woman  to 
immoral  act — Concealment  of  infection. 

In  an  action  for  assault,  the  plaintiff,  who  wa£  living  as  paramour 
with  the  defendant,  became  injected  by  him  with  a  venereal 
disease.  The  defendant  concealed  from  her  the  fact  of  his  being 
so  infected. 

Held,  affirming  the  decision  of  the  Queen^s  Bench  Division  {reported 
onte,  p.  124)  that  the  action  would  not  lie.  Mere  con- 
cealment of  the  defendamt  being  infected  did  not  constitute  such 
a  fraud  as  to  vitiate  the  consent  of  the  woman  to  the  immoral 
od.  A  Court  of  Justice  will  refuse  to  entertain  a  civil  action 
arising  from  immorality,  Sembleper  Palles,  C.B.  (K.  v.  Bennett, 
4  J.^>.  1005,  andR.r.  Sinclair,  13  Cox  C.  C.  28)  were  rightly 
decided. 

ACTION  for  assanlt  and  breach  of  promise  of  marriage.     The 
fiicts   and   arguments   appear   sufficiently   reported   ante 

The  decision  of  the  Court  of  Queen's  Bench  Division,  ordering 
anew  trial,  was  now  appealed  against. 

Heron,  Q.C.  (with  him  Bonan),  for  the  appellant,  the  plaintiff. 

James  Murphy,  Q.C.  (with  him  Exham,  Q.C.  and  CrUiordavi) 
for  the  respondent,  the  defendant. 

Cur.  adv.  vult. 

BiLL,  C. — This  action  is  brought  by  a  female  plaintiff  against 
a  male  defendant  for — (1)  breach  of  promise  of  marriage;  (2), 


(a)  Reported  by  Caen.  R.  Roohb,  Esq.,  Baimter^at-Law. 
VOL,  nv.  L 
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assault  of  the  plaintiff  and  infecting  her  with  venereal  disease^  the 
second  ground  of  complaint  being  stated  in  two  counts^  of  which 
the  first  is  expressed  that  the  defendant  assaulted  and  beat  the 
plaintiff,  whereby  she  became  infected  with  venereal  disease^  and 
the  second^  that  the  defendant  assaulted  and  beat  the  plaintiff 
and  infected  her  with  venereal  disease.  Of  the  first  cause  of 
action  for  breach  of  promise  of  marriage,  there  was  upon  the  trial 
of  the  action  no  evidence.  The  rest  of  the  complaint  was  founded 
upon  the  following  facts.  Between  the  plaintiff  and  the  defendant 
there  had  for  about  two  years  subsisted  an  illicit  intercourse, 
and,  during  its  continuance,  the  plaintiff  contracted  from  the 
defendant  disease.  As  the  questions  to  be  decided  by  us  arise 
upon  the  charge  of  the  learned  judge  before  whom  the  trial  took 
place,  in  respect  of  the  legal  considerations  applicable  to  a 
case  of  this  character,  I  think  it  unnecessary  to  enter  into  the 
details  of  the  evidence.  There  was  a  verdict  for  the  plaintiff;  but, 
if  the  jury  were  misdirected,  of  course  it  cannot  be  upheld.  The 
charge  is  reported  by  the  learned  judge  in  the  terms  which  I 
shall  now  state :  "  I  charged  the  jury,  carefully  reviewing  the 
evidence,  without  expressing  any  opinion  on  my  own  part.  I 
adopted  as  law  and  as  applicable  to  a  civil  action,  the  case  of  Beg, 
V.  Bennett  (4  P.  &  F.  1105)  and  Reg  v.  Sinclair  (13  Cox  C.  C. 
28),  and  I  in  substance  directed  the  jury,  as  matter  of  law,  that  an 
assault  implied  an  act  of  violence,  committed  upon  a  person 
against  his  or  her  will,  and  that,  as  a  general  rule^  when  the 
person  consented  to  the  act,  there  was  no  assault ;  but  that  if  the 
consent  was  obtained  by  the  fraud  of  the  party  committing  the 
act,  the  Jraud  vitiated  the  consent,  and  the  act  became  in  view  of 
the  law  an  assault,  and  that  therefore  if  the  defendant,  knowing 
that  he  had  venereal  disease,  and  that  the  probable  and  natural 
effect  of  his  having  connection  with  the  plaintiff  would  be  to  com- 
municate to  her  venereal  disease,  fi'Q^i  jnl^nHy  ^  i mIih^  from  her 

his  condition,  in  order  to  induce,  and  did  thereby  induce,  her  to 
have  connection  with  him ;  and  if  but  for  that  fraud  she  would 
not  have  consented  to  have  had  such  connection;  and  if  he  had 
with  her  the  connection  so  procured  and  thereby  communicated 
to  her  such  venereal  disease,  he  had  committed  an  assault,  and 
one  for  which  they  might  on  the  evidence  award  substantial 
damages/'  This  charge,  and  the  objections  to  it,  were  brought 
before  the  Queen's  Bench  Division,  when  a  majority  of  the  judges 
held  that  the  views  presented  by  the  learned  judge  to  the  jury  (not, 
indeed,  according  to  his  own  opinion,  but  in  deference  to  the 
authority  of  the  two  cases  in  the  Criminal  Courts  cited .  by  him) 
were  a  misdirection,  and  they  consequently  awarded  a  new  trial 
upon  this  ground.  The  propriety  of  their  ruling  we  have  now 
to  examine.  The  charge  of  the  learned  judge  assumes  that,  in  order 
to  coQstiiute  an  assault  upon  a  person,  the  act  done  should  be 
against  his  or  her  will,  without  his  or  her  consent.  With  that 
proposition  I  entirely  agree.  To  strike  a  person  minaciously  or 
m  anger  is  a  matter  very  different  in  character  from  a  blow  in 
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sport  or  play.  Sexual  interconrse  with  the  consent  of  the  female 
(supposing  no  grounds  to  exist  for  holding  the  consent  inopera- 
tive) cannot  be  an  assault  on  the  part  of  the  male.  The  charge 
then  proceeds  to  assort  that^  although  consent  be  given^  yet  if 
that  consent  was  obtained  by  the  fraud  of  the  party  committing 
the  act^  the  fraud  vitiated  the  consent  and  the  act  became  in 
view  of  the  law  an  assault.  From  this  proposition  when  laid 
down  in  reference  to  the  particular  facts  of  the  present  case  I 
dissent.  We  are  not  dealing  with  deceit  as  to  the  nature  of  the 
act  to  be  done,  such  as  occurred  in  the  case  cited  in  argument,  of 
the  innocent  girl  who  was  induced  to  believe  that  a  surgical 
operation  was  being  performed.  There  was  here  a  lengthened 
cohabitation  of  the  parties,  deliberate  consent  to  the  act  or  acts 
out  of  which  the  cause  of  action  has  arisen.  If  deceit  by  one  of 
them  as  to  the  condition  of  his  health  suffices  to  alter  the  whole 
relation  in  which  they  otherwise  were  to  each  other,  so  as  to 
transform  the  intercourse  between  them  into  an  assault  on  the 
part  of  the  defendant,  why  should  not  any  other  deceit  have  the 
same  effect  ?  Suppose  a  woman  to  live  with  her  paramour  under 
and  with  a  distinct  and  reiterated  promise  of  marriage  not 
iiilfilled,  nor,  it  may  be,  intended  to  be  fulfilled,  is  every  separate 
act  of  intercourse  an  assault  7  Let  the  same  happen  in  conjunc- 
tion with  a  broken  engagement  to  provide  for  her  maintenance 
and  protection  against  poverty,  does  a  similar  consequence  here 
also  follow  ?  No  one,  I  think,  would  be  prepared  to  answer  these 
qnestions  in  the  affirmative.  In  the  present  case  the  fraud  relied 
npon  to  annul  the  plaintiff's  consent  is  the  concealment  of  a  fact 
which,  if  known,  would  have  induced  her  to  withhold  it.  But 
before  this  effect  is  attributed  to  such  a  concealment,  it  seems  to 
to  me  reasonable  to  demand,  what  is  required  in  c^tract^,jh^t 
from  the  relation  between  the  parties  there  should  have  arisen  a 
duty  to  disclose  capable  of  being  enforced.  And  how  can  this 
be  when  the  relation  is  itself  immoral  and  for  the  indulgence  of 
immorality,  and  the  supposed  duty  for  the  object  of  aiding  its  con- 
tinuance 7  To  support  obligation  founded  upon  relation,  it  appears 
to  me  the  relation  must  be  one  which  we  can  recognise  and 
sanction.  I  do  not  think  these  opinions  conflict  with  the  cases 
in  Criminal  Courts  referrd  to  by  the  learned  judge  in  his  charge. 
Considerations  affect  prosecutions  not  applicable  to  civil  actions. 
In  the  former,  we  are  concerned  with  public  interests  and  con- 
sequent public  policy,  in  the  latter,  with  the  reciprocal  rights  and 
liabilities  of  individuals.  Mutual  consent  to  a  prize  fight  might 
prevent  the  pugilists  having  a  remedy  inter  se,  but  would  not 
make  it  less  a  breach  of  the  peace  or  exonerate  those  engaged 
from  punishment.  These  reasons  in  my  opinion  justify  the  order 
of  the  Queen's  Bench  Division  directing  a  new  triid  upon  the 
ground  of  misdirection  by  the  learned  judge.  I  think  it  right  to 
add  that  I  also  concur  with  the  majority  of  that  Court  in  holding 
that  an  action  of  this  character  cannot  be  maintained.  The  con- 
Beqoenoe  of   an  immoral  act — the  direct  consequence — ^is  the 

L  2 


HlOABTT 
V. 

SHI5B. 

1878. 

Assault  by 
infectiofu 


148 


CRIMINAL  LAW  GASES. 


Hboabtt 

V, 

Shuib 

1878. 

Assault  by 
infection. 


subject  of  complaint.  Courts  of  justice  no  more  exist  to  provide 
a  remedy  for  the  consequences  of  immoral  or  illegal  acts  and 
contracts  than  to  aid  or  enforce  those  acts  or  contracts  them- 
selves. Some  striking  illustrations  of  this  are  afforded  by 
authorities  cited  in  the  argument  of  this  appeal.  Thus  judges 
have  refused  to  partition  the  plunder  obtained  by  robbery; 
protect  property  in  an  indecent  book  or  picture;  to  compel 
payment  of  the  wages  of  unchastity.  Are  the  same  tribunals  to 
regulate  the  relation^  rights^  and  duties  of  the  parties  to  an  illicit 
intercourse  f  No  precedent  has  been  cited^  no  authority  sug- 
gested^ for  an  action  like  the  present^andlam  not  disposed  to  make^ 
in  the  interest  of  immorality,  either  precedent  or  authority  for  it. 
Palles,  C.B. — The  difference  of  opinion  in  the  Court  below, 
and  the  fact  that  the  reasons  of  that  judgment  involve  dissent 
from  Reg,  v.  Bennett  and  Beg.  v.  Sinclair,  invest  this  case  with 
some  importance.  It  is  for  this  reason  that,  though  concurring, 
as  I  do,  with  my  Lord  Chancellor  that  the  appeal  ought  to  be  dis- 
missed, and  agreeing  generally  with  his  reasons,  I  think  it  right 
to  indicate  generally  the  lines  of  thought  through  which  I  have 
arrived  at  this  conclusion.  Three  of  the  questions  argued,  and 
ably  argued,  by  the  plaintiff's  counsel  are,  in  my  view,  outside 
the  sphere  of  serious  controversy.  I  refer,  first,  to  the  effect  of 
consent  upon  an  act  which  would  otherwise  have  been  an  assault; 
secondly,  to  the  operation  of  the  traverse  in  putting  in  issue  the 
alleged  consent ;  and  thirdly,  to  the  alleged  admission  by  plead- 
ing that  the  infecting  charged  in  the  second  count  was  against 
the  plaintiff's  will.  It  is  indisputable  that  an  act  cannot  be  an 
assault  unless  it  be  against  the  will  of  the  person  assaulted.  Such 
was  the  undoubted  law  long  before  the  case  of  Ghristopherson  v. 
Beare,  In  that  case,  the  passage  from  Bullen's  Nisi  Prius,  said  to 
be  to  the  contrary,  was  cited  and  relied  upon,  and,  if  it  bear  the 
interpretation  contended  for  by  the  plaintiff  here,  it  is  by  that 
case  denied  to  be  law.  The  same  proposition  determines  the 
next  point.  As  the  allegation  of  assault  includes  a  statement  that 
the  act  complained  of  was  against  the  will  of  the  plaintiff,  so  a 
traverse  of  that  allegation  puts  in  issue  as  well  the  plaintiff's  will 
as  the  commission  of  that  which,  but  for  her  will,  would  have  been 
an  assault.  As  to  the  last  point,  admitting  that  Mr.  Bonan  is 
right  in  saying  that  in  the  second  count  the  infecting  is  laid  as  a 
substantive  trespass,  it  can  be  so  only  by  impliedly  alleging  that 
act  to  have  been  against  the  plaintiff^s  will,  and,  if  so,  the  traverse 
puts  in  issue  the  fact  so  impliedly  averred.  Passing  from  these 
subsidiary  points  to  the  main  question  in  the  case,  two  proposi- 
tions have  been  advanced  on  the  part  of  the  plaintiff,  first,  that 
there  was  evidence  that  she  did  not  consent  in  fact  to  the  act  con- 
stituting the  cause  of  action,  and,  secondly,  that  if  she  did 
consent,  there  was  evidence  that  the  consent  was  procured  by 
fraud.  Unless  she  can  establish  either  one  of  these  contentions 
tho  present  appeal  must  fail.  I  cannot  entertain  any  doubt  that 
the  plaintiff  must,  in  law^  be  taken  to  have  consented  in  fact  to 
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the  act  oonstikitmg  the  alleged  trespass.     In  reference  to  thiB^     HBOJLxn 
which  I  deem  a  cardinal  qaestion  to  the  right  decision  of  this       c^^ 

case,  I  abstain  from  referring  to  any  matter  of  form.     I  assume        

the  alleged  trespass  to  be  pointedly  laid  as  a  substantive  trespass.  1878. ' 
I  also  assume  that  which  I  much  doubt,  that  the  construction  is  .  — 7* 
open  upon  the  direction  at  the  trial  which  the  plaintiff  is  here  to  i^^etum. 
BopporU  Apart  from  matters  of  form,  the  case  is,  that  the 
plaintiff  consented  to  have  sexual  intercourse  with  an  individual 
who  then^  but  without  her  knowledge,  was  affected  with  this  foul 
disorder,  and  that  the  physical  contact  thus  consented  to  com- 
manicated  the  disorder  to  the  plaintiff.  I  shall  not  enter  into 
any  refinements,  I  care  not  whether  one  act  is  the  consequence  of 
the  other,  or  whether  each  is  a  separate  act,  which,  but  for  the 
plaintiff's  consent,  would  have  been  a  separate  assault.  I  hold 
that  the  consent  proved  must,  in  law,  be  taken  to  extend  to  both. 
That  which  the  plaintiff  consented  to  involved  the  communication 
of  the  infection,  and  in  consenting  to  the  former  she  consented  to 
the  latter.  Such  a  case  is  wholly  distinguishable  from  Beg.  v. 
Loehe  (2  0.  C.  R.  10)  and  Beg.  v.  Flattery  (13  Cox  0.  0. 
388).  In  the  former,  there  was  not  a  consent  to  anything, 
not  an  exercise  of  a  positive  will ;  there  was  a  submission,  but 
nothing  more.  In  the  latter  the  plaintiff  consented  to  a  sur- 
gical operation,  in  no  sense  did  she  consent  to  the  prisoner 
having  connection  with  her.  I  have  the  satisfaction  of  believing 
that  upon  this  part  of  the  case  my  view  is  not  in  conflict  with 
that  of  the  Lord  Chief  Justice.  No  doubt,  after  patting  the 
case  of  a  surgeon  using  a  poisoned  instrument,  the  learned  judge 
says:  "Gould  he  not  establish  that  to  such  an  operation,  in- 
volving such  consequences,  he  did  not  consent,  though  he  did 
permit  an  operation  of  a  different  character  V  The  Chief  Judge 
had,  however,  immediately  previously  stated  his  view  of  the  law, 
of  which  he  gave  that  as  an  example.  "  It  appears  to  me,''  he 
says,  'Hhat  the  doctrine  laid  down  by  Mr.  Justice  Willes  and 
oAer  jndges  in  England,  that  consent  procured  by  fraudulent 
concealment  is  void  in  point  of  law,  is  applicable  to  an  action  like 
the  present,  before  a  civil  tribunal."  And,  again,  at  the  end  of 
his  jadgment,  he  bases  his  conclusion  that  the  wrong  was  done 
without  the  plaintiff's  consent,  upon  the  authority  of  the  cases 
which  he  had  previously  referred  to,  every  one  of  which — viz.. 
Beg.  V.  Bennett,  Beg.  v.  Saunders,  and  Beg.  v.  Williams — ^was  a 
case  of  consent  in  fact  held  to  have  been  avoided  or  vitiated  by 
fraud.  Being,  then,  of  opinion  that  the  alleged  trespass  was  an 
act  done  with  the  consent  in  fact  of  the  plaintiff,  the  next 
inquiry  is,  was  that  consent  avoided  or  vitiated  by  fraud  f  Now 
I  may  at  once  say  that  I  am  not  prepared  to  overrule  the  long 
line  of  cases  which  establish  that  consent  may  be  avoided  by 
fraud.  It  is  familiar  to  us  all  that  a  contract  procured  by  fraud 
may  be  avoided  by  the  innocent  party,  unless  such  a  change  of 
oircumstanoes  has  supervened  as  renders  it  impossible  to  re-in- 
iW»  the  parties  in  the  state  in  which  they  were  before  the  con- 
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tract.  I  see  no  good  reason  why  the  same  principle  Bhonld  not 
be  applicable  to  a  bare  consent,  althoagh  it  lack  the  other  inci- 
dents of  a  binding  contract;  nor  do  I  see  why  the  principle 
should  not  be  pashed  to  the  extent  of  conyerting  into  an  assault 
that  which  was  in  fact  the  subject  of  a  consent  procored  throagb 
firaad.  Reg,  v.  Saunders  (8  C.  &  P.  265)  and  Beg,  y,  Williams 
{Ibid,  286),  decided  upwards  of  forty  years  ago,  depended  for 
their  validity  upon  this  application  of  the  principle ;  and  in  rela* 
tion  to  the  question  now  in  hand,  these  cases  have  been  not 
only  since  uniformly  followed,  but  have  been  recognised  in  the 
Oourt  for  Crown  Cases  Reserved  in  Beg.  v.  Oase  (1  Den.  C.  C.  580) . 
But  in  my  opinion  it  is  not  necessary  for  the  purpose  of  this  case 
to  consider  whether  the  doctrine  that  consent  may  be  avoided  by 
fraud  does  or  does  not  apply  in  the  case  of  a  prosecution  as  dis- 
tinguished from  a  civil  action  to  an  agreement  for  immoral 
sexual  intercourse.  The  difficulty  which  has  presented  itself  to 
my  mind  as  to  the  decision  in  Beg,  v.  Bennett  is  not  in  relation 
to  the  general  question  whether  the  doctrine  is  applicable  to  such 
a  case,  but  whether  in  that  case  there  was  evidence  of  fraud.  It 
does  not  appear  by  the  report  that  there  was  evidence  of  active 
misrepresentation,  and  in  my  opinion,  where  concealment  is  relied 
upon  as  fraud,  for  the  purpose  of  avoiding  a  contract  or  consent 
it  is  not  sufficient  to  show  that  such  concealment  was  wilful  or 
even  for  the  purpose  of  deceit,  unless  a  duty  be  shown  to  com- 
municate the  fact  concealed  to  the  party  who  has  been  deceived. 
For  this  reason,  in  criminal  prosecution  for  constructive  assaults, 
relying  upon  a  consent  in  fact  having  been  avoided  by  fraud,  it 
appears  to  me  to  be  impossible  to  rely  upon  concealment  alone, 
where  the  act  knowingly  consented  to  was  an  immoral  one.  In 
inch  a  case  the  sole  relation  between  the  parties  from  which  it 
can  be  said  that  a  duty  to  communicate  arises,  is  that  they  have 
agreed  together  to  commit  an  act  of  immorality.  From  suck  a 
rdation,  illegal  and  immoral  in  itself,  no  duty  can  arise,  and  in  the 
absence  of  such  duty,  the  concealment  (although  intentional  and 
with  a  view  to  deceive),  of  a  material  fact,  is  in  my  opinion  neither 
fraud  nor  evidence  of  fraud.  This  applies  as  well  to  a  criminal 
prosecution  as  to  a  civil  action.  I  desire,  however,  to  guard  my- 
self against  being  supposed  to  decide  that,  if  there  be  costive 
misrepresentation  by  which  a  party  is  induced  knowingly  to  con- 
sent to  an  immoral  act,  that  false  representation  may  not  amount 
to  a  fraud  sufficient  in  a  criminal  prosecution  to  avoid  the  consent 
and  render  the  guilty  party  indictable  for  the  act  as  if  there  had 
never  been  a  consent.  If  such  an  act  were  an  assault,  I  do  not 
think  that  the  maxim  Bx  turpi  eausa  non  oritwr  actio  would 
apply  to  a  prosecution.  K  the  misrepresentation  be  sufficient 
to  deprive  the  acquiescence  of  its  character  of  assent,  the  act  of 
the  defendant  may  be  relied  on  aa  an  assault.  It  appears  to  me 
that  the  decision  of  this  case  in  the  Queen's  Bench  Division  may 
be  taken  as  overruling  the  decision  in  The  Queen  v.  Bennett,  I 
consider  it  a  matter  of  such  grave  importance  to  interfere  with 
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decisions  as  to  assaults  upon  females,  that  I  wish  to  say  that^  on 
the  f^nnds  I  have  stated,  I  think  that  case  is  distinguishable ; 
flo  that,  if  the  Queen's  Bench  decision  is  to  betaken  as  overruling 
that  case,  I  may  not  be  taken  as  concurring  in  it.     I  base  my        1678. 
judgment  upon  the  ground  that  this  cause  of  action  arises  out  of     .      7  . 
an  immoral  and  illegal  transaction.     It  is  a  typical  illustration  of     ^^tion. 
the  maxim  quoted  at  the  bar,  Ex  turpi  catuta  non  oritiur  actio.    A 
distinction  was  attempted  to  be  made  at  the  bar  between  the 
application  of  this  principle  to  actions  in  tort  and  in  contract,  but 
there  are  many  actions  in  tort  to  which  it  is  undeniable  that  this 
principle  cannot  apply;  for  instance,  if  a  prisoner  in  custody 
attempts  to  escape  and  the  officer  in  whose  custody  he  is  in  recap- 
turing him  unnecessarily  inflicts  upon  him  a  serious  wound,  an 
action  will  lie  against  the  officer,  although  the  act  of  the  prisoner 
was  an  illegal  one.  But  it  is  one  thing  to  say  that  this  maxim  may 
not  apply  in  some  cases  of  wrong,  and  it  is  another  to  say  that  a 
Court  of  Justice  is  bound  to  measure  the  wrong  done  and  to 
mete  out  the  wages  of  iniquity.     I  think  a  Court  of  Justice  is 
bound  to  say  that  such  a  contract  is  void  for  immoraEty.     We 
have  been  told  that  there  is  a  legal  obligation  on  a  Court  to  go 
into  the  details  involved  in  this  immoral  contract.     I  emphati- 
cally deny  that.     Whether  in  the  form  of  contract  or  tort,  an 
action  in  a  Court  of  Justice  will  not  lie  on  such  a  transaction, 
nor  can  it  be  pleaded  as  a  matter  of  defence.     In  answer  to  such 
an  action,  I  think  the  immoral  nature  of  the  contract  ought  to  be 
pleaded ;  and  it  generally  must  be  so.     But  if  that  opportunity  be 
passed  over,  I  will  not  undertake  to  say  that  it  is  not  in  the  power  of 
the  judge  at  the  trial  to  direct  that  the  plaintiff  be  non-suited.     In 
the  present  case  there  was,  I  think,  no  necessity  of  pleading  this 
defence.     An  action  is  brought  for  trespass  to  the  person.     That 
is  denied  and  accordingly  the  plaintiff  must  show  that  an  assault 
vas  committed.     The  evidence  proves  that  the  act  was  done  by 
the  consent  of  the  plaintiff  and    therefore  that  she  was  not 
assaulted.     In  order  to  avoid  the  consent,  she  relies  upon  the 
fraud.    She  asks  the  Court  to  relieve  her  from  the  consequences 
of  a  consent  which  she  in  fact  gave.     This  is  not  open  to  her, 
because  if  the  contract  be  an  immoral  one,  neither  party  can  be 
allowed  to  enter  into  the  consideration  for  it,  whether  to  sustain 
the  cause  of  action  or  to  avoid  the  consent.     The  Court  should 
say  we  decline  to  go  into  it,  therefore  the  consent  must  stand 
imaffected  by  the  alleged  fraud. 

BiAST,  L.J.A. — I  quite  concur  in  the  judgments  pronounced 
hj  the  Lord  Chancellor  and  the  Lord  Chief  Baron.  But  for  the 
novelty  and  importance  of  the  case,  I  would  confine  myself  to 
simple  concurrence.  No  such  action  as  this  has  ever  been 
brought  either  in  England  or  this  country.  The  circumstances 
of  the  plaintiff  are  so  pitiable  that  they  must  necessarily  excite 
compassion  in  the  breast  of  every  man ;  but  I  think  that  if,  yield- 
ing to  that  compassion,  we  were  to  hold  such  an  action  to  be 
maintainable  we  would  be  laying  down  a  new  and  dangerous 
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precedent.    If^  after  a  coarse  of  illicit  intercourse  extending 
over  two  years,  a  party  should  bring  an  action  saoh  as  the  present^ 
we  shonld,  I  fear,  unfortanately  have  the  time  of  the  Coarts  of 
Justice  taken  up  by  large  numbers  of  plaintiffs  coming  in  to  sue 
their  partners  m  sin.     Such  actions  I  think  to  be  contrary  to 
public  policy^  morality^  and  decency.     The  two  cases  cited  to  as 
before  Willes^  J.,  and  Shee,  J.^  are  peculiar,  but  I  think  we  can 
find  in  them  no  authority  that  consent  to  an  act  of  immoraKty 
can  give  a  right  to  bring  an  action  for  assault  on  the  part  of  the 
individual  who  has  given  the  consent.     In  this  case  the  woman 
had  been  living  for  years  in  immorality.     But  many  other  casea 
may  be  put  in  which  the  woman  may  be  innocent.     Take,  for 
example,  the  case  of  a  woman  who  has  been  seduced  under  a 
fraudulent  promise  of  marriage ;  could  it  be  held  that,  though  her 
consent  was  obtained  by  fraad,  she  could  maintain  an  action 
against  her  seducer  for  assault  ?    Again,  take  the  instance  of  a 
woman  who  is  perfectly  innocent  when  she  contracts  a  bigamous 
marriage.    There  she  submits  to  the  embraces  of  the  man  who 
has  gone  through  the  form  of  marriage  with  her  without  the  least 
culpability  on  her  part,  solely  induced  by  the  fraudulent  act  of 
the  man ;  but  has  it  ever  been  held  that  on  such  a  state  of  facts 
the  woman  could  bring  an  action  against  him  for  assault  ?     In 
the  present  case  the  woman  has  led  an  immoral  life — a  life,  one  of 
the  frequent  consequences  of  which  is  the  contraction  of  a  loath- 
some disease.    For  two  days  a  most  able  judge  and  a  jury  have 
been  engaged  in  investigating  the  details  and  occasions  of  this 
course  of  immorality,  in  order  ft)  discover  whether  the  probable 
consequence  of  that  course  of  immorality  did  actually  originate 
from  it.     I  am  of  opinion  that  such  an  investigation  is  no  fit 
subject  for  the  attention  of  a  Court  of  Justice,  and  that  no  such 
investigation  ought  to  receive  judicial  sanction.     According  to 
the  judgment  of  this  Court,  therefore,  there  must  be  a  new  trial, 
if  the  plaintiff  is  advised  to  go  on  with  the  suit. 


Order  of  the  Queen's  Bench  Division  for  a  new  trial  affirmed. 
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HIGH    COURT    OP    JUSTICE, 

EXCHEQUER   DIVISION. 

Bee.  2  and  3, 1878. 

(Before  EjOiLY^  C.B.  and  Hudbleston,  B.) 

Ba  Alizakdeb  Terbiz  akd  the  Extb^ition  Acts^  1870 

AND  1873.  (a) 

TheExkadUian  Acts,  1870  and  1873  (83  ^  34  Vict.  c.  52,  ss.  8, 
10,  and  schedule;  36  ^  37  Vict,  c.  60,  »•  1,  and  schedule) — 
Extradition  crimes  enumerated  in  schedule-^^'  Crimes  against 
hanhmptcy  law" — Apprehension  of  foreigner  in  England  on 
tBarrant  charging  the  commission  of  ^'  crimes  against  bankruptcy 
law"  in  foreign  country — Sufficiency  of  thai  description  of  the 
0 fence — Habeas  corpus — Second  warrant  lodged  after  rule  nisi 
for  %mt  granted — Competency  of  Court  to  consider  validity  of 
second  warrant  on  argument  of  rule-^IUght  of  prisoner's  counsel 
to  see  warrant. 

The  first  schedule  to  the  Extradition  Act  1870  (33  <$•  34  Vict.  c.  52) 
enumerates  {am^mgst  other  ^^ esetraditiorh  crime")  ^^ crimes  by 
hankrupts  against  bankruptcy  la/w ;"  and  by  the  Extradition 
Act  1873  (36  ^  37  Vict.  c.  60),  sect.  8,  and  schedule,  that 
i^cription  is  enlarged  to  ''  any  indictable  offence  under  the  law, 
for  the  time  being  in  force  in  relation  to  bankruptcy,  which  is 
woi  included  in  the  first  schedule  to  the  principal  Act ;"  and  the 
Extradition  Treaty  o^  1874,  between  this  country  amd  SwitzeT* 
land,  specifies  in  article  21,  am^rngst  other  extraction  crimes, 
''crimes  against  bankruptcy  la/w." 

Vnder  a  warrant,  issusd  on  the  12th  day  of  November  by  the  chief 
iM^gjxtroie  aJt  BoW'Street  for  the  apprehension  of  T.,  a  French 
fvhject,  chargithg  him  vrith  "  the  commission  of  crimes  against 
hmkruptcu  law  within  the  jurisdiction  of  the  8mss  Oonfedera- 
torn."  T.  was  apprehended  in  London  on  the  18th  day  of 
Novemher,  and  remanded  by  the  magistrate  to  the  25th,  arid 
again  on  that  latter  day  to  the  29th  day  of  November  for  further 
tnjttify.  On  the  2Qth  day  of  November  a  rule  nisi  was  obtained 
for  a  habeas  corpus  on  the  ground  that  the  warrant  did  not  set 
forth  the  nature  of  the  offerhce,  and  otherwise  was  not  good  ;  and 

(a)  Reported  by  H.  LiioB,  Esq.,  BArrister-ai-Law. 
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lU  TxKRAz        on  the  26th  day  of  November  a  fresh  warrant,  charging  the 

•^^^^^Q^       offence  more  specifically  and  in  detail,  was  issued  and  lodged 

Aon,  1870  AMD      with  the  gaoler,  hut  wa^  not  known  to  or  seen  by  the  prisoner's 

1873.  counsel  until  the  argument  on  the  rule  came  on  in  court. 

^^        Held  by  the  Exchequer  Division  {Kelly,  C.B.  and  Huddleston,  B.), 

»«_J  discharging  the  rule,  that  the  description  of  the  offence  charged  in 

Extraditionr—       the  warrant  of  the  \2th  day  of  November,  being  in  the  very  words 

™"*^'^-        of  the  Extradition  Acts,  1870  and  1873,  wa^  sufficiently  specifi-c, 

and  that  the  wa/rrant  wa4s  good,  and  justified  the  apprehension  of 
the  prisoner  and  his  detention  for  further  inquiry  before  ttis 
inagistrate. 
By  Kelly,   0,B. — Had  the  ca^e  turned  upon  the  validity  of  the 
second  warrant  of  the  29th  day  of  November,  it  would  have  been 
a  violation  of  the  first  principles  of  the  law  and  constitution  to 
decide  it  until  the  prisoner's  counsel  had  seen  the  warrant,  and 
had  full  opportunity  of  preparing    himself  to  argue  upon  it 
before  the  Court. 
Huddleston,  B.,  contra,  was  of  opinion  thai,  both  in  pra^ice  and 
on  authority,  a  second  warrant  might  be  lodged  and  substituted 
for  the  original  warrant,  and  that  on  tlie  argument  of  a  rule 
like  the  present  the  whole  question  might  be  gone  into,  and  the 
validity  of  the  second  warrant,  whetlver  issued  before  or  after  the 
rule  was  obtained,  or  even  at  the  very  moment  the  prisoner  w(hs 
brought  up,  might  be  discussed  and  decided,  the  question  being 
wliether  the  prisoner  is,  at  the  moment  the  rule  is  being  argusd, 
entitled  to  be  discharged.     Nor  can  his  counsel  claim  a  right  to 
see  the  warrarU,  though  it  may  be  very  convenient  that  he  should 
have  an  opportunity  of  seeing  it, 

THIS  was  a  rule  nisi  for  a  writ  of  habeas  corpus,  directed  to 
the  keeper  of  the  Middlesex  Hoase  of  Detention,  to  bring 
up  the  body  of  one  Alexander  Terraz^  a  French  sabject,  who 
had  been  apprehended  on  a  warrant  nnder  the  Extradition 
Act  1870  (33  &  34  Vict.  c.  52),  under  the  following  cironm- 
stances : — 

On  the  12th  day  of  November,  1878,  Sir  James  Ingham, 
the  chief  magistrate  at  Bow-street,  on  the  sworn  information 
of  the  Swiss  Consnlat-General  in  London,  issued  his  warrant 
of  that  date,  nnder  his  hand  and  seal,  directed  to  all  and  each 
of  the  constables  of  the  Metropolitan  Police  Force,  setting 
forth  that  it  had  been  shown  to  the  said  chief  magistrate  that 
Alexandre  Terraz,  late  of  Locle,  was  accused  of  '^  the  commission  of 
crimes  against  bankruptcy  law  within  the  jurisdiction  of  the 
Swiss  Confederation,'^  and  commanding  them  in  Her  Majesty^s 
name  forthwith  to  apprehend  the  said  Alexandre  Terraz^ 
and  to  bring  him  before  the  said  chief  magistrate,  or  some 
other  magistrate  sitting  at  Bow-street,  to  be  further  dealt 
with  according  to  law;  and  on  the  same  day  the  said  Sir 
James  Ingham  duly  forwarded  to  the  Home  Secretary  in- 
formation of  his  having  issued  such  warrant  under  sect.  8  of  the 
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Eztradition  Act^  1870^  and  also  a  certified  copy  of  the  information    Se  Terras 
on  which  the  warrant  was  founded.  EKpSiDmoN 

On  the  18th  day  of  November  the  said  Alexandre  Terraz  was  aom,  1870  and 
arrested  within  the  Metropolitan  Police  District,  and  taken  the        1873. 
same  day  before  Sir  James  Ingham  and  remanded  to  the  25th        ^^^^ 
day  of  November,  on  which  day  he  was  again  bronght  before  Sir         — .' 
James  Ingham,  and  again  remanded  to  Friday,  the  29th  day  of  Extradition-- 
November.  Bankmptqi. 

On  the  26th  day  of  November  a  rule  nisi  was  obtained  in  this 
court  by  Atherley  Jones,  on  behalf  of  the  prisoner,  calling  upon 
the  Solicitor  to  the  Treasury  and  the  keeper  of  the  Middlesex 
House  of  Detention  to  show  cause,  peremptorily,  on  Friday,  the 
29th  day  of  November,  why  a  writ  of  habeas  corpus  should  not 
issue  directed  to  the  said  keeper,  commanding  him  to  have  the 
body  of  the  said  Alexandre  Terraz  before  the  court,  ''  on  the 
ground  that  the  warrant  does  not  set  forth  the  nature  of  the 
offence,  and  otherwise  is  not  good.'' 

Meanwhile,  further  information  having  been  received  at  the 
Foreign-office  from  the  Swiss  Consulate,  together  with  the  war- 
rant of  arrest  for  the  crime  of  "  fraudulent  bankruptcy  "  issued 
against  the  accused  in  Switzerland  and  the  evidence  m  support 
of  the  accusation,  the  Home  Secretary  on  the  25th  day  of 
November  issued  his  order  to  Sir  James  Ingham  under  the 
Eztradition  Act,  1870,  in  the  form  given  in  the  schedule  to  the 
Act,  requiring  him  to  issue  his  warrant  for  the  crime  of  "  fraudu- 
lent bankruptcy/' 

Accordingly  Sir  James  Ingham  issued  a  warrant  on  the  29th 
day  of  November  nnder  his  hand  and  seal,  directed  to  all  and 
each  of  the  constables  of  the  Metropolitan  Police  Force,  by 
which,  after  stating  that  requisition  had  been  made  for  the 
surrender  of  Alexandre  Terraz,  accused  of  "  the  commission  of 
crimes  by  a  bankrupt  against  bankruptcy  law,  that  is  to  say,  for 
that  he,  having  been  adjudicated  a  bankrupt,  unlawfully  did  not 
dehver  up  to  the  trustee  administering  his  estate  for  the  benefit 
of  his  creditors,  or  as  he  directed,  all  such  part  of  his  real  and 
personal  property  as  was  in  his  custody  or  under  his  control, 
and  which  he  was  required  by  law  to  deliver  up,  within  the  juris- 
diction of  the  Swiss  Confederation,"  the  said  Sir  James  Ingham 
commanded  them  in  Her  Majesty's  name  forthwith  to  apprehend 
the  said  Alexandre  Terraz,  pursuant  to  the  Extradition  Act  1870, 
and  bring  him  before  him,  or  some  other  magistrate  sitting 
in  Bow-street  Police-court,  to  show  cause  why  he  should 
not  be  surrendered  in  pursuance  of  the  said  Extradition 
Act. 

The  following  are  the  sections  of  the  Extradition  Acts,  1J370 
(33  &  34  Vict.  c.  52)  and  1873  (36  &  37  Vict,  c  60),  and  the 
articles  of  the  treaty  of  1874  between  Her  Majesty  and  the  Swiss 
Confederation  ''for  the  mutual  surrender  of  fugitive  criminals/' 
which  were  relied  on  and  discussed  in  argument  and  referred  to 
in  the  judgments  of  the  court  as  material. 
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lU  Tbuuz       The  Extradition  Act  of  1870  (83  &  84  Vict.  c.  52)  enacts  as 

AND  THB  follo-^a  . 

EXTRADinOH     ^^^^^  •  ^   .      .  1       1  .1.  ...  1  ■.  « 

Acts,  1870  and      By  sect.  7  it  IS  enacted  that  if  requisition  be  made  to  a  Secre- 

1873.        tary  of  State  by  a  diplomatic  agent  of  any  foreign  State  for  the 

I37g         surrender  of  any  fugitive  criminal  of  such  foreign  State^  who  is^ 

—         or  is  suspected  to  oe,  in  the  United  Kingdom,  a  Secretary  of 

Extradition^  State  may,  by  order  under  his  hand  and  seal,  signify  the  same 

a  rvptcy.    ^  ^  police  magistrate,  and  require  him  to  issue  a  warrant  for  the 

apprehension  of  such  fugitive  criminal.     But  if  the  offence  is, 

in  the  Secretary  of  State's  opinion,  of  a  political  character,  he 

may  refuse  to  send  any  such  order,  and  may  order  such  fugitive 

criminal  to  be  discharged  from  custody. 

Sect.  8.  A  warrant  for  the  apprehension  of  a  fogitive  criminal,  whether  accused  or 
convicted  of  crime,  who  is  in  or  sospected  to  he  in  the  United  Kingdom,  may  be 
iasned — 

1.  By  a  police  magistrate  on  the  receipt  of  the  said  order  of  the  Secretary  of 

State,  and  on  such  evidence  as  woold,  in  his  opinion,  justify  the  issue  of  the 
warrant  if  the  crime  had  been  committed  and  the  criminal  convicted  in 
Englsuid ;  and 

2.  By  a  police  magistrate  or  any  justice  of  the  peace  in  any  part  of  the  United 

Kingdom,  on  such  information  or  complaint  and  such  evidence  or  after  such 

proceedings  as  would,  in  the  opinion  of  the  person  issuing  the  warrant,  justify 

the  issue  of  a  warrant  if  the  crime  had  been  committed  in  that  part  of  the 

United  Kingdom  in  which  he  exercises  jurisdiction. 

Any  person  issuing  a  warrant  under  this  section  without  an  order  from  a  Secre> 

tary  of  State  shall  forthwith  send  a  report  of  the  fact  of  such  issue,  together  with  the 

evidence  and  information  or  complaint,  or  certified  copies  thereof,  to  a  Secretary  of 

State,  who  may,  if  he  thinks  fit,  order  the  warrant  to  be  canoelleid,  and  the  person 

who  has  been  apprehended  on  the  warrant  to  be  discharged. 

A  fugitive  criminal,  when  apprehended  on  a  warrant  issued  without  the  order  of 
the  Secretary  of  State,  shall  be  brought  before  some  person  having  power  to  issue  a 
warrant  under  this  section,  who  shall  by  warrant  order  him  to  be  brought,  and  the 
prisoner  shall  accordingly  be  brought,  before  a  police  magistrate. 

A  fugitive  criminal  apprehended  on  a  warrant  issued  without  the  order  of  a 
Secretary  of  State  shall  be  discharged  by  the  police  magistrate,  unless  the  polioe 
magistrate,  within  such  reasonable  time  as,  with  reference  to  the  circumstances  of  the 
case,  he  may  fix,  receives  from  a  Secretary  of  State  an  order  signifying  that  a  requisi- 
tion has  been  made  for  the  surrender  of  such  criminal : 

Sect  10 : 

In  the  case  of  a  fugitive  criminal  accused  of  an  extradition  crime,  if  the  foreign 
warrant  authorising  the  arrest  of  such  criminal  is  duly  authenticated,  and  such 
evidence  is  produced  as  unmH  according  to  the  law  of  EnqJand^  j^^ify  ^  committal /or 
trial  of  the  prisoner  if  the  crime  of  which  he  is  accused  had  been  committed  in  England, 
the  police  magistrate  shaU  commit  him  to  prison,  but  otherwise  shall  order  him  to  be 
discharged. 

Sect.  11  enacts  that 

If  the  police  magistrate  commits  a  fugitive  criminal  to  prison  he  shall  inform  such 
criminal  Uiat  he  will  not  be  surrendered  until  after  the  expiration  of  fifteen  days,  and 
that  he  has  a  right  to  apply  for  a  writ  of  habeas  corpus. 

The  first  schedule  to  the  Act  of  1870  is  as  follows : 

lAst  of  Crinies,\ 

The  following  list  of  crimes  is  to  be  construed  according  to  the  law  existing  in 
ESngland,  or  in  a  British  possession  (as  the  case  may  be),  at  the  date  of  the   aUeged 
crime,  whether  by  common  law  or  by  statute  made  before  or  after  the  passing  of  this 
Act 
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Here  follows  an  enumeration  of  yarious  crimes^  and  amongst    Be  Terras 
them  is  the  following  :  ^^  ™* 

"  Crimes  by  bankrnptB  agaliuit  bAokraptoy  law."  Acts,  1870  ▲md 

1873 

The  Extradition  Act,  1873  (36  &  37  Vict.  c.  60),  amending        — ^ 
the  Act  of  1870,  and  with  which  it  is  to  be  construed  as  one,        _J 

enacts :  Extradition'^ 

Sect  1.  The  principal  Act  shaU  be  constraed  as  if  there  were  indaded  in  the  first  ^^'^^^P^' 
Bchednle  to  that  Act  the  list  of  crimes  contained  in  the  schedule  to  this  Act. 

The  schedule  to  the  Act  of  1873  contains  in  the  list  of  crimes 
the  following  amongst  others : 

Asy  indicteble  o£Fente  under  the  laws  for  the  time  being  in  force  in  relation  to 
btakroptcy  which  is  not  included  in  the  first  schedule  to  the  principal  Act. 

The  following  are  the  material  articles  of  the  Treaty  of  1874 
between  Her  Majesty  and  the  Swiss  Confederations  : 

Article  IL — The  crimes  for  which  the  extradition  is  to  be  granted  are  the  follow- 
ing:  .  .  .  • 

(7.J  Crimes  against  bankruptcy  law. 

Article  X.— A  fngitiye  criminal  may,  howcYer,  be  apprehended  under  a  warrant 
isined  by  any  police  magistrate,  justice  of  the  peace,  or  other  competent  authority  in 
either  country,  on  such  information  or  complaint,  together  with  such  evidence  or  after 
foeh  judicial  proceedings  as  would,  in  the  opinion  of  the  officer  issuing  the  warrant, 
justify  its  issue  if  the  crime  had  been  committed  in  that  part  of  the  dominions  of  the 
two  contracting  parties  in  which  he  exercises  jurisdiction.  Provided,  however,  that 
in  the  United  Kingdom  the  accused  shall  in  such  case  be  sent  as  speedily  as  possible 
before  a  police  magistrate  in  London.  Such  requisition  (the  requisition  for  extradi- 
tion mentioned  in  Article  IX.)  to  be  made  by  the  respective  diplomatic  representatives 
of  the  two  countries  may  be  made  by  means  of  the  post  or  by  telegraph. 

Bee,  12. — The  Attorney-Oeneral  (Sir  J.  Holker^  Q.O.)  and 
0.  8.  Bowen  for  the  Crown,  and  H.  D.  Greene  for  the  Swiss 
Govemment,  showed  cause  against  the  rule,  and  in  doing  so. 

The  Attorney 'Oeneral J  for  the  Crown,  contended  that  the  first 
warrant  of  the  12  th  day  of  November  was  valid  and  good  for  the 
purpose  for  which  it  was  issued — ^viz.,  apprehension  with  a  view 
to  further  inquiry,  and  that  the  prisoner  was  lawfully  in  custody 
under  it  by  virtue  of  sect.  8  of  the  Extradition  Act,  1870 
(33  &  34  Vict.  c.  52).  The  treaty  of  1874  between  England  and 
Switzerland,  "  for  the  mutual  surrender  of  fugitive  criminals,'^ 
enumerates  in  Article  II.  of  the  treaty  the  several  crimes  for  which 
extradition  is  to  be  granted,  and  amongst  them,  as  the  seventh  in 
the  list,  will  be  found,  ''  Crimes  against  bankruptcy  law,"  and  the 
list  of  extradition  crimes  set  forth  in  the  first  schedule  to  the 
Extradition  Act,  1870,  contains  the  following,  amongst  others, 
"  Crimes  by  bankrupts  against  bankruptcy  laws."  The  warrant 
U3es  the  very  words  of  the  treaty  and  Act  of  Parliament,  and 
although  for  so  doing  it  is  objected  to  on  behalf  of  the  prisoner 
as  being  too  general  and  not  sufficiently  specific,  the  Crown 
contends  that  it  is  amply  sufficient  and  good.  Moreover,  to  avoid 
all  possible  doubt  and  difficulty  on  the  point,  a  fresh  warrant  was 
lodged  on  the  29th  day  of  November,  charging  the  oflfence 
more  specifically^  under  which  fresh  warrant  the  prisoner  is  now 
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at  Tkbm    in  enatody.    And  the  ExtradiHon  Act,  1 873  (36  &  37  Vict.  c.  60), 

^"'»™"      amending  the  Act  of  1870,  and  with  which  "it  iatobe  constniEid 

Aura,  1S70  *»d  ^  one,"  contains  in  the  list  of  crimes  in  the  schednie  the  follow- 

1873.        ing;  "  Any  indictable  offence  ander  the  laws  for  the  time  being 

1H78        ^°  force  in  relatioa  to  bankruptcy  which  ia  not  inclnded  in  the 

;        first  Bchedale  to  the  principal  Act."     Thus  any  defect,  if  there  be 

Extra^timt—  any,  in  the  Act  of  1870  ia  cured.  This  warrant  does  not  reqnire 
B-iikmiiiey,  ^q  same  apecifio  particularity  in  stating  the  crime  ae  a  warrant  of 
commitment,  it  being  simply  to  bring  the  accused  before  the 
magistrate  for  further  inquiry.  [Hodduston,  B.,  refers  to  Rex  v. 
Qourley  (7  B.  &  C.  669),  as  showing  that  such  a  warrant,  in  the 
words  of  Lord  EUenborough,  C.J.,  "  ought  not  to  receive  so  strict 
a  construction  as  a  warrant  in  execution."]  In  Jervia's  Act 
(11  &  12  Tict.  c.  42),  sects.  9  and  10,  it  is  expressly  provided 
that  no  objection  shall  be  taken  or  allowed  to  the  warrants  of 
justices  therein  mentioned,  for  any  alleged  defect  therein  in 
substance  or  form.  [Kbllt,  G.B, — My  impresaion  is,  that  Uiat 
Act  has  Qo  application  to  the  present  case.]  Apart  from  that 
Act,  without  admitting  its  non-applicability,  this  warrant  is  good, 
aud  the  man  being  in  custody  under  it  the  court  will  not 
discharge  him  (Ex  parte  Scott,  9  B.  &  0.  446).  Hale,  C.J.,  in 
2  P.  G.  110,  says,  that  "regularly  the  warrant  ought  to  con- 
tain  the  cause  speciSoally,  and  should  not  be  generally  to  aitarcer 
ruck  matters  as  shall  be  objected  against  him;"  but  be  goes  on 
to  aay  that  suoh  a  general  warrant  is  not  therefore  void,  but  if 
de  facto  the  matter  be  within  the  justice's  jurisdiction,  it  is  a  good 
justification.  Now  this  warrant  is  much  more  specific  than  that, 
and  a  fortiori  therefore  is  good.  [HnDDLBSTON,  B.,  refers  to  Rex 
V.  Deepard  (7  Term  Rep.  736),  in  which  a  warrant  to  arrest  for 
"  treasonable  practices"  was  held  good.]  Further,  it  is  open  to 
the  authorities  to  proceed  against  him  on  a  freah  warrant ;  (Be 
Tivnan,  5  B.  4  S.  645 ;  s.  c.  nom.  Re  Teman,  33  L.  J.  201, 
M,  C.)  It  was  there  argued  that  the  warrant  of  the  magistrate 
was  had  for  not  showing  that  the  witnesses  bad  been  examined 
on  oath,  bat  Blackburn,  J.,  said  :  "  Suppose  the  magistrate's 
warrant  defective  in  this  respect,  it  conid  be  cured  by  a  fresh 
warrant.  We  would  not  discharge  on  habeas  corpus  for  sach  a 
reason."  So  in  Ex  parte  Smith  (3  H.  4  N.  227  ;  27  L.  J.  340, 
Ex.),  where  the  first  warrant  on  a  conviction  under  11  &  12  Vict, 
c.  43,  sect.  5,  was  bad,  this  court  (Martin,  Bramwell,  and 
Channell,  BB.)  allowed  a  second  warrant  to  be  substituted  for  it, 
on  a  retnm  to  a  habeas  corpus,  I  submit  that  the  first  warrant 
ia  good,  bnt  if  not,  the  Conrt  would  not  grant  this  writ,  there 
there  being  an  undeniably  good  fresh  warrant  lodged  with  the 
gaoler.  [Killt,  O.B. — But  which,  for  anything  that  appears, 
the  prisoner  has  never  seen  or  heard  of,  and  which  the  learned 
counsel  who  appears  in  support  of  the  rule  says  that  he  never 
saw  or  heard  of  until  this  morning  in  Court.] 

0.  8,  Boiven   (on  the   same   side). — Is   the  prisoner  at   this 
moment  entitlfld  to  bis  discharge  7     That  is  the  question ;  and 
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answer  I  sabmit  is  clearly  that  he  is  not.     I  will  confine  my    Ra  Tsrras 
obeerrations  to  the  last  point  as  to  the  second  warrant.     The  ^w>  the 
learned  coansel  for  the  prisoner  cannot  narrow  the  ground  by  a^^o!Si> 
the  way  in  which  he  frames  his  rule.      Suppose  there  are  five        isrs. 

good  grounds  for  detaining  a  prisoner^  and  a  sixth  supposed  to        

be  good^  but  which  is  in  fact  bad :  is  the  prisoner's  counsel  to  be 

allowed  to  move  on  the  ground  that  the  sixth  ground  is  bad^  and  Extradition^ 

the  Crown   not  to  be  allowed  to  show  the  five    good   ones?  Bankruptcy, 

[HiJDDMSTON,  B.  refers  to  Ex  parte  Cross  (2  H.  &  N.  354 ;  26 

L.  J.  201,  M.  G.)  as  stating  the  rule  of  practice  in  such  cases.] 

Id  that  case^  where  a  prisoner  had  been  lodged  in  gaol  under  a 

bad  warrant    of  commitment^  .  a   good    warrant    subsequently 

delivered  to  the  gaoler,  but  before  a  rule  for  a  habeas  corpus,  was 

held  a  good  answer  to  that  rale,  which  the  Court  discharged,  on 

the  authority   of  Beg.  v.  Bicha/rds  and  others  (5  Q.  B.  926), 

Martin,  B.  saying;  ''What  would  be  the  use  of  granting  the 

writ  if  the  second  warrant  would  be  a  good   return   to  it?'' 

[KiLLY,  C.B. — In  that  case   the   new   warrant  was   drawn  up 

before  the  rule  was  obtained.]     In  practice   warrants   are  not 

served  on  prisoners.     But  further,  in  Ex  parte  Dauncey  (8  Jur. 

829]  in  this  Court,  where,  after  a  rule  for  a  habeas  corpiis  had  been 

granted,  a  warrant  was  issued  which  rendered  the  custody  lawful, 

the  Court  discharged  the  rule,  Parke,  B.  saying,  in  delivering 

jodgment :  "  Whether  the   bankrupt  was  properly   in  custody 

between  his  examination  by  the  Bankruptcy  Commissioner  and 

his  detention  under  the  warrant,  it  is  unnecessary  to  decide ;  the 

only  question,  when  we  are  called  upon  to  issue  a  habeas  corpus, 

as  we  are  at  present,  being  to  see  whether  his  imprisonment  is 

now  a  legal  one,  and  we  think  it  is.''     That  case  is  dead  in  point. 

The  Court  there  declined  to  discuss  the  first  warrant,  and  held 

the  man  to  be  legally  in  custody  under  the  second.     The  case  of 

£e  W,  Bull  (15  L.  J.  234,  Q.  B.)  is  also  an  authority  precisely  in 

point,  and  in  favour  of  the  Court's  acting,  if  necessary,  on  the 

second  warrant.     The  practice  in   such  cases  is  laid  down  in 

cutty's  Greneral  Practice  of  the  Law,  vol.  1,  p.  693  (see  note  to 

Et  parte  Cross,  vbi  sup,)     The  Court  will  not  go  through  the 

idle  ceremony  of  granting  the  writ  to  which  the  second  warrant 

would  be  an  immediate  and  conclusive  answer. 

E,  D.  Oreene  showed  cause  for  the  Swiss  Government. — The 
role  does  not  show  for  what  purpose  the  prisoner  is  to  be  brought 
op,  nor  that  he  is  illegally  detained,  nor  is  there  any  suggestion 
in  these  affidavits  or  elsewhere  that  the  detention  is  illegsd.  That 
the  arrest  was  illegal  (if  it  were  so)  is  not  sufficient.  The  court 
will  not  mako  the  rale  absolute  unless  satisfied  that  he  is  illegally 
detained.  There  is  no  necessity  for  stating  any  grounds  at  all, 
it  bemg  enough  that  the  magistrate  issues  his  warrant  to  bring 
the  prisoner  before  him  for  further  investigation.  But  even  if 
the  original  warrant  of  arrest,  or  if  even  an  original  warrant  of 
commitment  were  defective,  that  would  be  no  ground  for  a 
'uiieeu  corpus  whilst  the  prisoner  was  in  custody  on  a  fresh  and 
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IZeTsRSAz    perfectly  good  warrant.      For    this    the  following    cases    are 

Ex'^^oN  a^^korities :  Re  Phipps  (11  W.  R.  730) ;  there  a  mle  nisi  for  the 

AoTB,  1870  AND  habeas  corpus  was  obtained  on  the  groondof  the  warrant  of  com- 

1873.        mitment  not  being  properly  sealed,  and  a  second  warrant  was 

{^       lodged  with  the  gaoler  after  the  rale  was  obtained  similar  in  terms 

'       to  the  first,  and  purporting  to  be  signed  by  justices  of  the  same 

E^raditiott^  name,  and  being  duly  sealed;  and  the  Court  held,  first,  that  if  it 
Bankruptof.  y^Qj.Q  material  they  would  assume  that  the  second  warrant  was 
substituted  by  the  same  justices  as  an  amendment  of  the  first ; 
and  secondly,  that  the  second  warrant,  though  issued  after  the 
rule  had  been  obtained,  was  a  sufficient  warrant  to  the  gaoler  for 
the  prisoner's  detention,  and  was  an  answer  to  the  rule.  So  in 
Bex  V.  Ma/rhs  and  others  (3  East,  157),  it  was  held  by  Lord 
Ellenborough,  C.J.,  and  Grose,  Lawrence,  and  Le  Blanc,  JJ., 
that,  though  a  warrant  of  commitment  for  felony  were  informal, 
yet  if  the  corpus  delicti  appear  in  the  depositions  returned  to  the 
court,  they  will  not  bail  but  remand  the  prisoner.  From  that 
time  down  to  the  case  of  Ex  parte  Krans  and  others  (1  B.  &  C. 
258),  the  practice  was  invariably  to  the  same  effect.  In  Kran's 
case,  indeed,  there  was  no  warrant  at  all,  the  parties  being 
detained  on  board  a  King's  ship  on  a  charge  of  smuggling  and 
suspicion  of  murder ;  and  on  being  brought  up  by  habeas  corpus, 
and  it  appearing  by  the  return  that  they  might  be  guilty,  the 
Court  of  Queen's  Bench  (Abbott,  C.J.  and  other  judges)  refused 
to  discharge  them,  and  remanded  them  to  the  marshal's  custody 
for  examination  before  the  competent  authority.  These  cases  are 
conclusive  of  the  present  question.  It  must  not  be  forgotten 
that  the  information  in  these  cases  is  most  generally  furnished  by 
telegraph  in  the  swiftest  possible  way,  and  full  details  of  the 
alleged  offence  are  almost  impossible  to  be  had,  and  to  require 
them  would  render  the  Extradition  Acts  almost  nugatory. 
Moreover  the  application  is  premature ;  the  time  for  it  is  after  the 
magistrate  has  dealt  with  the  case.  Nor  will  the  prisoner  be 
prejudiced,  for  the  Act  of  1870  provides  by  sect.  11  an  interval 
of  fifteen  days  after  the  commitment  within  which  he  can  apply 
for  a  habeas  corpus  before  extradition  takes  place.  The  Court 
therefore  will  not  interfere  at  this  stage  of  the  proceedings. 

Atherley  Jones,  for  the  prisoner,  contra,  in  support  of  his  rule, 
could  not  pretend  to  arg^ue  the  case  on  the  point  as  to  the  second 
warrant  at  all  satisfactorily,  that  warrant  having  only  been 
brought  to  his  notice  since  he  came  into  court  this  morning. 
[Bowen^  on  behalf  of  the  Crown,  here  offered  to  consent  to  the 
case  standing  over,  in  order  to  give  time  to  the  prisoner's  counsel 
to  consider  the  point  respecting  the  second  warrant ;  but  Jones 
declined  the  offer,  and  elected  to  proceed  with  his  argument.] 
The  doctrine  contended  for  against  the  prisoner  would  lead  to  a 
reductio  ad  absv/rdum,  A  perpetual  series  of  warrants  might  be 
issued,  and  the  prisoner  practically  be  detained  in  perpetual 
custody.  Until  a  warrant  is  served  on  a  prisoner  or  brought  to 
his  notice,  he  cannot,  it  is  submitted,  be  said  to  be  in  custody 
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nnder  it ;  and  thongh  he  may  be  arrested  on  the  second  warranty    i^  Tubbaz 
if  diflcliarged  on  the  first,  the  second  cannot  now  be  set  up  as  a  edSu^ok 
ground  for  detaining  him  in  custody.    The  cases  cited  on  the  aoib,  1870  amd 
other  side  are  most  of  them  on  warrants  of  commitments.     In  Hx        1878. 
parte  Bull  and  Ex  parte  Phipps  no  ground  was  stated  on  which        ^TZT 
the  prisoners  ought  to  be  discharged,  and  it  was  therefore  open  ' 

to  the  Court  in  each  case  to  enter  into  the  reasons  for  detaining  ExtraditUmmm 
the  prisoners  in  custody.  As  to  the  ground  in  the  present  rule,  ^'•^'^'^y* 
assuming  that  Jervis's  Act  (11  &  12  Yioi.  c.  42)  apphes,  it  never- 
theless enacts  (sect.  10)  that  the  warrant  ''shall  state  shortly  the 
offence  on  which  it  is  founded  /'  and,  notwithstanding  the  proviso 
as  to  no  objection  being  allowed  for  any  defect  in  substance  or 
form,  that  Act  was  not  meant  to,  nor  can  it,  make  a  bad  warrant 
a  good  one.  There  are  very  old  authorities  to  the  effect  that  a 
warrant  ought  to  state  the  offence  specially,  and  not  generally, 
''because/'  as  Hale,  in  his  Pleas  of  the  Crown,  vol.  2,  p.  111^ 
says,  "  it  cannot  appear  whether  it  be  within  the  joriadiction  of 
the  justices,  nor  can  it  appear  whether  the  party  be  bailable  or 
not,''  for  which  he  cites  2  Co.  Inst.,  pp.  62,  591.  So  also 
Fortescne,  p.  143 ;  and  in  OaudU  v.  Seymov/r  (1  Q.  B.  889 ;  10 
L.  J.,  N.  S.  130,  M.C.)  the  law  is  laid  down  to  the  same  effect. 
The  warrant  of  arrest  must  show  on  its  face  some  offence 
oognisable  by  and  known  to  the  law  of  England,  such  as  "  felony  " 
or  "misdemeanour,"  which  might  be  good  without  being  more 
specifically  detailed.  But  there  is  no  such  crime  known  to  our 
law  as  "  crimes  against  bankruptcy  law,"  and  therefore  the 
warrant  is  not  good.  By  sect.  8  of  the  Extradition  Act  of  1870 
a  warrant  is  to  be  issued  by  a  ma^strate  or  any  justice  of  the 
peace  "  on  such  information  or  complaint,  and  on  such  evidence, 
or  after  such  proceedings  as  would,  in  the  opinion  of  the  person 
iflsoing  the  warrant,  justify  the  issue  of  it  if  the  crime  had  been 
committed  in  that  part  of  the  United  Kingdom  in  which  he 
exercises  jurisdiction."  Can  it  be  said  that  it  would  be  com- 
petent for  the  magistrate  to  issue  a  warrant  for  the  arrest  of  a 
man  upon  the  allegation  merely  that  he  had  committed  a  "  crime 
against  the  Bankruptcy  Act?"  [Huddlbstok,  B. — The  Extra* 
mtion  Act  sets  out  a  detailed  list  of  crimes  which  shall  be 
"extradition  crimes,"  and  amongst  them  we  find  "crimes 
against  bankruptcy  law  "  stated  as  one  of  them.]  It  is  requisite 
that  the  warrant  should  state  the  commission  of  some  particular 
offence,  such  as  quitting,  or  attempting  to  auit,  the  country  with 
money  or  property  which  ouffht  to  be  dividea  among  his  creditors. 
The  term  in  the  Treaty  of  1874  and  in  the  Extradition  Act^ 
"  crimes  against  bankruptcy  law,"  is  a  generic  description  only 
of  a  certain  class  of  offences  known  to  the  bankruptcy  law,  and 
is  no  more  good  as  a  description,  in  a  warrant  or  an  indictment^ 
of  an  offence  cognisable  by  the  law  than  the  allegation  of  an 
"  offence  against  the  bye-laws  of  a  railway  company  "  would  be. 
This  warrant  shows  no  crime,  and  is  therefore  analogous  or 
equivalent  to  a  blank  warrant,  which  is  bad  (1  Chitty  Crim.  Law 

TOIm  XIV.  u 
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Rt  TnutAs    110).    He  referred  also  to  sect.  10  of  the  Extradition  Act,  1870, 
jj^^^™  ^  and  Article  X.  of  the  Treaty  in  support  of  his  argument. 
Aon,  1870  AMB  Our.  adv.  wilt. 

1878. 

^^  Dee.  3. — ^The  following  judgments  were  now  delivered : — 

«.»  Kelly,    G.B. — ^The    question    in    this    oase    is  whether  the 

EsMraditicmr^  prisoner,  who,  under  the  circumstances  which  I  will  very  briefly 
'^*"*"'^"  allude  to,  was  taken  into  custody,  and  in  respect  of  whom  an 
application  has  been  made  on  behalf  of  the  Swiss  Grovemment 
for  his  extradition,  on  the  ground  of  an  offence  committed  by 
him  in  Switzerland,  which  was  said  to  be  within  the  Extra- 
dition Acts,  1870  and  1873,  is  now  lawfully  in  custody.  The 
case  was  very  amply  and  elaborately,  as  well  as  ably,  argued 
before  us  on  both  sides  yesterday.  A  great  number  of  cases 
and  authorities  were  cited,  to  ^ore  than  one  of  which  I  do  not 
think  it  is  necessary,  in  the  view  that  I  take  of  the  matter,  to 
refer,  and  that  is  one  bearing  upon  a  particular  point  incidental 
merely  to  the  principal  question  before  us,  because  it  appears  to 
me  that  the  whole  case,  as  it  is  now  before  us,  turns  entirely 
upon  the  first  warrant  of  the  12th  day  of  November  on  which 
the  rule  nisi  was  moved,  and  which  is  idluded  to  in  the  affidavits 
upon  which  the  rule  was  obtained;  and  to  the  efiect  therefore 
upon  the  case  of  that  warrant,  and  that  warrant  only,  I  will  now 
proceed  to  direct  attention.  It  appears  that  the  offence  with 
which  the  prisoner  is  charged,  and  in  respect  of  which  his  extra- 
dition is  demanded  by  the  Swiss  Government,  is  described  in 
the  warrant  in  the  following  terms,  namely :  **  That  Alexandre 
Terraz,  late  of  Locle,  in  Switzerland,  is  accused  of  the  commis- 
sion of  crimes  against  bankruptcy  law,  within  the  jurisdiction  of 
the  Swiss  Confederation/'  Now  the  question  is  whether  that 
description  of  the  offence  with  which  he  is  charged  is  sufficient 
within  the  meaning  of  the  statutes  relating  to  extradition,  or 
whether  it  is  too  general  in  its  terms  as  not  specifying  any 
particular  offence.  Looking  to  the  terms  of  the  statutes,  I  am  of 
opinion  that  no  reasonable  doubt  can  be  entertained  that  it  is 
sufficient,  and  that  the  magistrate  was  fully  justified  upon  this 
warrant  in  imprisoning  him,  and  remanding  him  until,  upon 
further  inquiry,  the  precise  nature  of  the  offence  with  which 
he  was  charged  could  be  ascertained  by  evidence,  and  then  the 
magistrate  might  be  able  to  do  whatever  the  statute  required  at 
his  hands  with  regard  to  either  discharging  the  prisoner  or 
delivering  him  over  under  the  Extradition  Acts  to  the  agents 
of  the  Swiss  Government.  Now,  it  is  quite  clear,  not  merely 
from  the  language  of  the  statutes  but  also  upon  the  first 
principles  of  law,  that  the  warrant  should  sufficiently  refer  to 
the  crime  or  crimes  alleged  to  have  been  committed  and  in 
r(,*Bpect  of  which  the  imprisonment  has  taken  place.  When  we 
look  at  the  Act  (S3  &  34  Vict.  c.  52),  and  particularly  at  the 
first  schedule  to  it,  we  find  a  number  of  crimes  specially  enu- 
merated therein;  and  they  may  be  divided  into  two  classes-* 
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first}  particular  crimes  described  and  specified  in  a  single  word    Jie  Trssai 
e?en,  and  then  another  class  of  cases^  in  which  it  would  be  w^^J™ 
ahnoet  impossible  properly  and  legally  to  specify  the  crime  with«  Aon,l870Ain> 
oat  entering  into  a  lengthened  definition  or  description  of  it^        1878. 
which  would  be  inconvenient  and  cannot  have  been  intended  by        -Tir 

the  statute.     The  crimes  mentioned  in  this  schedule  are^  firsts        ^' 

'^ murder/'  Here  is  a  single  word;  in  the  case  of  a  person  &!iradf<u»»« 
charged  with  murder  a  single  word  is  sufficient  to  describe  the  ^««*"?>*^« 
crime.  So  it  is  also  with  the  crime  of  **  manslaughter,''  which 
comes  next.  Then  comes  "counterfeiting  and  altering  money 
and  uttering  counterfeit  or  altered  money.''  That  is  a  rather  more 
expanded  description,  but  still  it  is  short,  clear,  and  specific. 
TiuBU  "  forgery,  counterfeiting,  and  altering,  and  uttering  what 
is  forged,  or  counterfeited,  or  altered."  Then  again,  "  embezzle- 
ment and  larceny,  obtaining  money  or  goods  by  false  pretences." 
And  then  follow  two  descriptions  of  crime,  as  to  either  of  which 
it  would  be  exceedingly  difficult  and  uncertain,  and  would  lead 
p^haps  to  very  perplexing  questions  as  to  the  legality  of  the 
warrant,  to  attempt  to  express  in  legal  language  the  entire 
description  and  definition  of  them.  The  first  is  ^'crimes  by 
bankrupts  against  bankruptcy  law,"  and  next  ''fraud  by  a 
baOee,  banker,  agent,  factor,  trustee,  or  director,  or  member,  or 
pnbhc  officer  of  any  company  made  criminal  by  any  Act  for  the 
time  being  in  force."  Now,  to  define  in  legal  language  and  in 
terms  which  would  amount  to  a  complete  description  of  any 
offence,  or  one  of  many  ofiences,  which  might  have  been  com- 
mitted, and  which  would  be  within  the  Extradition  Acts  and 
come  within  either  of  these  two  classes,  would  be  exceedingly 
difficult;  and  therefore  the  Legislature  seems  to  have  authorised 
the  description  of  this  particular  class  by  the  general  words, 
'' crimes  by  bankrupts  against  bankruptcy  law."  I  confine 
myself  to  iliis,  as  it  is  this  and  this  alone  that  is  now  in  question. 
Nowa  subsequent  or,as  Iwill  call  it,a  secondwarrant  of  the29th  day 
of  November  has  been  brought  before  us,  which,  upon  a  ground 
which  I  shall  presently  mention,  I  do  not  conceive  we  could  in 
tiie  present  state  of  the  case  legitimately  or  lawfully  refer  to, 
take  into  consideration,  or  act  upon,  and  to  which  therefore  I 
only  now  refer  by  way  of  illustration,  because  it  informs  us  of 
what  probably  is  really  the  crime  for  which  the  Government  of 
Switzerland  seek  or  demand  the  extradition  of  this  alleged 
criminal.  By  that  warrant  we  learn  that  it  is  in  efiect  the 
disobedience  to  an  order  of  one,  whom  in  England  we  should 
cbD  the  trustee  of  the  bankrupt's  estate,  to  pay  or  deliver  over 
any  money  or  funds  or  property  in  the  possession  of  the  bank- 
rvpt  to  the  court,  in  order  that  it  might  be  distributed  among 
his  creditors.  Now  it  is  manifest  tnat  to  put  that  charge 
into  legal  language,  whether  in  England  or  Switzerland^ 
would  be  very  difficult  indeed  for  those  who  had  occasion 
^  very  short  notice  to  obtain  a  warrant  for  the  apprehen- 
sion of  an  alleged    criminal,    and  who  would  necessarily  be 

H  2 
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R«  Tkrrae    required  to  act  with  great  promptitade  and  celerity  in  such  a 
jS^^^j^^Qjf  matter,  and  therefore  the  Legislature  intended,  by  the  compre- 
AorB,i870AMDhen8iTe  mode  in  which  these  crimes  are  expressed  or  described 
1878.        in  the  schedule  to  the  Act  of  1870,  to  enable  a  party  or  foreign 
187a        government,  as  it  may  be,  at  once  to  act  upon  it  generally,  leaving 
-—        it  to  the  magistrate  or  other  authorities  who  have  to  deal  with 
•^j^»^»—  the  case,  upon  evidence  to  be  afterwards  adduced  before  them, 
imkrupiqf^    ^  determine  whether  it  really  be  an  offence  against  the  bank- 
ruptcy law  of  Switzerland  so  far  as  such  law  is  analogous,  or,  if  it 
be  so,  identical  with  English  law,  with  regard  to  me  particular 
offence  or  crime  charged  against  the  criminal  in  question,  so  as 
to  justify  his  extradition.     The  Legislature  having  described  it 
in  this  general  form,  '^  Crimes  by  bankrupts  against  bankruptcy 
law,''  it  appears  to  me  that  the  description  in  the  warrant  is  suffi- 
cient.   Any  doubt  about  it  would,  I  think,  be  obviated,  and  the 
objection  to  the  extradition  imder  this  proceeding  be  answered, 
by  the  case  of  Ex  parte  Krans  and  others  {ubi  sup.)  cited  by  Mr. 
Ghreene.     It  is  the  only  one  of  the  numerous  authorities  that 
were  cited  to  which  I  shall  refer,  but  it  is  decisive  upon  the 
question  of  the  description  of  the  crime  in  the  warrant,  where  the 
warrant  is  not  uponconvictionor  judgment, in  which  cases  the  crime 
cannot  perhaps  be  too  specifically  and  fully  stated ;  but  in  the 
case  of  a  warrant  that  merely  justifies,  or  claims  to  justify,  the 
imprisonment  of  a  party  charged  with  an  offence  until  further 
inquiry  shall  decide  whether  or  not  he  is  to  be  committed  for 
trial  or,  it  may  be,  summarily  convicted,  or  otherwise  dealt  with 
according  to  law,  such  a  general  statement  is  sufficient.     The 
marginal  note  of  that  case  is  to  this  effect :  '^  Where  persons 
detained,  without  any  warrant,  on  board  one  of  His  Majesty's 
ships  of  war,  on  a  charge  of  smuggling,    and  on  suspicion   of 
murder,  were  brought  up   by  writs    of    habeas  corpus,  and  it 
appeared  by  the  return  to  those  writs  and  to  a  certiorari  which 
issued  at  the  same  time,  that  the  prisoners  might  be  guilty  of 
the  offences  imputed  to  them,  the  Court  refused  to  discharge 
them  out   of  custody,  and  committed  them  to  the  custody  of 
the  marshal  in  order  that  they  might  be  taken  before  some  com- 
petent authority  to  be  examined  touching  the  matters  contained 
in  the  returns,  and  to  be  further  dealt  with  according  to  law." 
The  language  of  Lord  Tenterden  is  conclusive  upon  the  point, 
that    where    it    is    a    case     in    such     a    condition    as    that 
there  must,  be  further  inquiry,  and  which  further   inquiry  re- 
quires the  continued  imprisonment  of  the  party  charged,  then  he 
must  be  remanded,  and  if  a  habeas  corpus  be  obtained  he  is  not 
to  be  discharged,  but  be  remanded  back  to  the  same  custody  for 
the  purpose  of  the  further  necessary  inquiry,  in  order  that  he  may 
either  be  put  upon  his  trial  or  discharged,  according  to  the  result 
of   the   inquiry,  which    should  take    place  before  a  competent 
authority.     This  case,  therefore,  clearly  shows  that  the  general 
charge,  that  this  prisoner  has  "  committed  crimes  against  bank- 
ruptcy law,"  is  one  that  requires  further  inquiry.     The  next  step 
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to  be  taken  is  the  examination  into  the  oharge  npon  evidence    Be  Tebrae 
before  the  magistrate.     Were  we  to  deal  with  this  case,  as  we  pj^™" 
mighty  I  think,  under  existing  circnmstances  do,  exactly  as  if  the  Aon,  1870  amd 
prisoner  were  now  before  us  on  habeas  corpus,  and  this  warrant  and        1878. 
the  same  matter  as  now  appears  before  us  (in  relation  I  mean  to        TZIZ 
the  first  warrant)  were  brought  before  us,  the  result  would  neces-  ' 

sarily  be — ^the  warrant  not  being  upon  a  conviction  or  judgment,  Extradiiion^ 
bat  one  merely  authorising  apprehension  and  detention  in  prison  -fi«n*'^'<3^« 
until  the  prisoner's  conduct  in  respect  of  the  alleged  crime  could 
be  further  inquired  into,  and  it  could  be  determined  upon  the 
evidence  whether  he  should  be  delivered  over  to  the  Swiss 
Government  or  be  discharged  out  of  custody — the  result,  I  think, 
woold  necessarily  be,  that  he  would  be  remanded  in  custody  for 
the  purpose  of  such  further  inquiry.  Under  these  circumstances, 
althongh  I  do  not  say  that  the  case  is  by  any  means  free  from 
difficalty,  because  there  is  no  specific  offence  and  no  specification 
of  any  particular  offence,  which  enables  us  at  once,  upon  looking 
at  the  warrant  itself,  to  determine  whether  it  is  an  offence  so 
analogous  to  one  of  the  several  offences  against  our  own  bank- 
niptcy  law  as  to  justify  or  call  for  the  extradition  of  the  accused, 
yet,  as  I  find  that  the  language  of  the  statute,  upon  which  I  have 
already  observed,  shows  it  to  have  been  intended  that  a  descrip- 
tion of  the  offence  in  the  warrant  taken  from  the  very  words 
of  the  Act  should  be  sufficient  to  justify  and  call,  not  for  the 
extradition,  but  certainly  the  apprehension  of  the  accused,  and 
his  detention  for  further  inquiry,  I  think  that  under  this  warrant 
the  prisoner  must  be  remanded  into  the  custody  of  the  law  until 
it  be  determined  upon  further  inquiry  whether  his  extradition  is 
to  take  place,  or  whether  he  is  to  De  set  at  liberty  and  discharged. 
I  confine  my  judgment  entirely  to  that  point,  but  I  cannot  con- 
clude it  without  saying  most  emphaticeJly  that,  if  the  case  had 
tamed  upon  or  it  had  been  necessary  to  refer  to  or  to  rely  at  all 
apon  the  second  warrant,  I  should  have  thought  it  a  direct  viola- 
tion of  the  first  principles  of  the  law  and  constitution  of  this 
coantry  to  deal  with  that  warrrant  in  any  way,  or  to  take  into 
consideration  the  question  of  its  validity,  unless  the  counsel  for 
the  accused  had  had  an  opportunity  previously  of  seeing  it,  and 
preparing  himself  to  argue  upon  it  before  us.  Cases  have  been 
cited  and  practice  has  been  alladed  to,  but  I  care  not  what  the 
practice  may  have  been,  or  what  may  have  been  determined  in 
any  case.  I  am  certain  there  is  no  case  reported  as  having  been 
decided  in  Westminster  Hall,  which  would  authorise  the  imprison^ 
ment  of  one  of  the  subjects  of  the  realm,  or  any  other  person, 
onder  a  warrant  the  contents  and  nature  of  which  had  never  pre- 
^onsly  been  seen  by  or  made  known  to  the  accused  or  his  counsel, 
and  the  validity  of  which  warrant,  upon  which  depended  the 
question  whether  the  accused  was  to  be  imprisoned  or  set  at 
liberty  was  then  before  the  Court  for  its  consideration  and 
decision.  That  would  be  contrary  to  first  principles.  No  doubt, 
iDy  brother  Huddleston  has  correctly  stated,  in  general  terms, 
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Be  Tkriui  the  practice — ^namely^  that  in  many  oases  it  is  expedient^  and 
ATO  THB     indeed  lawful,  to  determine  a  case  of  this  kind,  thongh  not  upon 

Acts,  1870  AMD  ^  Q^otion  for  a  habeas  corpus,  without  waiting  for  the  bringing  np 
1873.  of  the  party  charged  upon  habeas  corpus  into  court ;  but  wose 
Tir  are  cases  in  which  something  has  previously  taken  place  which 
^'       puts    the    counsel    for  both  'parties    upon    equal    terms,  and 

Exiraditum'^  m  which  it  certainly  does  not  appear,  in  any  of  tkose 
Bankntptof.  which  were  cited  before  us,  that  snch  a  thing  has  ever  hap- 
pened, and  I  do  not  believe  it  has  ever  happened  in  any 
court  of  law  in  England,  that  counsel  has  been  called  apon 
to  argue  upon  the  validity  or  invalidity  of  a  warrant  or  any 
other  instrument  upon  which  the  liberty  of  the  subject  depended, 
without  having  hc^  the  opportunity  of  previously  seeing  and 
considering  the  instrument  and  preparing  himself  to  argue  upon 
it.  In  the  present  case  I  do  not  say  that  anyone  is  to  blame, 
but  no  court  in  England  would  call  upon  counsel  to  argue  a  case 
under  such  circumstances.  What  would  be  done,  and  what 
would  have  been  done  in  the  present  case  had  it  become  neces- 
sary, would  be  that  the  case  would  be  allowed  to  stand  over 
until  a  copy  of  the  warrant  had  been  delivered  to  the  prisoner's 
counsel,  and  he  had  time  to  prepare  himself  to  argue  upon  it. 
The  question  to  which  Mr.  Bowen  alluded,  and  on  which  he 
addressed  us,  might  no  doubt  have  arisen,  whether  that  was  to 
be  at  the  instance  of  the  prisoner.  It  is,  however,  of  no  conse- 
quence now,  because  I  am  quite  certain  that  the  Court  would 
never  have  decided  this  case  upon  the  validity  of  this  second 
warrant,  until  the  counsel  who  alleged  that  it  was  informal  and 
insufficient  to  justify  the  imprisonment  of  the  accused,  had  had 
an  opportunity  of  considering  his  case  fully.  My  opinion  how- 
ever, is,  that  the  Court  would  have  made  no  question  as  to  who 
should  make  the  application,  whether  it  were  the  one  side  or  the 
other,  but  would  at  once  have  granted  the  necessary  time. 
Until  a  different  practice  was  pointed  out  and  required  by  the 
Judicature  Act,  the  old  practice  that  had  prevailed  from  time 
immemorial  in  all  courts  of  common  law  would  have  obviated 
any  difficulty  of  this  kind.  Under  that,  as  a  general  course,  the 
party  opposing  the  rule  would  obtain  office  copies  of  the  affidavits 
on  which  it  had  been  granted,  so  that  the  counsel  who  showed 
cause  would  know  the  case  he  had  to  meet,  and,  in  order  that  his 
opponent  might  be  in  an  equally  advantageous  position,  he 
generally  handed  the  affidavits  which  were  to  be  used  in  showing 
cause  to  the  counsel  who  supported  the  rule,  and  then,  if  the 
latter  required  time  to  meet  them,  the  Court  would  on  applica- 
tion extend  the  time  for  that  purpose.  Such,  no  doubt,  would 
have  been  the  case  here  if  the  Judicature  Act  had  not  intro- 
duced a  different  practice.  Though  that  practice  does  not  apply 
precisely  to  a  case  like  the  present,  still  it  has  led  to  a  different 
mode  of  proceeding.  The  counsel  who  show  cause  against  a 
rule  do  not  now  hand  over  their  affidavits  to  the  counsel  who 
snpport  it,  because  both  sides  come  equally  prepared  with  affi- 
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davits  wbioh  have  been  filed  before  ihe  motion  comes  on.     But    Mb  Tnouz 
in  the  present  case,  unfortunately^  the  warrant,  the  validity  of  m^^*"" 
which  might  have  been  in  question,  and  upon  which  the  case  ^^^rg^  1370  ^kd 
might  have  depended,  had  not  been  previously  shown  to   the        1S78. 
ooansel  on  the  other  side,  and    it   is  unquestionable  that  the        77IZ 

Court  never  would  have  decided  to  imprison  a  person  by  virtue * 

of  a  warrant,  the  validity  of  which  his  counsel  had  had  no  proper  ExtiradUion^ 

opportunity  of  impeaching  before   the  Court.     As    there   was   -BtoiArHp^qr. 

considerable  discussion  during  the  argument  upon  points  which 

aeemed  to  involve  a  question  as  to  whether  we  could  properly 

look  at  and  decide  upon  the  validity  of  the  second  warrant,  I 

think  it  right  to  say  at  once  that  I  do  not  believe  that  a  case 

involving  the  liberty  of  the  subject  would,  or  could  ever  be, 

determined  in  this  or  any  other  Court  in  England,  unless  both 

parties — ^the  party  claiming  the  discharge  of  the  prisoner  and 

the  party  opposing  it — ^had  both  of  them  the  same  materials  to 

argue  upon,  and  were  upon  an  equal  footing  in  all  that  related 

to  the  argument  and  the  ultimate  decision  of  the  case.     Having 

made  these  observations,  I  will  merely  add  that  it  is  quite  clear 

that  this  rule  must  be  discharged,  and  the  further  proceedings 

before  the  magistrates  will  determine  whether,  when  the  evidence 

is  completed  before  him,  the  extradition  of  the  prisoner  shall  be 

ordered,  or  whether  he  shall  be  discharged  and  set  at  liberty. 

HunniiESTON,  B.  —  With  regard  to  the  first  point  1  am 
entirely  of  the  same  opinion  as  my  Lord.  The  question  is 
whether  the  warrant  discloses  a  good  ground  for  detaining 
the  prisoner.  Now  it  is  clear  that  it  is  a  warrant  for  the 
safe  custody  of  the  party  until  the  case  can  be  properly 
inquired  into.  I  make  that  observation  because,  thix)ughout 
the  current  of  authorities  there  is  a  distinction  made  between 
wainmtB  for  apprehension,  warrants  for  safe  custody  pending 
the  investigation  before  the  proper  tribunal,  warrants  for 
Bafe  custody  where  the  party  is  imprisoned  for  the  purposes 
of  state,  or  for  the  protection  of  individuals,  and  war- 
rants in  execution.  Warrants  in  execution  are  in  the  nature 
of  convictions,  and  it  has  always  been  held  that  warrants 
of  that  class  require  considerable  strictness,  for  the  reason 
that  when  the  party  is  brought  up  on  the  haheas  corpus,  and  is 
held  under  a  warrant  in  execution,  the  Court  can  only  judge  by 
what  appears  in  the  warrant  whether  a  crime  has  been  committed, 
and  whether  the  alleged  criminal  is  properly  held  in  custody. 
But  warrants  for  apprehension  are  merely  instruments  not 
directed  to  the  prisoner,  but  directed  to  the  officer  for  his  pro- 
tection, and  to  enable  him  to  take  the  person  in  custody  either 
fi>r  the  purpose  of  inquiry,  or  of  holding  him  in  custody  while 
the  inquiry  is  going  on,  or  of  keeping  him  in  safe  custody  for 
some  of  the  reasons  I  have  mentioned.  Now,  doubtless  the 
latter  class  of  warrants,  namely,  where  the  party  is  to  be  held  in 
Bafe  custody  daring  a  particular  time,  would  seem  to  require 
more  particularity  than  a  warrant  for  apprehension ;  but  there 
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Bm  Tuhab    are  clear  aathorities  to  show  that  warrants  for  safe  cnstody^  even 
Rj^LOTioN  ^^^  public  purposes,   or  for  the  protection  of  the  public  or 

Aor8,iH70  AMD  individuals,  may  be  in  general  terms.  There  is  a  case  which 
1878.  illustrates  this  probably  better  than  any  other ;  I  mean  the  case  of 
jjn^  Rex  V.  Bespard  {vhi  sup).  A  power  was  given  by  the  38  Geo.  3, 
.*       c.  36,  for  suspending  the  Habeas  Corpus  Act,  and  it  was  by 

ExtradUian-^  that  statute  enacted  that  where  a  person  should  be  imprisoned 
Bo'*^^*    for  high  treason,  suspicion  of  treason  or  treasonable  practices,  or 
by  warrant  of  any  of  Her  Majesty^s  principal  Secretaries  of 
State,  for    such    causes    as    aforesaid   (that  is,   high  treason, 
suspicion  of  treason,  or  treasonable  practices),  he  might  be 
detained  in  custody  until  the  12  th  day  of  February,  1799,  that  is 
to  say,  his  right  to  be  tried  was  to  be  suspended,  and  might  be 
suspended,  by  a  warrant  where  he  was  imprisoned  for  any  of  the 
aforesaid  causes.     In  Despard's  case  the  Secretary  of  State's 
warrant  committed    Colonel  Despard  to    custody  under    that 
statute,  alleging  generally  *^  treasonable  practices,''  and  he  was 
brought  up  on  a  habecLs  corpus.     Mr.  Fergusson,  who  argraed 
for  the  writ,  pointed  out  that  the  court  could  not  act  upon 
such  an  indefinite  warrant,  A*om  which  it  could  not  be   said 
whether  it  was  for  high  treason,  or  petty  treason,  or  suspicion 
of   either,  or  whether  it  was  for  being  accessory  after    the 
fact,  or  it  might  be  for  publishing  a  seditious  libel,  or  drink- 
ing to  the  health  of  a  traitor,  or  asserting  the  Pope's  supremacy, 
or  a  variety  of  other  acts.     The  Attorney-General  (Sir   John 
Scott),  in  showing  cause,  did  not  rely  upon  the  Act  of  G-eo.  3,  as 
legalising  warrants  in  any  other  form  than  was  warranted  by 
the  common  law,  but  he  relied  upon  the  fact  that  the  warrant 
was  perfectly  good  at  common  law,  and  he  cited  and  referred  to 
upwards  of  fifty  precedents  for  warrants  of  this  kind,  and  pointed 
out  those  in  particular  that  were  under  the  reigns  of  Williun  HI., 
Queen  Anne,  George  I.,  George  11.,  and  George  III.,  and  we 
shall  see  the  importance  of  that  presently  when  we  come  to  the 
judgment  of  the  Court,  in  which  they  admitted  that  those  were 
authorities,  and  pointed  out  that,  if  any  had  been  quoted  under 
the  reigns  of  Charles  II.  or  James  II.,  they  would  not  have 
attached  much  importance  to  them ;  but,  as  these  warrants  were 
issued  at  the  time  when,  as  Lord  Kenyon  observed,  '^  the  liberties 
of  the  subject  were  well  understood  and  nobly  asserted,"  and 
many  of  them  too,  as  he  further  said, ''  in  the  time  of  Lord  Holt, 
a  man  above  all  praise,  and  who  was  assisted  by  other  judges, 
f  one  of  whom  was  Mr.  Justice  Powell,  who  fell  little  short  of  Lord 

Holt  himself,"  the  Court  held  them  to  be  authorities  showing 
that  at  common  law  a  commitment  even  for  safe  custody  for 
political  purposes,  in  contravention  of  the  liberty  of  the  subject, 
was  perfectly  good  in  describing  the  ofience  charged  generally 
as  '^  treasonable  practices,"  which  were  the  words  used  in  the 
statute  of  Geo.  3.  In  the  case  of  Bex  v.  Qov/rlay  {ubi  sup.),  where 
a  person  was  held  under  a  commitment  for  safe  custody  under 
the  Lunacy  Act  for  the  protection  of  the  public,  and  which  was 
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again  a  oommitment  very  different  from^  and  requiring  greater    Be  Tbbbas 
Btrictnees  than  a  commitment  for  inyestigation  merely^  a  general  ^^^^^^^ 
form  was  again  admitted^   and  Lord  Tenterden^  in  delivering  AoT8,il870  ahd 
judgment^  said :  ''  It  is  not  a  commitment  for  safe  custody^  in        1878. 
order  that  the  party  may  afterwards  be  brought  to  trials  nor  is        ^^ 
it  a  commitment  in  execution ;  but  it  is  a  commitment  for  safe        — ! 
custody  in  order  to  secure  the  party  and  prevent  mischief  to  His  Ex^^tUm^ 
Majes^s  subjects.    That  being  the  object,  I  think  the  warrant  -"""^^P'O^- 
OQght  not  to  receive  the  same  strict  construction  as  a  warrant 
in  execution ;  '^  and  he  concludes  his  judgment  by  saying, ''  Upon 
the  whole,  I  think  that   the  warranty  not  being  a  warrant  of 
commitment  in  execution,  is  sufficiently  certain,  and  that  the 
prisoner  must  be  remanded.''     Both  these  cases  are  authorities 
to  show  that,  even  in  warrants  for  safe  custody,  a  general  asser- 
tion or  a  general  charge  is  sufficient.     Now  the  present  is  a 
warrant  for  the  apprehension  of  the  party,  and  issued  under  the 

Sx>viBions  of  the  Extradition  Act,  1 870,  which  mentions  "  extra- 
tion  crimes,''  a  well-known  term  in  the  Act  of  Parliament.  By 
the  interpretation  clause  (sect.  26)  an  ''extradition  crime"  is  de- 
fined to  mean  ''a  crime  which,  if  committed  in  England,  or 
within  English  jurisdiction,  would  be  one  of  the  crimes  described 
in  the  first  schedule  to  this  Act."  Amongst  those  crimes  is 
mentioned  this,  "  crimes  by  bankrupts  against  bankruptcy  law." 
I  concede  that,  if  the  description  in  the  first  warrant  had  been 
''crimes  against  bankruptcy  law,"  and  the  first  warrant 
was  framed  under  the  Act  of  1870,  it  would  be  insufficient, 
because  that  Act  only  applies  to  crimes  committed  by  banhrwpts 
against  bankruptcy  law;  but  the  Extradition  Act,  1873,  enlarges 
thftt  extradition  crime  to  all  crimes,  i.e.,  to  "any  indictable 
offence  under  the  laws  for  the  time  being  in  force  in  re- 
lation to  bankruptcy  which  is  not  included  in  the  first- schedule  to 
the  Act  of  1870."  Therefore  "crimes  by  bankrupts  against 
bankruptcy  law "  must  now  be  read  as  "  crimes  against  bank- 
raptcy  law ;"  that  is  the  general  term.  What  then  appears  in 
the  first  warrant  ?  That  this  man  is  charged  with  "  crimes 
against  bankruptcy  law ;"  and  therefore  in  following  the  exact 
words  of  what  must  now  be  considered  the  amended  schedule  of 
the  Act  of  1870,  it  is  obvious  that  all  that  is  necessary  has  been 
done;  and  it  is  convenient  when  we  come  to  consider  the  reason 
why.  The  treaty  itself  between  this  country  and  Switzerland,  in 
1874,  in  the  lOtn  article  provides  that  the  requisition  for  extra- 
dition may  be  made  by  means  of  the  post  or  by  telegraph.  The 
ma^strate  receives  information  that  something  has  been  done 
which  is  an  extradition  crime,  and  he  states  that  in  his  warrant  in 
the  very  terms  of  the  information  which  he  has  received,  and 
when  the  matter  is  brought  before  him,  and  he  proceeds  to  an 
investigation  of  the  whole  case,  no  doubt  it  must  be  shown  that 
the  mag^trate  has  jurisdiction  to  deal  with  the  accused  because 
he  has  committed  an  extradition  crime,  but  no  habeas  carpus 
would  be  gpranted  to  discharge  the   prisoner  out  of  custody 
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Re  TiRBAs    while  tliat  myeBtigation  is  pending ;  and  the  oases  referred  to  by 

^^j^  ^  Mr.  Greene^  of  Rex  v.  Maries  and  others  and  Rex  v.  Krans  and 

Acre,  istoakd  others,  are  authorities  confirming  that  view.     Every  protection  is 

1873.        obvionsly  given  by  the   Extradition  Act  to  persons  taken   ap 

jTir        under  its  provisions.     Everything  in  the  nature  of  a  political 

.'        crime  is  expressly  excluded^  and  no  man  can  be  apprehended 

Extraditum—  for  an  extradition  crime  as  a  cloak  under  which  he  may  be 
Btmhrvptcy,  convicted  of  apolitical  one  (sect.  3,  sub-sect.  1).  The  case  of^ 
I  think  his  name  was^  Dr.  Bernard^  a  few  years  ago^  is  a  good 
illustration  of  this.  The  Act  also  provides  (sect.  11)  that^  upon 
the  magistrate's  committing  the  allegation  criminal  to  prison^  he 
shall  inform  hitn  that  he  has  a  right  to  a  habeas  corpus,  and 
that  the  extradition  warrant  for  sending  him  out  of  this  country 
to  the  foreign  state  will  be  suspended  for  fifteen  days  in  order  to 
enable  him^  if  he  chooses  to  do  so^  to  apply  for  a  writ  of  hahects 
and  have  the  quesDion  decided^  when,  if  it  turns  ont  that  the 
crime  charged  is  not  within  the  Treaty  or  the  Act^  he  will  be 
discharged.  It  is  moreover  provided  by  the  3rd  section  (sab- 
sect.  2),  that  a  fugitive  criminal  shall  not  be  detained  or  tried  in 
the  foreign  state  to  which  he  may  have  been  surrendered,  for 
any  offence  committed  prior  to  his  surrender  other  than  the 
extradition  crime  upon  which  the  surrender  is  grounded  until  he 
has  been  restored  or  had  an  opportunity  of  returning  to  Her 
Majesty's  dominions.  Every  possible  protection,  therefore,  is 
given  to  a  prisoner  under  this  statute,  and  when  I  consider  tibiat^ 
when  I  look  to  authority,  and  when  I  see  what  the  nature  of  this 
warrant  is,  I  feel  perfectly  satisfied  that  a  warrant  for  apprehen- 
sion in  the  general  terms  of  the  present  one  is  a  perfectly  good 
and  valid  warrant,  and  that  the  prisoner  under  it  cannot  be 
discharged.  But  the  matter  has  not  rested  there  in  argument^  nor, 
indeed,  has  it  in  consequence  of  what  has  fallen  from  my  Lord 
Chief  Baron.  I  would,  of  course,  speak  with  the  very  greatest 
respect  of  any  opinion  that  may  fall  from  my  Lord^  whose 
position  in  this  court,  whose  great  experience  and  great  legal 
knowledge  we  all  bear  most  willing  testimony  to ;  but  a  judge 
sitting  with  other  judges  must  have  the  courage  to  express  his 
own  opinions,  and  if  he  hears  it  said  that  a  certain  course  is  a 
direct  violation  of  the  law  and  constitution  of  the  country^  and 
he  differs  in  opinion  from  that  view,  I  think  he  is  bound  to 
express  his  own  opinion  upon  the  matter,  and  in  so  doing  to  give 
his  reasons  for  expressing  it.  Now  I  say^  and  I  say  it  with  very 
great  respect,  that,  as  far  as  I  know  in  practice  and  on  authority, 
there  can  be  no  doubt  whatever  that  a  fresh  warrant  may  be 
lodged,  as  has  been  done  in  the  present  case.  A  man  is  in 
custody,  a  writ  of  habeas  corpus  is  obtained,  not  directed  to  the 
prisoner,  though  sued  out  very  often  by  the  prisoner  or  his 
friends,  but  to  the  gaoler,  who  has  to  show  the  causes  nnder 
which  he  received  and  detains  the  prisoner  in  custody,  and  when 
he  comes  up  before  a  judge  on  a  habeas  corpus  he  may  show  the 
warrant  nnder  which   he  received   the   man,  and  he   may  put 
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forward  also  ihe  warrant  under  which  he  detains  him.    There    ^  Tsrraje 
may  be  one,  two,  three,  or  other  warrants  substituted  for  the  urauDmoM 
original  one ;  but  if,  when  the  matter  is  before  the  judge,  there  aotb.  1870jlmd 
is  a  good  warrant,  that  is  sufficient  to  detain  him.     Now  that        1873. 
raises  the  qaestion,  first,  whether  a  second  warrant  can  be  lodged,        {^ 

upon  which  in  principle  I  entertain  no  doubt,  and  in  practice  I        

may  mention  my  own  experience  in  a  numerous  class  of  cases  Extraditum^ 
which  were  considered  m  the  Court  of  Queen's  Bench  in  which  ^''''^<^^' 
that  was  invariably  done.  For  authority  there  are  numerous 
cases,  beginning  with  that  of  Reg.  v.  Bichard  and  others  (vbi 
«fp.)  in  the  Queen^s  Bench,  which  was  followed  by  many 
subsequent  cases.  In  that  case  a  habeas  corptis  had  issued  to 
bring  up  the  bodies  of  certain  pitmen  who  had  been  committed 
in  execution  by  justices  under  the  Master  and  Servant  Act 
(4  Geo.  4,  c.  34),  sect.  3,  and  Mr.  Whitehurst,  then  on  the 
Midland  Circuit,  showed  cause,  with  a  warrant  which  was  in  all 
respects  perfectly  good,  and  which  had  been  delivered  to  the 
gaoler  a  week  after  the  commitment  on  the  first  warrant,  which 
was  bad  on  the  face  of  it.  I  will  not  pledge  my  memory  at  this 
moment  to  say  positively  whether  my  learned  leaders  (Mr.  Bodkin 
sod  Mr.  Fry)  and  myself  saw  that  second  warrant  before  the 
case  came  on ;  but  my  strong  impression  is,  that  until  it  was 

Iroduced  in  the  Court  of  Queen's  Bench  we  had  never  seen  it. 
am  only  now  dealing  with  the  question  that  a  fresh  warrant 
mav  be  lodged,  and  I  say  that  in  principle  and  practice,  and  on 
aotliority,  such  a  course  has  been  adopted.  Then  can  such 
second  warrant  be  considered  upon  a  rule  like  the  present? 
That  is  the  next  question  to  be  considered,  and  to  answer  it  we 
must  see  how  the  practice  has  been  arrived  at  in  cases  of  this 
description.  Formerly,  on  a  motion  for  a  haheas  corpus  the 
prisoner  was  brought  up  into  the  body  of  the  court,  or  he  was 
brought  before  a  judge  either  on  circuit  or  elsewhere;  and  it 
was  held  that  he  might  be  brought  before  every  one  of  the 
judges  in  the  land  in  favour  of  his  Uberty;  but  he  was 
brought  up  under   the   haheds  corptis,  and    he   was   bound  to 

Ky  a  sum  not  less  than  twelve  pence  per  mile  for  travel- 
ig,  and  to  enter  into  a  certain  bond  for  payment  of 
money  to  take  him  back,  and  the  expenses  of  the  gaoler. 
This  was  an  excessively  expensive  afiair,  and  consequently  it  was 
thought  desirable  to  provide  some  means  by  which  that  expense 
might  be  done  away  with  and  avoided.  Accordingly,  it  was  sug- 
gested and  adopted,  that  a  rule  calling  upon  the  gaoler  to  show 
cause  why  a  habeas  corpus  should  not  be  granted  was  substituted, 
upon  which  rule  everything  should  be  argued  that  could  be 
argued  upon  the  return  of  the  prisoner,  and  judgment  be  taken 
upon  it,  just  as  occurs  every  day  at  chambers,  when  application  is 
inade  to  bail  a  prisoner  in  the  country.  The  prisoner  is  not 
brought  up,  bnt  an  order  is  obtained  in  the  nature  of  a  habeas 
corpus^  and  a  certiorari  to  bring  up  the  depositions,  and  upon 
that  order  the   counsel  argue,  and  the  judge  directs  that  the 
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Re  TsRRAz    prisoner  shall  be  admitted  to  bail^  or  that  the  order  shall  be  dis- 

ExTRAMHON  ^^^^S^^'     I*  ^^  a  vory  convenient  practice.      Now  comes  the 

Aora,  1 870 AWD  qiiestion  whether  upon  a  rale  such  as  this  we  may  go  into  the 

1873.        question  of  the  second  warrant;  and  upon  that  I  say  again^  in 

J^         principle  I  do  not  see  why  it  should  not  be  so ;  in  practice  it  cer- 

*        tainly  is  done,  and  the  authorities  are  conclusive  on  the  point. 

Extradition—  There  are  the  following  cases :  Ex  parte  Gross  {vbi  sup) ;  Ex  parte 
Bankruptcy.  Bauncey  (ubi  sup.) ;  Ex  parte  William  Bull  {iibi  sup.) ;  Ex  parte 
Phipps  {ubi  sup.),  and  many  other  authorities  down  to  the  present 
time,  in  which  it  has  been  held,  upon  a  rule  of  this  nature,  that 
the  whole  question  may  be  gone  into,  and  that,  whether  the 
second  warrant  was  lodged  before  or  after  the  rule  was  obtained, 
or  even  at  the  very  moment  only  when  the  prisoner  was  broaght 
up.  I  agree  with  Mr.  Bowen  that  the  real  question  for  decision 
on  a  rule  of  this  kind  is,  whether  the  prisoner  at  the  moment  it  is 
being  argued  is  entitled  to  be  discharged.  That  has  been  the 
practice ;  but  it  has  been  suggested  that  it  is  an  auomaly  that 
the  prisoner's  counsel  should  not  have  had  an  opportunity  of 
seeing  the  warrant.  I  do  not  know  that  he  has  any  right  to  see 
the  warrant.  It  may  be  that  it  is  convenient  that  he  should 
have  an  opportunity  of  seeing  it,  and  it  may  be,  in  the  present 
liberal  mode  in  which  justice  is  administered  and  every  facility  is 
given  to  the  accused,  that  it  would  be  well  that  he  or  his  counsel 
should  have  the  benefit  of  seeing  it ;  but  the  warrant  is  for  the 
protection  of  the  officer  who  apprehends,  and  the  gaoler  who 
holds  the  prisoner.  No  doubt  it  may  be  that  a  prisoner  might 
reasonably  say,  ''  If  you  are  going  to  apprehend  me  on  a  war- 
rant, let  me  see  it ;  ^'  and  it  would,  I  daresay,  be  a  convenient 
practice  that  he  should  see  it.  So  again,  when  a  second  warrant  is 
returned,  and  when  the  practice  is,  as  I  have  shown,  to  argue  upon 
that  return  just  as  if  a  habeas  corpus  had  been  granted,  it  may  be 
convenient  for  the  counsel  to  say,  "Do  not  put  me  in  the  in- 
vidious position  of  having  to  argue  upon  a  document  which  I  have 
never  seen  before.'^  I  agree  that,  if  an  application  of  that  sort 
had  been  made,  the  proper  course,  and  the  course  which  any 
court  would  adopt,  would  be  to  give  time  to  the  counsel  who  asked 
for  it  under  those  circumstances ;  and  that  is  what  Mr.  Bowen, 
on  the  part  of  the  Attorney-General,  offered  to  Mr.  Atherley 
Jones,  but  Mr.  Atherley  Jones  very  properly  said,  ''  I  do  not  want 
time  to  consider  it.''  The  fact  is,  he  did  not  require  any  time  to 
consider  whether  the  specific  charge  in  the  second  warrant  was 
not  most  precise,  as  indeed  it  appears  to  be.  In  conclusion,  then, 
I  apprehend  that  the  second  warrant  is  clearly  good,  and  indeed 
it  seems  to  be  admitted  that  it  is  so.  The  first  warrant  is  good, 
a  second  warrant  may  be  substituted,  and  the  second  warrant  is 
good.  Therefore,  I  am  of  opinion  that  the  prisoner  in  this  case  is 
not  entitled  to  be  discharged.  If  he  has  any  real  ground  for 
saying  that  he  is  not  within  the  treaty,  he  may,  when  the  case  is 
completed,  obtain,  at  any  time  within  fifteen  days  thereafter,  the 
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habeas  corpus  which  will  enable  the  qaestion  to  be  decided  on  its    He  Tbrraz 
merits.    This  rule  therefore  must  be  discharged.  and  the 

•D   1    J'    -L         J  Extradition 

jx/uie  aucfiargea.      aots,  1870 and 

1878 

Solicitor  for  the  prisoner,  Merrimmi,  — '. 

Solicitor  for  the  Crown,  Solicitor  to  the  Treasury,  ^878 

Solicitors  for  the  Swiss  Government,  Freshfields  and  Willimns.  j^xtracUtum-^ 

Bankruptcy, 


QUEEN'S   BENCH  DIVISION. 

Wednesday,  December  11,  1878, 

(Before  Mellob  and  Manisty,  JJ.) 

Babton  Regis  Union  v.  Bereshibe  Clebe  of  the  Peace,  (a) 

Pauper  criminal   lunatic — Order  of  maintenance — Settlemeiit  at 

time  of  maJcing  the  order. 

In  1862  a  female  criminal  lunatic,  after  living  with  her  husba/nd, 
without  pauper  relief  for  more  than  tlwee  years  in  the  appellants^ 
univn,  wa^  acquitted  on  the  ground  of  insanity  on  a  charge  of 
attempting  to  murder  her  child.  Her  husband's  last  legal 
settlement  was  then  elsewhere,  but  he  continued  to  live  in  the 
appellants s  union;  and  in  1877  an  order  for  her  maintenance, 
under  the  authority  of  Reg.  v.  Stepney  Union  {L.  Rep.  9  Q.  B. 
383),  was  made  wpon  the  appellants. 

Beld,  upon  a  case  stated,  that  the  order  was  rightly  made,  not  on 
the  husband's  last  legal  settlement  at  the  time  of  her  detention, 
hut  upon  the  appellants'  undon,  in  which  was  the  husband's  tJien 
settlement  under  39  ^  40  Vict.  c.  61,  s,  84. 

THIS  was  a  special  case,  stated  by  consent  of  the  parties,  and 
by  order  nnder  12  &  13  Vict.  c.  45,  s.  11. 
1.  On  the  9th  day  of  July,  1867,  Mary  Coleman,  being  then 
charged  with  the  offence  of  having  attempted  to  murder  her 
cliild,  was  removed  from  the  parish  of  Westbury-upon-Trym  in 
the  appellants'  union,  where  she  was  then  residing,  to  the  county 
gaol  at  Gloucester.  On  the  12th  day  of  August  following  she 
was  indicted  for  the  said  offence  at  the  Gloucester  assizes,  and 
npon  the  trial  being  acquitted  by  the  jury  on  the  ground  of  her 

(a)  Reported  by  M.  W.  MoKsllab,  £eq.,  Barrister-at-Law. 
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Babton  Rbqis  insanity^  she  was  ordered  to  be  kept  in  prison  in  the  coanty  of 

Union       Gloucester  until  Her  Majesty's  pleasure  should  be  known. 

Bbbkshiri       2.  By  a  warrant  dated  the  80th  day  of  September,  1867,  nnder 

Clebk  of  the  the  hand  of  one  of  Her  Majesty's  principal  Secretaries  of  State, 

^^^'      the  said  Mary  Coleman  was  ordered  to  be  removed  to  the  Broad- 

igjg.       moor  Criminal  Lunatic   Asylum,  and  she  was  thereupon  duly 

removed  upon  such  warrant. 

^m^  3.  By  an  order  dated  the  21st  day  of  September,  1867,  two 
justices  of  the  peace  for  the  county  of  Gloucester  ordered  the 
guardians  of  the  poor  of  the  appellante'  union  to  pay  out  of  the 
common  fund  of  their  union  weekly,  from  the  time  the  said 
Mary  Coleman  should  be  received,  and  during  such  time  as  she 
should  be  detained  in  the  Asylum  for  Criminal  Lunatics  at 
Broadmoor,  the  sum  of  14«.  to  the  superintendent  of  the  said 
asylum,  for  the  maintenance  ot  the  said  Mary  Colman.  The 
above  order  of  the  21st  day  of  September  recited,  as  the  ground 
upon  which  it  was  made,  the  fact  that  Samuel  Coleman,  the 
husband  of  the  said  Mary  Coleman,  was  at  the  date  of  her  im- 
prisonment as  aforesaid  residing,  and  had  resided  for  one  year  and 
upwards  thence  immediately  preceding,  within  the  appellante' 
union,  and  had  continually  resided  therein  from  the  date  of  such 
imprisonment  down  to  the  date  of  the  said  order,  and  was  irre* 
movable  therefrom,  and  that  upon  due  inquiry  he  was  found  to  be 
unable  to  pay  the  expense  of  the  maintenance  of  his  said  wife  in 
a  lunatic  asylum.  The  above  order  did  not  recite  or  in  any  wise 
purport  to  be  made  on  the  ground  that  the  said  Samuel  Coleman 
was  at  the  date  of  such  order  legally  settled  in  the  appellante' 
union. 

4.  Against  this  order  there  was  no  appeal,  and  the  appellants 
regularly  paid  the  sum  of  14«.  per  week  to  the  superintendent  of 
the  Broadmoor  Asylum  as  ordered  down  to  the  month  of  May, 
1874,  when  they  discovered  that  the  order  was  void,  there  being 
DO  provisions  in  the  Acts  of  Parliament  relating  to  criminal 
lunatics,  empowering  justices  of  the  peace  to  charge  the  main- 
tenance of  a  crimiual  lunatic  upon  the  guardians  of  the  union 
wherein  such  lunatic  shall  have  acquired  an  exemption  from 
removal,  but  only  the  guardians  of  the  union  wherein  such  lunatic 
shall  be  adjudged  to  be  legally  settled.  From  the  date  of  sach 
discovery  the  appellants  have  refused  to  make  any  further  pay- 
ments for  the  maintenance  of  the  said  Mary  Coleman  at  the 
Broadmoor  Asylum.  The  superintendent  of  the  said  asylum, 
however,  acting  on  behalf  of  Her  Majesty's  Government,  has 
continued  to  maintain  her  in  the  asylum,  and  has  sent  to  the 
appellants  quarterly,  up  to  the  29th  day  of  September,  1877,  an 
account,  debiting  them  with  the  expense  of  such  maintenance. 

5.  By  an  order  dated  the  4th  day  of  December,  1877,  two 
justices  of  the  jreace  for  the  county  of  Berks  adjudged  the  said 
Mary  Coleman  to  be  legally  settled  in  the  said  parish  of  West- 
bury-upon-Trym,  in  the  appellants'  union,  and  directed  the 
appellants'  to  pay  thenceforth,  from  the  date  thereof,  to  the 
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saperintendent  for  the  time  being  of  the  criminal  lunatic  asylum  Babton  Regib 
at  Broadmoor^  weekly  the  sum  of  14«.,  for  the  maintenance  of       ^^^^ 
the  said  Mary  Coleman  during  her  confinement  therein.     This    bbbkbbibb 
order  was  obtained  by  the  superintendent  when  he  found  that  the  Clbrk  of  the 
order  of  the  2l8t  day  of  September,  1867,  was  null  and  void.  Pbaot. 

Against  this  order  of  the  4th  day  of  December,  1877,  notice  of        i878. 
appeal  was  duly  given  to  the  respondent,  and  it  is  upon   the      ^  7-;— 
^dity  of  such  order  that  the  opinion  of  this  honourable  Court      2unai^ 
is  now  sought. 

6.  The  said  Samuel  Coleman  has  continuously  resided  within 
ihe  said  parish  of  Westbury-upon-Trym  without  any  break  of 
residence  from  the  year  1862  up  to  the  present  time,  and  during 
such  residence  had  alwaya  supported  himself  by  his  labour,  and 
bad  never  received  any  parochial  relief,  unless  the  maintenance 
of  his  wife  in  the  Broadmoor  Lunatic  Asylam  as  aforesaid  can  be 
considered  in  law  as  parochial  relief  received  by  him.  From  the 
year  1862  until  her  arrest  on  the  9th  day  of  July,  1867,  the  said 
Mary  Coleman  resided  with  her  husband,  who  maintained  her  in 
such  parish  as  part  of  his  family,  and,  although  he  was  unable  to 
pay  14s.  a  week  for  her  maintenance  in  a  lunatic  asylum,  he 
could  have  maintained  her  in  his  own  house  as  a  sane  person. 

7.  It  was  contended  on  behalf  of  the  respondent  that  the  said 
Mary  Coleman  was  at  the  date  of  the  order  now  appealed  against 
leflfally  settled  in  right  of  her  husband  in  the  said  parish  of 
Westbniy-upon-Trym,  by  reason  of  her  husband,  the  said 
Samuel  Coleman  (to  whom  she  was  married  in  1860),  having 
resided  in  the  said  parish  for  the  term  of  three  years  and  upwards 
next  before  the  application  for  the  said  order,  in  such  manner 
and  under  such  circumstances  in  each  of  such  years  as  would  in 
accordance  with  the  several  statutes  in  that  behalf  render  him 
irremovable  within  the  enactment  of  39  &  40  Vict.  c.  61,  s.  84; 
that  her  maintenance  in  the  said  asylum  was  not  relief  to  him 
within  the  meaning  of  sect.  1  of  9  &  10  Vict.  c.  66 ;  and  that, 
even  if  it  was,  he  had*  resided  more  than  three  years  after 
deducting  the  period  during  which  she  was  so  maintained,  so  as 
to  gain  a  settlement  in  the  said  parish. 

8.  It  18  contended  on  behalf  of  the  appellants  that  by  reason 
of  the  said  Mary  Coleman  having  been  maintained  in  the  Broad- 
moor Lunatic  Asylum  during  the  period  and  under  the  circum- 
stances hereinbefore  set  out,  her  husband,  the  said  Samuel 
Coleman,  was  during  the  whole  period  of  such  maintenance,  and 
still  is,  a  person  receiving  relief  within  the  meaning  of  9  &  10 
Victc.  66,  8.  1. 

9.  It  is  further  contended  by  the  appellants  that  the  34th 
section  of  39  &  40  Yict.  c.  61,  is  wholly  prospective  in  its 
operation,  and  that  the  three  years'  residence  specified  therein  is 
a  three  years'  residence  commencing  at  a  period  subsequent  to 
the  15th  day  of  August,  1876^  the  date  of  the  passing  and 
coimmg  into  force  of  the  said  Act ;  and  that  consequently  the 

'  Mary  Coleman  and  her  husband  had  not^  at  the  date  of  the 
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Babton  Rbqis  application  for  the  said  order  of  the  4th  dayof  December,  1877, 

UiaoN       acouired  a  settlement  in  the  said  parish  of  Westbury-upon-Trym 

Bbbkshirb    under  or  by  reason  of  the  provisions  of  the  said  section. 

Clerk  of  thb      10.  If  the  said  Mary   Coleman  had  not,    by  reason   of  the 

^^^       circumstances  hereinbefore  set  out^  acquired  at  the  date  of  sudi 

1878.       application  as  aforesaid  a  settlement  in  the  said  parish  of  West- 

-_        bury-upon-Trym,  under  89  &  40  Vict.  c.  61,  s.  84,  it  is  admitted 

^^nc^c7  ^^^  ^^^  ^^  ^^  ^^^  ^^  ^^  ^^^^  application,  and  still  is,  legally 
settled  in  the  parish  of  Almondsbury,  in  the  Thombory  Union. 
It  is  also  admitted  that  she  was  settled  there  in  Septemberj  1867, 
when  the  Secretary  of  State's  order  was  made  for  her  removal  to 
the  asylum. 

11.  The  appellants  further  contend  that  the  settlement  of  the 
insane  person  mto  which  the  justices  of  the  peace  are  directed  to 
inquire  under  8  &  4  Vict.  c.  54,  s.  7,  is  the  settlement  of  such 
insane  person  at  the  date  of  the  order  for  his  or  her  removal  to 
the  lunatic  asylum,  and  not  the  settlement  which  he  or  she  may 
have  at  the  date  of  the  application  for  the  order  of  maintenance. 

The  question  for  the  opinion  of  this  honourable  court  is 
whether  the  order  of  the  4th  day  of  December,  1877,  adjudging 
the  settlement  of  the  said  Mary  Coleman  to  be  in  the  said 
parish  of  Westbury-upon-Trym,  is,  upon  the  facts  stated, 
properly  made. 

And  it  is  agreed  that  a  judgment  in  conformity  with  the 
decision  of  this  honourable  court,  and  for  such  costs  as  this  court 
shall  adjudge,  shall  be  entered  on  motion  by  either  party  at  the 
general  quarter  sessions  of  the  peace  to  be  holden  in  and  for  the 
county  of  Berks  next,  or  next  but  one,  after  such  decision  shall 
be  given. 

OharUsy  Q.C.  (with  him  Clerk)  argued  for  the  appellants. — 
This  order  was  made  upon  the  authority  of  Beg.  v.  Stepney  Union 
(L.  Rep.  9  Q.  B.  383),  by  which  it  was  held  that,  notwithstanding 
the  total  repeal  of  9  Geo.  4,  c.  40,  by  8  &  9  Vict.  c.  126,  s.  1,  the 
effect  of  8  &  4  Vict.  c.  54,  s.  7,  was  so  far  to  incorporate  the  54th 
section  of  the  first-named  Act  as  to  continue  the  power  of  two 
justices  to  inquire  into  and  adjudge  the  settlement  of  a  pauper 
detained  in  custody  daring  pleasure,  who  has  been  acquitted  of 
felony  on  the  ground  of  insanity,  and  to  order  the  overseers  or 
guardians  of  the  parish  of  settlement  to  pay  such  weekly  sum  for 
his  maintenance  as  the  justices  shall  from  time  to  time  direct.  It 
must  be  admitted  that  thei*e  is  authority  for  making  this  inquiry 
and  order  of  maintenance  at  any  time  during  the  detention  in 
custody ;  but  in  all  the  cases  the  settlement  determined  by  the 
justices  has  been  that  which  existed  at  the  time  of  the  removal 
under  the  order  of  the  Secretary  of  State.  Here  the  settlement 
at  that  time  was  not  in  the  appellants^  union,  and  if  the  order 
ought  to  have  been  made  on  the  parish  or  union  of  that  settle- 
ment, this  appeal  must  be  allowed.  In  consequence  of  the 
decision  of  this  court  in  Brampton  Unwn  v.  Carlisle  Union  (88 
li.  T.  Rep.  N,  S.  714 ;  L.  Rep.  3  Q.  B.  Div.  479),  it  cannot  now 
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be  contended  that  the  husband's  settlement  at  the  time  this  order  Babtok  Baan 
of  maintenance  was  made^  was  anywhere  but  in  the  appellants'       Umiok 
union.     The  only  question^  therefore^  for  consideration  now  is    i^roggmwii 
whether  the  settlement  at .  the  time  of  the  first   detention  in  Clerk  of  thb 
custody^  or  that  at  the  time  of  the  inquiry  and  order  of  mainte-       ^^^' 
nance  is  to  be  determined  by  the  justices.     One  inquiry  only  is        ists. 
provided  for,  and  the  determination  must  apply  to  the  whole  term        -t-t- 
of  the  detention.     If  a  female  criminal  lunatic  can  derive  a  settle-      ^if^J!"'^ 
ment  from  her  husband  daring  the  time  of  her  detention,  that 
settlement  might  vary  during  her  detention ;  but  there  is  no  pro- 
vision for  rescinding  an  order  of  maintenance,  at  the  instance  of 
the  parish  or  union  upon  which  the  order  has  been  made,  when 
the  husband's  settlement  has  become  changed. 

McKeUar  (with  him  Bowen)  for  the  respondent. — It  is  admitted 
tiiat  upon  the  authorities  there  is  no  limitation  as  to  the  time  of 
this  inquiry  and  order  of  maintenance  j  and  the  provision  simply 
requires  the  justices  to  ascertain  the  place  of  the  last  legal  settle- 
ment. There  can  be  only  one  such  place,  namely,  that  of  the  last 
legal  settlement  at  the  time  of  the  inquiry.  There  is  nothing  in 
any  Act  of  Parliament  which  can  suggest  to  the  justices  that 
under  such  circumstances  as  these  it  is  their  duty  to  ascertain 
some  other  settlement  than  the  last,  and  it  might  be  a  very 
difficult  thing  to  do.  The  consequences  of  this  clear  and  definite 
construction  of  the  Act  ought  to  have  no  weight  in  the  matter ; 
but  if  they  be  considered,  in  this  particular  case  there  can  be  no 
hardship  upon  the  appellants.  Should  the  detention  of  the  insane 
woman  cease,  as  it  may  do  at  Her  Majesty's  pleasure,  the  same 
parish  would  be  responsible  for  maintenance  when  she  is  at  large 
as  is  now  liable  for  her  maintenance  in  Broadmoor.  If  during  her 
detention  her  settlement  should  change  in  consequence  of  her 
husband's  removal,  there  is  nothing  to  prevent  the  superintendent 
of  the  asylum  from  applying  again  to  two  justices,  at  the  appel- 
lants' instance,  for  another  order  of  maintenance  upon  the 
husband's  new  place  of  settlement. 

Charles^  Q.O.  in  reply. 

MiLLOB,  J. — I  confess  myself  to  have  had  very  considerable 
doubt  upon  this  point  during  the  argument.  It  seems,  however, 
to  me  a  greater  hardship  and  a  very  strange  conclusion,  if  a 
woman  detained  during  Her  Majesty's  pleasure  should  be 
maintained  by  a  different  parish  from  that  which  would  have 
to  maintain  her  when  she  comes  out.  It  is  said  that  the  inquiry 
was  intended  to  be  made  once  for  all  at  the  time  when  the  lunatic 
is  first  detained,  and  that  if  made  afterwards  it  cannot  concern  a 
I  settlement  which  she  could  not  acquire  during  detention.  There 
may  be  hardships  upon  parishes  or  unions  thus  rendered  liable, 
and  difficulties  in  ascertaining  the  proper  liabilities;  but  the 
governing  principle  of  a  decision  upon  such  a  question  as  this 
chouid  be  the  comparative  hardship,  and  I  think  the  respondent's 
is  the  more  reasonable  construction.  I  answer  the  question  in  the 
respondent's  favour  and  affirm  the  order  of  maintenance* 

TOL.XIV.  N 
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Babton  Rbois      Manistt^  J. — I  also  am  of  opinion  that  our  jndgment  must  be 
IJNioif       fQY  the  respondent.     To  say  that  the  case  is  free  from  doubt  would 
Bbrkbhibb    ^^  ^  g^  beyond  any  conclusion  possible  concerning  this  confused 
Glbrk  of  thb  legislation. .  I  agree^  however^  that  if  we  can  construe  the  Act 
^^^       in  accordance  with  general  principles  as  to  the  parish  which  woold 
1878^        have  to  maintain  this  woman  if  she  were  free^  we  ought  to  do  so ; 
-7-;        and  it  seems  to  me  that  the  respondent's  construction  is  the  better 
Criminal     qj^q  ^f  ^j^^  ^^^^^     Looking  at  the  case  of  Beg.  v.  Stepney  Union, 
what  is  meant  is  clearly  that^  although  the  first  statute  is  repealed 
by  the  thirds  you  must  give  effect  to  the  enactment  incorporated 
by  the  7th  section  of  the  intermediate  Act^  by  excluding  from  the 
repeal  as  much  of  the  first  Act  as  is  necessary  for  that  purpose. 
At  p.  392,  Gockburn,  0.  J.,  puts  it :  ''  There  is  no  doubt  that  sect. 
7  of  3  &  4  Vict.  c.  54,  was  introduced,  not  so  much  for  the 
purpose  of  creating  a  substantive  enactment  as  for  the  purpose  of 
modifying  the  previous  enactment  of  sect.  54  of  9  Geo.  4,  c.  49.'^ 
But  the  conclusion  is  that  we  must  interpret  sect.  7  by  reading 
into  it  so  much  of  the  previous  Act  as  to  make  it  a  substantive 
enactment.     Sect.  7  does  not  say  the  time  at  which  the  settle- 
ment is  to  exist  of  which  the  inquiry  must  be  made,  nor  indeed 
does  the  54th  section  of  9  Geo.  4,  c.  40.     But  the  inquiry  must 
be  as  to  the  place  of  the  last  legal  settlement ;  the  justices  are 
not  to  ascertain  in  what  place  the  lunatic  seems  to  have  been 
legally  settled  at  the  time  of  the  Secretary  of  State's  order.  There 
is  nothing  to  militate  against  the  ordinary  construction  of  the 
words,  and  that  construction  is  reasonable  and  in  accordance  with 
general  principles. 

Leave  to  appeal  was  granted  to  the  appellants. 

Jvdgment  for  respondent. 

Solicitors  for  appellants,  Gregory,  RowcUffe,  and  Co. 
Solicitors  for  respondent,  Hcure  and  Fell,  for  the  Solicitor  to  the 
Treasury. 
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WESTERN    CIRCUIT. 

Winter  Assizes,  1879. 

Deyizes. 

Monday,  January  13. 

(Before  Mr.  Justice  Mellob.) 

Rbo.  V,  Woodman,  (a) 

False  pretences — Promissory  false  pretence — Insufficient  to  sustain 

indictment — Remote  false  pretence. 

Ah  indictment  charged  one  Gregory  with  having  obtained  30Z. 
from  prosecutor,  Woodman,  on  the  false  pretence  that  he,  the 
said  Gregory,  then  wanted  the  loan  of  801.  to  enable  him  to  take 
a  public-house  at  Melksham ;  by  means  of  which  said  false 
pretence  the  said  Gregory  did  then  unlawfully  and  fraudulently 
obtain  the  said  sum  from  the  said  8a/muel  Woodman  with 
intent  to  defraud.  Whereas  the  said  Gregory  was  not  then 
going  to  take  a  public-house  at  Melksham  ....  as  he  the 
said  Gregory  well  knew.  And  whereas  the  said  Gregory  ddd 
not  then  want  a  loan  of  30Z.  or  any  money  to  enable  him  to 
take  the  said  house. 

AT  the  close  of  the  prosecutor's  evidence, 
Mellob,  J. —  It  seems  to  me  that  the  real  motive  and 
indnoement  was  this :  the  prisoner  says,  ''  I  am  going  to  take  a 
{mblic-house ;  if  you  will  let  me  have  302.  I  will  *  do  so.''  The 
mdncement  for  all  was,  ''  I  shall  be  able  to  return  you  the  30Z. 
while  I  carry  on  business  at  Melksham."  It  was,  therefore, 
the  expectation  of  being  paid  out  of  the  profits  of  the  business 
>t  Melksham.  The  old  rule  is,  there  must  be  a  false  representa- 
tkm  of  that  being  alleged  to  be  a  fact  which  is  not  a  fact. 

Bavmhill  for  prosecution,  suggested  that  here   the   existing 
fact  was  the  intention  of  prisoner. 

MiLLOB,  J. — How  can  you  define  a  man's  mind  ?     It  is  a  mere 
promissory  false  pretence. 

Bavenhill  proposed  to  show  that  prisoner  was  not  able,  at  the 
time  of  making  the  pretence,  to  take  a  public-house. 

UiLLOB,  J. — That  is  too  far  afield.     In  criminal  matters  we 
must  take  the  immediate  result.    This  is  one  of  those  cases  in 

(a)  Baported  by  EL  T.  Tampldi,  Esq.,  Bairiflter-at-Law. 

N  2 
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Bao.        which  the  prosecntor  was  too  crednloas.     [After  having  con- 
WooDMAK     ^®rr®^  ^i^t  Denman,   J.,   the  learned  judge  continued  ij    My 

'     brother  Denman  is  clear  that  there  is  not  enough  evidence  to 

1879.        leave  to  the  jury  of  any  existing  false  pretence.     We  both  think 
Fa/sevretences  *^*^i ^^  *^®  whole  circumstancBS  been  known  earlier,  something 
—Evideiux,    might  have  been  made  of  a  statement  by  the  prisoner  that  he 
had  dOZ.  at  home  and  that  he  could  then  take  the  house. 


WESTERN     CIRCUIT. 
Winter  Assizb,  1879. 

Devizes. 

Monday  J  Janucury  13. 

(Before  Mr.  Justice  Dsnhan.) 

Reo.  v.  Saunders,  (a) 

Offences    against   the    Person  Act — Dangerotis    thing — Intent — 

Questions  for  jury. 

PRISONER  was  indicted  under  24  &  25  Vict.  c.  100,  ss. 
28  and  29.  The  former  section  renders  any  person  guilty  of 
a  misdemeanour  who  '^  shall  unlawfully  and  maliciously,  by  the 
explosion  of  gunpowder  or  other  explosive  substance,  bum, 
maim,  disfigure,  disable,  or  do  any  grievous  bodily  harm.'' 
The  latter  section  making  it  a  felony  to  '^  unlawfully  and 
maliciously  cause  any  gunpowder  or  other  explosive  substance 
to  explode,  or  send  or  deliver  to,  or  cause  to  be  taken  or  received 
by,  any  person  any  explosive  substance  or  any  other  dangerous  or 
noxious  thing,  or  put  or  lay  in  any  place,  or  cast  or  throw  at, 
or  upon,  or  otherwise  apply  to  any  person,  any  corrosive  fluid,  or 
any  destructive  or  explosive  substance  with  intent  ....  to 
maim,''  &c. 

It  was  proved  in  evidence  that  on  the  7ih  of  September,  1878, 
prisoner  Saunders,  a  sailor,  travelled  in  company  with  thirty 
others,  all  in  uniform,  by  a  train  on  the  South-Western  Railway. 
The  prosecutor  Hunt,  swore  that  while  at  work  near  Tisbury 

(a)  Reported  by  H.  T,  Tampldt,  Esq.,  BarriBteivat-Law 
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Mill  he  saw  the  prisoner^  who  was  leaning  out  of  a  compart-        Rn 
menti  throw  something  from  the  train.     This  afterwards  turned     ^^  ^ 

out  to  be  an  '^  electric  fuse  detonator/'  i.e.,  the  cap  of  a  torpedo,        

and  contains  fulminate  mercury,  gun  cotton,  and  meal  powder.        1879. 
The  prosecutor,  not  knowing  the  nature  of  the  article  thrown,   mm-T^ 
went  to  it  and  either  kicked  it  or  pulled  a  wire,  with  the  result  of  explosives 
that  it  exploded,  inflicting  thirty-five  wounds  on  his  arm,  neck,    ^Evidence, 
and  face.  One  of  the  witnesses  stated  that  probably  the  detonator 
had  already  been  partially  exploded,  or  otherwise  more  severe 
injuries  must  have  been  inflicted  on  the  prosecutor. 

At  the  close  of  the  case  for  the  prosecution, 

Murch  asked  his  Lordship's  opinion  whether  this  was  a 
dangerous  thing  within  the  meaning  of  the  statute. 

Denman,  J. — ^Whether  this  is  a  dangerous  thing  or  not  does 
not  alter  the  case. 

Murch. — ^Is  there  here  any  evidence  of  any  wounding  ? 

DiNifAN,  J. — K  the  jury  think  there  is  evidence  that  he  threw 
it  at  this  man  they  would  convict. 

Murch. — The  question  is,  is  it  not  too  remote  7  The  evidence 
is  that  this  thing  was  thrown  down,  and  then  the  man  picked 
it  up  and  was  injured. 

DiKMAN,  J. — The  evidence  is  that  probably  these  things 
would  not  go  off*  of  themselves.  I  doubt  whether  there  is  any 
evidence  of  a  wounding.  I  think  a  wounding  should  be  a  direct, 
not  an  indirect,  wounding.  If  one  laid  a  torpedo  in  a  road  and 
a  cart  wheel  exploded  it,  there  would  be  a  question  for  the 
jury. 

Murch.^-Is  there  any  evidence  of  intent  ? 

DiNMAN,  J. — ^That  is  for  the  jury.  There  is  evidence  that  the 
nian  really  intended  that  the  prosecutor  should  take  it  up  and 
explode  it  so  as  to  bring  it  about  his  person,  which  is  for  the 

Mwch. — ^What  evidence  is  there  that  this  man  could  possibly 
know  what  the  prosecutor  would  do  with  it  7 
Dknman,  J. — ^That  also  is  a  question  for  the  jury. 
Kinghke  for  the  prosecution. 
Murch  for  the  defence. 
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HIGH    COURT    OP    JUSTICE. 
QUBBN^S  BENCH  DIVISION. 
Nov.  7,  8,  and  Dec.  20,  1 878. 
(Before  CocKfiUBN,  C.J.,  Msllob  and  Field,  JJ.) 

MoTCB  V.  Nbwington.  (a) 

Sale — Fraud — False  pretences — Innocent  purchaser — Passing  of 

property— 24  ^  25  Vict,  c.  96,  s.  100. 

The  plaintiff  purchased  some  sheep  in  an  open  marJcet,  recently 
established  under  a  local  Act,  paid  a  fadr  price  for  them,  a/nd 
removed  them  to  his  farm.  The  person  from  whom  he  purchased 
them  had  obtained  them  just  before  from  the  defendant  for  a 
cheque  upon  a  bank  which  had  no  account  in  his  name  ;  but  the 
plaintiff  knew  nothing  of  this.  When  the  cheque  was  dis- 
honoured, the  defendant  took  criminal  proceedings  against  the 
drawer,  and  afterwards  got  him  convicted  for  obtaining  the  sheep 
under  false  pretences.  On  the  day  before  this  conviction,  the 
defendant  with  a  policeman  removed  the  sheep  from  ths  plain- 
tiff's to  his  own  farm,  a/nd  the  plaintiff  now  brought  this  action 
to  recover  them. 

Held,  that,  the  property  in  the  sheep  having  passed  to  the  plaintiff 
before  the  defendant  had  avoided  the  contract,  which  he  had  been 
indued  to  enter  into  by  fraud,  the  provision  for  restitution  upon 
conviction  in  24  ^  25  Vict.  c.  96,  s.  100,  had  no  application, 
and  that  the  plaintiff  was  entitled  to  recover. 

THE  following  considered  and  written  judgment  of  the  Court 
fully  describes   the  facts    and  arguments  as   they  were 
adduced  at  the  hearing. 

November  7  and  8. — Willoughby,  for  the  plaintiff,  moved  for 
judgment. 

Qrantham,  Q.C.  and  ^r&u^^no^  showed  cause  for  the  defendant. 
Willoughby  in  reply. 

Our.  adv.  vult. 

(a)  Reported  by  M.  W.  McKellab,  E^q  ,  ])arrister-at-Law. 
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December  20. — Cockbuen,  C.J.  (the  Court  consisted  of  Cock-       Motcb 
bum,  C.J.,  Mellor  and  Field,  JJ.) — This  was  a  case  tried  before   vbwwoton 

me  at  the  last  assizes  for  the  county  of  Kent,  in  which  the  action         

had  been  brought  by  the  plaintiff  to  recover  a  lot  of  forty-nine        1878. 

sheep  under  the  following  circumstances :  On  the  30th  day  of  j^^JZZ    ^a 

October,  1877,  the  plaintiff,  who  is  a  butcher,  and  who  is  in  the  stolen  pn^ty 

habit  of  attending  cattle  and  sheep  markets,  being  at  Maidstone    — /nnooeiK 

market,  bought  of  a  man  named  Wale,  through  a  salesman  of    P'^^"^' 

the  market,  this  flock  of  forty -nine  sheep.     The  purchase  was 

made  in  the  open  market ;  the  price  was  a  fair  one,  and  was  paid. 

The  transaction  was  a  regular  one,  and  no  blame  attached  to  the 

plaintiff  in  respect  of  it.    It  turned  out,  however,  that  the  sheep 

had  been  obtained  from  the  defendant,  who  is  a  farmer,  by  Wale, 

nnder  colour  of  a  purchase,   but  in  reality   by  false  pretences. 

Proposing  to  buy  the  sheep  at  the  price  of  48«.  a  head.  Wale 

gaye  in  payment  a  cheque  on  a  bank  at  which  he  had  no  funds, 

and  kept  no  account.     The  cheque  was  of  course  dishonoured. 

A  warrant  was  taken  out  against  Wale  by  the  defendant  on  the 

25th  day  of  October,  and  he  was  afterwards  convicted  of  having 

obtamed  the  sheep  by  false  pretences,  and  it  must  be  taken  for 

the  present  purpose  that  they  were  so  obtained.     It  is  to  be 

observed  that,  tiiough  the  sale  from  Wale  to  the  plaintiff  took 

place  in  open  market,  it  was  admitted  before  us  that  the  market, 

having  been  recently  established  by  the  corporation  of  Maidstone 

nnder  a  local  Act,  was  not  one  in  respect  of  which  the  protection 

Arising  from  a  sale  in  market  overt  would  attach.     The  sheep 

were  taken  to  the  plaintiff's  premises  at  Scale,  which  is  some 

distance  from  Maidstone,  and   arrived  there  on  the  31st,   the 

ensuing  day.     On  the  6th  day  of  November  the  defendant,  having 

in  the  meantime  set  the  police  to  work,  and  having  learned  what 

luid  become  of  the  sheep,   went  with  a  police  officer  to  the 

plaintiff's  premises,   and  there  took  possession    of  the  sheep, 

which  were  afterwards  removed  to  his  own  farm.     On  the  7th  day 

of  November,  Wale  was  convicted  of  obtaining  the  sheep  by 

fake  pretences.      The  sheep  being   already  in    the  plaintiff^s 

possession,  no  order  of  restitution  was  asked  for.     The  question 

nnder  the  circumstances  is  which  of  the  two,   the  plaintiff  or 

defendant,  is  entitled  to  the  sheep.     Although,  if  the  matter 

rested  on  abstract  principle,  it  might  be  open  to  be  contended 

tbat,  inasmuch  as  to  make  a  valid  contract  both  parties  must 

intend  to  be  bound  by  it,  consequently,  where  in  an  apparent 

contract  of  sale  the  buyer  intends  to  get  the  goods  but  not  to  pay 

for  them,  but  to  defraud  the  seller,  the  contract  fails  to  take 

effect,  and  though  the  seller  intended  the  property  to  pass,  yet 

that  the  contract  failing  to  take  effect  the  property  still  remains 

wialtered,  yet  the  question  is  now  so  concluded  by  authority  as  to 

bo  no  longer  open  to  discussion.     We  must  now  take  it  to  be 

settled — ^it  is  unnecessary  to  go  through  the  cases  which  are  set 

oat  in  Mr.  Benjamin^s  work— -that,  though  a  seller  is  induced  to 

sell  by  the  fraud  and  false  pretences  of  the  buyer,  and  though  it 
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MoTOB       is  competent  to  the  seller  by  reason  of  such  frand  to  avoid  the 
NBwiNaToir.   contract,  yet  till  he  does  some  act  so  to  avoid  it,  the  property 

'   remains  in  the  buyer;  and  that  if  he  in  the  meantime  has  parted 

^^878.  with  the  thing  sold  to  an  innocent  purchaser,  the  title  of  the 
Restitution  of  ^^^^  oannot  be  defeated  by  the  original  seller.  The  reasoning 
stolen  property  on  which  this  conclusion  is  based  may  not  appear  altogether 
—Innocent  consistent  with  principle,  and  agreeing  in  the  result  we  should 
pwchaser,  -pYQfev  to  accept  the  view  of  the  American  Courts  as  stated  in  the 
case  Boot  v.  French  (11  Wendell,  570),  a  case  decided  in  the 
Supreme  Court  of  Judicature  of  the  State  of  New  York,  accord- 
ing to  which  the  preference  thus  given  to  the  right  of  the 
innocent  purchaser  is  treated  as  an  exception  to  the  general  law^ 
and  is  rested  on  the  principle  of  equity  that,  where  one  of  two 
innocent  parties  must  suffer  from  the  fraud  of  a  third,  the  loss 
should  fall  on  him  who  enabled  such  third  party  to  commit  the 
fraud.  But  on  whatever  ground  it  may  be  said  to  rest,  the  law 
must  be  taken  to  be  now  definitely  settled.  The  question,  which 
in  some  cases  might  be  a  very  material  one,  as  well  as  one  of 
some  nicety,  namely,  what  on  the  part  of  the  defrauded  seller, 
short  of  retaking  possession  of  the  thing  sold,  will  amount  to  an 
avoidance  of  the  contract,  does  not  arise  in  the  present  instance. 
The  defendant,  not  knowing  what  had  become  of  his  sheep,  or 
where  to  find  Wale,  his  buyer,  had  done  and  could  do  nothing 
beyond  giving  notice  to  the  police  up  to  the  time  when  the  sheep 
were  bought  by  the  plaintiff.  We  must  take  it,  therefore,  as 
incontestable  that,  but  for  the  subsequent  conviction  of  Wale  for 
having  obtained  these  sheep  by  false  pretences,  no  question 
could  be  raised  as  to  the  title  of  the  plaintiff.  But  it  is  con- 
tended that  by  reason  of  such  conviction  the  defendant  is  entitled 
to  the  benefit  of  the  provision  of  the  24  &  25  Vict.  c.  96,  s.  100, 
which  enacts  that  where  property  has  been  obtained  {inter  alia) 
by  false  pretences,  on  conviction  of  the  party  so  obtaining  them, 
restitution  shall  be  made  to  the  party  by  whom  they  have  been 
so  obtained.  But  we  are  clearly  of  opinion  that  this  enactment, 
which  is  in  these  terms,  '^  If  any  person  guilty  of  any  felony  or 
misdemeanor  in  stealing,  taking,  obtaining,  extorting,  embezzhng, 
converting,  or  disposing  of,  or  in  knowingly  receiving  any  chattel, 
money,  valuable  security,  or  other  property  whatsoever,  shall  be 
indicted  for  such  offence,  by  or  on  behalf  of  the  owner  of  the 
property,  or  his  executor  or  administrator,  and  convicted  thereof^ 
in  such  case  the  property  shall  be  restored  to  the  owner,'^  has  no 
application  to  such  a  case  as  the  present.  The  language  applies, 
and  is  obviously  intended  to  apply,  to  cases,  and  to  those  only,  in 
which  possession  has  been  obtained  without  the  property  passing. 
This  was  the  construction  put  on  the  statute  by  the  court  in 
Lindsay  v.  Oundy  (L.  Rep.  1  Q.  B.  Div.  348),  and,  though  the 
view  there  taken  by  the  Court  on  the  primary  question  as  to 
whether  a  contract  had  been  made  by  the  seller  with  the  person 
obtaining  the  goods  was  reversed  on  appeal,  the  second  ground 
of  the  judgment,  which  is  the  one  immediately  applicable  to  the 
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present  oase^  remains  anshaken^  and  we  have  no  hesitation  in        Moyob 
adhering  to  it.     And  it  is  strongly  oonfirmed  by  the  case  of   ^^^^'^,^11 
Eorwood  V.  Smith  (2  T.  R.  750),  which  was  a  case  of  sheep         .J— 
stolen,  and  sold  by  the  thief  in  market  overt,  and  in  which         1878. 
Bubseqnently  to  the  sale,  the  thief  was  convicted  of  the  larceny ;   HestiHaion  of 
yet  it  was  held  that,  as  the  conviction  did  not  take  place  till  stolen  property 
after  the  sale,  the  owner  was  not  entitled  to  restitution  under  the     -^Innocent 
21  Hen.  8,  c.  11.     In  the  present  case,  as  in  the  foregoing,  there     P'^^'^^- 
was  no  property  in  the  prosecutor  at  the  time  of  the  conviction. 
It  had  been  parted  with  by  a  contract,  which,  though  under  the 
circamstances  voidable,  ceased  on  the  sale  before  it  had  been 
avoided  to  be  any  longer  voidable,  and  as  to  which  therefore  the 
right  of  the  plaintiff  had  become  indefeasible.     It  cannot  have 
been  the  intention  of  the  statute  to  defeat  it  nevertheless,  and 
by  the  mere  conviction  of  the  fraudulent  purchaser  to  deprive 
the  innocent  buyer  of  the  right  which,  according  to  the  decisions 
in  the  series  of  cases  already  referred  to,  had  become  absolute  in 
him.    Onr  judgment  must  dierefore  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

Solicitors  for  plaintiff.  Palmier,  Bull,  and  Fry. 

Solicitors  for  defendant,  8.  F.  Langham  and  Son. 


HIGH    COURT    OF    JUSTICE. 

QUBEN^S  BENCH  DIVISION. 

June  20  and  Dec.  20,  1878. 
(Before  Cookburn,   C.J.^  Mellob  and  Lush,    JJ.) 

Bbo.  v.  Holbbooe.  (a) 

Ifibel^Newspaper — Authority  to  editor — Protection  of  proprietor 

—6^7  Vict.  c.  96,  8.  7. 

Ppon  a  criminal  information  for  libel  it  was  proved  that  the  three 
defendants,  the  proprietors  of  the  newspaper  in  xohich  the  libel 
appeared,  took  an  active  part  in  the  management  of  the  paper, 
but  had  given  a  general  authority  to  a  competent  editor  to  pub- 
lish whatever  he  thought  proper  in  the  literary  part  of  it,  which 

(a)  Beportod  by  M.  W.  MoBIUiLAB,  Esq.,  B»rriBter-at-Law. 
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Rw.  contained  ths  UbeL     It  was  also  proved  that  at  the  time  of  the 

HoLraoo  pvhlicaUon  of  ths  Ubel,  one  of  the  defendants  was  absent  from. 

home  on  account  of  ill  health,  and  that  neither  of  them  had  given 

1878.  any  a/uthority  for,  or  consent  to,  or  had  any  knowledge  of  the 

jjjlTZc  •-        publicaHon  of  the  libel.     The  jury  found  that  the  defendants 

minalinfw'        ^^  ^^^  brought  themselves  within  the  protection  provided  by 

motion—         6^7  Vict,  c.  96,  s.  7,  and  convicted  them  all. 

Pra^^^of  ff^i^^  ly   Oockbum,  O.J.  and  Lush,  J.   (dissentiente  Mellor,  J.), 

that  the  direction  at  the  trial  was  defective,  in  not  explaining 
that  a  general  authority  to  an  editor  to  conduct  the  business  of  a 
newspaper,  in  the  absence  of  anything  to  give  it  a  different 
cha/racter,  must  be  taken  to  mean  an  authority  to  conduct  it 
according  to  law  ;  and  that  the  verdict — at  least  as  to  the  absent 
defendant — being  inconsistent  with  that  principle,  there  must  be 
a  new  trial. 

THIS  was  a  rule  nisi  for  a  third  new  trial  on  the  groand  of 
misdirection  in  a  criminal  information  for  libel^  which 
had  been  twice  tried  at  the  Winchester  Assizes.  Upon  both 
occasions  the  jury  had  convicted  the  defendants. 

A  similar  rule  was  argued  on  the  30th  day  of  November^  1877, 
after  the  first  trial,  and  is  reported  at  length  L.  Hep.  3  Q.  B. 
Div.  60  ;  37  L.  T.  Rep.  N.  S.  530.  The  rule  was  then  made  ab- 
solute by  Gockbum,  C.J.  and  Lush,  J.  (Mellor,  J.  dissenting.) 
In  consequence,  the  second  trial  took  place  at  the  spring  assizes 
1878,  before  Glrove,  J. 

June  20. — Charles,  Q.O.  and  A.  L.  Smith,  showed  cause  on 
behalf  of  the  prosecution. 

Cole,  Q.O.  and  Folkard  supported  the  rule. 

The  facts,  the  direction  of  the  learned  judge,  and  the  argu- 
ments are  fully  described  in  the  several  judgments  of  the  Court. 

Cur,  adv.  vuU. 

December  20. — Lush,  '  J. — The  question  presented  for  our  deci- 
sion on  this  rule  is  substantially  that  which  arose  upon  the 
former  motion  for  a  new  trial,  and  which  was  argued  in  November 
of  the  last  year.  Upon  the  first  trial  it  was  proved  that  the 
literary  department  of  the  newspaper  in  question  had  been 
intrusted  to  an  editor,  who  inserted  in  it  what  he  thought  fit  in 
the  way  of  articles,  correspondence,  &c. ;  that  of  the  three  defen- 
dants who  were  proprietors  of  the  paper  each  took  the  manage- 
ment of  a  particular  department  of  the  business  other  than  the 
literary  department ;  that  at  the  time  of  publication  of  the  libel, 
one  of  them  was  absent  from  home  on  account  of  ill  health,  and 
that  neither  of  them  had  given  any  authority  for  or  consent  to  the 
publication  complained  of^  or  had  any  knowledge  of  the  libellous 
article  until  his  attention  was  called  to  it,  after  the  paper  was 
in  circulation.  My  brother  Lindley  on  that  occasion  ruled,  as  a 
matter  of  law,  that  as  an  authority  had  been  given  to  the  editor 
to  edit  the  paper,  and  to  insert  what    he   thought  fit  without 
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saperviaion   or   control^  the   libel    could  not  be  said  to.  have        Rm. 
been    published     without     the     authori^    of   the    defendants     „    ^' 
within  the  meaning  of  the  Act  6  &  7  Vict.  c.  96,  s.  7.      The       ^^^   ^' 
Lord   Chief    Justice    and    myself   took    a    different   view    of       1878. 
the    meaning    of     that    section,   and    for   reasons     we    then    t^ZZc  ' 
gave,  we  held  that  the  "  authority  '^  mentioned  in  the  7th  section    ,„j|^  inforl 
was  an   authority  to  publish   the  libel,  and  that  the  general      motion^ 
aadiority  given  to  the  editor  to  use  his  discretion  in  admitting  or   ^^'^"^^ 
rejecting  articles  or  correspondence,  was  not  of  itself  sufficient    ^''*^"* 
under  the    circumstances  to   make    the    proprietor    criminally 
responsible.     Upon  the  second  trial,  the  ruling  in  which  is  now 
in  qoestion,  the  evidence  of  authority  was  carried  no  further  than 
on  the  former  occasion ;  but  instead  of  holding  as  a  matter  of  law 
that  the  7th  section  of  the  Act  did  not  protect  the  defendant,  the 
learned  judge  left  the  question  of  authority  to  the  jury,  but  with- 
oat  such  an  explanation  of  the  meaning  of  the  section  as  appeared 
to  the  majority  of  the  court  on  the  previous  occasion  to  be 
required  in  order  to  enable  the  jury  properly  to  apply  it  to  the 
&ctB.    Other  grounds,  such  as  want  of  due  care  and  caution,  the 
<nni8sion  to  stop  the  sale  of  papers  outstanding  in  the  hands  of 
retail  sellers  when  the  attention  of  the  two  defendants  who  were 
in  Portsmouth  was  called  to  the  objectionable  article,  and  the 
inadvertent  sale  in  the  shop  afterwards  of  another  copy  of  the 
paper  were  also  put  forward ;  but  the  jury  must  have  found  their 
verdict  on  the  question  of  authority,  inasmuch  as  they  implicated 
the  absent   defendant,  against  whom  these  which   I   may  call 
minor  matters  of  complaint  were  not  and  could  not  have  been 
made.    As  my  brother  Mellor,  after  a  second  argument,  retains 
the  opinion  which  he  expressed  before,  and  as  my  brother  Grove, 
as  I  infer  firom   his  summing-up,  rather  inclines  to   the   same 
opinion,  I   have    carefully   reviewed  the   authorities    and    the 
argoment;  and  after  the  best  consideration  which  I  can  give  to 
the  case,  I  am  constrained  to  hold  that  the  construction  of  the 
Act  which  the  Lord  Chief  Justice  and  myself  adopted  on  the 
former  occasion,  is  the  true  construction.     It  must  be  admitted 
that  the  7th  section  upon  which  the  question  turns  is  not  so  pre- 
cise and  clear  as  it  might  have  been.     In  order  to  ascertain  the 
intentions  of  the  Legislature,  we  must  have  recourse  to  the  well- 
known  rule  of  construction  laid  down  by  Coke,  C.J.,  in  Hey  don's 
caw  (8  Kep.  7a) :  "  For  the  sure  and  true  construction  of  all 
statutes  in  general,^*  he  says,  "  (be  they  penal,  or  beneficial, 
restrictive  or  enlarging  of  the  common  law),  four  things  are  to  be 
discerned  and  considered :   First.     What  was  the  common  law 
Wore  the  making  of  the  Act  ?  Secondly.    What  was  the  mischief 
and  defect  for  which  the  common  law  did  not  provide  ?     Thirdly. 
What  remedy  the   Parliament  hath  resolved    and    appointed. 
Foorthly.     Tlie  true  reason  of  the  remedy ;  and  then  the  office  of 
the  judges  is  always  to  make  such  construction  as  shall  suppress 
the  mischief,  and  advance  the  remedy.     '^  Pursuing  this  line  of 
i^easoning,  the  first  question  is  :  What  was  the  law  as  regards  the 
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Rw-         criminal  liability  of  the  proprietor  of  a  newspaper  for  libel? 
HoLraooK.     ^^^^^  ^^  ^^  individual  is,  and  has  always  been  regarded  as  both  a 

civil  injury  and  a  criminal  offence.     The   person   libelled  may 

1878.        pursue  his  remedy  for  damages,  or  prefer  an  indictment,  or,  by 
Libelee  '-    ^®*^®  ^^  ^^  court,  a  criminal  information,  or  he  may  both  sue  for 
minalinfor-    damages,   and  indict.     It  is  ranked  amongst  criminal  offences 
motion^      because  of  its  supposed  tendency  to  arouse  angry  passion,  provoke 
pr^d^^'^  revenge,  and  thus  endanger  the  public  peace ;  but  the  libeller  is 
not  the  less  bound  to  make  compensation  for  the  pecuniary  or 
other  loss  or  injuir  which  the  libel  might  have  occasioned  to  the 
person  libelled.     In  this  respect  libel  stands  on  the  same  footing 
as  an  assault,  or  any  other  injury  to  the  person.     But  the  publica- 
tion of  a  libel,  when  prosecuted  as  a  criminal  offence,  was  treated 
upon  an  exceptional  principle,   and  with  exceptional  severity. 
The  maxim  Respondeat  superior,  which    (with   rare   exceptions 
founded  on  reasons  not  applicable  to  libel,  which  I  will  presently 
notice)  pertains  to  civil  liability  only,  was  applied  to  an  indict- 
ment for  libel ;  and  the  proprietor  of  a  newspaper  in  which  a 
libellous  article  had  been  inserted,  was  held  to  be  criminally,  as 
well  as  civilly  responsible  for  it,  though  he  had  never  authorised 
it,  or  had  anything  to   do  with  its  insertion,  and  whether  the 
editor  had  inserted  it  by  negligence  or  wilfully.     It  was  not  so  in 
other  cases  of  personal  injury.     If  a  coachman,  accustomed  to 
drive,  were,  while  engaged  on  his  master's  business,  by  careless- 
ness or  furious  driving,  to  cause  the  death  of  another,  the  master 
would  be  liable  to  an  action  for  damages,  but  not  to  a  criminal 
prosecution.     The  offending  servant  alone  could  be  charged  witii 
the  manslaughter ;  and  if  the  coachman  were  to  be  guilty  of  such 
an  offence  while  using  his  master's  carriage  without  his  permis- 
sion and  upon  his  own  business,  or  if  while  doing  his  master's 
work  he  were  wantonly  to  assault  another,  the  master  would  not 
be  liable  even  to  an  action  for  damages.     Subject  to  the  excep- 
tions already  referred  to,  the  criminal  law  makes  no  one  punish- 
able for  an  offence  but  the  person  who  either  committed  it  or 
incited  and  procured  the  other  to  commit  it  or  who  aided  in  its 
commission.     I  need  only  select  two  cases  from  the  books  to  show 
what  the  criminal  law  of  libel  was.     The  one  is  Bex  y.  Walter  (8 
Esp.  21).     ''A  criminal  information  had  been  filed  against  the 
proprietor  of  the  Times  for  a  libel  on  a  lady.     The  defendant 
pleaded  not  guilty,  and  proved  at  the  trial  that  although  he  was 
the  proprietor  of  the  paper,  he  had  nothing  to  do  with  the  con- 
ducting of  it ;  that  he  resided  entirely  in  the  country,  and  that 
his  son  was  concerned  in  the  conducting  of  the  paper,  without  any 
interference  on  his  part.     Mr.  Erskine,  his  counsel,  contended 
upon  this  evidence  that,  though  his  client  might  be  liable  in  a 
civil  suit  for  all  acts  of  his  agent,  it  was  otherwise  when  he  had  to 
answer  criminally ;  that  though  the  proving  him  to  be  the  pro- 
prietor of  the  paper  might  prima  facie  subject  him  criminally^  it 
was  otherwise  when  it  was  clearly  shown  that  the  fact  of  the 
publication  was  not  his,  nor  done  with  his  privity ;  that  actus  nan 
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facit  reum  ni»i  sit  mens,  rea,  so  that  if  the  aot  of  publication        Rbow 
which  oonstitated  the  crime  was  proved  to  be  that  of  another^  the    „    ^' 

jury  would  be  boaud  to  acquit  the  defendant.     Lord  Kenyon  said         

he  was  clearly  of  opinion  that  the  proprietor  of  a  newspaper  was        1878. 
answerable  criminally  for  the  acts  of  his  servants  or  agents  for    r-tZTZc  ' 
misconduct  in  the  conducting  of  the  paper;  that  this  was  not  his    jj^inai  in/or^ 
opinion  only^  but  that  of  Lord  Hale^  Justice  Powell^  and  Justice      mation" 
Poster,  all  high  law  authorities,  to  which  he  subscribed.     This  ^""^^^'^^^ 
was  the  old  and  received  law  for  above  a  century,  and  was  not  to     ^^^^ 
be  broken  in  upon   by  any  new  doctrine  upon   libel.^^     This 
occurred  in  1808.     I  have  cited  the  case  in  full  from  the  report, 
because  of  its  exact  analogy  in  all  material  circumstances  to  the 
present  case.     The  other  case  is  that  of  Colbwm  v.  Patmore,  tried 
m  1834,  and  reported  in   1    C.    M.    &  B.  73.     A    criminal 
infonnation    had    been    filed    against    Mr.    Colburn,    as    the 
proprietor  of  the  OovH  Journal,  for  a  libel  on  a  ladv.  He  pleaded 
gaQty,  and  was  sentenced  to  pay  a  fine  of  lOOZ.  and  to  be  im- 
prisoned till  the  fine  was  paid.     He  paid  the  lOOZ.,  and  then 
brought  an  action  against  his  editor  for  breach  of  duty  in  insert- 
ing the  libellous  paragraph,  alleging  that  it  was  done  without  his 
authority  or  knowledge,  and  in  violation  of  the  contract  between 
them.    This  allegation  was  fully  proved,  and  a  verdict  was  given 
for  the  plaintiff  for  a  sum  by  way  of  damages,  which  included 
the  lOOZ.  penalty.     A  motion  was  then  made  to  arrest  the  judg- 
ment on  the  ground  that  the  plaintiff  was  in  contemplation  of 
law  a  party  to  the  offence,  and  one  wrongdoer  cannot  have  in  a 
Court  of  law  contribution  or  redress  against  another  who  was  his 
aocomplice.     The  judgment  was  ultimately  arrested  because  of  a 
defect  in  the  pleadings,  it  not  being  alleged  that  the  plaintiff  did 
not  sanction  the  circulation  of  the  journal  after  he  £:new  of  the 
Ubel,  and  so  became  actual  ^'  publisher  '*  of  the  libel.     But  the 
case  is  important  for  the  uncertainty  which  evidently  prevailed, 
both  on  the  bench  and  between  the  counsel  on  both  sides  as  to 
tiie  state  of  the  law.     The  late  Mr.  Justice  Maule  was  counsel 
for  the  defendant,  the  editor,  and  it  never  occurred  to  his  acute 
and  well-informed  mind  to  suggest  that  Mr.  Colburn  brought 
the  mischief  upon  himself  by  pleading  guilty,  and  that  he  might 
have  defended  himself  by  proving  the  real  facts.     This  would 
have  been  an  obvious  ground  of  defence  for  his  client.     On  the 
contrary,  he  admits  in  his  argument  ^^  the  law    has  made    the 
proprietor  of  a  newspaper  criminally  answerable  for  the  publi- 
cation of  a  libel  in  its  columns,  whether  the  libel  was  inserted 
with  or  without  his  knowledge/^  and  his  only  argument  was  that 
though  the  plaintiff  was  actually  innocent,  the  two  parties  were 
in  the  eye  of  the  law  equally  guilty.     Sir  Wm.  Follett,  on  the 
part  of  Mr.  Colburn,  contended  that  as  his  client  was,  in  fact, 
innocent,  the  rule  of  law  which  prohibited  a  claim  for  redress 
by  one  wrongdoer  against  another  ought  not  to  be  held  applic- 
able.   Baron  Alderson  remarked,  in  the  course  of  the  argument 
"  la  it  not  more  correct  to  say  that  the  plaintiff  was  actually 
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Rw.         ignorant,  but  legally  ignorant  ?  *'     He  afterwards  remarks :  ''  A 
HoLBRooK     "'^^^'^  is  presumed  to  authorise  the  insertion  of  a  libel ;  in  other 

*     cases  he  is  not  presumed  to  authorise  the  wilful  act  of  his  servant 

1878.  either  in  civil  or  criminal  proceedings.  Does  the  proprietor  of  a 
Libel^Cri'  ^^^spaper  give  authority  to  the  editor  to  publish  e-^erything 
minal  infor-  Hbellous  or  not  ? "  This  then  was  the  state  of  the  law  before 
maiion—  the  Act  was  passed.  The  proprietor  of  a  newspaper  which  con- 
tm^Hor  t^^i^^d  *  personal  libel  was  treated  as  a  criminal^  though  he  had 
not  himself  committed  the  criminal  act,  or  procured  or  incited 
another  to  commit  it,  nor  aided  in  its  commission^  nor  knew  that 
it  was  about  to  be  committed.  I  think  it  cannot  be  doubted  from 
the  tenor  of  the  Act  itself,  apart  from  its  historical  origin,  that 
the  intention  of  the  Legislature  was,  amongst  other  things,  to 
mitigate  the  rigour  of  the  common  law  in  this  particular,  and  to 
place  the  proprietor  of  a  newpaper  in  the  same  position  as  any 
other  employer,  whose  servant  had  in  the  course  of  his  employ- 
ment committed  an  offence  against,  and  to  the  injury  of  a  third 
person.  The  Act  is  entitled  ''An  Act  to  amend  the  law  of 
libel,"  and  its  declared  objects  are — first,  the  better  protection  of 
private  character  ;  secondly,  the  more  effectually  securing  the 
liberty  of  the  press ;  and,  thirdly,  the  better  preventing  abuses 
in  exercising  the  said  liberty."  The  second  object  forms  the 
subject  of  several  sections,  and  by  them  the  defendant  in  an 
action  for  libel  is  allowed  to  give  in  evidence  in  mitigation  of 
damages  (under  certain  conditions)  an  apology;  and  to  pay 
money  into  court ;  and  the  defendant  in  an  indictment  or  infor- 
mation is  permitted  to  plead  the  truth  as  a  justification  provided 
he  shows  that  the  publication  was  for  the  public  benefit ;  and  to 
be  entitled  to  costs  upon  a  verdict  of  not  guilty.  Between  these 
latter  provisions  comes  the  7th  section,  the  true  meaning  of 
which  is  the  question  now  before  us.  The  words  are :  "Whenso- 
ever upon  the  trial  of  any  indictment  or  information  for  the 
publication  of  a  libel,  under  the  plea  of  not  guilty,  evidence  shall 
have  been  given  which  shall  establish  a  presumptive  case  of 
publication  against  the  defendant  by  the  act  of  any  other  person 
by  his  authority,  it  shall  be  competent  to  such  defendant  to  prove 
that  such  publication  was  made  without  his  authority,  consent,  or 
knowledge,  and  that  the  said  publication  did  not  arise  from  want 
of  due  care  and  caution  on  his  part."  Although  the  section  is 
wanting  in  precision,  it  seems  clear  that  the  word  ''  publication,*' 
wherever  it  occurs  in  the  section,  points  to  the  libel  and  not  to 
the  newspaper.  The  section  says  nothing  about  newspapers.  It 
applies  to  any  printed  or  written  slander  whether  contained  in  a 
newspaper,  book,  pamphlet,  handbill,  or  letter.  What  it  deals 
with  is  the  libel,  and  nothing  more.  Again,  the  clause  does  not 
say  what  is  to  be  the  effect  of  proving  the  negative ;  but  there 
can  be  as  little  doubt  that  it  means  it  to  be  an  entire  defence 
entitling  the  defendant  to  a  verdict  and  not  merely  to  a  mitigation 
of  punishment.  The  effect  of  it,  read  by  the  light  of  previous 
decisions,  and  read  so  as  to  make  it  remedial,  must  be,  that  an 
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aathoriiy  from  the  proprietor  of  a  newspaper  to  the  editor  to         Rk. 
pabliflh  what  is  libellous  is  no  longer  to  be,  as  it  formerly  was,  a    ^^^^^j^ 

presumption  of  law,  but  a  question  of  fact.     Before  the  Act  the         

only  question  of  fact  was  whether  the  defendant  authorised  the        1878. 
publication  of  the  paper ;  now  it  is  whether  he  authorised  the    r  iITZcw- 
pablication  of  the  libel.     It  is  true  that  the  production  of  the    minal  in/or- 
paper  which  contained  the  libel,  coupled  with  proof  that  the      matton-- 
defendant  is  the   proprietor,  is   prima  fade  evidence  that   he   ^^o^^^  ^J 
caused  the  publication  of  the  libel,  and  the  onus  is  on  him  to     ^^^^ 
prove  the  negative.     But  when  he  has  proved  that  the  literary 
department  was  entrusted   entirely  to   an   editor,  the  question 
what  was  the  extent  of  the  authority  which  that  employment 
involved,  is  to  be  tried  upon  the  principle  which  is  applicable  to 
all  other  questions  of  authority  \  and  I  think  the  jury  ought  to 
be  told,  in  this  as  in  every  other  case,  that  criminal  intention  is 
not  to  be  presumed,  but  is  to  be  proved ;  and  that,  in  the  absence 
of  any  evidence  to  the  contrary,  a  person  who  employs  another 
to  do  a  lawful  act,  is  to  be  taken  to  authorise  him  to  do  it  in  a 
lawful  and  not  in  an  unlawful  manner.      This  is  the  doctrine 
which  is  applied  to  other  cases  of  wrong  done  by  servants  when 
it  is  sought  to  fix  with  criminal  liability  the  employer ;  and  the 
statute  intended  to  place  libel  upon  the  same   footing  in  this 
respect  as  other  torts.    Although  the  employer  is  liable  civilly 
for  such  a  wrong,  this  is  not  upon  the  presumption  of  authority, 
but  by  virtue  of  the  maxim  Respondeat  superior,  which,  on  grounds 
of  policy  and  general  convenience,  puts  the  master  in  the  same 
position  as  if  he  had  done  the  wrong  himself — a  maxim  which,  as 
I  before   observed,  pertains   to  civil,  and   not,  except  in  rare 
instances,  to  criminal  liability.     I  am  far  from  saying  that  the 
mere  appointment  of  an  editor  without  supervision  or  control, 
may  not,  in  some  cases,  involve  an  authority  to  publish  libels. 
If  the  paper  was  a  calumnious  paper,  its  general  character  would 
native  the   ordinary  presumption  of  innocent  intention,  and 
fiurly  lead  to  the  inference  that  the  proprietor  authorised  the 
insotion  of  slanderous  articles.     But  that  cannot  be  said  of  a 
respectable  paper,  as  the  one  in  question  is  admitted  to  be.    The 
exceptionable  class  of  cases  to  which  I  have  referred  are  public 
nuisances.     In  these  cases  the  wrong  is  done  to  the  public,  and 
not  to  any  particular  individual;  and  in  that  case  no  one  can 
sue  for  damages  unless  he  happens  to  have  ^stained  some  excep- 
tional injury.  Of  such  a  class  the  case  o(Reg  v.  Stephens  (L.  Bep. 
1  Q.  B.  702)  is  an  illustration.     The  workmen  of  the  owner  of  a 
colliery  quarry  had  stacked  the  refuse  of  the  quarry  by  the  side 
of  a  navigable  river  in  such  a  manner  that  it  fell  into  the  stream 
and  obstructed  the  navigation ;  and  although  the  owner  proved 
that  he  lived  at  a  distance,  and  did  not  know  what  was  being 
done,  and  although  he  had  given  directions  to  the  contrary,  he 
was  held  criminally  liable  for  the  nuisance.     Here  the  wrong  was 
ooumon  to  all  the  public,  and  the  remedy  by  indictment  was  the 
only  remedy.     This  was  the  ground  of  the  decision.     Libelj  as  I 
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Rw.  have  already  observed^  does  not  belong  to  this  class^  bnt  to  the 

HoiBRooK  ordinary  class  of  offences  against  the  person.     I  am,  therefore^  of 

*  opinion  that  the  direction  to  the  jury  was  imperfect,  and  the 

1878.  verdict  wrong,  and  consequently  that  the  verdict  ought  to  be  set 

Libel^  Cri-     ^^"®* 

minal  in/or-  MsLLOB,  J. — The  qaestion  for  consideration  in  this  case  arose 
motion—      npon  the  trial  before  Grove,  J.,  of  a  criminal  information  against 

PfXM^ir  ^"^  defendants,  who  are  the  proprietors  and  publishers  of  the 

Portsmouth  Times  and  National  Gazette,  for  a  libel  on  a  Mr. 
Howard  contained  in  that  newspaper.  On  the  trial  the  verdict 
passed  against  all  the  defendants,  who  were  all  found  guilty  of 
the  offence.  There  had  been  a  former  trial  of  the  case,  in  which 
the  judge  had  directed  a  verdict  to  be  entered  against  all  the 
defendants  on  the  ground  that  they  did  not,  upon  the  evidence 
then  given,  come  within  the  true  intent  and  meaning  of  the  7th 
section  of  the  6  &  7  Vict.  c.  96.  A  rule  for  a  new  trial  was  there- 
upon obtained  by  Mr.  Cole,  and  afterwards  made  absolute,  on  the 
ground  that  the  judge  ought  not  to  have  withdrawn  the  question 
from  the  jury,  but  should  have  left  it  to  them,  npon  that  evidence, 
with  a  suitable  direction.  The  only  respect  in  which  my  present 
judgment  differs  from  that  I  gave  in  the  former  case  is  that  I 
think  that  I  was  wrong  in  holding  that  the  judge  was  right  in 
withdrawing  the  evidence  from  the  consideration  of  the  jury  and 
deciding  it  himself.  On  the  last  trial  Grove,  J.  left  the  question 
to  the  jury,  with  a  careful  and  elaborate  summing  up,  and  they 
thereupon  found  a  verdict  of  guilty  against  all  the  defendants. 
Upon  the  hearing  of  the  present  rule  Mr.  Cole,  for  the  defen- 
dants, made  several  objections  to  the  verdict,  viz.,  on  the  ground 
that  it  was  against  the  weight  of  the  evidence,  and  on  the  ground 
of  misdirection  by  the  judge.  On  the  argument  against  that  rule, 
the  only  substantial  question  turned  upon  the  construction  of  the 
statute  6  &  7  Vict.  c.  96,  entitled,  '^  An  Act  to  amend  the  law 
respecting  defamatory  words  and  libel.^'  The  recital  to  the  first 
section  shows  the  object  of  the  Act  to  have  been  for  the  better 
"  protection  of  private  '*  character,  and  for  more  *'  effectually 
securing  the  liberty  of  the  press,'^  and  for  better  preventing 
'^  abuses  in  exercising  the  said  liberty.'^  The  section  upon  which 
the  matter  more  particularly  depends  is  the  7th,  which  enacts 
'^  that  whensoever  upon  the  trial  of  an  indictment  or  information 
for  the  publication  of  a  libel,  under  the  plea  of  not  guilty,  evidence 
shall  have  been  given  which  shall  establish  a  presumption  of  pub- 
lication, against  the  defendant  by  the  act  of  any  other  person^  by 
his  authority  it  shall  be  competent  to  such  defendant  to  prove 
that  such  publication  was  made  without  his  authority,  consent,  or 
knowledge,  and  that  the  said  publication  did  not  arise  from  want 
of  due  care  and  caution  on  his  part.^^  I  regret  that  there  exists 
a  difference  of  opinion  amongst  the  judges  who  heard  the  argument 
as  to  the  true  construction  of  this  statute.  I  have  read  the  very 
able  arguments  of  my  Lord  Chief  Justice  and  my  brother  Lush 
with  care,  and  regret  that  I  am  not  able  to  come  to  the  same  con- 
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dofiion  witii  them.     I  admit  the  force  of  their  reasoning,  bat  it        An. 
does  not  satisfy  all  the  difficnlties  in  the  constrnction  which  press    HoLraooK. 

npon  my  mind.     I  am  of  opinion  therefore  that  the  rule  should        

be  discharged,  and  that  the  verdict  should  stand.  The  several  1^78. 
defendants  were  joint  proprietors  of  the  newspaper  in  question,  /^i^J^Zcw*. 
and  each  contributed  his  assistance  in  various  departments  to  the  mnal  in/or- 
management  and  publication  of  the  same,  but  neither  of  them  took  J^"^*^.""' 
part  in  the  editorial  management  of  it ;  but  that  department  was  prop^tor^ 
by  Uie  defendants  devolved  upon  a  manager  named  Oreen,  who, 
it  appeared  on  the  evidence,  had  procured  the  article  in  question 
to  be  written,  and  had  caused  it  to  be  inserted  in  the  newspaper. 
The  defendants  were  not  any  of  them  aware  of  the  insertion  of 
Oie  offensive  article  in  the  newspaper  until  after  the  publication 
thereof,  when  their  attention  was  called  to  it.  I  do  not  stop  to 
refer  to  the  subsequent  sale  of  a  single  paper,  or  to  the  steps 
taken  on  the  part  of  the  defendants  to  stop  the  farther  circula- 
tion of  the  newspaper,  when  they  became  aware  of  the  libel.  I 
consider  that  the  evidence  of  Mr.  Green,  the  manager  appointed 
by  the  defendants,  raises  the  real  question  in  the  case,  and  it  is 
upon  that  evidence  that  I  base  my  opinion.  Mr.  Green,  being 
called  as  a  witness  on  the  part  of  the  defendants,  said  that,  ^Hhey 
(the  defendants)  leave  it  entirely  to  my  discretion  what  I  shall  put 
in  the  paper ;  they  appointed  me  with  general  authority  to  conduct 
the  paper,  they  have  never  taken  notice  of  my  articles  one  way  or 
the  other,  they  have  never  found  fault  with  the  articles.^'  It  is 
difficnlt  to  conceive  of  an  authority  more  complete  or  unfettered ; 
and  it  appears  to  me  that  by  so  constituting  Mr.  Green,  the 
editor,  with  such  authority,  the  defendants  must  be  taken  to  have 
aathorised  the  insertion  of  all  matter  appearing  in  the  newspaper 
m  question.  The  recital  in  the  statute  defines  one  main  object  of 
it  to  have  been  "  the  better  protection  of  private  character,^'  as 
well  as  the  "  more  eflFectually  securing  the  liberty  of  the  press,'' 
which  I  concede  to  be  a  perfectly  reasonable  object.  The  words 
are,  "  Whenever,  upon  the  trial  of  any  indictment  or  information 
for  the  publication  of  a  libel,  under  the  plea  of  not  guilty,  evidence 
shall  have  been  given  which  shall  establish  a  presumptive  case  of 
publication  against  the  defendant  by  the  act  of  any  other  person  by 
his  authority,  it  shall  be  competent  to  such  defendant  to  prove  that 
SQch  publication  was  made  without  his  authority,  consent,  or 
knowledge/'  Now,  I  think  that  these  words  may  well  be 
satisfied  by  permitting  the  defendant  to  negative  in  point  of  fact 
the  presumption  which  before  arbitrarily  prevailed,  and  could  not 
be  oontroverted  on  the  trial  by  giving  in  evidence  the  real  facts. 
For  instance,  as  proprietors  they  might  have  expressly  forbidden 
the  insertion  of  some  specific  libel  in  the  paper,  and  have  ordered 
it  to  be  destroyed ;  nevertheless,  by  accident,  or  by  design,  or 
misunderstanding,  it  might  have  got  into  the  newspaper  against 
iheir  order  and  without  their  consent.  Again,  they  may  have 
axpresaly  forbidden  the  editor  to  insert  any  article  of  a  defa- 
iDatoiy  character  without  their  express  authority,  but  the  editor 

VOL.  XIV.  o 
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Rbo.        may  nevertlielesB  have  inserted  it  in  the  newspaper  without  tiieir 
„    ^'  knowledfife.      Other  circnmstances  may  be   imagined  in  which 

'    libels  may  have  inserted  in  the  newspaper,  and  for  which,  but  for 

1878.  this  section  the  defendants  would  have  been  liable  as  upon  an 
Uhd^C  '  *^^°^  authority.  But  to  apply  it  to  a  case  like  the  present, 
minal  in/or-  where  the  fullest  authority  was  given  to  insert  any  article  at  the 
mation-^  discretion  of  the  editor  without  restriction  as  to  their  character 
^otectionof  i^jj^  nature,  seems  strangely  at  variance  with  the  recited  object  of 
pr(^tru  .  ^^  statute — viz.,  ''for  the  better  preventing  abuses  in  the 
exercise  of  such  liberty ;  ^^  but  it  was  contended  that  the  statute 
did  protect  proprietors  of  newspapers  in  all  cases  in  which  they 
had  not  specially  known  or  authorised  the  manner  of  the  specific 
libel.  I  fear  that  if  such  a  construction  of  this  section  should 
prevail,  the  other  objects  recited  in  the  statute — viz.,  '^  the  better 
protection  of  private  character"  and  preventing  abuses  in 
exercising  the  said  "  liberty  of  the  press  *'  would  be  utt-erly  lost 
sight  of,  and  it  would  become  more  properly  speaking,  a  statute 
for  the  greater  protection  of  newspaper  proprietors,  and  for  the 
more  effectual  encouragement  of  the  sale  of  newspapers  con- 
taining libellous  articles.  Another  main  consideration  which 
influences  my  opinion,  is  the  increased  difficulty  which  it 
introduces,  and  imposes  upon  a  party  seeking  redress  in  a  case 
of  a  scandalous  libel,  in  which  the  obtaining  of  damages  can 
afford  no  adequate  satisfaction.  It  is  true  that  the  cases  of  Beg, 
V.  Walter  and  of  Colburn  v.  Patmore  which  established  the 
criminal  liability  of  a  newspaper  proprietor  for  the  acts  of  his 
servants,  were  supposed  to  have  inflicted  a  great  hardship  upon 
the  defendant,  which  cases  were  doubtless  in  the  mind  of  the 
framer  of  the  statute  in  question ;  yet  it  by  no  means  follows 
that  he  contemplated  the  giving  of  an  entire  immunity  from 
liability  on  the  part  of  the  newspaper  proprietors ;  and  it  appears 
to  me,  from  the  recitals  in  the  statute  and  the  nature  of  its 
provisions,  that  it  was  not  intended  absolutely  to  reverse  the  rule 
laid  down  by  Lord  Kenyon  in  Reg,  v.  Walter.  I  cannot  help 
thinking  that  clearer  and  simpler  language  and  different 
recitals  would  have  been  adopted  had  such  been  the  case. 
It  is  argued,  however,  that,  unless  such  be  the  meaning  of 
the  section  it  will  be  entirely  nugatory.  I  cannot  bring 
myself  to  that  view  of  the  statute ;  but,  as  I  have  already 
said,  I  think  that  many  cases  may  be  suggested  in 
which  the  objects  of  the  statute  may  be  satisfied,  without 
so  construing  the  words  used.  Should,  however,  such  construc- 
tion prevail,  it  will  throw  the  greatest  obstacles  in  the  way  of  a 
prosecutor  desiring  to  proceed  by  indictment  or  information  for 
a  serious  and  scandalous  libel ;  how  is  the  person  defamed  to 
proceed  to  punish  the  libeller  7  If  he  attacks  the  proprietor  as 
the  person  who  profits  by  the  libel,  and  therefore  apparently  the 
right  person  to  proceed  against,  he  may  be  met  by  evidence  on 
the  trial,  that  such  proprietor  had  nothing  to  do  with  the  actual 
management  of  the  newspaper,  but  merely  provided  the  capital 
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neoessary  for  its  establishment,  and  his  only  interference  the        Rtxh 
receiving  of   the  profits   arising  from   the    sale.     How  is   the    „    *'• 

pro3ecDtor  to  find  ont  the  actnal  libeller,   whether   proprietor,         

editor,  or  correspondent,  and  how  is  he  to  prove  his  identity?        1878. 
Sorely  if  the  wide  construction  contended  for  had  been  intended    ,  -jSiZcri 
bj  the  framer  of  the  Act,  provision  would  have  been  made  for  the    ,„,-^/  iVi/j^ 
registering  of  the  editor  or  author  who  was  responsible  for  the     mation— 
libel,  and  for  enabling  the  prosecutor  to  discover  who  he  was.  ^orec/ton  of 
Even  then  it  might  be  that  the  editor  was  a  man  of  straw,  without      ^^^  ^ 
the  means  of  satisfying  any  fine  or  the  costs  of  any  prosecution 
which  on  conviction  might  be  imposed  upon  him  i  he  might  be  a 
person  alike  destitute  of  character  and  principles,  hired  only  for 
his  skill  in   defamation,  and  his  capacity  to  create  a  wretched 
craving  to  read  the  scandalous  and  libellous  contents  of  the  paper 
which  he  was  hired  to  conduct.     This  is  a  consideration  which 
miich  influences  my  opinion,  seeing  that  no  means  are  provided  in 
a  criminal  case  by  discovery  by  interrogatories  or  otherwise  for 
ascertaining  the  real  author  or  contributor.     In  fact,  the  result 
must  be,  that  however  scandalous  the  libel,  the  person  defamed 
can  have  no  real  redress  criminally  against  the  actual  libeller  as 
he,  being  upon  the  hypothesis  a  man  of  straw,  can  pay  neither 
fine  nor  costs.     It  may,  however,  be  asked  what  is   then  the 
provision   "  for  more  efiectually  securing  '^  the  ''  liberty  of  the 
press,'-'  if  the  meaning  of  the  section  be  limited,  as  suggested  by 
me  ?    I  find  a  ready  answer  in  the  provisions  of  the  2nd  and  6th 
sections,  which  enable  a  person  charged  criminally  with  libel,  to 
plead  that  the  substance  of  the  libel  is  true ;  and  in  case  of  action 
that  it  was  inserted  without  malice,  and  that  before  action  he  had 
tendered  an   apology,   which  provisions  form   a  most   material 
alteration  in  the  law  heretofore  in  force  with  regard  to  the  law  of 
libeL     On  the  trial  of  the  present  information,  no  doubt  could  be 
suggested  that  a  presumptive  case  of  publication  by  authority  of 
the  defendants  had  been  established,  and  the  only  question  which 
then  remained  was  whether  the  evidence  given  on  behalf  of  the 
defendant  negatived  the  presumption  that  the  libel  in  question 
had  been  published  without  their  authority,  consent,  or  know- 
ledge, and  that  the  said  publication  did  not  arise  from  want  of 
due  care  or  caution  on  their  part.     I  am  of  opinion  that  the 
evidence  given  on  the  part  of  the  defendants  wholly  failed  to 
establish  such  a  defence  under  the  statute,  but,  on  the  contrary, 
warranted  the  jury  in  finding  them  guilty  on  both  divisions  of 
the    proposition    which    were   essential   to   their   defence.     An 
unlimited   discretion    and  authority   had    been,    in    fact,    con- 
ferred   on     Mr.     Green,    the     editor,    to     insert    articles     of 
whatever    nature    and    character    he    might    deem     expedient 
to  insert,  and  their  consent  was  involved  in  the  same  authority ; 
and  therefore  nnless  it  can  be  successfully  contended,  that  the 
authority,  consent,  or  knowledge,    mentioned  in  the  exempting 
clause  of  the  section,  requires  the  prosecutor  to  prove  that  the 
particular  specific  libel  must    have    been  actually  authorised, 

0  2 
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Rao.        known^  and  approved^  in  each  case^  I  cannot  bnt  tiiink  that  the 
HoLBRooK     ®^<^®^c®  snfBced  to  warrant  the   conclnsion  at  which  the  jury 

'    arrived.     It  was  observed  during  the  argument,  that  as  a  general 

1878,  rule,  an  authority  to  an  agent  to  conduct  a  commercial  business, 
T'^JZor-  ^^®^  ^^*  extend  to  enable  such  agent  by  implication  to  make  hia 
minalinfor'  principal  liable  for  a  crime  committed  by  such  agent.  Now 
mation^  this  may  be  true  as  a  general  proposition,  where  a  crime  is  com- 
i^otert^jwi  of  minted  by  an  agent,  beyond  the  scope  of  his  authority,  without  tlje 
^^  *  consent  of  his  principal,  but  it  has  no  application  to  a  business 
or  commercial  speculation  of  this  description,  where,  in  the  very 
nature  of  things,  it  is  essential  to  the  prosperity  of  the  paper, 
that  articles  of  very  various  character  and  description  should  be 
inserted.  Indeed  the  cases  of  Bex  v.  Walter  and  OolboumY. 
Patmore  show  that  this  must  be  so,  as  the  decisions  in  those  cases 
proceeded  upon  the  principle  that  in  such  a  case  the  liability  of 
the  proprietor  and  superior  resulted  from  the  act  of  the  servant. 
In  fact  Mr.  Green,  in  the  management  of  the  editorial  depart- 
ment, was  the  alter  ego  of  each  of  the  defendants,  and  was  in 
fact  authorised  to  insert  in  every  issue  of  the  newspaper,  whatever 
matter  he  considered  suitable  and  likely  to  increase  its  circula- 
tion, and  the  insertion  of  the  libel  in  question  in  the  newspaper 
was  clearly  within  the  scope  of  his  authority.  As  I  cannot 
believe  that  the  object  of  the  statute  was  to  require  prosecutors, 
in  such  cases,  to  prove  an  actual  authority  or  consent  to  the 
specific  libel,  I  cannot  do  other  than  express  my  opinion  that  the 
jury  were  justified  in  finding  the  defendants  guilty.  I  am 
further  of  opinion,  although  it  is  not  necessary  in  order  to  dis- 
charge this  rule  to  decide  it,  that  there  was  a  question  upon  the 
evidence  fit  for  the  consideration  of  the  jury,  whether  the  publica- 
tion in  question  arose  from  want  of  due  care  or  caution  on  the 
part  of  the  defendants,  and  I  think  that  the  jury  might  well 
think  that  the  defendants  failed  to  show  that  it  did  not  so  arise. 
It  appears  to  me  that  for  proprietors  of  a  newspaper  to  devolve 
upon  an  editor  the  entire  control  and  unfettered  discretion  as  to 
what  articles  he  shall  insert  without  requiring  him  to  abstain  from 
the  insertion  of  all  defamatory  matter,  or  without  making  some 
provision  for  supervision  by  the  defendants,  who  are  the  parties 
interested  in  the  speoulation,  does  exhibit  a  want  of  due  care 
or  caution  on  their  part.  The  object  of  an  editor  is  generally 
to  make  the  paper  sell  and  to  become  a  profitable  speculation 
to  his  employers,  and  unhappily  the  insertion  of  sensational  or 
defamatory  articles  has  too  often  a  great  tendency  to  bring  about 
so  profitable  a  result.  I  think,  therefore,  there  was  evidence 
that  the  defendants  did  not  use  due  care  and  caution  in  entrusting 
Mr.  Green  with  unfettered  authority,  in  the  management  of  the 
editorial  department  of  their  newspaper,  and  I  am  of  opinion, 
therefore,  that  on  all  grounds  the  rule  should  be  discharged. 

CocKBURN,  C.J. — The  question  in  this  case  is  one  of  consider- 
able importance  as  regards  the  law  of  libel,  inasmuch  as  it 
involves  the  construction  which  is  to  be  put  on  the  7th  section  of 
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the  6  &  7  Vict.  c.  96 ;  an  enactment  passed  to  relieve  tlie  pro-        Rw. 
prietora  of  public  journals  from  the  heavy  responsibility,  so  far  as    jjqi^qq^ 

the  criminal  law  was  concerned,  which  rested  on  them  before  in        

respect  of  libellous  matters  published  in  such  journals,  without  1878. 
their  authority,  knowledge,  or  consent.  The  state  of  the  law  Li^^Cri- 
which  this  enactment  was  intended  to  remedy,  was  in  my  opinion  minal  inform 
inconsistent  with  the  first  and  common  principles  of  justice,  and  mation— 
one  which  was  discreditable  to  the  legislation  of  this  country.  It  ^^^Zr^ 
had  been  laid  down  authoritatively,  at  a  time  when  perhaps 
less  liberal  views  as  to  the  liberty  of  the  press  prevailed,  that  the 
proprietor  of  a  public  journal  though  absent,  and  wholly  ignorant 
of  matters  inserted  in  the  journal  by  his  editor,  was  nevertheless 
responsible,  not  only  civilly,  but  also  criminally,  if  the  matter  so 
inserted  were  libellous — ^in  direct  contravention,  I  cannot  but 
think,  of  the  fundamental  principle  that,  to  constitute  guilt  there 
must  be  a  mens  rea — an  intention  to  violate  the  law.  It  was  to 
remedy  this  state  of  the  law  that  the  statutory  enactment,  6  &  7 
Vict.  c.  96,  s.  7,  was  passed,  with  which- we  have  here  to  deal. 
It  provides  that  when  "  evidence  shall  have  been  given  which 
shall  establish  a  presumptive  case  of  publication  against  the 
defendant  by  the  act  of  any  other  person  by  his  authority,  it 
shall  be  competent  to  such  defendant  to  prove  that  such  publica- 
tion was  made  without  his  authority,  consent,  or  knowledge, 
and  that  the  said  publication  did  not  arise  from  want  of  due  care 
and  caution  on  his  part.^'  The  question  is  as  to  what  will 
satisfy  the  exigency  of  the  terms  by  which  immunity  is  thus 
given  to  the  proprietor  on  the  condition  of  his  showing  that  he 
has  not  given  authority  for  the  publication  of  the  libel.  In  the 
first  place,  would  it  be  enough  for  the  defendant  to  show  that 
he  had  not  specifically  authorised  the  insertion  of  the  article  or 
matter  complained  of,  if  it  should  appear  that  he  had  given 
authority  to  insert  matter  whether  libellous  or  innocent,  at  the 
discretion  of  the  editor  ?  I  answer  unhesitatingly  in  the  negative. 
Bat  it  appears  to  me  equally  untenable  to  say  that,  because  a 
proprietor  intrusts  the  conduct  of  a  public  journal  to  the  plenary 
diso-etion  of  an  editor,  he  thereby  gives  authority  to  the  editor  to 
commit  a  breach  of  the  law  by  the  insertion  of  libellous  matter. 
In  the  first  place,  let  me  ask  if  the  principal  in  appointing  and 
giving  authority  to  his  editor  were  expressly  to  prohibit  the 
insertion  of  any  libellous  matter  in  the  paper,  would  not,  so  far  as 
the  question  of  authority  is  concerned,  such  express  prohibition 
be  sufficient  to  satisfy  the  statute  ?  I  think  the  answer  must 
be  in  the  afiSrmative;  for  what,  unless  he  himself  superintends 
the  insertion  of  every  article,  in  which  case  the  statute  would  be 
useless,  can  the  proprietor  do  more  ?  But  surely  the  prohibition 
not  to  violate  the  law  is  impliedly  involved  in  every  service  in 
which  an  agent  is  employed,  and  in  which  the  law  may  possibly 
be  broken  by  such  agent.  Take  the  case  of  an  agent 
employed  to  buy  goods  on  which  a  duty  is  payable,  and  who,  to 
benefit  his   employer,   buys   smuggled  goods   unknown  to  the 
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Ak.        employer.     The  agent  would  be  criminally  liable^  the  employer 

HoLBBooK    ^^^^^  ^^**     ^  ^^   seems  to  me,   the   proprietor  of  a  public 

'   journal,  who  gives  general  authority  to  the  editor  he  employs 

1878.       is   entitled   to   assume    that    the   editor,   knowing  the  law  as 

labei^Cri'   ^®^  *^  himself,   will   take   care   for  his  own  sake  as  well  as 

minalinfor-  for   the   Sake   of  his    employer    to    keep    within    the   law   by 
mation—     inserting  nothing  which  would  bring  himself  within  the  reach  of 

^^o^^rieioT^  the  law,  either  criminally  or  civilly,  or  make  his  principal  liable  in 
damages  which  he  again  would  be  liable  to  make  good  to  his 
employer.  I  am  at  a  loss  to  see  to  what  cases  the  statutoiy 
provision  in  question  would  be  applicable  if  not  to  this.  It  is 
notorious  that  in  many,  perhaps  in  the  majority  of  instances, 
public  journals  are  carried  on  for  the  benefit  of  proprietors,  who 
find  the  necessary  capital,  by  editors  employed  by  them^  and  to 
whom  the  conduct  of  the  paper  is  committed  without  any 
immediate  control  or  interference  of  the  principal.  In  my 
opinion  it  was  intended  to  exempt  principals  so  circumstanced,  if 
able  to  satisfy  a  jury  that  they  had  not  authorised,  directly  or 
indirectly,  the  insertion  of  libellous  matter,  from  being  held 
criminally  liable.  It  is  to  be  observed  that  in  both  the  striking 
cases  referred  to  by  my  brother  Lush,  those  of  jBcoj  v.  Walier  and 
Colhum  V.  Patmorey  as  also  in  the  case  of  Bex  v.  Ovich  (Moo.  & 
Mai.  433),  the  conduct  of  the  journal  had  been  left  by  the 
proprietor,  as  in  this  case,  to  the  management  of  an  editor, 
while  the  proprietor,  absent  at  a  distance,  had  been  ignorant 
of  the  fact  of  the  libellous  matter  having  been  published.  It 
was  to  meet  such  cases,  I  cannot  doubt,  that  this  section  of  Lord 
Campbell's  Act  was  directed.  It  was  a  remedial  Act,  and  one 
which  as  bringing  the  law  into  harmony  with  general  principles, 
should  receive  a  liberal  interpretation.  I  think  we  should  be 
defeating  what  was  intended  to  be  its  operation  if  we  were  to 
hold  that  a  general  authority  given  to  an  editor  to  manage  a 
public  journal  involved  an  authority  to  publish  libellous  matter, 
and  that  a  proprietor  giving  such  authority  still  remained 
criminally  liable  for  a  libel,  without  specific  authority  expressed 
or  implied,  for  publishing  such  libel  or  any  consent  or  knowledge 
thereto  on  his  part.  It  is  true  that  the  terms  in  which  the 
authority  was  given  to  the  editor  in  the  present  case  at  fiirst  sight 
seem  large.  According  to  the  evidence  of  the  editor,  the  defen- 
dants "  left  it  entirely  to  his  discretion  what  he  shocdd  put  into 
the  paper.  They  gave  him  general  authority  to  conduct  the 
paper ;  they  never  took  notice  of  his  articles,  one  way  or  the 
other.''  But  what  is  this  beyond  what  is  implied  in  the  general 
authority  given  to  an  editor  by  every  proprietor  ?  What  is  this 
more  than  in  e^ttenso  what  would  be  implied  in  a  general  authority 
to  conduct  the  paper  ?  In  my  opinion  it  would  be  to  put  much 
too  strained  and  unwarranted  a  construction  on  such  a  general 
authority  to  treat  it  as  giving  a  licence  to  the  editor  to  publish 
libels  in  a  paper  he  was  employed  to  conduct.  I  have  no  hesita- 
tion in  saying  where  a  general  authority  is  given  to  an  editor  to 
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pnblisli  libellous  matter  at  liis  discretion^  it  will  avail  a  proprietor        Bbq. 
nothing  to  show  that  he  had  not  authorised  the  publication  of  the   ^^j^^^q^ 

libel   complained   of.     It  is   equally   clear   that  though  in  the   '     

authority  originally  given  to  the  editor  no  licence  to  publish  I878. 
libellous  matter  may  have  been  contained^  still  such  an  authority  jjiJZr}ri^ 
may  be  inferred  from  the  conduct  of  the  parties,  as  for  instance  minal  inform 
from  the  fact  that  other  libels  have  been  published  in  the  paper  wation— 
which  have  come  to  the  knowledge  of  the  proprietor,  and  ^^l^^^l^-^ 
without  his  remonstrance  or  interference,  or  the  removal 
of  the  editor,  from  which  the  assent  of  the  proprietor 
might  well  be  inferred.  I  do  not,  therefore,  feel  the  appre- 
hension which  has  been  expressed  of  the  mischief  which  would 
result  from  the  immunity  which  newspaper  proprietors  would 
derive  from  holding  them  free  from  criminal  responsibility  when 
they  employ  an  editor  with  general  authority  to  conduct  the 
paper.  The  immunity  would  quickly  cease  if  they  suffered  the 
paper  to  become  the  vehicle  of  calumny.  There  are  journals 
as  to  which  no  jury  would  hesitate  to  say  that  the  editors  were 
authorised  by  the  proprietors  to  invent  or  give  currency  to  libel. 
Protection  is  further  afforded  to  individuals  and  the  public  by  the 
immunity  afforded  by  the  statute  being  conditioned  on  the 
exercise  of  due  care  and  caution  on  the  part  of  the  proprietor. 
Many  circumstances  might  be  held  by  a  jury  to  amount  to  the 
absence  of  the  care  and  caution  thus  required.  The  employment 
of  an  incompetent  or  untrustworthy  editor,  or  one  who  has 
before  been  proceeded  against  for  libel,  total  omission  ever  to 
look  at  the  paper  to  see  in  what  manner  it  was  conducted,  or,  as 
in  this  very  case,  the  omission,  though  taking  part  in  the  publi- 
cation of  the  paper,  to  insist  on  having  articles  of  a  doubtful 
tendency  submitted  for  approval,  might  be  deemed  by  a  jury 
sufficient  to  disentitle  a  proprietor  to  the  protection  of  the 
statute.  It  must  always  be  borne  in  mind  also  that  it  is  only 
on  the  penal  responsibility  of  the  proprietor  that  a  limit  is  thus 
placed.  His  liability  to  damages  in  a  civil  action  remains  as 
before.  No  hardship  is  therefore  imposed  on  the  individual 
prosecutor,  who,  in  the  eye  of  the  law,  prosecuted  not  on  his 
own  behalf  but  on  that  of  the  public,  and  who  may  still  hold  the 
proprietor  liable  in  damages,  and  if  he  pleases,  prosecute  the 
editor  as  the  publisher  of  the  libel.  This  being  the  view  I  take 
of  the  statute,  it  seems  to  me  that  the  direction  of  the  learned 
jodge  at  the  late  trial  was  defective  in  not  explaining  to  the  jury 
that  a  general  authority  to  an  editor  to  conduct  the  business  of  a 
newspaper,  in  the  absence  of  anything  to  give  it  a  different 
character^  must  be  taken  to  mean  an  authority  to  conduct  it 
accoi^ing  to  law.  I  agree  that,  as  regards  two  of  the  three 
defendants,  there  may  have  been  evidence  to  go  to  the  jury  of 
knowledge  and  consent  on  their  parts,  as  it  appears  that  they 
became  aware  of  the  article  in  question  before  the  sale  of  the  paper 
had  come  to  an  end,  and  took  no  steps  to  stop  the  issue  of  the 
remaining  numbers  of  the  paper,  and  therefore  might  be  held  to 
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Rao.        have  known  of  and  consented  to  the  publication  of  the  libel  in 
Ho  *Roo       ^^^^  ^^^''  papers.     The  jury  might  also  possibly  have  held  that, 

'    as  regards  the  two  defendants  who  were  on  the  spot,  and  who 

1878.        might  therefore  have  looked  at  the  articles  before  the  paper  was 

L'bei^Cri    P^^^^i^hed,  there  was  a  want  of  due  care  and  caution,  as  required 

minalinfor'    ^7  ^^  Statute.     But  I  agree  with  my  brother  Lush  that  the 

mation—     verdict  must  have  proceeded  on  the  ground  of  authority,  as  the 

ProUctioiroS  j^^  Jjj^^q  included  in  their  finding  the  third  partner,  who  was 

absent  at  a  distance  on  account  of  illness,  and  to  whom  none  of 

the  other  circumstances  can  at  all  apply,  and  as  to  whom,  taking 

the  view  of  the  case  which  I  do  on  the  subject  of  authority,  I 

think  there  was  no  case  to  go  to  the  jury.     I  concur  with  my 

brother  Lush  therefore  in  holding  that  the  rule  for  a  new  trial 

must  be  made  absolute. 

iZwfe  absolute  for  a  new  triaL 

Solicitors  for  the  prosecution,  Oregory,  Bowcliffe,  and  Oo»j  for 
John  Howard,  Portsmouth. 

Solicitors  for  the  defence.  Ford  and  Ford,  for  Feltham,  Portsea. 


PROBATE,  DIVORCE,  AND  ADMIRA.LTY  DIVISION. 

Tuesday,  November  26,  1878. 
(Before  the  Right  Honourable  the  Prbsident.] 

Grovb  v.  Gbovb.  (a) 

Appeal  from  decision  of  rruigistrates — Alimony ^^Oustody  of 
children^^Mal/rimonial  Causes  Act,  1878  (41  Vict,  c,  19), 
8.  4. 

THIS  was  the  first  appeal  from  a  magistrates'  decision  under 
the  4th  section  of  the  Matrimonial  Causes  Act,  1878  (41 
Vict.  c.  19). 

Sect.  4  enacts : 

If  a  husband  shall  be  oonTicted  sammarily  or  otherwise  of  an  aggraTated  assaolfe 
within  the  meaning  of  the  statute  twenty-fourth  and  twenty-fifth  of  Victoria, 
chapter  one  hundred,  section  forty-three,  upon  his  wife,  the  Court  or  magistrate 
before  whom  he  shall  be  so  convicted  may,  if  satisfied  that  the  future  safety  of  the 
wife  is  in  peril,  order  that  the  wife  shall  be  no  longer  bound  to  cohabit  with  her 

(a)  Reported  by  L.  D.  Powubs,  Esq.,  Barriater-at-Law 
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hosbuid ;  and.  such  order  shall  have  the  foroe  and  effect  in  all  respects  of  a  decree  Qbovb 

of  judicial  separation   on  the  ground  of  cruelty  ;  and   such    order  may  further  t;. 

poTids :  Gbov B. 

(1.)  That  the  husband  shall  pay  to  his  wife  such  weekly  sum  as  the  Court  or  —^ 

magistrate  may  consider  to  be  in  accordance  with  his  means,  and  with  any  1878. 

means  which  the  wife  may  have  for  her  support,  and  the  payment  of  any  sum  

of  money  so  ordered  shall  be  enforceable,  and  enforced  against  the  husband  Assault  by 

in  the  same  manner  as  the  payment  of  money  is  enforced  under  an  order  of  husband — 

aflSliation ;  and  the  Court  or  magistrate  by  whom  any  such  order  for  payment  Judicial  sepa' 

of  money  shall  be  made,  shall  have  power  from  time  to  time  to  vary  the  ration — 

ssme  on  the  application  of  either  the  husband  or  the  wife,  upon  proof  that  Custody  of 

the  means  of  the  husband  or  wife  have  been  altered  in  amount  since  the  children. 
original  order,  or  any  subsequent  order  varying  it  shall  have  been  made : 
(2.)  That  the  legal  custody  of  any  children  of  the  marriage  under  the  age  of  ten 
years  shall,  in  the  discretion  of  the  Court  or  magistrate  be  given  to  the 
wife. 

Provided  always*  that  no  order  for  payment  of  money  by  the  husband,  or  for  the 
coatody  of  children  by  the  wife,  shall  be  in  favour  of  a  wife  who  shall  be  proved  to  have 
eommitted  adultery,  unless  such  adultery  has  been  condoned ;  and  that  any  order  for 
payment  of  money  or  for  the  custody  of  children  may  be  discharged  by  the  Court 
or  magistrate  by  whom  such  order  was  made  upon  proof  that  the  wife  has  since  the 
making  thereof  been  guilty  of  adultery ;  and  provided  also,  that  all  orders  made 
imder  this  section  shall  be  subject  to  appeal  to  the  Probate  and  Admiralty  Division 
of  the  High  Court  of  Justice. 

James  Grove  the  appellant  in  the  present  case  was  a  carrier, 
camring  on  business  at  Leamington,  who  had  been  convicted  by 
the  local  bench  on  the  11th  day  of  September  last,  of  an  aggra- 
vated assault  apon  his  wife,  Jane  Ann  Grove.  The  magistrates 
had  made  an  order  under  the  above  section  of  the  Matrimonial 
Causes  Act,  1878,  for  alimony  at  the  rate  of  82.  a  week,  and 
giving  the  wife  the  legal  custody  of  the  only  child  of  the 
marriage.  The  order  for  alimony  was  based  upon  evidence 
given  at  the  hearing  as  to  the  defendant's  income.  The  present 
appeal  was  brought  by  the  defendant,  who  sought  to  set  aside 
the  order  as  to  alimony  on  the  ground  that  the  amount  awarded 
to  the  wife  was  excessive,  that  the  amount  fixed  upon  by  the 
magistrates  as  a  fair  estimate  of  the  defendant's  annual  income 
was  against  the  weight  of  evidence.  It  was  further  sought  by 
the  appellant's  counsel  to  introduce  words  into  the  order  limiting 
the  duration  of  the  wife's  custody  of  the  child  to  the  age  of  ten 
years.  The  words  of  the  Act  being  ''any  children  of  the 
marriage  under  the  age  of  ten  years."  Further  application  on 
behalf  of  the  appellant  for  time  to  file  further  affidavits  was 
refused. 

MidHeton,  for  the  appellant. 

Inderwiek,  Q.C.,  for  the  respondent. 

The  Pbesidbmt  (Sir  James  Hannen). — ^This  is  the  first  occasion 
on  which  I  have  had  to  review  a  decision  of  the  magistrates 
under  the  Matrimonial  Causes  Act  of  the  recent  session.  It 
would  be  unfortunate  if  it  were  often  necessary  for  me  to  investi- 
gate decisions  by  magistrates  under  this  Act,  especially  as  it 
confers  upon  them  a  peculiar  jurisdiction  for  the  express  purpose 
of  cheapening  proceedings.  The  machinery  upon  which  I  have 
to  act  in  the  present  case  is  most  imperfect,  and  it  appears  to  mu 
that  the  proper  course  would  have  been  to  ask  the  magistrates  at 
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Gbots       the  time  for  an  adjoarnment  for  the  purpose  of  producing  further 
^  ^'  evidence.     Even  now,  after  he  has  had  the  opportunity  of  stating 

his  case  in  an  exact  and  formal  manner,  the  appellant  admits  a 

1878.        net  annual  income  of  235Z.,  apart  from  his  business.     In  calcn- 
Auauitbv     ^^^^^S  *^®  amount  of  profit  derived   from   his  business,  it  is 
kiubaneP--    obviously  right  to  allow  a  considerable  margin  for  the  defen- 
Judicial  sepa-  dant's  Conscience,  and,  after  making  such  deductions  as  he  pleases, 
CastoATf    *^®  defendant  only  says  that  his  business  does  not  produce  150?.  per 
chi^n.      annum.     Taking  it  at  140Z., 'this  sum,  added  to  235/.,  woald 
make  an  annual  income  of  375Z.     It  appears  that  he  has  two 
places  of  business,  and  that  his  books  are  kept  in  an  irregular 
manner.     The  magistrates  (with  a  knowledge  of  the  local  cir- 
cumstances of  the  case  that  I  cannot  possibly  have)  have  come 
to  this  conclusion  that  his  annual  income  is  lOOZ.  more  than  he 
puts  it  at.     I  must,  therefore,  reject  his  application.     The  order 
for  the  custody  of  the  children  will  have  the  eflfeot  given  it  by 
the  Legislature,  and  no  other.     Any  change  in  the  property  of 
the  wife  will  be  a  subject  for  an  application  to  the  magistrates 
who  made  the  order.     The  appeal  must  be  dismissed  with  costs. 
Solicitors  for  the  appellant.   Field  and    Boscoe   (for  Field, 
Leamington). 

Solicitors  for  the  respondent,  Burton,  Teases,  and  Hart   (for 
Overell  and  Son,  Leamington). 


QUEEN'S    BENCH    DIVISION. 

Saturday,  Nov.  16,  1878. 
(Before  Lord  Colebidqe,  C.J.,  and  Mellob,  J.) 

Padl  and  another  (apps.)  v.  Summbrhaybs  (resp.).  (a) 

Trespass — Foxhunting — Assault — Justification — 1    ^   2  WilL  4, 

c.  32,  ss.  2,  31,  35. 

A  huntsman  in  fresh  pursuit  of  a  fox  is  not  jUiStifi^d  in  forcing  an 
entry  upon  land  against  tlve  will  of  the  owner. 

The  appellants,  while  in  fresh  pursuit  of  a  fox,  crime  to  lani 
managed  by  tJie  respondent  for  his  father.  The  respondent 
warned  them  off,  and  endeavoured  to  prevent  their  going  upon 
the   land.      The   appellants   thereupon   attempted  to  force  an 

(a)  Reported  by  Abthub  H.  PoTSsai,  Esq.,  Barriflter-at-Law. 
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entry,  and,  in  so  doing,  committed  an  aesauUyfor  which  they     Paul^nd 
were  convicted  and  fined,  A?fOTHKR 

Eeld  that  the  conviction  was  right,  as  foxhunting  woe  no  justifica-  suMarnsaATBg. 
tion  of  a  trespass,  which  the  respondent   therefore   lawfully         — 
resisted.  1878. 

THIS  was  a  case  stated   by  justices  under  20  &  21  Vict,  justification^ 
C.  43.  JFox  hunting. 

On  the  28th  day  of  December^  1877,  the  information  of  Thomas 
Sammerhayes,  the  above-named  respondent,  against  Henry  Paul 
and  Charles  George  Elers,  the  appellauts,  charging  them 
together  in  the  same  summons  with  assaulting  and  beating  the 
said  respondent  at  Curry  Mallett,  in  the  county  of  Somerset,  on 
the  2na  day  of  November,  1877,  was  heard  at  a  petty  sessions 
holden  at  Uminster,  in  the  said  county. 

It  was  proved  that  the  respondent  lived  with  his  father  and 
attended  to  his  business  for  him  (the  father  being  afflicted),  and 
that  a  portion  of  the  farm  occupied  by  the  father  consisted  of  a 
field  called   "The   Nineteen  Acres,"   in   the   parish   of  Curry 
Mallett  aforesaid.     That,  on  the  2nd  day  of  November,  1877, 
about  midday,  the  respondent  was  alone  at  work  in  that  field 
when  the  appellants,  who  were  out  with  the  Taunton  Vale  fox- 
hounds, were  on  horseback  and  riding  slowly  across  an  adjoining 
field,  in  the  occupation  of  Thomas  Zouch,  towards  ^'  The  Nine- 
teen Acres.*'      That  "The  Nineteen  Acres''  is  east  of  that 
adjoining  field,  and  separated  from  it  by  a  hedge,  a  bank  about 
two  feet  high,  and  a  shallow  ditch  outside  the  bank,  all  which 
belong  to  "The  Nineteen  Acres."     That  the  hounds  crossed 
Thomas  Zonch's  field  as  far  as  the  said  bank,  and  then  turned 
into  a  covert  which  skirts  "  The  Nineteen  Acres  "  and  Thomas 
Zonch's  field  on  the  north  side.     That  the  respondent  got  on  the 
bank  of  "  The  Nineteen  Acres  "  at  a  gap  near  the  covert,  and, 
when  the  appellants  were  within  ten  yards  of  him,  said,  "  Gentle- 
men, I  forbid  you  to  come  on  this  land."     The  appellant  Henry 
Paul  said,  "Come  on,  gentlemen,  it  is  the  Prince  of  Wales's 
hind/'  and  tried  to  ride  up  the  bank,  and  the  respondent  put  his 
hand  against  the  horse,  and  turned  the  horse  back.     That  a 
second  time  the  said  Henry  Paul  tried  to  ride  up  the  bank,  and 
again  the  respondent  pushed  the  horse  back.      That  the  said 
Henry  Paul  upon  that  struck  the  respondent  upon  his  head  with 
a  riding  whip  more  than  once.     That  the  respondent  then  took 
up  a  stone,  and  the  said  Henry  Paul  got  off  his  horse,  and  went 
into  "  The  Nineteen  Acres,"  and  caught  hold  of  the  respondent, 
and  a  struggle  ensued.     That  during  the  struggle  the  appellant 
Charles  George  Elers  rode  into  "  The  Nineteen  Acres,"  and  up 
to  and  against  the  respondent,  and  said,  "If  you  throw  that 
stone  I  will  knock  you  down."     That  the  respondent  then  caught 
hold  of  the  bridle  of  the  said  Charles  George  Blers's  horse  (to 
protect  himself),  and  Elers  struck  at  respondent  with  his  hunting 
whip,  and  the  respondent  let  go  the  bridle,  and  thus  avoided  the 
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Paul  and     blow.     There  was  no  evidence  to  satisfy  the  justices  that  a  fox 
ANOTHKR      jjj^^  been  seen  on  the  day  in  question  in  "  The  Nineteen  Acres." 
SuMHERHATiBL      ^t  was  contond^d  on  behalf  of  the  said  appellants  {inter  alia), 

that  the  defendants  were,  with  others,  in  fresh  pursuit  of  a  fox 

^f^-        started  on  other  land,  and  were  entitled,  under  1  &  2  Will.  4, 

Assaultr^     c.  32,  s.  35,  to  ride  over  "  The  Nineteen  Acres  ^'  without  inter- 

Justification—  ruption,  and  that  the  respondent,  therefore,  committed  the  first 

Fox  hunting,  assault. 

That  the  appellants  were  in  the  exercise  of  a  bond  fide  claim 
of  right  or  interest  to  enter  "  The  Nineteen  Acres  '^  «s  Prince  of 
Wales's  land,  and  also  by  force  of  the  aforesaid  statute,  and  that 
consequently  jurisdiction  of  the  justices  was  ousted. 

And  that,  under  the  circumstances  of  the  case,  the  respondent 
was  not  justified  in  using  force  to  prevent  the  appellants  entering 
"  The  Nineteen  Acres." 

The  justices  were  of  opinion  that  the  1  &  2  Will.  4,  c.  32,  s.  35, 
does  not  make  a  forcible  entry  on  land  lawful,  but  merely  declares 
that  under  certain  circumstances  a  person  shall  not  be  liable  to 
be  summoned  under  that  Act  for  trespass  in  pursuit  of  game. 
That  there  was  no  colour  of  title  or  interest  in  the  appellants  to 
oust  their  jurisdiction,  and  that  an  occupier  of  land  is  justified 
in  using  such  force  as  may  be  necessary  to  remove  a  person  from 
such  land  after  he  has  been  forbidden  to  enter ;  and  they  con- 
victed the  appellant  Henry  Paul  in  the  penalty  of  twenty 
shillings  and  costs,  and  the  appellant  Charles  Greorge  Elers  in 
the  penalty  of  ten  shillings  and  costs. 

The  questions  of  law  submitted  by  the  justices  for  the  opinion 
of  the  court  were  : 

Whether  the  35th  section  of  1  &  2  Will.  4,  c.  82,  prevents  an 
occupier  resisting  an  entry  on  his  land  of  persons  hunting  after 
they  have  been  forbidden  by  him. 

Whether  the  appellants  had  such  a  reasonable  claim  of  title 
or  interest  as  would  oust  the  jurisdiction  of  the  justices. 

Whether  the  respondent  was,  under  the  circumstances,  justi- 
fied in  resisting  the  entry  on  "  The  Nineteen  Acres "  after  he 
had  forbidden  the  entry  and  it  was  persisted  in. 

If  the  court  should  be  of  opinion  that  the  said  ponviction  was 
legally  and  properly  made,  and  the  said  appellants  are  liable  as 
aforesaid,  then  the  said  conviction  is  to  stand ;  but  if  the  court 
should  be  of  opinion  otherwise,  then  the  said  information  is  to 
be  dismissed. 

The  1  &  2  Will.  4,  c.  82,  contains  provisions  against  trespass- 
ing in  pursuit  of  game.  By  sect.  2  "  game ''  is  defined  for  the 
purposes  of  the  Act  to  include  hares,  pheasants,  partridges, 
grouse,  heath  or  moor  game,  black  game,  and  bustards ;  and  by 
sect.  31  are  added  woodcocks,  snipe,  quails,  landrails,  or  conies. 
Then  the  following  exception  is  made  by  sect.  35 : 

Provided  always,  and  be  it  enacted,  that  the  aforesaid  provisions  against  tres- 
passers and  persons  found  on  any  land  shall  not  extend  to  any  person  hunting  or 
coursing  upon  any  lands  with  hounds  or  greyhounds,  and  being  in  fresh  pursuit  of 
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•nydeer,  bare,  or  fox  already  sterted  upon  any  other  land,  nor  to  any  person  boiiAJide      p^oL  and 
eUffiing  and  exoroising  any  right  or  repated  right  of  free  warren  or  free  ohaaei       anothbr 
•    •    •    •  V. 

SuiOCKRHATSSj 

CoU,  Q.C.  for  the  appellants.^  There  was  ample  evidence  here        

ihat  appellants  were  in  fresh  pursuit  of  a  fox.     That  being  so,        ^f^ 
they  had  a  perfect  right  to  go  upon  anyone's  land.     Qundry  v.     Assault^ 
FeUham  (1  T.  R.  334)  is  an  authority  directly  in  point.    Possibly  Justification^ 
the  decision  in  that  case  was  founded  on  the  idea  that  a  fox  was  ^^  hunting. 
a  noxious  animal,  but  that  does  not  alter  the  law.     If  it  was  law- 
falj  then  it  has  not  ceased  to  be  so  because  those  who  now  join 
in  the  pursuit  of  a  fox  do  so  in  order  to  obtain  the  pleasures  of 
the  chase.     This  is  damnum  absque  injuria :  {Mitten  v.  Fandrye, 
Popp.  161.)     This  view  is  supported  by  the  dictum  of  Brooke,  J. 
in  Year  Book,  12  Hen.  7,  pi.  9 ;  and  by  21  Hen.  7,  pi.  28.    The 
right  existing  at  common  law  has  been  protected  by  1  &  2  Will. 
i,  c.  32,  sect.  35. 

A,  Charles,  Q.C.  for  the  respondent. — The  provisions  of  the 
Game  Act  do  not  apply  to  this  case  at  all,  as  foxes  are  not  included 
in  the  definition  of  game.  The  real  point  for  the  decision  of  the 
Ooort  is  whether  a  foxhunter^  hunting  for  his  own  diversion,  has 
the  right  to  go  across  the  land  of  another  after  being  warned  off 
by  the  owner.  The  principle  governing  such  a  case  is  so  obvious 
that  it  could  not  have  possibly  been  contested  except  for  the 
decision  in  Gundry  v.  Feltham  {ubi  sup.).  But  that  case  was  only 
decided  upon  demurrer,  and  by  the  pleadings  it  was  admitted  that 
a  fox  was  a  noxious  animal,  and  that  the  course  pursued  was  the 
only  way  of  killing  the  fox ;  but  that  is  a  very  different  thing  from 
hunting  merely  for  the  sake  of  diversion,  and  this  distinction  was 
clearly  drawn  by  Lord  Ellenborough  in  the  Earl  of  Essex  v.  Oapel 
(Locke  on  the  Uame  Laws,  p.  45),  a  case  tried  at  Hertford  Assizes 
in  1809.  There  he  says,  "  These  pleasures  are  to  be  taken  only 
when  there  is  the  consent  of  those  who  are  likely  to  be  injured  by 
them ;  but  they  must  necessarily  be  subservient  to  the  consent  of 
others.'^  The  dictum  of  Brooke,  J.,  alluded  to  on  the  other  side, 
does  not  support  the  decision  in  the  case  which  was  before  him. 
Baker  v.  Berkeley  (3  0.  &  P.  32)  is  an  authority  distinctly  in  my 
&vonr.  If,  a^  is  admitted,  the  appellants  were  hunting  for 
diyersioD,  the  conviction  must  be  upheld,  and  it  may  be  so  upheld 
without  reversing  the  decision  in  Oundry  v.  Feltham  {ubi  sup,), 
where  the  facts  before  the  Court  were  of  a  different  nature. 

Lord  GoL^BiDOE,  C.J. — ^This  is  an  appeal  against  a  conviction 
npon  a  summons  for  beating  and  assaulting  the  respondent  at 
Cony  Mallett.  It  appears  that  the  respondent  managed  his 
father's  business  of  a  farmer,  and  on  the  day  in  question  he  was 
managing  his  father's  business  in  a  field  called  '^  The  Nineteen 
Acres.''  On  that  day  the  neighbouring  foxhounds  were  hunting 
close  by  "  The  Nineteen  Acres/'  over  which  the  two  appellants, 
in  company  with  other  gentlemen,  proposed  to  ride  whUe  in 
porsnit  of  the  fox.  The  respondent  tried  to  prevent  this,  where- 
upon one  of  the  appellants  struck  him  upon  the  head  with  a 
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Paul  and  ridiDg  whip  more  than  once ;  a  struggle  then  took  place^  and  the 
AwoTHER     other  appellant  came  up.     The  respondent  seized  hold  of  the 

Sdmmebhates.  second  appellant's  horse^  in  order  to  prevent  being  knocked  down, 

when  the  second  appellant  struck  at  him  with  his  hunting  whip,  bat 

^^-  did  not  hit  him.  Upon  these  facts  the  magistrates  convicted  both  the 
Assault—     appellants,  and  inflicted  fines  upon  them.  The  question  for  us  tode- 

Justifieation—  cide  is  whether,  under  the  circumstances^  such  conviction  was  right. 
Foxhunting.  jJqw,  one  of  the  first  points  raised  is  as  to  the  effect  of  the 
1  &  2  Will.  4,  c.  32,  but  I  must  confess  I  do  not  quite  understand 
the  meaning  of  the  question,  for  it  seems  to  me  that  statute  has 
really  no  application  to  this  case.  The  85th  section  merely 
provides  that  certain  of  the  foregoing  provisions  shall  not  extend 
to  persons  in  fresh  pursuit  of  a  fox;  but,  as  the  exception  is 
limited  to  the  previous  provisions  of  the  Act,  and  as  those 
provisions  contain  nothing  about  foxes,  but  relate  only  to  game, 
and  as  sect.  31  has  no  application  here,  the  point  supposed  to 
arise  under  sect.  85  cannot  arise  at  all.  It  is  not  argued  now 
that  the  appellants  had  any  reasonable  claim  of  interest  in  the 
land  such  as  would  oust  the  magistrate's  jurisdiction,  so  we  come 
to  what  is  the  real  question  in  this  case — viz.,  whether  the  respon- 
dent was,  under  the  circumstances,  justified  in  resisting  the  entry 
on  the  "  Nineteen  Acres  "  after  he  had  forbidden  the  entry  and  it 
was  persisted  in.  It  has  been  popularly  supposed  that  foxhunting 
may  be  exercised  over  the  lands  of  any  person  without  his  consent, 
and  even  against  his  will,  and,  in  support  of  this  argument,  the 
case  of  Gundry  v.  Feltham  (ubi  sup,)  has  been  cited.  I  am  of 
opinion  that  no  such  right  exists.  Foxhunting  is^  no  doubt,  a 
most  valuable  and  interesting  sport,  but  it  must  be  carried  on  in 
subordination  to  the  general  rights  of  mankind,  and  the  ordinary 
and  well-established  laws  of  property,  according  to  which  you 
cannot  go  on  to  a  man's  land  without  his  leave  and  against  his 
will.  Questions  of  this  kind  do  not  often  arise,  because  in  the 
great  majority  of  cases  reasonable  terms  are  made  with  those 
upon  whose  land  it  is  necessary  to  go,  and  compensation  is 
provided  for  any  damage  done ;  but  when  such  questions  do  arise 
they  must  bo  treated  according  to  the  ordinary  rules  of  law.  As 
far  as  I  am  aware,  there  is  no  law  which  allows  a  whole  field  of 
foxhunters  to  ride  over  a  man's  grounds  or  fields  against  his  will. 
Such  a  supposition  arises  from  a  misunderstanding  of  Gundry  v. 
Feltham  {ubi  sup.) ;  but  that  case  is  different  to  the  present  one, 
for  there  the  plaintiff  admitted  upon  the  pleadings  that  what  was 
done  was  "  the  only  way  and  means "  of  killing  and  destroying 
the  fox,  and,  indeed,  BuUer,  J.  bases  his  judgment  upon  that  veiy 
ground;  and  that  is  the  only  point  which  Oundry  v.  Feltham 
decides,  and,  no  doubt,  where  it  is  admitted  that  no  other  means 
exist  for  destroying  the  fox,  such  a  defence  may  prevail.  But 
that  decision  afterwards  came  under  the  consideration  of  a  veiy 

Sreat  authority  in  the  case  of  the  Earl  of  Essex  v.  Capel  {vhi  supJj, 
ecided  by  Lord  EUenborough  when  sitting  at  Nisi  Prius,  but  he 
had  had  his  attention  called  to  the  case  previously^  and  so  had 
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liad  an  opportnnity  of  looking  into  the  authorities  npon  the  sab-  Paul  and 
ject.  In  the  case  ot  the  Earl  of  Essex  v.  Oapel  the  evidence  showed  a^'othto 
clearly  that   foxhunting  was  porsned  for   the   excitement   and  Suhmbrhatbs. 

accompaniments  of  the  chase,  although  incidentally  a  fox  might        

be  killed;  and  Lord   BUenborough,  during   the  course   of  the        ^^' 
case,  pointed  out  that  there  was  a  very  great  distinction  between     Assault^ 
foxhunting  pursued  as  a  pleasure  and  foxhunting  pursued  for  the  Justification^ 
good  of  the  common  weal   and   in    order    merely  to  destroy  a  ^^  hunting. 
noxious  animal :  and  he  goes  on  to  say  that  there  is  very  con- 
siderable doubt  whether  that  even  would  justify  a  trespass,  as  it 
was  a  doctrine  that  was  probably  based  on  a  mere  obiter  dictum  of 
Brooke,  J.  (Year  Book,  12  Hen.  8,  pi.  9),  which  was  supposed  to 
decide  a  point  upon  which   it   had  no  bearing  whatever.     The 
dictum  of  Lord   EUenborongh   appears  to  me   to  be  perfectly 
correct,  but  it  is  not  necessary  for  me  to  decide  now  whether  the 
pursuit  of  a  fox  /or  the  sole  purpose  of  killing  a  noxious  animal 
would  justify  a  trespass ;  it  is  enough  for  me  to  show  that  the 
supposed  authority  of  the  case  in  the  Year  Books  and  of  Oundry 
V.  Feltham  {ubi  sup,)  does  not  conflict  with  the  decision  of  Lord 
Elleiiborough.     For  these  reasons,  I  am  of  opinion  that  a  man 
lias  a  perfect  right  to  forbid  a  field  of  foxhuuters  entering  upon 
bis  land  in  pursuit  of  pleasure,  and  if  they  persist  in  doing  so  he 
i&  justified  in  endeavouring  to  prevent  their  entry.     In  this  case 
the  conviction  was  right,  and  the  appeal  must  be  dismissed. 

MxLLOB,  J. — I  am  of  the  same  opinion.  I  was  unaware  that 
ihel  &  2  Will.  4,  c.  32,  had  defined  game  for  the  purposes  of  that 
Act.  If  the  word  '*  game  "  had  included  foxes  the  application  of 
sect.  31  might  have  had  unpleasant  consequences,  from  which 
fozhnnters  could  only  have  been  extricated  by  the  terms  of 
sect.  35 ;  but^  under  any  circumstances,  sect.  85  could  only  apply 
to  the  previous  provisions  of  the  Act,  and  could  not  justify  a 
trespass  in  the  course  of  hunting  a  fox.  That  question  has  been 
My  discussed  by  Lord  Coleridge,  and  with  his  observations  I 
entirely  agree.  Mr.  Cole  did  not  argue  that  the  sole  object,  or 
the  main  object,  of  foxhunting  was  to  destroy  a  noxious  animal, 
and  no  one  can  suppose  that  ladies  and  gentlemen  of  position  go 
down  to  Melton  to  kill  vermin.  I  entirely  concur  with  Lord 
Coleridge,  that  the  authority  of  Lord  EUenborongh  is  not  only 
consistent  with  law,  but  with  all  experience  and  common  sense. 
We  are  justified^  therefore,  in  saying  the  conviction  must  stand. 

Appeal  dismissed  with  costs. 

Solicitors  for  appellants,  Kingdon  and  Ootton^  for  Jolliffe, 
Crewkeme. 

SoUcitors  for  respondent,  Beed  and  Lovell,  for  Beed  and  Oooh, 
Bridgwater. 
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COMMON    PLEAS    DIVISION. 
Nov.  18  and  25,  1878 
(Before  Mr.  Justice  Grovib,) 

Bent  v.  Thb  Wakefield  and  Babnslet  Union  Bane,  (a) 

Beward  for  information  leading  to  apprehension  of  criminal-^ 
Surrender  of  criminal — Information  (f  surrender  and  confession 
sent  by  constable — Communication  of  material  facts  for  first 
tims, 

A  reward  was  offered  to  any  person  giving  such  information  to  the 
superintendent  of  police  at  D,  as  should  lead  to  the  ajyprehension 
of  O,  O,  gave  himself  up  to  the  chief  constable  at  E,,  who, 
after  searching  the  Police  Gazette^  and  satisfying  himself  as  to 
6,'s  identity,  telegraphed  to  the  superintendent  at  D.,  "  Do  you 
hold  warrant  for  the  apprehension  of  O.  for  forgery  ?"  and 
received  a  telegram  in  return,  "  I  still  hold  warrant  for  0. 
and  should  like  him  to  be  apprehended"  Upon  thai;  the  chief 
constable  at  E,  apprehended  and  charged  him  and  he  was  uUi- 
mutely  convicted. 

Held,  that  the  chief  constable  at  E,  was  not  entitled  to  the  reward, 
O.  having  himself  given  the  information  leading  to  his 
apprehension. 

THIS  was  an  action  tried  before  Grove,  J.,  at  the  last  summer 
assizes,  at  Bristol,  and  reserved  by  bim  for  further  con- 
sideration, lb  was  an  action  brought  by  the  plaintiff,  who  was 
the  chief  constable  for  Exeter,  to  recover  a  reward  offered  by  the 
defendants  for  any  information  that  should  lead  to  the  apprehen- 
sion of  one  William  Glover. 

The  facts  proved  at  the  trial  are  tully  set  out  in  the  judgment. 

Nov.  18.— -4.  Charles,  Q.C.  {St.  Aubyn  and  Austin  with  him) 
for  the  plaintiff. — The  reward  is  offered  to  a  person  to  do  a 
specific  thing  which  has  been  done.  England  v.  Davidson  (11 
Ad.  &  E.  856)  is  an  authority  in  favour  of  the  plaintiff.  There 
are  numerous  examples  of  these  actions  being  maintained  by 
constables. 

H.  T.  Cole,  Q.O.  and  Templer  for  the  defendant. — Such  an 

(a)  Reported  by  A.  H.  Bittlesion,  Esq.,  Barrister-at-Law. 
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aotion  as  tlus  is  against  pablio  policy.     The  oase  of  England  v.        Bbnt 
Davidson,  cited  on  the  other  side,  is  really  in  our  favour.     Lord    „     wam- 
Denman^  C.J.  says  there  :  ''  I  think  there  may  be  services  which     j^sld  and 
the  constable  is  not  bound  to  rendery  and  which  he  may  there-     Barnblet 
fore  make  the  ground  of  a  contract.     We  should  not  hold  a  Ukiot^ank. 
contract  to  be  against  the  policy  of  the  law  unless  the  grounds        1378. 
for  BO  deciding  were  very  clear.*'     This  was  clearly  a  case  within        — 
Us  duty;  he  was  bound  to  apprehend  Glover.     [Geovb,  J. — I    ^^^^f^^ 
should  like  some  authority  for  that ;  he  is  entitled  to  do  it^  but  is  appreheninon^ 
he  bound  to  7]      Upon  the  undisputed  facts  of  this  case,  the 
plaintiff  did  nothing  to  earn  the  reward  ;  nobody  can  be  entitled 
to  it.     [Grove,  J.— Bent  was  a  carrier  of  information  to  Airton 
which  led  to  Glover's  apprehension.]      The  criminal  gave  the 
information  himself.     In  Comyn's  Digest  it  is  laid  down  that  a 
constable  may  arrest  on  suspicion.     The  result  showed  that  he 
ought  to  have  arrested  Glover,  and  if  he  did  not,  he  can  take  no 
advantage  by  not  having  done  so.     In  Oowles  v.  Dunbar  (2  C.  & 
B.  565)  Abbott,  G.J.  says :  "  A  constable  is  obliged  to  act  if 
there  is  a  reasonable  charge  of  felony .*'     They  cited  also  Smith 
V.  Moore  (1  0.  B.  438),  Thatcher  v.  England  (3  C.  B.  254),  Lan^ 
eastw  V.  WaUh  (4  M.  &  W.  16),  Snowdon  upon  Constables, 
p.  152. 

A.  Charles,  Q.C.  in  reply. — ^The  result  of  Thatcher  v.  England 
and  the  other  cases  cited  is  that  the  first  person  other  than  the 
criminal  who  gives  the  information  is  the  person  entitled  to  the 
reward.  The  head-note  to  Thatcher  v.  England  is  :  "  The  defen- 
dant, who  had  been  robbed  of  jewellery,  published  an  advertise* 
ment,  headed  '  302.  reward,'  '^  describing  the  articles  stolen,  and 
concluded  thus  :  ''  The  above  sum  will  be  paid  by  the  adjutant 
of  the  41st  Regiment,  on  recovery  of  the  property  and  convic« 
tion  of  the  offender,  or  in  proportion  to  the  amount  recovered.'' 
A.,  a  soldier,  on  the  10th  day  of  June,  informed  his  sergeant  that 
B.  had  admitted  to  him  that  he  was  the  party  who  had  com« 
mitted  the  robbery,  and  the  sergeant  gave  information  at  the 
poKoe  station.  On  the  14th  the  plaintiff,  a  police  constable, 
learning  from  one  G.  that  B.  was  to  be  met  with  at  a  certain 
place,  went  there  and  apprehended  him.  The  plaintiff,  by  his 
acti?ity  and  perseverance,  afterwards  succeeded  in  tracing  and 
recovering  nearly  the  whole  of  the  property,  and  in  procuring 
evidence  to  convict  B. :  Held,  that  the  plaintiff  was  not,  but  {per 
Tindal,  O.J.,  and  Cresswell,  J.)  that  A.  was,  the  party  entitled  to 
the  reward."  [Geovb,  J.— The  distinction  is  between  informa- 
tion given  to  the  authorities  or  the  person  offering  the  reward, 
and  mere  conversation  with  casual  persons.]  In  Smith  v.  Moore 
(tibi  sup.)  the  prisoner  was  in  custody ;  here  the  fact  whether 
he  was  in  custody  or  not  is  in  dispute ;  but  eliminate  that,  and 
the  two  cases  are  on  all  fours.  It  is  admitted  that  Airton  could 
not  claim  the  reward ;  but  that  Bent  could  is  clear,  if  he  had 
not  been  a  constable,  and  that  makes  no  difference.  Beferring 
to  ihe  advertisement,  which  constitutes  the  terms  of  the  contract 

▼0L,XIV.  p 
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BiRT       here.  Bent  was  the  ''  person  or  persons  giving  snch  information 

Thb  Waks-  ^         ^*  -^^^^^i  superintendent  of  police,  Dewsbury,  or  to  Mr. 

HBLD  AKD    W.  Halls,  superintendent  of  police,  Wakefield,  as ''  led  ''  to  the 

Babnslbt    apprehension  of  the  said  William  Glover/'     [Geovo,  J. — Suppose 

UwonBaotl  qjjq  Jones  had  given  information  to  Bent,  and  then  Bent  had 

1878.       written  to  Airton,  would  not  Jones  have  been  entitied  to  the 

reward  f  ]     Probably  in  that  case  Bent  would  be  the  agent  of 

j^^fyj,   Jones.    A  police  constable  is  protected  in  lirresting  a  criminal  on 
tyjprehcn^  Suspicion — a  layman  is  not  protected.     [Gbovb,  J. — Here  the 
man  yields  himself  up  to  the  law.] 

Our*  adv.  vrdt. 

November  25. — Geovb,  J. — ^This  case  was  tried  before  me  at 
Bristol,  at  the  last  summer  assize.  It  was  an  action  for  a  reward 
of  200Z.,  offered  in  a  published  handbill  by  the  defendants  in  the 
following  terms : — ''  2002.  Whereas,  on  the  26th  day  of  June 
last,  William  Glover,  shoddy  and  mungo  dealer,  of  Ossett, 
absconded  from  Ossett,  after  committing  various  forgeries  on 
several  manufacturing  firms  in  the  West  Biding  of  Yorkshire : 
Notice  is  hereby  given  that  the  above  reward  wUl  be  paid  to  any 
person  or  persons  giving  such  information  to  Mr.  W.  Airton, 
superintendent  of  police,  Dewsbury,  or  to  Mr.  W.  Halls, 
superintendent  of  police,  Wakefield,  as  will  lead  to  the 
apprehension  of  the  said  William  Glover.— West  Biding 
Police  Office,  Wakefield,  the  27th  day  of  July,  1877.''  The 
plaintiff's  case,  on  which  my  judgment  must  be  founded,  was 
shortly  stated  as  follows : — On  the  80th  day  of  November,  1877, 
a  person  presented  himself  at  the  police  office,  Exeter,  and  on 
the  plaintiff,  the  chief  constable  for  Exeter,  being  sent  for,  the 
man — who  was,  in  fact.  Glover — said,  according  to  the  plaintiff's 
evidence,  "  You  hold  a  warrant  for  me  :  I  am  wanted  for  forgery.'' 
The  plaintiff  asked  his  name,  and  who  he  was.  He  said,  "  You 
know  already,  and  hold  the  warrant."  Some  farther  conversa- 
tion took  place.  The  plaintiff  said  he  appeared  out  of  his  mind, 
and  told  him  he  had  been  drinking,  and  recommended  him  to  go 
to  an  hotel.  The  plaintiff  left  him  in  a  private  room,  searched 
the  Police  Oazette,  aud  found  the  name  **  William  Glover,  wanted 
for  forgery."  He  got  him  to  take  off  his  hat,  and  said,  ''I 
satisfied  myself,  after  reading  the  Police  Chaette,  when  he  took  his 
hat  off."  The  plaintiff  then  telegraphed  to  Mr.  Airton,  superin- 
tendent, at  Dewsbury,  "  Do  you  hold  warrant  for  the  apprehen- 
sion of  William  Glover  for  forgery  ?  Wire  back.  Answer  paid;" 
and  received  a  telegram  in  return,  "  I  still  hold  warrant  for 
Glover,  and  should  like  him  to  be  apprehended."  Upon  that  the 
plaintiff  apprehended  and  charged  him,  and  he  was  ultimately 
convicted.  For  the  defendants  evidence  was  given  to  prove  that 
Glover  gave  his  name  before  the  telegram  was  sent;  and  also 
that  he  was  taken  into  custody  before  it  was  sent.  I  left  these 
two  questions  to  the  jury,  and  they  found  that  Glover  was  not  in 
custody  before  the  telegrams;  but  could  not  agree^  and^  after 
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being  looked  np,  were  diaoharged  as  to  the  first  qaestion,  oonnsel       Bekt 
agreeing  that  they  would  aooept  the  finding  on  the  second  for   ^^^  wakb- 
ihe  purposes  of  the  oase.    The  point  reserved  and  argaed  before    ^^0  and 
me  on  farther  consideration  was^  whether  or  not  the  plaintiff  was    Barnblkt 
entiUed  to  the  reward.    For  the  plaintiff  it  was  argned  that  he  UNioifRLNK. 
was  the  person  to  be  taken  to  have  given  the  information  leading        1^78. 
to  the  apprehension^  within  the  meaning  of  the  handbill.   For  the        — 
defendants^  that  tiie  criminal,  Glover,  had  given  the  information    j^^Jf^r 
himself;  and,  secondly,  that,  on  grounds  of  public  policy,  the  apprehension, 
plaintiff  was  not  entitled  to  the  reward.     I  am  of  opinion  that 
the  defendants  are  entitled  to  judgment.     It  was  not  contended 
that  the  mere  fact  of  being  the  person  who  first  communicated 
with  Airton  would  be  sufficient  alone  to  entitle  the  plaintiff  to 
sacceed,  supposing  the  information  to  have  been  given  to  the 
plamtiff  by  other  than  the  criminal  himself;  indeed,  the  very 
able  and  learned  counsel  for  the  plaintiff  said,  in  answer  to  me, 
though  I  do  not  wish  and  ought  not  to  tie  him  to  his  admission, 
that,  if  Glover  had  given  information  to  Airton,  Airton  would 
have  been  entitled  to  the  reward.     I  think  he  could  hardly  have 
avoided  such  admission.     Airton  and  Halls,  it  seems  to  me,  are 
persons  mentioned  as  proper  to  be  communicated  with,  but  if 
the  information  had  been  given   direct  to  those  offering  the 
reward,  and  had  led  to  the  apprehension,  I  should  consider  that 
sufficient.     The  criminal  himself,  and  not  the  constable,  was,  I 
think,  here  the  person  who  gave  the  information  which  led  to  the 
apprehension.     In  Lancaster  v.  Walsh  (4  M.  &  W.  16),  where  no 
person  was  named  to  receive  the  information,  but  the  reward 
was  to  be  given  "  on  application  to  the  defendant,'^  Parke,  B., 
Bays :  ''  It  seems  to  me  that  any  communication  to  the  constable 
whose  duty  it  was  to  search  for  the  offender  was  within  the* 
terms  of  the  handbill,  although  there  was  no  proof  of  a  commu* 
nication  to  the  defendant  himself.^'     In  the  same  case  it  is  held 
by  the  same  learned  judge  that  '^  the  party  who  first  gave  the 
information,  and  he  alone,  is  to  have  the  benefit.''    And  Alder- 
son,  B.,    says:    ''Information    means    the    communication    of 
material  facts  for  the  first  time.''     It  appears  to  me  that  in  the 
present  case  the  first  information  given  to  a  person  authorised  to 
act  was  that  given  by  the  criminal  himself;  and  although  he,  on 
grounds  of  public  policy,  might  not  be  entitled  to  the  reward, 
still,  where  a  constable,  who  may  apprehend  a  criminal,  is  the 
mere  channel  of  communication,  and  only  makes  inquiries  for 
the  purpose  of  satisfying  himself,  he  is  not  the  person  griving 
the  information  within  the  true  meaning  of  the  advertisement; 
the  apprehension  is  not  the  consequence    of   the  constable's 
information,  but  of  the  criminal  surrendering  himself  to  justice. 
To  use  the  words  of  Tindal,  C.J.  in  Thatcher  v.  England  (3  C.  B. 
254,  263),  "  the  clue  once  found,  the  plaintiff  in  apprehending 
Widker  did  no  more  than  his  ordinary  duty."    It  was  argued 
that,   in   the   case   of   Thatcher   v.    tlnghmd    {ubi   sttp.),   the 
first   information    was    given   by   the   criminal,    and  yet   the 
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Bbnt       person  wlio   connnnnicated  that   infonnation  was   held  to  be 

TheWakb-  *'^®  P^rty  ^ii^i*'^©^'    But  there  the  communication  by  the  criminal 

FiBLD  Ain>     was  not  to  any  one  authorised  to  act  in  apprehending  or  procoring 

BABNsifr    his  apprehension^  but  to  a  person  whom  seemingly  he  considered 

UnionBakk.  ^  friend,  for  the  purpose  of  borrowing  money  to  enable  him  to  go 

1878.       ^  London  to  dispose  of  the  property  stolen.     The  commanica- 

tion  by  the  criminal  there  was  not  in  the  nature  of  information  to 

Bewardf     ^^  &cted  upon  for  the  purpose  of  his  apprehension,  and,  had  (he 
opprehension,  porsou  to  whom  it  was  made  kept  the  secret,  would  not  have  led 
to  the  conviction.     In  that  case  it  was  also  held  that,  though  the 
first  police  constable  to  whom  the  communication  was  made  by 
his  activity  and  perseverance  succeeded  in  tracing  and  recovering 
nearly  the  whole  of  the  property,  and  in  procuring  evidence  to 
convict  the  thief,  he  was  not  entitled  to  the  reward.     The  cases 
mainly  relied  on  for  the  plaintiff  were  England  v.  Davidson  (11 
Ad.  &  B.  856),  and  8mUh  v.  Moore  (1  C.  B.  438).    The  first  of 
these  cases  bears  more  on  the  question  of  public  policy  than  on 
the  point  to  which  I  have  hitherto  adverted.     It  was  there  held, 
on  demurrer,  that  the  fact  of  the  person  giving  the  information 
being  a  constable  did  not  necessarily  disentitle  him  on  the  gronnd 
of  want  of  consideration,  it  being  his   duty  to  discover  and 
apprehend  felons,  or  on  grounds  of  public  policy.     In  that  case^ 
the  averments  in  the  declaration  were  more  general,  viz.,  that  the 
plaintiff  did  give  such  information  as  led  to  the  conviction,  and 
in  the  plea  that  the  plaintiff  was  and  is  a  constable  of  the  district, 
and  that  it  was  his  duty  to  give  every  information  which  might 
lead  to  the  conviction,  and  to  apprehend  him.      The  short  judg- 
ment of  the  Court,   delivered  by  Lord  Denman,  is  as  follo?rs : 
"  I  think  there  may  be  services  which  the  constable  is  not  bound 
to  render,  and  which  he  may  therefore  make  the  gronnd  of  a 
contract.     We  should  not  hold  a  contract  to  be  against  the  policy 
of  the  law,  unless  the  grounds  for  so  deciding  were  very  clear.'' 
All  that  that  case  decides  is  that  a  constable,  as  such,  is  not  dis- 
entitled to  a  reward  of  this  description,  or  necessarily  disentitled 
as  against  public  policy.     In  Smith  v.  Moore  {vibi  sup.)  the  plain- 
tiff^ a  police  constJEtble  then  temporarily  suspended,  apprehended 
a  burglar,  who,  after  his  apprehension,  voluntarily  confessed ;  the 
constable  was  held  entitled  to  the  reward.     There  is  in  that  case 
the  obvious  distinction  from  the  present,  that  the  confession  was 
made  after  apprehension  effected  by   the  person  claiming  the 
reward,  and  who  by  his  suspicions,  and  apprehending  on  the 
strength  of  them,  had  already  done  much,  and  in  the  judgment 
of  the  court  enough  to  earn  it.     On  the  question  of  pubUc 
policy  I  am  bound  by  the  case  of  England  v.  Davidson  {ubi  sup.) 
so  far  as  the  judgment  in  that  case  extends ;  and,  although  there 
may  be  some  distinction  as  to  this  point  between  that  case  and 
the  present,  yet,  in  deciding  a  case  on  the  ground  of  public 
policy,  the  decision  should  be  based  on  some  broad  principle, 
and  one  capable  of  general  application.    I  am  unable  to  see  any 
general  principle  other  than  that  argued  in  Engla/nd  v.  Davidson 
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{vH  sup,),  -viz.,  ihat  a  constable   is  bound  by  his    dufy^  tlie       Bint 
duty   of   his    office^  to    seek    for    criminals^    and    to  use  his   thbWakb- 
ntmoat  efforts  to    bring   them  to  justice.     There  are   strong    field  and 
arguments  of  expediency^  touching  tiie  administration  of  justice     Ba&nblbt 
and   the  interests  of  tibe    State,  why  constables    should   not  ^^^nBamk. 
be  allowed  to   receive  rewards.     The  expectation  of  rewards        i878. 

would   oflFer  great  temptation  to  delay  an   active   search,  by       

which  delay  the  criminal  might  escape,  or,  in  a  case  like  the    ^^^dfor 

present,  to  delay  taking  into  custody  a  criminal  who  gives  him-   apprehension. 

self  up,  so  that  the  constable  miffht  appear  to  use  exertions  to 

procure  complete  information  and  for  that  to  claim  the  reward. 

There  would  also  be  a  temptation,  particularly  to  those  constables 

in  the  detective  service,  to  look  to  bribes  or  to  seek  promises  of 

reward  firom  persons  anxious  to  recover  their  property,  and 

unless  such  were  offered  to  be  inert  in  their  efforts.      But, 

altibough  the  judgment  in  Englcmd  v.  Davidson  {uhi  sup.)  does 

not  enter  upon  these  questions,  I  must  assume  they  were  present 

to  the  minds  of  the  judges  who  decided  that  case.     Whatever 

my  own  opinion  may  be,  it  seems  to  me  that  I  cannot  without 

orer-subtle  refinement  apply  to  this  case  any  general  principle  of 

pnblic  policy  which  is  not  involved  in  that  case,  and  that  the 

dedsion,  if  it  is  to  be  reviewed,  must  be  reviewed  in  a  court  of 

appeal.    The  first  point  is  suj£cient  to  decide  this  case ;  and  I 

give  judgment  for  tiie  defendants  with  costs. 

Judgment  for  the  defendcmts. 

Solicitors  for  the  plaintiff,  Olarke,  RcmlmSj  and  Olarke,  for 
ff.  D.  Barton,  Exeter. 

Solicitors  for  the  defendants,  Torr,]  Janeway  and  Oo.,  for 
SiewaH  and  Son,  Wakefield. 
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NORTHERN     CIRCUIT. 

LiYispooL  Winter  Assizes^  1879. 

Thursday,  February  13,  1879. 

(Before  Mr.  Jostice  Lindlst.) 

Reg.  t;.  Huqh  Caeet.  {a) 

Apprehension  by  a  police  constable  without  having  warrant  in  his 
possession — Murder  reduced  to  Manslaughter — Gralliaid  v.  Lax- 
ton  (2  B.  ^  8.  363) ;  Cod  v.  Cabe  (45  L.  /.,  if.  0.  101) ;  Reey 
V.  Cox  (12  Oox  0.0.  4)  referred  to. 

THE  prisoner  was  indicted  for  tHe  murder  of  Sewell,  a  police- 
Serjeant  at  St.  Helen's.  It  appeared  that  on  the  31st  day 
of  October,  1878,  one  Pickavance,  the  foreman  at  the  manufactory 
at  which  the  prisoner  had  worked,  obtained  a  warrant  from  the 
justices  for  the  apprehension  of  the  prisoner  on  a  charge  of 
threatening  to  shoot  him.  This  warrant  lay  upon  the  desk  at  the 
police-station  at  St.  Helen's,  Mid  a  man  who  was  not  the 
prisoner  had  been  apprehended,  and  subsequently  discharged, 
owing  to  a  mistake  in  his  identity. 

Early  in  the  morning  of  the  1st  day  of  November,  the  prisoner, 
while  passing  along  a  street  with  something  evidently  buttoned 
up  in  his  coat,  was  stopped  by  the  deceased,  at  that  time  in  uni- 
form and  on  duty,  who  seized  him  by  the  collar  and  demanded  to 
know  what  he  had  in  his  coat.  Some  angry  conversation  and 
scuffling  ensued,  whereupon  the  prisoner  drew  a  revolver  from 
his  trousers  pocket  and  shot  Sewell,  the  police  constable,  dead. 

By  the  St.  Helen's  Improvement  Act,  1869,  sect.  257,  power 
is  given  to  constables  to  stop,  search,  and  detain  persons  reason- 
ably suspected  of  knowingly  having  or  conveying  anything 
stolen  or  unlawfully  obtained. 

Higgin,  Q.C.  and  Shand,  for  the  prosecution. 

Commins  and  Lvmb  for  the  prisoner. 

At  the  close  of  the  case  for  the  prosecution,  Gommins,  for  the 
defence,  submitted  that  there  was  no  case  of  murder  to  go  to  the 

LiNDLET,  J. — The  arrest  by  Sewell  was  illegal.  Cases  may  be 
imagined  where  the  absence  of  a  wari*ant  might  be  no  defence,  as 

(a)  Reported  by  R.  T.  TmswtLLf  Esq.,  BarriBter-at-Law. 
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where  the  mnrder  was  premeditated.     It  is  abundantly  clear  tliat  Hk. 

if  the  deceased  was  arresting  the  prisoner  on  Pickavance's  charge,  Hugh  Oamy 

he  was  exceeding  his  duty  by  acting  withont  a  warrant ;  if  he  was  

arresting  him  under  the  powers  given  by  the  local  Act,  there  is  no  1878. 

evidence  from  which  the  jury  could  infer  that  the  deceased  reason-  Mw^-^ 

ably  suspected  the  prisoner  of  the  possession  of  stolen  goods,  and  iiugal  c^jpre- 

it  lay  on  the  prosecution  to  give  such  evidence.  hension. 

Prisoner  convicted  of  manslaughter,  and  sentenced  to 
twenty-five  yecMrs  penal  sermtvde. 


NORTHERN    CIRCUIT. 

MiNCHESTiB   Winter    Assizbs,    1878. 

(Before  Mr.  Justice  Manistt.) 

LivBBFOoL  Sfbiko  Assizes,  1879. 

(Before  Mr.  Justice  Lindlit.) 

Req.  v.  Adiks.  (a) 

Indictment  framed  in  two  counts ;  In  the  second  cownt  one  assignment 
was  that  the  prisoner  swore  that  sits  had  not  had  connection  with 
a  "man"  Held,  by  Manisty,  J,,  that  the  evidence  of  only  one 
man  could  be  received;  by  Lindley,  J,,  after  consulting  with 
Lord  Justice  Thesiger,  that  the  evidence  of  several  Tnen,  alleging 
fha^  they  had  had  connection  was  prisoner,  tvith  admissible* 

THE  prisoner  was    indicted  for   perjury  arising  out  of  the 
evidence  she  gave  at  the  May  Salford   Sessions,  1878, 
hefore  W.  H.  Higgin,  Q.O.,  chairman,  in  a  charge  of  indecent 
aBsanlt  against  a  fellow  railway  passenger. 
Leresem  and  Nash  for  prosecution. 
Addison  for  prisoner. 

The  prisoner,  Annie  Adams,  had  given  evidence  at  the  May 
Salford  Sessions,  1878,  to  the  effect  that  she  had  been  indecently 
iflaanlted  in  a  railway  carriage  between  Reddish  and  Manchester, 

(a)  Reported  by  K.  T.  Tidswsll,  Esq.,  BarriBter-at-Law. 
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^^'       by  a  man  who  was  oonvicted  and  sentenced  to  two  years'  hard 

AdLs.      labour. 

At  the  trial  for  perjary  at  Manchester  Winter  Afisizes^  1878, 

1878.  before  Manisty,  J.,  ife  was  objected,  and  the  objection  hdd 
Indecent  K^od,  that  under  the  indictment  the  evidence  of  only  one  man 
agtauk'"  that  he  had  had  criminal  connection  with  the  prisoner  previous 
Evidence,     to  May  last  could  be  received. 

After  two  days'  trial  the  jury  did  not  agree  and  the  prisoner 
was  discharged  on  bail. 

At  the  second  trial,  at  Liverpool  Spring  Assizes,  1879,  the  same 
objection  was  taken  but  overruled,  Mr.  Justice  Lindley,  after 
consulting  Lord  Justice  Thesiger,  states  that,  without  an  amend- 
ment, he  would  receive  the  evidence  of  more  than  one  man,  bat 
would  grant  a  case  for  the  Court  of  Criminal  Appeal  if  necessary. 
After  a  second  two  days'  trial,  and  the  jury  had  been  locked 
up  for  several  hours,  they  were  discharged  and  the  prisoner 
again  admitted  to  bail. 


COURT  OF  CRIMINAL  APPEAL. 

Friday,  Dee.  6,  1878. 

(Before  Eillt,  C.B.,  Msllob,  J.,  Dsnxan,  J.,  Lindlbt,  J.,  and 

Hawkins,  J.) 

Rbo.  v.  Walter  Beownlow.  (a) 

Larceny  Act  (24  ^  25  Vict.  c.  96),  s.  75 — Agent  receiving 
moneys — Direction  in  writing  to  apply  tke  same^^EmbezzU" 
ment. 

The  prisoner  was  an  agent  employed  to  sell  goods  on  commission, 
and  as  soon  as  he  received  moneys  from  customers  he  was  to 
remit  them  to  his  employers.  During  the  employment,  the 
prosecutor  wrote  to  the  prisoner,  "  We  will  send  R.,  B,,  and  P. 
their  bills  at  the  end  of  the  month  and  the  same  day  that  you 
receive  the  money  from  the  customers  you  must  remit  it  to  us.  We 
will  attend  to  yow  order,  as  owr  an*angements  were  to  remit  as 
.  soon  as  you  received  it,  as  you  said  they  would  not  pay  much 
before  the  20th  of  each  monthJ^ 

(a)  Reported  by  John  Thokpbon,  Esq.,  Barriflter-al-Law. 
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Held,  that  this  letter  was  not  a  direction  m  writing  as  to  the 
ofplicaiion  or  disposition  of  moneys  received  by  the  prisoner     ^^^'^ 
mthin  the  meaning  of  sect.  75  of  24  8f  25  Yid.  c.  96.  ,  Bmwnlow. 

CASE  reserved  for  the  opinion  of  this  Court  by  Fry,  J.                    1878. 
The  indictment  contained  three  counts : —  

The  first  charged  the  prisoner  with  having  received  12i.  12«.  ^H^^J^^ 
on  the  7th  day  of  February,  1878,  from  one  Edward  Wood,  and 
with  having  converted  the  same  to  his  own  use. 

The  second  connt  charged  the  prisoner  with  having  received  a 
snm  of  81.  14*.  9d.  on  the  2nd  day  of  March,  1878,  from  one 
Birkhamshaw,  and  having  in  like  manner  converted  the  same  to 
his  own  use. 

The  third  count  charged  the  prisoner  with  the  receipt  of  a  sum 
of  111.  on  the  18th  day  of  February,  1878,  from  one  Hilton,  and 
having  converted  the  same  to  his  own  use. 

The  questions  for  decision  arise  under  the  75th  section  of  the 
24  &  25  Vict.  c.  96. 

It  appeared  from  the  evidence  that  Edward  Thomeycroft 
carried  on  business  in  partnership  with  his  brother  at  Chesterton 
in  Staffordshire,  as  a  brickmaker.  That  he  engaged  the  prisoner 
to  act  as  an  agent  in  Derby  in  October  1877.  That  the  duties  of 
the  prisoner  were  to  sell  goods  on  commission  at  5  per  cent. 
That  as  he  received  the  moneys  from  the  customers,  he  was  to 
remit  them  to  his  principals. 

It  appeared  further  that  in  the  course  of  business  he  sent 
orders  to  his  principals,  who  accordingly  supplied  the  goods  to 
the  customers. 

It  was  proved  that  the  three  sums  mentioned  in  the  indictment 
had  bemi  received  by  the  prisoner  in  respect  of  goods  supplied 
by  his  principals,  and  that  the  same  had  not  been  paid  or 
acoonnted  for  to  his  principals,  but  had  been  converted  by  him  to 
his  own  use. 

On  the  26th  day  of  November,  1877,  Thomeycroft  wrote 
to  the  prisoner  a  letter,  the  material  parts  of  which  are  as 
follows : — 

We  win  Bend  Mr.  Hand,  Mr.  Blood,  and  Mr.  Pemberton,  their  bills  at  the  end  of  the 
month,  and  the  same  day  that  yon  receive  the  money  from  the  coetomers  yon  must 
remit  it  to  ns.  We  will  attend  to  your  order,  ae  oar  arrangements  were  to  remit  as 
noil  as  yoa  receiyed  it,  as  yon  said  they  wonld  not  pay  much  before  the  20th  of  each 
month. 

Upon  this  state  of  facts  two  qaestions  arose :  First,  whether 
the  prisoner  had  been  intrusted  with  the  three  sums  of  money 
mentioned  in  the  indictment  or  any  of  them  within  the  meaning 
of  the  75th  section  of  the  24  &  25  Vict.  c.  96 ;  secondly,  whether 
the  letter  of  the  26th  day  of  November,  1877,  was,  within  the 
meaning  of  the  same  section,  a  direction  in  writing  te  apply,  pay, 
or  deliyer  the  said  three  sums  or  any  of  them. 

The  prisoner  was  found  guilty  subject  te  this  case. 

I  submit  the  questions  for  the  decision  of  the  Court  for  Crown 
Cases  Beserved. 
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^  Frj^  J.  appended  to  the  case  the  following  memorandnm : 

WiuBt  ''  ^^  questions  torn  npon  the  oonstraction  of  the  75ih  section 

Bmofwmufw    of  the  24  &  25  Yict.  c.  96.     It  seems  to  me  open  to  question 
~r       whether  the  prisoner  can  be  considered  to  have  been  introsted 
with  the  money. 
EaAexxiemmt      "  !•  The  general  drift  of  the  75th  section  seems  to  show  that  it  is 
^Emdae^   intended  to  apply  rather  to  agents  to  pay  than  to  agents  to  receive 
money. 

''  2.  The  direction  in  the  present  case  to  pay  to  the  principal 
shows  that  the  principal  did  not  treat  himself  as  having  received 
the  money.  Can  a  man  who  has  not  been  in  possession  of  money 
tmst  another  with  it  ? 

''  3.  K  the  direction  had  been  to  receive  firom  *  AJ  and  to  pay 
to  '  B.'  the  case  might  have  been  different ;  because  there  the 
transaction  may  be  deemed  to  be  of  a  twofold  character,  viz., 
first,  a  constructive  receipt  of  the  money  by  the  principal; 
secondly,  an  intrusting  of  the  same  money  to  the  agent  to  pay. 
But  here  the  direction  being  simply  to  pay  to  the  principal,  the 
second  part  of  the  transaction  which  would  have  brooght  it 
within  the  scope  of  the  section  is  wanting. 

''  4.  The  language  of  this  section  with  regard  to  the  agent  being 
intmstiBd  must  be  contrasted  with  the  language  of  the  68th 
section,  where  money  in  the  position  of  that  now  in  question  is 
described  as  having  been  delivered  to,  or  received,  or  taken  into 
possession  by  the  person  receiving  it. 

''  6.  It  appears  to  me  doubtful  whether  the  Legislature  were 
minded  to  make  the  misapplication  of  all  moneys  received  by  one 
person  to  the  use  of  another,  in  respect  of  which  a  written 
direction  had  been  given,  criminal. 

"  See  Beg.  v.  Tatlock  (2  Q.  B.  Div.  157;  13  Cox  0.  C.  328), 
particularly  the  judgment  of  Amphlett,  B.^' 

Horace  Smith  for  the  prisoner. — ^The  conviction  cannot  be 
sustained.  The  indictment  against  the  prisoner  was  not  for 
embezzlement,  but  for  converting  moneys  which  had  been 
intrusted  to  him  with  a  direction  in  writing  to  apply  the  same, 
under  the  24  &  25  Yict.  c.  96,  s.  75.  The  learned  counsel,  having 
read  Fry,  J.'s  observations  on  the  memorandum  to  the  case,  was 
stopped  by  the  Court. 

Vesey  Fitzgerald  for  the  prosecution.  —  The  conviction  was 
right.  The  case  finds  that  the  prisoner  was  an  agent  to  the  pro- 
secutors, and  the  letter  of  the  26th  day  of  November,  1877,  mm 
the  prosecutors  was  a  written  direction  to  him  as  to  the  applica- 
tion of  all  moneys  he  might  receive  for  them.  Sect.  75  says : 
"  Whosoever  having  been  intrusted,^'  it  does  not  say  "  by  the 
employer,''  but  leaves  it  generally,  "an  agent  having  been 
intrusted;''  and  here  the  prisoner  was  intrusted  with  the  money 
by  the  prosecutor's  customers.  Then  the  letter  supplies  the 
direction  what  he  was  to  do  with  it,  viz.,  to  remit  the  money  the 
same  day  that  he  received  it  to  his  employers.  [Denman,  J. — 
The  letter  amounts  to  no  more  than  an  intimation  that  as  soon  as 
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be  has  received  any  moneys  lie  is  to  remit  them  on  the  same  day.]         ^^^ 
The  direction  in  this  letter  is  qaite  as  specific  as  that  in  Reg.  v.      Yfj^n 
Ghridian  (L.  Rep.  2  0.  0.  R.  94;  12  Oox  C.  C.  502).     [Mbllob,   bbowwlow. 
J. — ^No ;   there  the  prisoner  received  a  specific  sum  of  836i.  to        —- 

apply  in  payment  of  certain  shares.     This  was  embezzlement  if  a        .' 

cnminal  offence  at  all.]  JEmbezxkment 

KiLLT,  C.B.— I  am  of  opinion  that  this  conviction  must  be  ^Evidmct, 
quashed.  In  the  cases  cited  the  prisoners  were  intrusted  by  the 
prosecutors  with  moneys^  with  specific  directions  how  to  apply 
them ;  but  in  the  present  case  there  was  no  written  direction  at 
nil  which  specifically  applies  to  the  moneys  mentioned  in  this 
indictment. 

MiLLOfi^  J.— I  am  of  the  same  opinion.  This  is  not  a  case 
within  the  21  &  25  Vict.  c.  96,  s.  75.  The  reasons  given  by 
Fiy,  J.  show  very  satisfactorily  that  the  prisoner  ought  to  have 
been  acquitted. 

Dknican,  J. — ^I  am  of  the  same  opinion.  The  only  question  is 
whether  the  letter  was  a  direction  in  writing  within  the  meaning 
of  sect.  •  75  of  the  24  &  25  Vict.  c.  96  ?  I  think  it  is  very 
doubtful  whether  the  letter  was  ever  intended  to  apply  to  any 
other  than  the  three  named  persons^  accounts.  At  all  events  it 
is  ambiguous,  and,  in  the  absence  of  any  finding  by  the  jury  to 
that  effect,  I  do  not  feel  justified  in  holding  that  it  did  so  apply. 
The  arrangements  referred  to  in  the  latter  part  of  the  letter  may 
have  been  by  parol  for  all  we  know. 

LiKDLKT,  J. — I  am  of  the  same  opinion.  Two  questions  are 
reserved  for  us :  (1)  Whether  the  prisoner  had  been  intrusted 
with  any  of  the  sums  of  money  mentioned  in  the  indictment 
within  the  meaning  of  the  75th  section.  Upon  that  question  I 
am  of  opinion  that  he  was  not.  (2)  Whether  the  letter  was  a 
direction  in  writing  to  apply>  pay,  or  deliver  any  of  them  within 
sect.  75.  I  think  it  was  not ;  it  is  too  ambiguous,  and  I  am  dis- 
posed to  think  that  it  referred  to  the  three  customers  previously 
mentioned  in  the  letter. 

Hawkins,  J. — I  am  of  the  same  opinion.  The  letter  is  ambiguous 
in  its  terms,  but,  assuming  that  it  does  apply  to  all  sums  of 
money  received  by  the  prisoner  on  the  prosecutor's  account,  the 
case  is  not  within  sect.  75,  which  only  applies  in  my  judgment 
where  the  asent  has  been  intrusted  by  his  employer  with  money 
accompanied  by  a  direction  in  writing  how  to  apply  it,  and  not 
where  the  agent  receives  the  money  from  a  third  person  on 
behalf  of  his  master  as  in  this  case. 

Conviction  quashed. 
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COURT    OF    CRIMINAL    APPEAL. 

Satwrday,  Nov.  16,  1878. 

(Before  Kelly,  C.B.,  Dekman,  J.,  Lindlby,  J.,  Manisty,  J.,  and 

Hawkins,  J.) 

Rsa.  V.  Tbsadgold.  {a) 

Juriadidio^n/^^Venue-^Errhbezzlemenb. 

It  was  ihe  duty  of  the  prisoner,  a  commercial  tra/veller,  to  remit 
dcMy  to  his  employers,  who  resided  in  London,  the  moneys  which 
he  collected,  without  reduction.  The  prisoner,  on  the  1st  and 
2nd  of  March,  1878^  collected  at  Newark  two  sums  of  money  which 
he  did  not  remit  or  accoumtfor  till  the  first  week  in  April,  when 
one  of  his  employers  went  to  Orantham,  where  the  prisoner 
resided,  saw  him,  and  taxed  him  with  receiving  moneys  and  not 
amounting  for  them.  The  prisoner  then  and  there  handed 
to  his  employer  a  list  of  moneys  he  had  collected  and  not 
accounted  for,  including  the  above  two  sums.  There  was  'no  evidence 
that  the  prisoner  returned  from  Newark  {which  is  within  easy 
a>ccess  of  Orantham)  to  Qra/ntham  on  either  of  the  days  or  at 
what  timss  of  the  days  he  received  the  two  sums  of  money.  He 
wa>s  indictea  and  coiwicted  at  the  borough  of  Orantham  Quarter 
Sessions  for  embezzling  the  above  two  su/ms  ofm^oney : 

Held,  that  the  conviction  was  bad,  as  there  was  no  evidence  of  any 
ernbezxlement  within  the  borough  of  Orantham* 

CASE  reserved  for  the  opinion  of  this  Coort  by  the  Recorder 
of  the  borough  of  Grantham,  Notts. 

The  prisoner  was  tried  before  me  at  the  Sessions  held  for  the 
borough  of  Orantham,  on  the  2|3rd  day  of  July,  1878,  on  an 
indictment  charging  him  with  having  in  the  borough  of  Oran- 
tham embezzled  the  several  sums  of  2Z.  5«»  and  6Z.  \\s.  6d. 
respectively,  the  property  of  Nathan  Defries  and  another,  his 
masters. 

The  prisoner  was  employed  by  the  prosecutors  as  a  commercial 
traveller,  under  a  written  agreement,  by  which  he  was  bound  to 
remit  daily,  without  any  reduction  whatsoever,  any  moneys 
collected  by  him  on  their  account. 

(a)  Reported  by  John  Thompson,  Esq.,  B«rri8ter-at-Law. 
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On  the  let  and  2Dd  day  of  March^  1878,  the  prisoner  being  then        Rbk 
at  Newark^  in  the  course  of  his  occupation  as  commercial  traveller,    t-_.  Jj-^j... 

receiTed  on  account  of  his  masters  the  sum  of  21.  58.  from  one       

H.  Slater,  and  the  sum  of  61.  lis.  6d.  from  Thomas  Edwards        1878. 
respectively.      He  never  accounted  to  them  for  the  money,  or  „  a^IL--ii* 
informed  them  that  he  had  re/oeived  it  except  as  hereafter  stated.       -^Venue. 

It  was  proved  that  the  prisoner  resided  at  Grantham,  but  there 
was  no  evidence  to  show  that  he  returned  to  Grantham  on  either 
of  the  days,  or  at  what  time  on  the  respective  days  he  received  the 
said  several  sums  of  money. 

It  was  within  the  knowledge  of  the  jury  that  Newark  was 
foorteen  and  three-quarter  miles  from  Ghrantham,  and  within  easy 
access  of  it  by  train,  although  no  formal  proof  was  given  of  the 
bet. 

In  the  first  week  in  April,  1878,  Nathan  Defries,  one  of  the 
prisoner's  employers,  proceeded  to  Grantham  and  had  an  inter- 
view with  the  prisoner  there ;  and,  on  taxing  him  with  receiving 
money  on  account  of  his  employers  which  he  had  not  accounted 
for  to  them,  the  prisoner  handed  to  the  said  Nathan  Defries  a  list 
of  amounts  he  had  received  and  not  accounted  for,  in  which  Ust 
the  two  items  of  27.  5^.  and  62. 11«.  6d.  appeared. 

Upon  the  above  facts  it  was  contended,  on  behalf  of  the 
prisoner,  that  the  indictment  failed  of  proof,  the  embezzlement,  if 
embezzlement  there  was,  having  been  committed  at  Newark  in 
the  county  of  Nottingham,  where  the  money  was  received  and 
appropriated  by  him,  and  not  at  Grantham  in  the  county  of 
Unooln. 

On  the  part  of  the  prosecution  it  was  contended  that  the  venue 
was  well  laid  at  Ghrantham,  the  offence  having  been  commenced 
at  Newark  and  completed  at  Grantham ;  and  that,  by  virtue  of 
the  statute  7  &  8  Geo.  4,  c.  64,  s.  12,  a  person  may  be  tried  either 
in  the  county  in  which  he  began,  or  that  in  which  he  completed 
the  offence. 

I  OTerruled  the  objection,  holding  that,  as  the  prisoner  lived  at 
Orantham,  but  a  short  distance  from  Newark,  there  was  evidence 
from  which  the  jury  might  infer  that  the  prisoner  would  return 
home  from  Newark  on  the  day  he  received  the  money ;  and  that, 
as  it  was  his  duty  to  remit  daily  the  money  he  collected,  the 
fiolore  to  do  so  was  sufficient  evidence  of  embezzlement,  and  I 
declined  to  withdraw  the  case  from  the  jury. 

The  prisoner  was  found  guilty^  and  I  passed  sentence  upon 
him,  reserving  the  point  as  to  the  venue,  and  admitting  him  to 
hail  pending  the  decision  of  it  by  the  court. 

The  question  reserved  is  whether,  under  the  circumstances 
above  disclosed,  the  venue  was  well  laid  in  Grantham.  If  the 
Court  should  be  of  opinion  that  it  W£is,  the  conviction  to  stand; 
or,  if  of  the  contrary  opinion,  to  be  quashed. 

Wm.  John  Bwtns  Bknnbtt. 

W.  J,  Smith  for  the  prisoner.— There  was  no  evidence  that  the 


222  CBDilNAL  LAW  CASES. 

Rao.  prisoner  returned  to  Grantham  before  the  first  week  in  Aprils 

TRK^iooLD.  *^^  *^®  receipt  of  the  moneys  was  a  month  previously  at  Newark. 

The  alleged  embezzlement  consisted  in  the  fact  of  non-acconnting, 

1878.  bat  at  Urantham  he  did  account  for  the  receipt  of  the  moneys 

Emb^Umau  ^*  ^  ^^^^  *^*  ^^  ^^*  ^^®  ^^^^  ^  h^a,Ye  remitted  daily  the  moneys 
Venue,  ^^  ^^  collected  without  any  reduction^  and  it  does  not  appear 
that  he  was  ever  at  Grantham  between  the  time  of  receiving  the 
money  and  the  first  week  in  April.  [Hawkins,  J. — ^The  only 
statement  in  the  case  bearing  on  this  is,  that  the  prisoner  lived 
at  Grantham.  Denman,  J. — Where  did  the  prisoner  feloniously 
appropriate  the  moneys  to  his  own  use  ?]  From  the  case  it  is 
impossible  to  say,  but  it  does  not  appear  that  he  did  so  appropriate 
them  at  Grantham.  [Ksllt,  C.B. — It  lies  on  the  prosecution 
to  show  that  the  embezzlement  took  place  at  Grantham.]  The 
cases  of  Reg.  v.  Rogers  (14  Cox  0.  C.  22;  47  L.  J.  11,  M.  C), 
and  Reg.  v.  Murdoch  (2  Den.  0.  0.  298 ;  5  Cox  0.  C.  360)  were 
then  cited.  In  the  present  case  the  evidence  pointed  to  an 
embezzlement  at  Newark,  if  there  was  any  embezzlement  at  all, 
but  there  was  no  evidence  of  any  embezzlement  at  Grantham. 

No  counsel  appeared  to  argue  for  the  prosecution. 

KiSLLY,  C.B. — This  conviction  must  be  quashed.  There  was 
no  evidence  at  all  which  showed  the  completion  of  the  ofience  of 
embezzlement  at  Grantham.  It  is  quite  consistent  with  the  facts 
stated  in  the  case  that  there  was  probably  an  act  of  embezzlement 
at  Newark,  but  even  that  is  not  clear.  The  case  states  that  the 
prisoner  resided  at  Grantham,  and  that  there  was  no  evidence  to 
show  that  he  returned  to  Grantham  on  either  of  the  days  he 
received  the  several  sums  of  money.  It  further  states  that  in 
the  first  week  of  April  one  of  the  prisoner's  employers  proceeded 
to  Grantham  and  had  an  interview  with  the  prisoner,  and  taxed 
him  with  receiving  moneys  which  he  had  not  accounted  for  to 
them,  and  that  the  prisoner  handed  to  him  a  list  of  amounts  he 
had  received  and  not  accounted  for,  in  which  list  the  two  items 
charged  in  the  indictment  appeared,  and  there  the  evidence 
stops.  It  is  impossible  to  say  upon  these  facts  that  there  was 
any  evidence  of  embezzlement  at  Grantham,  and  therefore  under 
the  circumstances  the  conviction  must  be  quashed. 

Denman,  Lindley,  Manisty,  and  Hawkins,  JJ.,  concurred. 

Oonviction  quashed. 
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COURT   OP    CRIMINAL   APPEAL. 

Saturday^  Nov.  16,  1878. 

(Before  Eilly,  C.B.,  Dbnman,  J.,  Ltnpley,  J.,  Manistt,  J.,  and 

Hawkins,  J.) 

Reg.  v.  Thomas  Hughes,  (a) 

Larceny — Recent  possession — Evidence  for  the  jury. 

A  hag  was  left  by  the  ovmer  on  a  Saturday  night  near  to  a  place 
where  the  prisoner  amd  two  other  persons  were  at  the  time.  The 
prisoner  parsed  by  the  place  on  his  way  home,  and  shortly 
aflerwards  one  of  the  other  two  persons  followed  in  the  same 
direction.  Thai  person  and  the  prosecutor  then  met  the  prisoner 
coming  bach  to  his  home  from  the  opposite  direction,  and  being 
questioned  he  denied  all  knowledge  of  the  ba^,  and  sadd  that  he 
had  been  in  the  neighbov/rmg  wood  for  firewood.  The  wood,  the 
prisoner's  cottage,  and  some  disused  farm  buildings  nea/r  it 
were  then  searched,  without  success.  On  the  Monday  morning ^ 
the  ba^  was  found  in  a  hayloft  in  one  of  the  disused  farm 
buildings  near  to  the  highway.  There  was  no  door  to  it  and 
passers-by  had  easy  access  to  it.  The  prisoner  was  then  taken 
into  custody  for  stealing  the  bag,  and  said  to  tits  constable,  after 
previously  denying  he  had  taken  the  ba^,  "  I  suppose  I  sliall  get 
a  month  for  this,"  amd  made  use  of  some  other  words  of  no 
wore  definite  meaning. 

The  chairman  left  all  the  facts  to  the  jury  as  evidence  from  which 
they  might  infer  that  the  prisoner  had  had  possession  of 
the  bag,  and  directed  them,  if  they  found  so,  to  treat  the  case 
as  one  of  recent  possession. 

Held,  thcU  the  Ohairman^s  ruling  was  wrong,  and  that  he  ought  to 
have  directed  an  acquittal. 

AT  the  General  Quarter  Sessions  of  the  peace  for  the  county 
of  Denbigh,  holden  at  Denbigh  on  the  11th  day  of  April, 
1878,  the  prisoner  was  indicted  for  stealing  a  bag  containing  a 
number  of  articles,  the  property  of  one  David  Yaughan. 
It  was  proved  at  the  trial  that  a  few  minutes  before  the  bag 

(a)  Reported  by  John  Thompson,  Esq.,  Banuter-at-Law. 
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Rw.  was  missed,  which  was  abont  10  p.m.,  on  Satarday,  tiie  12tli 

^'  day  of  January,  1878,  the  prisoner  and  two  other  men,  named 

HuoHK.  Thomas  Bagnall  and  William  Bagnall,  were  near  a  wall  by  the 

road  side  on  which  it  had  been  placed  by  the  prosecator's  wife 

^^-  while  she  went  into  a  shop  close  by,  but  none  of  the  three  men 

Larceny^  were  seen  in  possession  of  the  bag  at  that  or  any  other  time. 
Becentpos9e&-      The  prisoner  passed  the  wall,  where  the  bag  was  placed,  on 

rf*^~  his  way  home,  and  shortly  afterwards  William  Bagnall  followed 

Evidence,      i.      .    "l-i  j*       a* 

mm  m  the  same  direction. 

After  passing  the  prisoner's  cottage,  William  Bagnall,  and 
the  prosecutor,  David  Yaughan,  met  the  prisoner  coming  back 
to  his  cottage  from  the  opposite  direction.  When  questioned, 
the  prisoner  denied  all  knowledge  of  the  bag,  and  stated  that  he 
had  been  into  a  neighbouring  wood  to  fetch  firewood. 

It  was  proved  on  cross-examination  that  the  owner  of  this 
wood  allowed  his  workpeople  to  collect  firewood  for  their  own 
use  there,  and  also  that  the  prisoner  had  formerly  worked  for 
him,  but  was  not  doing  so  at  the  time  in  question. 

William  Bagnall  and  the  prosecutor  David  Yaughan,  in 
company  with  the  prisoner,  searched  the  wood,  the  prisoner's 
cottage,  and  some  disused  farm  buildings  at  the  back  of  his 
cottage  for  the  bag,  which  could  not  be  found. 

On  the  Monday  following  the  bag  was,  however,  found  by  the 
police  constable  in  an  old  hayloft,  in  one  of  the  disused  farm 
buildings  mentioned  above. 

These  disused  buildings,  including  the  hayloft,  belonged  to 
an  adjoining  farm  in  the  occupation  of  a  person  of  the  name 
of  Griffith,  and  were  not  connected  with  the  prisoner's  cottage  or 
garden  otherwise  than  that  he,  as  well  as  others,  had  access  to 
them.     The  hayloft  had  no  door,  and  was  near  the  high  road. 

The  prisoner  was  a  farm  labourer,  and  had  worked  in  the 
neighbourhood  all  his  life,  but  there  was  no  evidence  of  his 
having  worked  for  the  aforesaid  Griffith  or  on  his  farm. 

When  the  bag  was  found,  the  constable  took  the  prisoner  to 
the  police  station  at  Buabon,  a  distance  of  between  four  and  five 
miles.  On  their  way  there  the  prisoner,  having  previously 
denied  to  the  constable  that  he  had  committed  the  robbery,  said, 
"  Well,  it's  no  use,  I  suppose.  I  suppose  I  shall  get  a  month 
for  this.  What  do  you  think  ?  "  He  added,  '^  Some  people  get 
more  than  others,  and  afterwards  said,  '^  It's  very  odd ;  people 
get  transported,  and  when  they  come  back  they  begin  the  same 
things  again." 

I  told  the  jury  that  in  a  case  of  larceny,  after  proving  that 
the  goods  were  stolen,  proof  that  they  were  found  in  the 
possession,  or  under  the  control  of  the  prisoner  shortly  after- 
wards, and  that  he  did  not  give  a  satisfactory  account  of  the 
manner  in  which  he  came  by  them,  is  good  presumptive  evidence 
of  the  prisoner  having  stolen  them.  I  directed  the  jury  to  apply 
this  rule  to  the  present  case,  and  to  take  the  evidence  and  the 
whole  of  the  circumstances,  together  with  the  prisoner's  state- 
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ments  into  their  consideratioii^  and  say  whether  he  was  gailty  or 
not  giulty  of  the  offence  charged  against  him. 

The  counsel  for  the  prisoner  took  exception  to  this  direction 
on  the  ground  that  there  was  no  evidence  to  go  to  the  jury  to 
show  that  the  bag  was  ever  in  the  possession  or  under  the  control 
of  the  prisoner^  so  as  to  raise  a  presumption  of  his  guilt  from  his 
not  giving  any  account  of  it. 

I  declined  to  alter  my  direction  to  the  jury^  being  of  opinion 
that,  ander  all  the  circumstances^  there  was  evidence  sufficient  to 
jnstify  my  direction,  and  the  application  of  the  above  rule  so  as 
to  raise  a  presumption  of  the  prisoner's  guilt. 

The  jury  found  him  guilty,  and  he  was  admitted  to  bail  to 
appear  to  receive  judgment  at  the  Quarter  Sessions  of  the  Peace 
to  be  holden  for  the  county  of  Denbigh  when  called  upon. 

The  opinion  of  the  Court  for  the  Consideration  of  Crown 
Cases  Reserved  is  requested  whether  there  was  any  evidence 
which  ought  to  have  been  left  to  the  jury  that  the  bag  had  been 
m  the  possession  or  under  the  control  of  the  prisoner,  so  as  to 
make  the  aforesaid  rule  applicable  to  this  case. 

If  the  Court  should  be  of  opinion  that  there  was  any  such 
eridence  for  the  jury,  the  conviction  to  stand ;  if  of  a  contrary 
opinion,  to  be  qnashed. 

Thomas  Huqhbs,  Chairman. 

No  counsel  appeared  to  argue  on  either  side. 

£kllt,  C.6. — ^The  question  reserved  for  our  decision  is  whether 
tbere  was  any  evidence  which  ought  to  have  been  left  to  the  jury 
that  the  bag  had  been  in  the  possession  of  the  prisoner,  or  under 
the  control  of  the  prisoner,  so  as  to  make  the  rule  alluded  to 
apphcable  to  this  case.  We  can  find  no  evidence  that  the  bag 
had  been  in  the  possession  of  the  prisoner  or  under  his  control ; 
and  therefore  the  conviction  must  be  quashed. 

DiHHAK,  J. — I  am  of  the  same  opinion.  If  the  case  had  been 
left  in  a  different  way  to  the  jury  there  might  have  been  some- 
thing for  them  to  consider,  viz.,  the  statements  made  by  the 
prisoner  to  the  police  constable.  But  with  respect  to  the 
direction  of  the  Chairman,  that  the  jury  might  proceed  to 
consider  the  case  on  the  basis  of  the  doctrine  of  recent  posses- 
sion, there  was  no  evidence  at  all  of  any  possession  by  the 
prisoner.  The  jury  must,  therefore,  have  been  misled,  and  the 
conviction  cannot  be  sustained. 

Makibtt,  LiNDLEY,  and  Hawkins,  JJ.  concurred. 

Oonviction  quashed. 
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COURT  OP  CRIMINAL  APPEAL. 

Saturday,  Nov.  16, 1878. 

(Before  Kkllt,   C.B.,  Dxnxan,  J.,  Lindlbt,  J.,   Makistt,  J., 

and  Hawkins,  J.) 

Reg.  v.  Obton  and  othebs.  (a) 

Prize  fight — Oomhatan^ts  with  gloves  on — Sparring  match. 

Divers  persons  assembled  in  a  room,  entrance  m^mey  being  paid, 
to  witness  a  fight  between  two  persons.  The  combaiards  foughi 
in  a  ring  with  gloves,  ea^h  being  attended  by  a  second,  who 
a^ted  in  the  same  way  as  a  second  at  prize  fights.  The  comba- 
tants fought  for  about  forty  minutes  with  great  ferocity,  and 
severely  punished  each  other.  The  police  interfered  and  arrested 
the  defendants,  who  were  among  the  spectators. 

Upon  the  trial  of  an  indictment  against  them  for  unlawfully 
assembling  together  for  the  purpose  of  a  prize  fi^ht,  the  Chairman 
directed  the  jury  tluit,  if  it  was  a  mere  exhibition  of  skill  in 
sparring,  it  was  not  illegal ;  but,  if  the  'parties  mst  intending  to 
fight  till  one  gave  in  fi'om  exhaustion  or  injury  received,  it  wa^ 
a  breach  of  the  law  and  a  prize  fiyht,  whether  the  combatants 
fought  in  gloves  or  not,  and  left  it  to  the  jury  to  say  whether  it 
was  a  prizefight  or  not. 

Held,  that  the  jury  were  properly  directed. 

THE  following  case  was  reserved  by  Sir  Frederick  Thomas 
Fowke,  Bart.,  Chairman  of  the  General  Qaarter  Sessions  of 
the  Peace  for  the  county  of  Leicester : 

John  Orton,  William  Burrows,  Alfred  Greenfield,  Henry 
Wilkinson,  Charles  Orton,  George  Orton,  James  Westerman, 
Edward  Bodycott,  William  Cave,  Thomas  Hall,  George  Hardy, 
Henry  Stokes,  Joseph  Collins  {alias  Tug  Wilson),  and  William 
Henry  Neale  were  tried  before  me  at  the  General  Quarter  Ses- 
sions of  the  peace  for  the  county  of  Leicester,  held  on  the  15th 
day  of  October,  1878,  for  assembling  together  for  the  purpose  of 
a  prize  fight. 

The  indictment  contained  six  other  counts,  three  of  them  for 

(a)  Reported  by  John  THOMPflON,  Esq.,  Barrister-at-Lftw. 


CRIMINAL   LAW   CASES.  227 

assaalting  polioe  constables  in  the  ezecation  of  their  daty,  and        ftn>. 
three  other  connts  for  common  assaults  on  the  same  constables.  ^- 

It  was  given  in  evidence  that  the  defendants  had  assembled,      othbrs. 

together  with  others  to  the  number  of  a  hundred  and  upwards,  in         

a  room  in  a  vacant  building  which  they  had  taken  possession  of  ^^^ 
without  the  consent  of  the  owner ;  that  one  shilling  entrance  was  /yj-j^  ^yj^ 
charged  to  each  person ;  that  then  the  door  was  barricaded  to 
prevent  access  by  the  police  or  any  other  person ;  that  the  two 
defendants  Orton  and  Burrows  were  the  combatants.  Bach  was 
stripped  to  the  waist,  a  space  roped  in  for  a  ring,  and  each 
combatant  was  attended  by  his  second,  on  whose  knee  he  sat  in 
the  intervals  during  the  fight,  and  was  sponged  and  fanned  by 
him  after  the  usual  custom  in  prize  fights. 

It  was  proved  by  an  eye-witness  that  the  men  fought  with 
great  ferocity,  in  the  words  of  this  witness,  *'  like  bulldogs  ;"  that 
each  was  severely  punished,  and  that  the  fight  had  lasted  for 
nearly  forty  minutes  when  the  police  came  up,  brought  there  by 
information  of  what  was  going  on,  and  by  a  large  and  disorderly 
crowd  who  had  assembled  on  the  road  outside  the  building 
attracted  by  what  was  going  forward. 

The  police,  after  great  resistance,  during  which  the  assaults 
before  mentioned  were  committed,  forced  an  entrance  into  the 
room  through  the  windows,  when  those  present  attempted  to 
escape  in  any  way  they  could,  by  door  or  window.  The  two 
combatants  and  the  other  twelve  defendants  were,  however, 
arrested. 

It  was  found  that  each  combatant  was  severely  punished,  and 
one  of  them  had  his  ear  bitten  through.  They  were  highly 
exasperated  with  each  other,  each  calling  the  other  a  coward,  and 
tannting  each  other  with  unfair  fighting  so  much  that,  even  after 
they  were  arrested  and  in  the  custody  of  the  police,  they  were  with 
difficulty  prevented  from  closing  with  each  other  and  renewing  the 
fight. 

The  fight  was  for  money,  and  one  of  the  defendants  told  the 
policeman  who  had  him  in  charge,  '^  You  have  done  me  out 
of  11/' 

The  learned  counsel  for  the  defence  contended  that  this  was  a 
sparring  match  fought  in  gloves,  according  to  well-known  rules, 
and,  on  the  authority  of  the  case  of  Beg,  v.  Young  (10  Cox  G.  G. 
371)  (a)  was  no  ofience  at  law. 

I  directed  the  jury  that  this  was  a  correct  definition  of  the  law, 
if  it  were  a  mere  exhibition  of  skill  in  sparring ;  but  that,  if  the 
parties  met  intending  to  fight  till  one  gave  in  from  exhaustion  or 
injury  received,  it  was  a  breach  of  the  law,  and  a  prize  fight, 
whether  the  combatants  fought  in  gloves  or  not,  and  I  lefc  this 

(a)  Rep.  T.  Young  was  tried  before  Bramwell,  B.,  at  the  Central  Criminal  Gonrt, 
tad  the  marginal  note  is  this :  **  There  is  nothing  nnlawfal  in  a  sparring  exhibition 
ulen  the  men  fight  on  nntil  they  are  so  weak  that  a  dangerous  fall  is  likely  to  be  the 
ntolt  of  the  continmuice  of  the  game.  Therefore,  except  in  the  latter  case,  death 
CMMd  by  an  injoiy  received  daring  a  sparring  match  does  not  amount  to  man- 
■lughter." 

q2 
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^^^^         question  to  the  jnry :    ''  Was  this  a  sparring  match  or  a  pnM 

0THKB8.  The  jury  had  the  gloves  nsed  in  the  fight  before  them,  and 

retired  to  consider  their  verdict,  and  on  their  return  they  found 
that  it  was  a  prize  fight,  and  that  the  prisoners  were  guilty. 
Priztfighi.        They  also  found  the  defendants,    Collins,   Westerman,  and 
Bodycott  guilty  of  assaulting  the  police  in  the  execution  of  their 
duty. 

The  learned  oounsel  contended  that  I  was  wrong  in  leaving  the 

anestion  to  the  jury  whether  or  not  it  was  a  prize  fight ;  that,  as 
le  men  fought  in  gloves,  I  ought  to  have  directed  the  jury  that 
it  was  therefore  a  mere  sparring  match,  and  no  indictable  offence. 
I  respited  the  sentence,  releasing  the  defendants  on  bail  for 
their  appearance  to  receive  and  abide  by  the  sentence  of  the 
Court  at  the  next  Epiphany  Sessions  if  the  Court  be  of  opinion 
that  I  was  right  in  thus  leaving  the  case  to  the  jury* 

The  case  is,  whether  the  question  ''  Was  this  a  prize  fight  or 
notf  was  rightly  left  to  the  jury;  or  was  the  fact  that  the 
fight  was  with  gloves  sufficient  to  prevent  the  same  being  an 
indictable  offence  f 

Fbjcdx.  Thos.  Fowex,  Chairman. 

No  counsel  appeared  to  argue  on  either  side. 

KsLLT,  C.B. — The  question  in  this  case  is,  whether  the  pri- 
soners were  guilty  of  the  offence  of  unlawfully  assembling 
together  for  the  purpose  of  prize  fighting.  The  jury  found 
that  this  was  a  prize  fight.  No  doubt  the  combatants  wore 
gloves ;  but  that  did  not  prevent  them  from  severely  punishing 
each  other.  There  can  be  no  doubt  that,  upon  the  facts,  the 
conviction  ought  to  be  affirmed. 

DiBMiCAN,  J. — ^I  am  of  the  same  opinion.  The  jury  examined 
the  gloves  in  their  private  room,  and,  having  the  fact  proved 
that  the  combatants  severely  mauled  each  other,  they  found 
rightly  that  this  was  a  prize  fight.  The  question  was  entirely  one 
for  the  jury. 

LiNDL£T,  J.,  Mamisty,  J.,  and  Hawkins,  J.  concurred. 

Conviction  afirmed. 
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HIGH    COURT    OP   JUSTICE. 

QUEEN'S    BENCH   DIVISION. 

Dec.  Sand 4, 1878. 

(Before  Mat^  G.J.>  O'Bbisn  and  FrrzasRAiD^  JJ.) 

Beo.  v.  PAtsiCK  McNaicaba.  (a) 

Necesniy  for  view  in  a  criminal  case — Certiorari — The  Winter 
Astizes  Act,  1876  (40  ^  41  Vict.  c.  67)— Winter  Assize  County 
not  contigtums  to  county  where  crime  committed — Neighbouring 
county. 

Under  the  Winter  Assizes  Act,  1876,  it  is  not  necessary  that  the 
Winter  Assize  County  shotild  be  physically  contiguous  to  the 
county  in  which  the  alleged  crime  for  which  the  prisoner  is 
indicted  was  committed.  The  fact  of  a  view  of  the  locus  in  quo 
being  necessary  for  the  fair  trial  of  a  prisoner  is  not  suffideni 
ground  for  removing  the  indictment  into  the  Queen^s  Bench 
Division  by  certiorari,  when  the  locus  in  guo  is  situate  in  a 
different  cou/nty  from  the  Winter  Assize  County  (dissentiente : 
O'Brien,!.) 

Semble,  that  the  Judge  at  the  trial  should  i/n  the  exercise  of  his 
judicial  discretion  postpone  the  case,  to  enable  the  trial  to  take 
place  in  the  county  where  a  view  could  conveniently  be  had. 

PATRICK  McNAMARA  was  indicted  at  the  Spring  AssizeSj 
1878^  for  the  county  Clare  for  the  mnrder  of  Patrick  Kear- 
ney. The  prisoner  was  then  twice  tried,  and  the  jary  on  each 
occasion  disagreed.  At  the  following  Summer  Assizes  he  was 
^n  tried ;  on  this  occasion  the  Crown  counsel  applied  that  the 
jnty  should  yiew  the  premises  where  the  alleged  murder  was 
committed.  The  view  took  place,  and  the  jury  disagreed.  It 
wai  now  proposed  to  have  the  prisoner  put  on  his  trial  at  the 
Winter  Assizes  for  1879,  to  be  held  pursuant  to  an  Order  in 
Coandl  in  tiie  county  of  the  City  of  Coi^.    A  conditional  order 

(a)  Reported  by  OsoiL  R.  Roghb,  Esq.,  Barrister-at-Law. 


230  CRIMINAL   LAW   CASES 

RjEQ.        was  obtained  for  a  writ  of  certiorari  to  remove  the  indictment  into 

^  the  Queen's  Bench  Division,   on  the  grounds :   first,  that  it  is 

McX™ARA.   necessary  and  convenient,  for  the  fair  and  efficient  trial  of  the 

—        issue,  that  the  jury  who  are  to  try  the  issue  should  view  and 

1878.        examine  the  place  at  which  and  the  neighbourhood  and  locality  in 

Practice—    ^^i^h  the  offence  was  alleged  to  have  been  committed ;    secondly. 

Winter  Assizes  that  it  would  be  illegal  and  inexpedient  for  a  jury  empanelled  at 

Act.        the  ensuing  Munster  Winter  Assizes  to  view  and  examine  the 
place,    neighbourhood,  and  locality;    thirdly,   that  a  fair  and 
satisfactory  trial  of  the  issue  cannot  be  had,  except  by  a  jury 
empanelled  in  the  county  of  Clare ;  fourthly,  that  the  county  of 
the  city  of  Cork  is  not  a  neighbouring  county  to  the  county  of 
Clare  within  the  meaning  of  the  Winter  Assizes  Act  of  1876; 
fifthly,  that  a  jury  of  the  county  of  Cork  is  not  a  jury  of  the 
Munster  Winter   Assizes   county   within   the  provisions  of  the 
Winter  Assizes  Act  of   1876;    sixthly,  that  by  reason  of  the 
premises  it  would  be  inexpedient  and  not  convenient  that  the  issue 
should  be  tried  at  the  ensuing  Munster  Winter  Assizes  to  be  held 
in  the  countj  of  the  city  of  Cork.     The  county  of  Clare  is  not 
contiguous  in  any  part  to  the  county  of  the  city  of  Cork.     The 
prisoner  stated  in  his  affidavit,  *'  That  the  evidence  in  the  case 
consisted    entirely    of   minute  and   complicated   circumstantial 
evidence,  relating  very  much  to  the  nature  of  the  country  round, 
to  the  height  of  walls  and  hedges,  to  whether  from  the  lie  of  the 
ground,  certain  points  are  in  view  of  other  points,  and  to  the 
direction   and  extent  of  certain    elevations  and   depression  of 
ground  in  the  neighbourhood,   and  that  it  would  be  utterly 
impossible   fgr  a  jury  to  understand   or  accurately  weigh  the 
evidence  without  carefully  examining  and  viewing  the  locality. 
That  it  was  absolutely  necessary  for  the  fair  and  impartial  trial 
of  the  case,  and  of  the  most  vital  importance  for  his  defence,  that 
the  jury  who  were  to  try  him  should  view  and  carefully  examine 
the  place  of  the  alleged  murder,  and  the  neighbouring  locality  to 
which  the  evidence  referred.     That  the  place  where  the  murder 
was  alleged  to  have  taken  place  is  a  remote  part  of  the  county  of 
Clare,  and  it  would  be  utterly  impossible  to  send  a  jury  from  the 
city  of  Cork  to  view  the  locality.     The  Crown  Solicitor  stated  in 
his  affidavit  that  there  was  continuous  railway   communication 
between  the  city  of  Cork  and  Crusheen,  a  locality  within  a  few 
miles  of  the  scene  of  the  murder ;  and  that  it  would  be  possible 
for  a  jury  to  leave  the  city  of  Cork  in  the  morning,  visit  the 
scene  of  the  murder,  and  return  to  the  city  of  Cork  the  same 
day. 

Holmes,  Q.C.  (with  him,  /.  0,  Oibson),  for  the  Crown,  showed 
cause  against  the  conditional  order.  They  relied  on  the  Order  in 
Council  declaring  the  county  of  the  city  of  Cork  to  be  the  Winter 
Assize  county  for  the  Munster  Circuit.  This  Order  in  Council 
has,  by  the  provisions  of  the  Winter  Assize  Act,  the  force  of  an 
Act  of  Parliament^  and  It  is  not  competent  to  the  Court  {rO  go 
behind  that. 
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QtTaU  FUzgerald  for  the  prisoner. — The  fact  of  there  having  Rbq. 

been  a  previoas  abortive  trial  is  no  ground  to  change  the  venue :  pJl^n,^^ 

(Beg.  V.  McLffUl,  8  Ir.  C.  L.  R.  Ap.  62.)      The  fact  of  a  view  of  mcNamaha 
the  locality  by  the  jury  being  required  is  sufficient  to  cause  the 

venae  to  be  laid  in  the  county  where  the  crime  was  committed :  

[Reg.  V.  Fay,  Ir.  L.  6  C.  L.  436;  B.  v,  Tradgely,  1  Sess.  Gas.  Practice-- 

180;  Anon  2,  Bamardison,  214.)  Winter  Assizes 

Owr  adv.  vuU.  ^^' 

FnzoiBALD,  J. — ^A  motion  was  made  vesterday  on  the  part  of 
the  defendant  to  make  absolute  a  conditional  order  for  a  certiorari 
to  remove  the  proceedings  in  the  cause  into  this  Court.  The 
avowed  object  was  to  prevent  a  trial  of  the  cause  taking  place  in 
the  city  of  Cork  at  the  Winter  Assizes  for  the  Munster  Circuit 
to  commence  on  the  16th  inst.^  and  to  retain  the  county  of  Clare 
as  the  place  of  trial.  The  facts  as  appearing  on  the  affidavits 
were  shortly  as  follows : — ^The  defendant  is  accused  of  the  murder 
of  Patrick  Kearney.  The  homicide  took  place  on  the  15th 
day  of  January^  1878^  in  the  county  of  Clare.  The  defendant 
was  put  on  his  trial  at  the  ensuing  spring  assizes^  and  the  jury 
disa^^ed.  The  counsel  for  the  prosecution  thereupon  intimated 
their  willingness  to  postpone  the  case  until  the  ensuing  summer 
assizes^  but  the  defendant  resisted  the  postponement,  and  insisted 
on  a  second  trial,  which  was  accordingly  to  take  place  on  the 
followiog  day,  but  the  prosecutors  alleging  that  the  attendance  of 
jurors  was  insufficient,  the  presiding  judge,  on  the  application  of 
the  prosecutors,  postponed  the  trial  until  the  then  next  assizes. 
At  the  Clare  Summer  Assizes  the  defendant  was  again  put  on  his 
trial,  and  the  jury  disagreed ;  and  on  the  next  day  he  was  again 
put  on  his  triaJ,  and  a  jury  having  been  empanelled,  an  order  was 
made,  on  the  application  of  the  prosecutors,  under  the  11th  sect,  of 
the  Jury  Act  (39  &  40  Vict.  c.  78),  that  the  jury  should  view 
and  examine  the  place  at  which,  and  the  vicinity  in  which  the 
homicide  took  place.  The  view  was  had,  and  on  the  ensuing 
day  the  trial  was  proceeded  with  and  ended  again  in  a  disagree- 
ment. The  defendant  states,  but  on  information  and  belief,  that 
on  each  of  the  trials  a  majority  of  the  jury  was  for  an  acquittal, 
and  that  on  the  third  trial  the  majority  for  his  acquittal  was 
eleven.  The  prisoner  was  remanded  to  custody,  and  the  further 
trial  of  the  cause  was  postponed  to  the  Clare  Spring  Assizes, 
1879,  which  in  ordinary  course  will  take  place  in  the  month  of 
February  next.  It  is  now  admitted  on  both  sides  that,  if  a  fourth 
trial  is  to  take  place,  a  view  is  essential  in  order  that  the  trial 
shoold  be  satis&ctory.  The  case  seems  to  be  special  and  peculiar, 
tmd  without  adverting  further  to  its  facts,  it  may  be  taken  as  con- 
ceded that  the  jury  who  may  try  the  case  should  have  the  aid  of  aview, 
not  only  of  the  particular  spot  in  which  it  is  alleged  the  homicide 
was  committed^  but  also  a  view  and  examination  of  the  neigh - 
bonrhood  for  a  considerable  space ;  according  to  the  affidavit  of 
the  Crown  Solicitor,  a  distance  of  about  two  miles.     The  affidavit 
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Rk.        of  the  defendant  states  (paragraphs  8  and  9) :  "  The  impartiality 

Paiiiigk      *^^  fairness  of  the  jurors  of  Clare  is  not  in  the  least  impeached, 

MoNamara.   t^^d  i^  is  not  alleged  that  there  is  in  that  connty  any  feeling  for, 

or  sympathy  with  the  defendant,  or  the  crime,  nor  can  it  be 

1878.        pretended  that  the  object  of  the  defendant  is  to  evade  or  delay 

Practice^    ^is  trial/'     Notice  has  been  given  to  the  defendant  that  it  is  the 

Winter  Assizu  intention  of  the  prosecntors  to  put  him  on  his  trial  for  the  fourth 

^^^  time  at  the  county  Winter  Assizes,  and  before  a  jury  of  the  city 
of  Cork.  Cork  is  a  considerable  distance,  namely,  about  100 
miles  from  the  locality  of  the  homicide.  The  defendant  resists 
the  change  of  the  place  of  trial,  and  insists  on  his  common  law  and 
constitutional  right  to  have  his  trial  take  place  in  the  county  of 
Clare,  and  before  a  jury  of  that  county,  it  seems  to  me  that  the 
defendant's  contention  is  entitled  to  full  and  fair  consideration, 
and  I  have  no  hesitation  in  stating  my  own  individual  opinion 
that,  there  being  no  impeachment  whatever  of  the  jurors  of  Clare, 
the  case  is  one  which  might  wisely  have  been  left  to  be  finally 
disposed  of  in  the  county  of  Clare.  It  may  be  well  doubted 
whether  such  a  case  as  that  before  us  comes  within  the  spirit  of 
the  Winter  Assizes  Act  for  the  more  speedy  trial  of  prisoners 
where,  within  a  period  of  six  months  after  the  offence,  there  have 
been  three  trials,  and  an  abortive  attempt  at  a  fourth.  The  Judica- 
ture Act,  1877,  extends  the  Winter  -Assize  Act  to  Ireland,  but 
we  must  not  forget  that  the  38rd  section  of  the  same  Act  adopts 
definitely  and  wisely  in  civil  causes  the  common  law  doctrine  of 
locality  in  jury  trials,  when  it  directs  '*  that,  so  far  as  may  be 
reasonably  consistent  with  the  convenient  and  speedy  discharge 
of  business,  every  issue  and  question  of  fact  to  be  submitted  to  a 
jury  shall  be  triea  in  the  county  or  place  where  the  cause  of  action 
shall  have  arisen.''  The  conditional  order  was  obtained  on  several 
grounds,  which  for  my  part  I  decline  to  consider  on  a  motion  for 
a  certiorari.  I  think  that  we  ought  to  assume  on  this  motion 
that  the  Winter  Assize  Order  in  Council  is  within  the  scope  of 
the  Winter  Assize  Act,  and  legal  and  valid;  that  the  judge 
authorised  by  the  Queen's  commission  will  have  full  jurisdiction 
and  authority  to  make  such  order  on  the  premises  as  may  be 
necessary  to  effectuate  the  ends  of  justice,  and  that  the  jury  to 
try  the  cause  will  be  legally  and  properly  selected  and  empanelled* 
K  there  is  any  substance  in  the  points  which  I  thus  pass  over, 
the  defendant  may  raise  them  hereafter  by  plea  to  the  jurisdiction 
or  in  some  other  solemn  form.  The  point  of  defendant's  contro- 
versy, which  he  mainly  rested  on,  is  that  a  Cork  jury  either 
cannot  have  a  view  of  the  locality,  or  if  they  .shall  be  sent  to 
Clare  there  will  be  delay,  difficulty,  and  damage  in  the  journey  to 
which  a  jury  in  a  capital  case  ought  not  to  be  exposed.  The 
practice  at  Criminal  Law  seems  not  to  have  recognised  a  view  in 
cases  of  felony ;  but  in  lesser  criminal  trials  a  view  was  recognised, 
and  if  it  was  necessary  in  such  cases  for  the  satisfactory 
administration  of  criminal  justice,  and  could  not  otherwise  be 
obtained,  a  certiorari  would  go  to  effectuate  it.     The  11th  section 
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of  the  last  Jury  Act  eives  power  to  the  judge  presiding  in  a        Rko. 

Crown  Coort  in  his  judicial  discretion  to  direct  a  view  in  any  ^^ 

case  in  which  he  may  deem  it  expedient  for  the  ends  of  justice.    moXamara. 

The  defendant  relies  on  this  provision  of  the  Act^  and  on  the  23rd         — 

clause  of  the   Order  in  Council  for  the  Winter  Assizes,  which        ^^"^- 

excludes  from   the   Munster  Winter  Assizes   ''any  indictment    Practice^ 

which  has  been,  or  before  the  holding  of  the  said  assizes  shall  be.  Winter  Assizes 

removed  into  the  Queen's  Bench  Division  by  certiorari/'  and  he        ^^'• 

contends  that  he  ought  to  have  the  case  retained  for  trial  in  Clare, 

where  an  efficient  view  may  be  had  and   a   satisfactory  trial 

take  place,  and  that  a  certiorari  should  go  to  effectuate  that 

object.    If  there  was  no  more  in  the  case,  in  my  judgment  the 

writ  oQght  to  go  to  remove  the  cause  from  the  cognizance  of  the 

Winter  Assize  judge  at   Cork.     The   Crown   Solicitor   by   his 

affidavit  made  as  cause  against  the  order,  states  in  paragraph  four 

that  it  is  intended  to  make  application  at  the  Winter  Assizes  for 

an  order  that  the  jury  empanelled  at  Cork  shall  view  the  scene  of 

murder.     The  defendant  contends  that  the  judge  at  the  Winter 

Assizes  will  have  no  authority  to  make  such  an  order,   but  I 

assame  now  that  he  has  full  jurisdiction  and  authority  to  do  so. 

It  will  be  a  matter  for  the  determination  of  the  judge  in  the 

exercise  of  judicial  discretion  that  I  have  no  doubt  will  be  wisely 

exercised.     If  the  order  shall  be  made,  the  prosecutors  andertake 

to  carry  it  into  effect,  but  one  shrinks  from  the  contemplation  of 

BQch  a  proceeding,     llie  jury  must  be  selected  and   empanelled 

before  the  order  can  be  made  and  cannot  be  allowed  to  separate. 

It  must  be  ''  a  personally  conducted  tour  */'  that  is  to  say,  under 

the  guidance  oi  the  sheriff,  accompanied  by  a  sufficient  number 

of  Bwom  bailiffs^  and  I  can  well  imagine  the  necessary  cloud  of 

Royal  Constabulary  skirmishers  at  Mallow,  Charleville,  Limerick, 

Ennis,  and  Cruisheen,  to  keep  off  the  outer  world.     The  view 

at  the  last  trial  took  the  jury  going  from  Ennis  seven  to  nine 

hours  of  a  summer  day,  and  from  Cork  it  must  occupy  at  least 

two  full  days.     The  apprehension   of  such   an   expedition   and 

its  hardships  will  be  sufficient  to  induce  the  best  men  on  the 

Cork  panel  to  evade,  if  they  can,  a  duty  so  disagreeable  and 

not  free  from  peril  to  health  in  December  weather.    These  and 

other  topics  have  been  strongly  urged,  but  it  seems  to  me  they 

are  matters  not  for  us  now,  but  fit  to  be  addressed  to  the 

discretion  of  the  judge  at  the  Winter  Assizes.     My  first  impres- 

nou  at  the  close  of  the  argument  was  that  this  Court  ought  to 

cut  short  all  the  legal  and  practical  difficulties  pointed  out,  by 

awarding  the  writ  and  remanding  the  cause  to  be  tried  in  Clare, 

but  on  more  matare  consideration  I  have  arrived  at  the  opposite 

oonclnsion.     The  exercise  of  our  superintending  authority  as  to 

Courts  of  Criminal  Jurisdiction  ought  to  rest  on  a  close  and 

aharply  defined  foundation,  and  should  not  be  exercised  unless 

actually  necessary  for  the  full  and  satisfactory  administration  of 

justice.    I  apprehend  that  if  we  now  ordered  a  certiorari  in  this 

exceptional  case,  the  decision  of  the  Court  might,  and  probably 
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Kbo.        wonldj  be  misconstraed  and  misuiidersix>od,  and  might  have  to 

Patri         some  extent  a  paralysing  effect  on  the  wholesome  operation  of 

McNabcaba«  the  Winter  Assizes  Act.     In  refusing  the  writ  we  do  not  leave 

—^         the  defendant  unprotected.     We  refer  him  to  the  discretion  of 

1^         the  judge  presiding  at  the  assizes.     If  he  shall  make  an  order 

Practice-'    that   a  Cork  jury  shall   be   sent  to  view  the  locality,  he  will 

Winter  Assizes  BXicomip2kr\j  it  by  such  directions  as  may  be  best  calculated  to 

^^^'  ensure  its  being  made  effectual.  If,  on  the  other  hand,  he 
refuses  to  make  the  order,  it  will  follow,  as  of  course,  that  the 
trial  must  be  postponed  to  the  next  Glare  assizes.  I  think  that 
we  exercise  our  discretion  most  wisely  by  allowing  the  cause 
shown  on  behalf  of  the  Attorney-General,  but  well  may  I  add 
the  observation  that  '^  speedy  trials  may  be  attained  at  too  great 
a  cost.'' 

May,  C.J. — ^A  writ  of  certiorari  has  been  moved  for  in  this 
case,  the  application  being  rested  on  the  ground  that  it  is 
necessary  that  the  jury  to  try  the  prisoner  should  view  the 
premises ;  and  it  is  also  suggested  that  a  satisfactory  trial  cannot 
be  had  in  the  city  of  Cork  where  the  Winter  Assizes  are  to  be 
held.  Complaint  has  been  made  by  counsel  on  behalf  of  the 
prisoner  and  in  support  of  the  application,  that  the  constitu- 
tional right  of  the  accused  to  be  tried  in  the  county  where  the 
offence  was  committed  will  in  fact  be  abrogated.  Further,  it 
has  been  argued,  that  the  county  of  Clare  is  not  a  neighbouring 
county  to  the  city  of  Cork,  and  the  validity  of  the  Order  in 
Council  has  been  impeached  on  this  and  similar  grounds.  I  may 
dispose  of  these  latter  points  in  the  first  instance.  The 
Legislature  has  considered  that  the  common  law  right  of  the 
prisoner  to  a  local  venue  should  give  way  in  the  case  of  a  Winter 
Assizes  to  the  general  convenience,  and  has  therefore  provided 
by  the  Winter  Assizes  Act  1876  (extended  to  Ireland  by  the 
63rd  section  of  the  Supreme  Court  of  Judicature  (Ireland]  Act 
1877)  that  it  should  be  lawful  for  Her  Majesty  in  England,  or 
the  Lord  Lieutenant  in  Ireland,  by  Order  in  Council  to  provide 
for  the  uniting  any  neighbouring  county  or  counties  for  the 
purpose  of  any  Winter  Assizes ;  and  it  is  enacted  that  au  Order 
in  Council  purporting  to  be  made  in  pursuance  of  the  Act  of 
1876  shall  be  deemed  to  be  within  the  powers  of  the  Act,  and 
shall,  while  it  is  in  force,  have  effect  as  if  enacted  by  the  statute. 
The  Order  in  Council  in  the  present  case  has  united  the  county 
of  Clare  and  other  counties  with  the  city  of  Cork,  and  has  provided 
that  the  Winter  Assizes  for  the  consolidated  county  shall  be  held  in 
the  county  of  the  city  of  Cork.  The  boundaries  of  the  last-mentioned 
county  for  the  purposes  of  the  assizes  are  in  fact  enlarged  to  and 
embrace  the  whole  of  the  united  counties.  The  sheriff  and  the 
jurors  of  Cork  are  constituted  sheriff  and  jurors  for  the  entire 
area;  a  prisoner  tried  by  jurors  of  the  city  of  Cork  must  be 
deemed  in  point  of  law  to  be  tried  by  a  jury  of  the  county  of 
Clare.  Such  is  the  effect  of  the  order^  and  upon  this  application 
the  Court  is  bound  to  presume  that  it  has  the  operation  of  an 
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Act  of  Parliament^  and   cannot^  in   my  opinion^  entertain   any        Rbg. 
objection  affecting  the  validity  of  the  order.     The  only  ground  ^'' 

upon  which  the  application  for  a  certiorari  in  the  present  case    moXamaha. 
can  be  rested  ia^  that  a  view  by  the  jury  is  necessary ,  and  that 

each  view  cannot  be  had  if  the  trial  takes  place  in  Cork.     That  it        

may  be  foand  inconvenient  to  send  a  jury  from  the  city  of  Cork     Practice^ 
to  view  premises  in  the  coanty  of  Clare  is  self  evident,  but  it  Winttr  Assizes 
seems  to  me  the  argument  of  inconvenience   is   not   properly         ^*^^- 
addressed  to  this  Court,  as  affording  reason  for  awarding  the 
writ  of  certiorari.     It  seems  plain  that  the  judge  presiding  at  the 
Winter  Assizes  will  have  jurisdiction  to  order  a  view  and  to  give 
all  proper  directions  for  carrying  out  such  order.     Should  such 
an  application  be  made  to  him,  it   is  to  be  presumed  he  will 
exercise  a  sound  judicial  discretion  upon  the  subject  and  decide 
whether  a  view  is  necessary,  and  if  so  whether  the  trial  should 
proceed  at  the  then  assizes,  the  jury  being  sent  in  proper  custody 
to  inspect  the  premises,  or  whether,  in  order  to  avoid  the  diffi- 
culties attending  the  transmission  of  the  jurors  to  and  from  the 
loiSdity  of  the  crime,  the  trial  should  be  postponed  till  the  Spring 
Assizes.     Considerations  of  this  kind  are,  in  my  opinion,  proper 
for  the   presiding  judge,   and  afford  no    reason  for   removing 
the   indictment,   thereby    pro    tanto   paralysing    the    order    in 
council.     On  the  whole,  I  entirely  concur  in  the  judgment  of 
Jndge  Fitzgerald  and  the  reasons  he  has  assigned  for  coming  to 
the  conclusion  that  the  writ  should  not  be  granted. 

O'Bribk,  J. — In  this  case  I  am  of  opinion  that  we  should 
grant  the  writ  of  certiorari  in  order  to  postpone  the  trial  till  the 
next  Spring  Assizes  for  the  county  of  Clare.  Though  the  crime 
charged  is  that  of  murder,  the  circumstances  of  the  case  are  not 
snch  as  to  cause  any  apprehension  that  the  ends  of  justice  would 
be  frustrated,  or  the  due  administration  of  the  law  interfered 
with  by  granting  the  application.  There  have  been  already 
three  trials  of  the  case,  and  the  prisoner  has  not  shown  any 
desire  to  postpone  them  for  the  purposes  of  delay.  It  is  not 
even  suggested  by  the  Crown  counsel  that  the  present  application 
is  made  for  that  purpose,  or  that  a  jury  of  the  county  of  Clare 
would  be  more  influenced  by  the  fact  of  these  three  trials  having 
been  already  had  than  the  jury  of  any  other  county  would  be, 
and  it  was  not  alleged  that,  if  this  case  was  to  be  again  tried 
in  Clare,  a  fair  and  impartial  trial  would  not  be  had  in  that 
county  as  well  as  elsewhere.  The  prisoner's  counsel  in  support 
of  his  application  relies  upon  the  admission  of  the  Crown  counsel 
that  wherever  the  case  is  to  be  tried  again  the  jury  should  be 
sent  to  view  the  locality  in  which  the  murder  is  alleged  to  have 
been  committed  (as  was  done  at  the  last  trial  in  Clare),  and, 
considering  the  great  distance  of  that  locality  from  Cork,  I  think 
that  if  the  case  was  to  be  tried  in  Cork,  there  would  be 
considerable  difficulty  in  carrying  out  that  arrangement  so  as  not 
to  interfere  with  the  regularity  and  order  of  the  proceedings.  It 
is  said,  that  though  we  should  decline  to  grant  the  certiorari,  it 
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Rn-         would  still  be  in  the  power  of  the  judge  presiding  at  the  Cork 
Patbick      -Assizes  to  postpone  the  trial  till  the  assizes  for  Clare^  and^  in  mv 
McNamara.    opinion^  that  would  under  the  circumstances  of  this  case  be  tbe 
proper  course  for  the  judge  to  adopt  if  the  case  should  be  brought 
before  him  for  trial.     If  that  opinion  be  well-founded^  I  see  no 
Praftic%-^    reason  why  we  should  now  by  refusing  the  certiorari^  sanction 
Winter  A$siz€$  proceedings    that   would    terminate    in    such    a    result.     The 
'        prisoner's  counsel  also  contend  that  it  is  prima  fade  the  consti- 
tutional right  of  the  prisoner  to  be  tried  in  the  county  in  which 
the  offence  alleged  against  him  is  alleged  to  have  been  committed. 
That  right  is  interfered  with  by  the  statute  of  last  year^  which 
enables  the  Crown  to  have  offences  committed  in  one  county 
tried  in  another^  but  it  is  in  our  power  to  preserve  that  right  to 
the  prisoner  if  we  think  that  a  trial  in  Glare  would^  under  the 
circumstances^  be  more  expedient  for  the  ends  of  justice^  and  I 
see  no  reason  why  the  Crown  should  insist  on  having  the  case 
tried  in  Cork^  except^  perhaps^  for  the  purpose  of  asserting  their 
legal  right  to  do  so.     But  as  the  certiorari  should^  in  my  opinion^ 
be  granted  upon  the  ground    of   the    great    inexpeaiency  of 
sending  a  jury  from  Cork  to  view  the  locality,  we  would  not  by 
granting  it  admit  the  validity  of  any  of  the  objections  relied  on 
by  prisoner's  counsel  as  to  the  legality  of  the  proceedings,  or 
establish  a  precedent  to  be  followed  under  different  circumstances. 

Motion  for  certiorari  refused. 

At  the  Winter  Assizes  for  1878,  in  the  county  of  the  city  of 
Cork,  Patrick  McNamara  was  put  on  his  trial  for  murder  before 
Barry,  J.,  and  on  the  application  of  Gerald  Fitzgerald,  counsel 
for  the  prisoner,  the  trial  was  postponed  till  the  Spring  Assizes 
for  Clare,  1879,  on  the  ground  of  inconvenience  arismg  from 
the  necessity  for  a  view  of  the  locus  in  quo  by  the  jury. 
Subsequently  the  Crown  entered  a  nolle  prosequi,  and  the 
prisoner  was  discharged. 
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/on.  16,  23,  and  Mcvreh  6,  1879. 
(Before  Jaxss,  Baqoallat,  and  Brahwell,  L.JJ.) 

Ex  parte  Ball  ;  Be  Shbfhbbd.  (a) 

Banhruptey — Proof — Felony — 3mhezzlement  by  clerk — OmisBum 
to  prosecute — Bankruptcy  of  injured  person — Bight  of  trustee 
to  prove, 

A  hanker^s  derh  emhezzled  money  belonging  to  the  banker  and 
iihtconded^  The  banker  did  not  apply  for  a  warrant  far  his 
apprehension  until  ten  days  after  the  discovery  of  the  crime,  and 
&jf  that  time  the  clerk  had  left  England,  and  consequently  was 
never  prosecuted.  The  clerk  was  adjudicated  a  bankrupt  in  his 
absence,  and  the  banker  tendered  a  proof  in  the  bankruptcy  for 
ihe  amount  of  which  he  had  been  defrauded.  The  proof  was 
rejected  by  the  trustee  in  the  bankruptcy,  and  the  banker  having 
filed  a  liqtUdation  petition,  the  trustee  in  the  liquidation  applied 
to  ihe  Court  of  Bankruptcy  for  an  order  that  the  proof  should 
be  admitted : 

Held  [affirming  the  decision  of  Bacon,  0,J.),  that  the  proof  must 
he  admitted;  Jamss  and  Bramwell,  L.JJ.  so  holding  on  the 
ground  that,  though  the  banker  might  not  hwve  been  entitled  to 
prove  for  a  debt  arising  out  of  a  felony  in  respect  of  which  he 
had  not  prosecuted  the  felon  {which  qucere),  the  obligation  of 
prosecuting  the  feUm  was  a  personal  one,  and  did  not  extend  to 
the  trustee  in  the  banker's  liquidation,  who  represented,  not  him, 
bid  his  creditors;  and  Baggallay,  L.J.  and  Bacon,  O.J.  so 
holding  on  the  ground  that  the  rule  which  prevents  an  injured 
person  from  obtaining  civil  redress  for  a  criminal  wrong  if  he 
MLS  folded  in  his  duty  of  bringing  the  felon  to  justice,  does  not 
apply  where  prosecution  has  become  impossible  by  reason  of 
(amongst  other  things)  the  felon's  escape  from  the  jurisdiction 
before  he  could  have  been  prosecuted  by  the  exercise  of  rectsonable 
diUgence. 

Ex  parte  ElKotfc  (3  Jf.  ^  Ayr.  110),  and  Wellock  v.  Constantine 
(2  H.  ^  C.  146),  considered. 

(a)  Reported  by  H,  Piat,  Esq.,  Barrister-at-Lftw. 
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ExparteBAVLi  ^X^HIS  was  an  appeal  from  a  decision  of  the  Chief  Jadge  in 

He  Shbphebd.    J[      Bankmptcy,    who    admitted    a  proof   in    bankruptcy   in 

1879.        respect   of   a  felony   committed   by  the  bankrupt    under    the 

foUowincT  circumstances  : — 

OmisJonto  Johu  Dawsou  Shepherd,  who  was  a  clerk  in  the  employ  of 
prt*8eatte,  Henry  Willis,  Samuel  Tomkins,  and  Samuel  Leith  Tomkins, 
partners,  carrying  on  business  as  bankers  under  the  firm  of 
Messrs.  Willis,  Percival,  and  Co.,  of  Lombard-street,  absconded 
on  the  16th  day  of  March,  1877,  and  his  employers  then 
discovered  that  he  had  embezzled  moneys  belonging  to  them  to 
the  amount  of  a  few  hundred  pounds,  and  on  the  24th  day  of 
March  they  received  a  letter  from  him  confessing  that  he  had 
embezzled  7852Z. 

No  application  was  made  for  a  warrant  for  Shepherd's  appre- 
hension until  the  26th  day  of  March,  1877|  by  which  time  he  had 
gone  abroad,  and  consequently  he  was  not  arrested,  and  had  not 
been  prosecuted. 

On  the  4th  day  of  May,  1877,  Shepherd  was  adjudicated  a 
bankrupt  in  the  Greenwich  County  Court. 

In  May,  1878,  Messrs.  Willis,  Percival,  and  Co.  tendered  a 
proof  in  the  bankruptcy  for  the  7^52Z.  which  had  been  embezzled 
by  the  bankrupt,  but  the  proof  was  rejected  by  the  trustee,  and 
his  rejection  was,  in  July,  1878,  confirmed  by  the  registrar  of  the 
Greenwich  County  Court,  who  held  that  Messrs.  WiUis,  Percival, 
and  Co.  were  not  entitled  to  prove  in  the  bankruptcy  in  respect 
of  a  felony  committed  by  the  bankrupt  on  the  following  grounds  : 
That  they  did  not  take  proper  steps  to  prosecute  the  bankrupt ; 
that  instructions  for  the  warrant  were  not  issued  from  the  1 6th 
to  the  26th  March ;  and  that  it  appeared  from  evidence,  prac- 
tically uncontradicted,  given  by  Henry  Boome,  the  brother-in- 
law,  and  Thomas  Gueyer  Shepherd,  the  brother  of  the  bankrupt, 
that  Mr.  Samuel  Tom  kins  (a  member  of  the  firm  of  Willis, 
Percival,  and  Co.)  was  wholly  adverse  to  a  prosecution,  and  that 
he  was,  in  fact,  desirous  that  the  bankrupt  should  escape. 

Before  this  decision  was  pronounced,  Messrs.  Willis,  Percival, 
and  Co.  had  filed  a  liquidation  petition,  and  their  creditors  had 
resolved  upon  a  liquidation,  and  appointed  a  trustee. 

The  trustee  in  the  liquidation  appealed  from  the  registrar's 
decision  to  the  Chief  Judge  in  Bankruptcy,  who  ordered  the 
proof  for  the  7852  Z.  to  be  admitted  on  the  ground  that  Messrs. 
Willis,  Percival,  and  Co.  had  used  due  diligence  in  endeavouring 
to  prosecute  the  bankrupt,  and  that  the  prosecution  had  become 
impossible  without  any  fault  of  theirs. 

The  following  is  the  evidence  upon  which  the  registrar  of  the 
County  Court  based  his  decision  : 

Henry  Koome,  the  bankrupt's  brother-in-law,  was  examined 
on  behalf  of  the  trustee  in  the  bankruptcy,  and  deposed  that  he 
and  Thomas  Gueyer  Shepherd,  the  bankrupt's  brother,  went  on 
Saturday,  the  17th  day  of  March,  1877,  to  the  bank  and  saw  Mr. 
Samuel  Tomkins,  senior.     They  were  told  that  there  was  100{. 
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missings  and  were  desired  to  call  again  on  Monday.     They  went  ExparteBAiL; 
again  to  the  bank  on  Monday^  the  19th  day  of  March,  and  again  -'^^  Shephbbd. 
saw  Mr.  Tomkins,  senior,  who  after  telling  them  that  the  matter       1379, 
was  mnch  more  serioas  than  they  thoaght,  suddenly  asked  wit-         — 
ness,  "  Do  you  know  where  he  is  1"     Witness  said,  "  No,^'  and    ^^^^}f^ 
Mr.  Tomkins  replied,  ''Ah!  I  do  not  wish  to  know,"  or  words     j^^ll^ie'* 
to  that  effect.     Being  further  questioned,  witness  added,  ''  The 
words,  as  near  as  I  recollect,  were :  '  My  advice  is  that  he  should 
go  out  of  the  country,  to  America,  or  elsewhere' — something  to 
that  effect.'^     Witness  further  deposed  that  Mr.  Tomkins,  junior, 
then  came  in,  holding  in  his  hand  a  slip  of  paper,  on  which  were 
written  four  figures,  beginning,  witness  thought,  with  a  2,  and 
said, ''This  is  much  more  serious  than  we  thought,''  or  some- 
thing to  that  effect^  "  I  think  we  shall  have  to  take  legal  proceed- 
ings,"   whereupon    Mr.    Tomkins,    senior,   remarked,   "Never 
mind;  that  need  make  no  difference  to  what  I  have  already  told 
joa,"  addressing  witness  and  the  bankrupt's  brother.     On  Thurs- 
day, the  22nd  day  of  March,  witness,  with  the  bankrupt's  wife 
and  brother,  again  called  at  the  bank  and  saw  Mr.  Tomkins, 
lenior.      Witness  deposed  that   the    bankrupt's  wife   said   she 
would  use  her  influence  to  bring  her  husband  back  to  the  bank 
as  soon  as  she  heard  from  him,  and  that  Mr.  Tomkins  replied, 
"No,  if  he  comes  back  here  we  might  have  to  take  legal  proceed- 
ings against  him." 

Thomas  Gueyer  Shepherd,  the  bankrupt's  brother,  confirmed 
the  above  evidence  generally.  His  account  of  the  conversation 
on  Monday,  the  19th  day  of  March,  was  that  Mr.  Boome  said 
to  Mr.  Tomkins,  senior,  "  Would  you  wish  to  see  John  Shepherd  ?" 
and  that  Mr.  Tomkins  answered,  "  No,  if  he  is  not  already  out 
of  the  country,  let  him  get  away  as  quickly  as  possible."  Mr. 
Tomkins  further  said  that  it  was  not  John  Shepherd  that  the 
bank  wanted ;  they  wanted  the  papers.  As  to  the  conversation 
on  the  22nd  day  of  March,  witness  deposed  that  "  Mrs.  Shepherd 
offered  Mr.  Tomkins,  senior,  for  John  Shepherd  to  come  and 
throw  himself  on  the  mercy  of  the  firm,"  whereupon  Mr. 
Tomkins  said,  "  No,  if  he  did  that  we  should  be  obliged  to 
prosecute  him,  but  of  course  we  shoald  not  allow  him  to  remain 
in  England ;  if  he  were  abroad  I  don't  suppose  we  shoald  trouble 
fnrther  for  him." 

Mr.  Tomkins,  senior,  was  examined,  and  denied  any  recollec- 
tion of  having  used  on  Monday,  the  19th  day  of  March,  the 
other  expressions  deposed  to,  but  admitted  that  he  said  it  was 
not  John  Shepherd  he  wanted;  he  wanted  the  papers.  He 
admitted  that  he  might  have  said  that,  if  Shepherd  were  abroad, 
he  did  not  suppose  that  the  bank  would  trouble  for  him,  sup- 
poamg  at  that  time  that  there  was  not  a  sufficient  necessity  to 
put  the  Extradition  Treaty  in  force  against  him.  As  to  the 
expression,  "  throwing  himself  on  the  mercy  of  the  firm,"  witness 
deposed  that  what  he  said  was  to  the  effect  that  it  was  undesirable 
that  John  Shepherd  should  come  aud  throw  himself  on  the  mercy 
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ExparteBALLi  of  the  bank^  as  it  would  place  them  in  the  painfal  dilemma  of 
He  Shephebi  .  proceeding  against  a  man  who  trusted  to  their  generosity,  or  of 
1879.       letting  a  criminal  escape. 

Henry  Ropme  further  deposed  that  on  Monday,  the  19th  day 

OmUtwnto    ^^  March,  after  the  conversation  with  Mr.  Tomkins,  he  himself 
pratecuie.     ^^  ^^  interview  with  John  Shepherd,  but  that  since  that  day  he 
had  not  seen  him,  and  did  not  know  where  he  was. 

Bacon,  C.J.,  when  the  appeal  from  the  registrar's  decision 
was  opened  before  him,  said : — ^The  law  cast  upon  the  bankers 
the  onus  of  endeavouring  to  bring  the  culprit  to  justice.  I  take 
the  law  to  be  plain  enough.  No  doubt  the  obligation  is  thrown 
upon  a  man  who  is  robbed  to  do  his  best  to  bring  the  person  who 
has  robbed  him  to  justice,  and  if  he  uses  all  fair  endeavours  and 
fails,  then  he  is  not  prevented  from  proceeding  for  any  debt 
that  is  due  to  him  in  a  civil  court.  The  question  is  whether  the 
claimant  has  neglected  the  duty  which  the  law  cast  upon  him.  I 
think  I  had  better  hear  the  other  side.  [Having  heard  counsel 
in  opposition  to  the  claim  to  prove,  his  Lordship  gave  judgment 
as  follows  :]  No  doubt  the  case  involves  a  principle  of  the  utmost 
importance.  The  rule  of  law  is  clear  and  plain;  it  is  the  bounden 
duty  of  a  man  who  is  robbed — a  duty  he  owes  to  the  State- 
to  use  all  reasonable  endeavours  to  bring  the  offender  to  jus- 
tice before  he  sues  for  a  civil  remedy.  That  being  the  general 
principle,  the  circumstances  of  the  case  before  me  must  be 
examined.  A  confidential  servant  of  the  bank  absents  himself, 
and,  suspicious  being  aroused,  his  accounts  are  examined,  and 
it  is  found  that  lOOZ.  is  deficient.  A.  further  inquiry  takes 
place,  and  after  a  protracted  investigation  it  is  found  that  his 
defalcations  are  much  larger.  But  are  not  bankers  to  have  a 
reasonable  time  in  order  that  they  may  know  what  they  are 
to  do  ?  One  irregularity  of  1002.  is  discovered,  and  suspicion 
exists  as  to  the  misappropriation  of  much  larger  sums,  which 
they  are  wishing  to  trace.  A  conversation  takes  place  between 
the  bankrupt's  relatives  and  the  bankers,  and  what  is  the  upshot 
of  that  conversation  ?  Mr.  Tomkins,  sen.,  speaking  for  himself 
alone,  and  not  as  a  member  of  the  firm,  when  it  was  suggested 
that  the  clerk  should  throw  himself  upon  the  mercy  of  the 
firm,  bethought  himself  that,  if  he  consented,  he  might  be 
deprived  of  the  right  to  prosecute  him ;  and  I  think  it  must 
be  conceded  that  he  said  something  of  this  kind :  "  I  wish  him  to 
keep  out  of  my  sight,  and  go  to  America,  rather  than  that  I 
should  have  the  pain  of  prosecuting  him.''  But,  beyond  that 
slight  conversation,  what  promise  was  made  and  what  act  was 
done  by  Mr.  Tomkins  to  deprive  him  of  his  right  to  prosecute  or 
suspend  his  civil  rights  until  after  he  had  prosecuted?  It  is 
in  evidence  that  he  did  all  that  could  be  reasonably  expected 
from  him  to  bring  the  clerk  to  justice.  Even  if  the  conversation 
to  which  I  have  alluded  had  the  effect  of  enabling  the  clerk 
to  place  himself  out  of  the  reach  of  his  creditors,  it  would 
not,  in  my  opinion,  be  sufficient  to  suspend  or  forfeit  any  civil 
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right  on  the  part  of  the  bankers.  Mr.  Tomkins  takes  oat  tk  ^parte  Ball 
wamuit^  which  is  put  into  the  hands  of  persons  especially  ^  SmaPHBRD 
conversant  with  these  matters^  and  afterwards  the  warrant  is  put        mrs. 

into  the  hands  of  an  officer,  who  does  all  in  his  power  to  bring        

the  offender  to  justice.  If  it  were  an  improper  or  incautious  o^^^"o7J' 
suggestion  that  the  clerk  had  better  go  to  America^  I  do  not  prosecuu. 
think  that  it  is  sufficient  to  justify  the  conclasion  that  Mr.  Tom- 
kins  did  not  do  his  best  to  bring  the  offender  to  justice.  I  am 
therefore  of  opinion  that  the  objection  to  the  proof  does  not  rest 
npon  sufficient  grounds,  and  the  appeal  ¥rill  be  allowed.  The 
appellant  must  have  the  costs  of  the  appeal. 

From  this  decision  the  trustee  in  the  bankruptcy  of  Shepherd 
appealed. 

De  Oex,  Q.O.  and  F.  H,  DicJcens  (with  them  H.  Winch)  for  the 
appellant. — ^This  proof  ought  not  to  be  admitted.  In  IIx  parte 
EllioU,  Be  Jermyn  (3  M.  &  Ayr.  110),  it  was  expressly  laid  down 
that  no  proof  for  any  sums  of  money  feloniously  embezzled  by 
Uie  bankrupt  can  be  admitted  until  the  bankrupt  shall  have 
heen  criminally  prosecuted  for  that  offence.  In  otone  y.  Marsh 
(PaunUeroy's  case)  (6  B.  &  G.  551,  565)  this  rule  was  recognised 
hv  Lord  Tenterden,  who  said  that  it  is  a  rule  of  the  law  of 
Edigland  that  a  man  shall  not  be  allowed  to  make  a  felony  the 
foundation  of  a  civil  action  against  the  felon,  adding  further  on, 
''pnbUc  policy  requires  that  offenders  against  the  laws  shall  be 
brought  to  justice,  and  for  that  reason  a  man  is  not  permitted  to 
abstion  from  prosecuting  an  offender  by  receiving  back  stolen 
propertyj,  or  any  equivalent  or  composition  for  a  felony,  without 
suit,  and,  of  course,  cannot  be  allowed  to  maintain  a  suit  for 
BQch  a  pnjny)8e; "  but  it  was  held  that  the  rule  was  not  appli- 
cable ti^jpktse  like  that  of  Fauntleroy,  who  had  suffered  the 
extreme  sentence  of  the  law  for  another  offence  of  the  same 
kind.  In  Oroshy  v.  Leng  (12  East,  409,  413)  Lord  Ellenborough 
odd:  ''The  policy  of  the  law  requires  that,  before  the  party 
injured  by  any  felonious  act  can  seek  civil  redress  for  it, 
the  matter  should  be  heard  and  disposed  of  before  the  proper 
criminal  tribunal,  in  order  that  the  justice  of  the  country  may 
be  first  satisfied  in  respect  of  the  public  offence.^'  [BbamwelIi, 
L  J.  referred  to  Addison  on  Torts,  p.  32,  where  it  is  stated  that 
if  the  injured  party  has  preferred  a  bill  of  indictment,  which  has 
heen  thrown  out,  or  not  proceeded  with,  by  the  suggestion  of 
the  judge,  he  has  satisfied  the  requirements  of  the  law  in  respect 
of  the  prosecution  of  the  public  offence,  and  is  remitted  to  his 
civil  remedy ;  and  to  the  case  of  the  Dudley  and  West  Bromwich 
Banking  Company  v.  Spittle  (1  J.  &  H.  14 ;  2  L.  T.  Rep.  N.  S. 
47),  in  which  that  rule  was  laid  down  by  Wood,  V.C.J  It  is 
now  well  settled  that  the  debt  is  not  merged  in  the  felony,  and 
that  where  a  prosecution  fails,  the  injured  party  can  then  prove  : 
{Ex  paHe  Jones,  2  M.  &  Ayr.  193 ;  3  D.  &  C.  525 ;  Ex  parte 
Berlu,  2  M.  &  Ayr.  208.)  No  doubt  was  ever  cast  upon  the 
role  for  which  we  contend,  and  which  has  been  recognised  by 
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^g/wteBiLL;  very  many  judges,  till  the  case  of  Wells  v.  Abrahams  (26  L.  T. 
Be  Shefhbid.  ^^  j;^  g  433 .  j^  ^^    7  q  b  554j^  Jj^  ^JjJ^j^  Blackburn,  J. 

1878.       used  language  which  seems  to  imply  a  doubt  as  to  the  propriety 
- —       of  the  rule,  but  the  other  judges  in  that  case  reoogfniaed  the  rale, 
Of^s^onto   *^^  *'^®  decision  was  not  at  variance  with  it.     In  WeUoch  v. 
proiecute.     Oofistcmtine  (2  H.  &  0.  146;  32  L.  J.  285,  Ex.),  which  was  an 
action  by  a  woman  for  assacdting  her,  and  forcibly  violating  her 
person,  whereby  she  was  delivered  of  a  child,  the  judge  upon 
her  evidence  directed  a  nonsuit,  and  it  was  held  by  the  court  that 
the  direction  was  right,  for,  if  a  rape  had  been  committed,  no 
action  would  lie  until  after  the  defendant  had  been  prosecuted, 
and  if  the  plaintiff  had  consented,  she  could  not  maintain  an 
action  for  the  assault.    In  that  case,  it  is  true,  Martin,  B.  differed 
fipom  the  other  judges.  Pollock,  C.B.  and  Bramwell,  B.    There 
may  be  an  exception  to  the  general  rule  when  prosecution  has 
become  impossible  by  reason  of  the  death  of  the  offender,  or 
otherwise,  but  the  present  case  forms  no  such  exception.    Here, 
indeed,  the  evidence  shows  that  the  injured  party  desired  the 
offender  to  escape  from  the  country.     [Jambs,  L.J. — ^The  appel- 
lant is  the  trustee  in  the  liquidation  of  the  injured  party.    The 
latter  was  under  an  obligation  to  prosecute  the  felon,  and  might 
perhaps  have,  by  his  omission  to  prosecute,  been  prevented  from 
proving ;  but  the  trustee  is  under  no  such  obligation,  and  what 
is  there  to  prevent  him  from  proving  ?    The  trustee  can  be  in  no 
better  position  than  the  liquidating  debtor,  whose  rights  vest  in 
him.    They  also  cited  Prosser  v.  Eowe  (2  C.  &  P.  421) ;  Markham 
Y^  Cobbe  (Noy.  82) ;  Hale's  Pleas  of  the  Crown,  546 ;  DawJces  v. 
Ooveneigh  (Sty.  346) ;  Higgins  v.  Butcher  (Telv.  89) ;   Oooper  v. 
Withcm  (1  Levinz.  247) ;  Lutt&rell  v.  Beynell  (1  Mod.  Rep.  282) ; 
Gimson  v.  Woodful  (2  0.  &  P.  41) ;  Eayhes  v.  Smith  (Smith  & 
Batty's  Ir.  Rep.  378) ;  Wickham  v.  Gatrill  (2  Sm.  &  G.  353) ; 
White  V.  BpetUgue  (13  M.  &  W.  603) ;  Owm  v.  Eurd  (2  T.  B. 
643). 

Winslow,  Q.O.  and  Bush  Cooper  for  the  respondent. 

At  the  conclusion  of  the  arguments  on  behalf  of  the  appellant, 
their  Lordships  intimated  that  they  would  take  time  to  consider 
the  case,  and  would  hear  counsel  for  the  respondent  on  a  future 
day,  if  necessary.  Ultimately,  judgment  was  given  without 
hearing  counsel  for  the  respondent. 

March  6. — ^Brajiwell,  L.J.  now  delivered  the  following  written 
judgment : — In  this  case  the  debt  which  is  sought  to  be  proved 
arose  from  the  felonious  act  of  the  bankrupt  in  embezzling  the 
moneys  of  his  employers.  The  question  is  whether,  that  being 
so,  and  no  more  having  been  than  has  been  done  towards  prose- 
cuting the  bankrupt,  the  trustee  of  Messrs.  Willis  and  Co.,  the 
employers,  can  prove.  The  law  on  this  subject  is  in  a  remarkable 
state.  For  300  years  it  has  been  said  in  various  ways  by  judges, 
many  of  the  greatest  eminence,  without  a  doubt,  except  in  one 
instance,  that  there  is  some  impediment  to  the  maintenance  of  an 
action  for  a  debt  arising  in  this  way.    The  doubt  is  that  not  so 
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much  ezpreased  by  Blackburn^  J.,  in  Wells  v.  Abrahams  (26  L.  Exparu  Biii< 
T.Bep.  K  8.  483;  L.  Eep.  7  Q.  B.  654)  as  to  be  inferred  from  ^  Smphkbd. 
what  he  said.     But,  though  such  opinion  has  been  entertained       i878. 
and  expressed  for  all  this  time^  there  are  but  two  cases  in  which        — - 
it  has  operated  to  prevent  the  debt  beinff  enforced.     These  two    0^^^^^ 
cases  are  Welhch  v.  OanstanUne  (2  H.  &  C.  146)  and  Ex  parte    prosecute, 
Elliott  (3  Mont.  &  Ayr.  110).     Wellock  y.  Oonstantine  has  been 
said  to  be  no  authority.     K  I  may  speak  of  myself,  I  have  no 
donbt  I  concurred  in  the  judgment,  or  the  statement  that  I  had 
would  have  been  set  right ;  bat  I  am  sore  I  mast  have  done  so  in 
ihe  faintest  way,  not  only  from  what  I  think  now,  but  from  what 
I  am  reported  to  have  said  then,  and  from  there  being  no  reasons 

riven  for  the  judgment,  which  I  should  have  desired  to  give,  if 
had  thought  there  were  any  good  ones  to  support  it.  But  at  all 
events  there  are  the  opinions  of  Chief  Baron  Pollock  and  Mr. 
Jnstioe  Willes— -opinions  which  no  one  who  knew  those  judges 
will  undervalue.  Then  there  is  the  judgment  in  Ex  paHe  Elliott, 
besides  the  expressed  opinion  for  centuries  that  a  felonious  origin 
of  a  debt  is  in  some  way  an  impediment  to  its  enforcement.  Bat  in 
what  way  ?  I  can  think  of  only  four  possible : — (1)  That  no  cause 
of  action  arises  at  all  out  of  a  felony ;  (2)  that  it  does  not  arise 
till  prosecution ;  (3)  that  it  arises  on  the  act,  but  is  suspended  till 
prosecution  ;  (4)  that  there  is  neither  defence  to  nor  suspension 
of  the  claim  by  or  at  the  instance  of  the  felon  debtor,  but  that 
ihe  Court,  of  its  own  motion,  or  on  the  suggestion  of  the  Crown, 
should  stay  proceedings  till  public  justice  is  satisfied.  It  must  be 
admitted  that  there  are  great  difficulties  in  the  way  of  each  of 
these.  That  the  first  is  not  true  is  shown  by  Stone  v.  Marsh 
(6  B.  &  C.  551),  where  it  was  held  that^  prosecution  being 
impossible,  a  felony  gave  rise  to  a  recoverable  debt.  It  is  difficult 
to  suppose  that  the  second  supposed  solution  of  the  problem  is 
correct.  That  would  be  to  make  the  cause  of  action  the  act  of 
the  felon  pliis  a  prosecution.  The  cause  of  action  would  not  arise 
till  after  both.  Till  then  the  Statute  of  Limitations  would  not 
ran.  In  such  a  case  as  the  present,  or  where  the  felon  had  died, 
it  would  be  impossible.  And  it  is  to  be  observed  that  it  is  never 
suggested  that  the  cause  of  action  is  the  debt  and  the  prosecu- 
tion. The  third  possible  way  is  attended  by  difficulties.  The 
sospension  of  a  cause  of  action  is  a  thing  nearly  unknown  to  the 
law.  It  exists  where  a  negotiable  instrument  is  given  for  a 
debt,  and  in  cases  of  composition  with  creditors,  and  these  were 
not  held  till  after  much  doubt  and  contest.  There  may  be  other 
instances.  And  what  is  to  happen  ?  Is  the  Statute  of  Limitations 
to  run  ?  Suppose  the  debtor  or  his  representative  sue  the 
creditor,  is  his  set-off  suspended  ?  Then  how  is  the  defence  of 
impediment  to  be  set  up  ?  By  plea  ?  That  would  be  contrary  to 
the  rule  that  allegatM  suam  Ui/rpUvdinem  non  est  audiendus. 
Besides,  it  would  be  absurd  to  suppose  that  the  debtor  himself 
o^er  would  so  plead  and  face  the  consequences.  Then  is  the 
fourth  solution  right  ?     Nobody  ever  heard  of  such  a  thing ; 
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£xparieBALLi  nobody  in  any  case  or  book  ever  suggested  it  till  Blaokbum^  J. 

lU  SuEPOLRD.  did  as  a  possibility.    It  is  left  to  the  Court  to  find  it  out  on  the 
1878.       pleadings.     If  it  appears  on  the  trial,  is  the  judge  to  discharge 

^ the  jury  ?     How  is  the  Crown  to  know  of  it  f      There  are 

OinU^onto  difficulties,  then,  in  all  the  possible  ways  in  which  one  can  suppose 
l^losecuu,  1<his  impediment  to  be  set  up  to  the  prosecution  of  an  action. 
But  again,  suppose  it  can  be,  what  is  the  result  ?  It  has  been 
held  that  where  the  felon  is  executed  for  another  felony  the  claim 
may  be  maintained.  What  is  to  happen  where  he  dies  a  natural 
death,  where  he  goes  beyond  the  jurisdiction,  where  there  is  a 
prosecution  and  an  acquittal  from  collusion  or  carelessness  by 
some  prosecutor  other  than  the  party  injured  ?  All  these  cases 
create  great  difficulties  in  my  mina  in  the  application  of  this 
alleged  law,  and  go  a  long  way  to  justify  Mr.  Justice  Blackbum^s 
doubt.  Still,  after  the  continued  expression  of  opinion  in  the 
cases  of  Ex  parte  ElUott  and  Welhch  v.  Constantine,  I  should 
hesitate  to  say  that  there  is  no  practical  law  as  alleged  by  the 
respondent.  It  is  not  necessary  for  us  to  do  so  in  this  casSi 
because,  assuming  that  there  is,  and  assuming  that  Messrs.  Willis 
and  Co.  themselves  could  maintain  no  claim  in  this  case  until  they 
had  performed  their  duty  (if  it  can  be  said  there  is  any)  to 
prosecute,  we  are  of  opinion  that  there  is  no  such  duty  in  the 
respondent,  who  represents,  not  them,  but  their  creditors ;  that  the 
debt  is  due  at  and  from  the  time  of  the  act  causing  it ;  that  the 
disability  to  sue  or  liability  to  have  proceedings  stayed,  if  any,  is 
personal  to  him  in  whom  is  the  duW,  and,  consequently,  that  Uiis 
claim  may  be  maintained.  Whether  that  would  be  so  if  the 
assignment  of  the  debt  was  purely  voluntary  and  not  under  the 
Bankruptcy  Act,  I  do  not  say.  I  may  further  add  that  I  doubt 
much  if  Messrs.  Willis  and  Co.  themselves  would  not  be  entitled 
to  prove,  otherwise  the  estate  of  the  bankrupt  might  be  distri- 
buted and  injustice  done.  If  it  should  be  saia  in  answer  to  this 
that  a  claim  could  be  entered,  the  complainant  must  be  admitted 
to  be  heard,  even  before  he  can  make  a  claim,  and  his  claim  would 
not  prevent  the  distribution  of  the  assets  as  they  are  got  in 
amongst  the  creditors  who  have  actually  proved,  unless  some  were 
set  aside  especially  to  provide  for  it,  which  would  be  a  strange 
anomaly  if  the  principle  be  a  true  one.  In  Ex  paHe  Elliott 
neither  proof  nor  claim  was  admitted. 

Ja^mss,  L.J. — The  judgment  which  Bramwell,  L.J.  has  just 
read  expresses  my  opinion  as  well  as  his,  thoagh  it  does  not 
express  entirely  that  of  Baggallay,  L.  J.,  whose  judgment  I  will 
now  read.  His  Lordship  then  read  the  following  written  judg- 
ment of 

Baogallat,  L.J. :-— I  agree  with  my  colleagues  in  thinking 
that  the  appeal  in  this  case  should  be  dismissed,  but  I  prefer  to 
rest  my  decision  upon  the  same  grounds  as  those  assigned  by  the 
Chief  Judge.  It  appears  to  me  that  the  following  propositions 
are  affirmed  by  the  authorities,  many  of  which,  however,  are 
dicta  or  enunciations  of  principle  rather  than  decisions: — (1) 
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Thai  a  fdonions  act  may  give  rise  to  a  maintainable  action ;  ExpairUBkUL  % 
(2)  that  the  cause  of  action  arises  upon  the  commission  of  the  ^  Shotbbd. 
offence;  (3)  that^  notwithstanding  the  existence  of  the  cause  of       isrs. 

&ciion^  the  policgr  of  the  law  will  not  allow  the  person  injured  to        

aeek  civil  redress  if  he  has  failed  in  his  duty  of  bringing  the  Q^^^to 
felon  to  justice ;  (4)  that  this  rule  has  no  application  to  cases  in  prosecute. 
which  the  offender  has  been  brought  to  justice  at  the  instance  of 
some  other  person  injured  by  a  similar  offence^  as  in  Fauntleroy^s 
case  {Stone  v.  Marsh,  6  B.  &  C.  551),  or  in  which  prosecution  is 
impossible  by  reason  of  the  death  of  the  offender,  or  of  his 
escape  from  the  jurisdiction  before  a  prosecution  could  have  been 
commenced  by  the  exercise  of  reasonable  diligence;  (5)  that 
the  remedy  by  proof  in  bankruptcv  is  subject  to  the  same  prin- 
ciples of  public  policy  as  those  which  affect  the  seeking  of  civil 
redress  by  action.  It  is  unnecessary  to  refer  to  the  authorities  by 
which  these  propositions  have  been  affirmed ;  the  whole  subject 
is  foDy  discussed,  and  the  leading  decisions  commented  upon  in 
the  cases  of  Ex  parte  ElUotty  Wellock  v.  OonstanUne,  and  Wells 
y.  Abrakams.  1  think,  also,  that  the  executors  or  administrators 
of  the  person  injured  by  the  felony,  or  his  trustee  in  bankruptcy, 
can  be  in  no  better  position  than  such  person  himself  was  at  the 
date  of  his  death  or  of  the  commencement  of  his  bankruptcy ; 
and  if  at  such  period  prosecution  of  the  offender  had,  by  want  of 
due  diligence  on  his  part,  become  impossible,  and  he  had  thereby 
been  debarred  from  seeking  civil  redress,  his  estate  must  bear 
the  consequences.  The  question  then  remains  whether  prosecu- 
tion in  the  present  case  had  been  rendered  impossible  by  reason 
of  any  want  of  due  diligence  on  the  part  of  Messrs.  Willis  and 
Co.,  and  upon  this  point  I  agree  with  the  Chief  Judge  in 
thinking  that  there  was  no  default  on  their  part  sufficient  to 
have  deprived  them  of  a  right  to  prove,  had  they  continued 
solvent. 

The  appeal  occorAingVy  ddsimssed  with  costs. 

De  Gexj  Q.C.  asked  for  leave  to  appeal  to  the  House  of 
Lords. 

Winshw,  Q.C.  opposed  the  application. 

Jakes,  L.J.— tA  erave  question  of  principle  is  involved,  and 
personally  I  should  be  very  glad  that  the  matter  should  be 
discussed  in  the  House  of  Lords. 

Bbaiiwell,  L.J.  concurred. 

Leave  was  accordingly  given,  on  the  terms  of  the  petition  of 
appeal  being  presented  within  a  month. 

Jamss,  L.  J. — I  wish  to  say  this,  that  if  it  were  necessary  to 
decide  the  point,  I  should  require  to  hear  a  good  deal  more  to 
satisfy  me  that  Messrs.  Willis  and  Co.  used  due  diligence  in 
endeavouring  to  prosecute  the  bankrupt. 

Bbajcwill,  L.J. — I  desire  to  add  this,  that  I  am  not  sure  that 
the  ]aw  may  not  turn  out  to  be  this :  that  if  the  man  goes  abroad 
uid  80  the  prosecution   becomes  impossible^  that  is   the    mis* 
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gryteBALL;  fortune  of  the  creditor^  and  he  most  wait  till  he  comes   bade 

Mb  Bbbphssd.  ^^.^i^ 
again. 

187a 

FduZ^         Solicitors  for  the  appellant^  Brook  and  Ohapman, 

On^Mn  to       Solicitors  for  the  respondent^  Lawratice,  Plews,  and  Boyer. 

proiecute. 


HIGH    COURT    OF    JUSTICE. 
COMMON    PLEAS    DIVISION. 

Nov.  25  and  26,  1878. 
(Before  Lord  Coleridge,  C.J.,  Gbovb  and  Lindley,  JJ.) 

Blake  v.  The  Albion  Life  Assurance  Society,  (a) 

Evidence — Bemoteness — Connection  between  principal  and  eviden* 
tiary  facts — System  of  fraud — Series  of  a/^ts — Proof  of  agency. 

In  an  action  for  the  return  of  money  paid  by  the  plaintiff  to  the 
defendant  through  the  fraud  of  the  defendant's  a^ent^  evidence 
that  by  the  sams  false  pretences  as  in  the  particular  case  the 
defendant's  agent  had  induced  other  persons  to  pay  money  to  Hie 
defendant  is  admissible  to  prove  either  the  agency  or  the  fraud 
and  defendant's  Jcnowledge  of  it. 

THIS  was  an  action  to  recover  a  sum  of  59Z.  6s.  3d.,  the 
amount  paid  by  the  plaintiff  as  a  premium  upon  a  policy 
effected  with  the  defendants.  The  statemeitt  of  daim  allied 
that  in  November,  1874,  the  plaintiff,  a  clergyman  living  in 
Norfolk,  saw  an  advertisement  in  a  newspaper  inserted  by  one 
Henry  Howard,  an  agent  of  the  defendants,  offering  to  lend 
money  npon  personal  security.  The  plaintiff  applied  to  Howard 
by  letter,  requesting  a  loan  of  1500Z.^  and  received  the  following 
reply : 

11,  Eufiton-aquare,  London,  N.W.,  21st  November,  1874. 
Dear  Sir, — ^I  can  entertain  yonr  application  for  an  adyance  of  1500/.  for  throe  or 
fourteen  years,  at  4  per  cent,  interest  per  annum,  payable  half-yearly.  The  1500/.  to 
be  repaid  in  one  sum  at  the  end  of  the  term.  Tou  will  haye  to  insure  your  life  in  an 
insurance  office,  to  be  selected  by  me,  for  1500/^,  and  deposit  the  policy  as  collateral 
security,  the  policy  to  be  returned  to  you  upon  repayment  of  the  money  adyanoed, 
■when  you  can  either  sell  or  keep  for  the  benefit  of  your  relatives.  Lot  me  know  per 
return  of  post  if  this  meets  your  views. — Tours  truly,  H.  Howabd. 

The  plaintiff  called  at  the  office  of  Howard  on  two  occasions, 

(a)  Reported  by  A.  H.  Bittiaston,  Esq.,  Barrister-at-Law. 
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bat  on  ndtiher  did  he  see  him^  but  only  saw  his  manager^  who^  on      Bhua 
the  last  occasion^  agreed^   on  behalf  and  by  the  authority  of  _,     ^' 
Howard  and  the  defendants^  to  lend  the  plaintiff,  who  agreed  to    i^j^  amu- 
borrow  from  Howard,  1500!.  upon  the  condition  that  the  plain-       bangs 
tiff  would  insure  his  life  in  the  defendants'  office,  and  pay  them      SoonBrr. 
a  premium  for  such  insurance,  and  would  deposit  the  policy  with        jgyg, 

the  defendants  as  security  for  the  repayment  of  such  loan  with        

interest,  and  the  manager,  on  behalf  of  and  for  Howard  and  the  o_f^^"i  ^ 
defendants,  agreed  that  no  other  security  than  the  policy  should    ^Agaicy-^ 
be  required  from  the  plaintiff.     The  plaintiff  accormngly  applied     Evidence, 
to  the  defendant  company  to  effect  a  policy  of  insurance  on  his 
life,  which  they  accordingly  did  effect  upon  the  payment  by  the 
plamtiff  to  the  defendants  of  the  sum   of   59Z.   6^.   3d.     The 
plamtiff  informed  Howard  that  he  had  so  insured  his  life,  and 
forwarded  to  him  the  company's  receipt  for  59 Z.  Qs.  3cL  to  show 
that  he  had  done  so,  as  agreed.    Howard,  instead  of  ad7ancing 
the  1500Z.  as  agreed,  sent  to  the  plaintiff  the  following  letter : 

11,  EnBton-Bqnare,  2lBt  January,  1876. 
Dmt  Sir, — By  book-port  yoa  will  receive  draft  securities,  as   prepaied  by  my 
solieitor,  for  yoiir  perusal  and  approyal,  wbich  please  return  to  me  at  your  earliest 
eoBTenience,  with  any  comments  you  may  have  to  make  indorsed  thereon. — Yours 
tnly,  H.  Howard. 

The  draft  securities  mentioned  in  the  letter  were — (1)  a  bill  of 
sale  of  furniture,  (2)  a  guarantee  of  two  sureties  for  the  repay- 
ment of  the  loan,  (3)  an  assignment  of  the  policy,  (4)  a  bond  for 
the  amount  to  be  ad7anced,  to  be  signed  by  the  plaintiff,  (5)  a 
declaration  as  to  debts  to  be  made  before  a  bench  of  magistrates 
sitting  for  the  division  of  Norfolk.  Upon  the  receipt  of  this 
letter,  the  plaintiff  made  several  efforts  to  see  Howard,  but  failed. 
The  plaintiff  was  unable  to  procure  the  loan,  or  any  part  of  it, 
notwithstanding  his  performance  of,  and  readiness  to  perform,  the 
agreed  conditions,  and  the  defendants  and  Howard  had  not  and 
oever  intended  to  advance  the  loan.  The  arrangement  between 
the  defendants  and  Howard  was  that  Howard  should  be  the 
pretended  lender  of  the  money,  and  as  if  he  had  no  connection  with 
the  said  office.  The  defendants  and  Howard,  by  the  contrivance 
appearing  above,  fraudulently  induced  the  plaintiff  to  pay  the 
59l.  6«.  Sd,  upon  the  pretence  that  the  sum  of  1500Z.  should  be 
advanced  to  him  upon  the  terms  agreed  and  hereinbefore  set 
forth,  whereas  in  fact  they  never  intended  that  the  sum  should  be 
advanced,  and  always  intended  without  any  notice  to  the  plaintiff 
to  demand  securities  which  they  knew  he  would  not  give  or  agree 
to.  After  the  receipt  of  the  59Z.  Qs.  Sd.  by  the  defeiidants,  the 
same  was  divided  between  the  defendants  and  Howard.  Howard, 
as  the  defendants  well  knew,  was  wholly  unable,  from  his  circum- 
stances, to  pay  any  sum  of  money  recovered  from  him,  and  with 
the  knowledge  and  contrivance  of  the  defendants  changed  his 
name  and  address  from  time  to  time.  The  policy  was  effected  by 
the  plaintiff,  and  the  premium  paid  only  for  the  purpose  of 
procoring  the  loan,  and  for  no  other  purpose  whatsoever,   of 
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Blakb  which  the  defendants  always  had  knowledge^  and  there  neyer 

Thb  Albioh  ^^  *"^y  consideration  whatever  for  the  defendants  retaining  the 

LiFB  Absu-  59Z.  68,  3d,    The  policy  lapsed  before  this  action.    Every  matter 

BAwcB  and  act  done  by  Howard  or  his  manager  were  done  for  and  on 

^^^^'  behalf,  and  with  the  sanction  of,  and  were  ratified  by,  the  defen- 

1878,  dants,  and  Howard  and  his  manager  were  in  all  things  their 

agents  to  carry  out  the  contrivance  to  procure  them  the  premium 

SeHes^'Acu  ^^  ^^''  ^*'  ^^''  ^^^^^  being  no  intention  at  any  time,  either  by 
—.Agenty^  Howard  or  the  defendants,  that  the  loan  of  15001.  should  be 
Evidence,  advanced.  The  plaintiff  claimed  the  59Z.  68.  Sd.,  and  also  the 
expenses  he  had  been  put  to  in  endeavouring  to  procure  the 
advance  to  him  of  the  \bOOl.  The  plaintiff  further  prayed  that 
the  policy  might  be  declared  void,  and  cancelled  on  the  ground  of 
fraud,  and  that  the  premium  was  obtained  by  fraud. 

By  their  statement  of  defence,  the  defendants  denied  the 
agency  of  Howard  or  his  manager,  their"  knowledge  of  the 
alleged  fraud,  or  any  connection  whatever  with  him;  and 
admitted  only  the  making  of  the  policy  and  payment  of  the 
premium,  alleging  that  it  was  paid  as  the  first  year's  premium 
on  the  policy,  and  no  other  premium  was  ever  paid;  that  the 
year  expired,  and  the  policy  was  not  kept  up ;  that  there  was 
good  consideration  for  the  defendants  retaining  the  premium, 
and  the  plaintiff  had  the  benefit  of  the  insurance  until  the  policy 
lapsed.  The  plaintiff  joined  issue  upon  the  statement  of  defence. 
The  statement  of  claim  had  originally  contained  four  paragraphs, 
which. went  to  show  that  the  transaction  with  the  plaintiff  was 
only  one  of  several  others  of  a  similar  kind  by  which  other 
persons  were  defrauded  into  paying  the  defendants  for  effecting 
policies  under  the  pretence  of  a  loan  by  third  persons  who  were, 
in  fact,  as  the  plaintiff  alleged,  agents  acting  in  concert  with  the 
defendants  for  that  purpose;  but  these  paragraphs  had  been 
struck  out  by  order  of  the  court  as  irrelevant :  (see  Blake  v.  The 
Albion  Life  Insurance  Society,  35  L.  T.  Rep.  N.  S.  269.)  At 
the  trial,  before  Lord  Coleridge,  C.J.,  the  plaintiff  proved  the 
circumstances  alleged  in  the  statement  of  claim.  Evidence  was 
then  tendered  and  admitted  to  show  that  this  was  a  system  of 
fraud,  and  that  money  had  been  obtained  under  similar  circum- 
stances from  several  other  persons.  This  evidence  showed  that 
advertisements  signed  either  Howard,  Gard,  Wood,  Rogers, 
Preston,  Seymour,  HoUand,  or  some  other  name,  and  often 
expressed  in  the  identical  words  of  the  advertisement  seen  by 
the  plaintiff,  appeared  offering  an  advance  of  money ;  that  the 
witness  placed  himself  in  correspondence  with  the  advertisers, 
insured  his  life  in  the  office  of  the  defendants,  and  paid  them  a 
premium,  which  they  divided  with  the  person  who  had  offered 
the  loan;  that  unreasonable  requisitions  for  further  securities 
were  made,  and  the  loan  never  advanced ;  that  the  policies  were 
not  renewed  by  the  insurer ;  that  they  would  not  have  been  paid 
had  they  fallen  in ;  that  the  names  of  the  advertisers  were  all 
aliases  of  a  man  called  Wood,  who  was  constantly  for  hours 
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together,  and,  week  after  week  for  years  had  been,   in  close       Blau 
oommiinication  with  the  managing  director  and  secretary,  and    xhh  Albion 
sometimes  other  directors  of  the  company ;  that  cheques  drawn    lifb  absu- 
in  favour  of  Wood,  Gard,  or  Eogers,  or  of  the  other  diflferent       »^ci 
names,  were  all  indorsed  with  the  respective  names  in  the  hand-      ^^^^^' 
writing  of  Wood.     The  jury  found  a  verdict  for  the  plaintiff  for        i878. 

the  sum  claimed.    A  rule  for  a  new  trial  having  being  granted        

on  the  ground  of  misreception  of  evidence,  JSetSs^/Acu 

Willis,  Q.C.  and  Tindal  Atkinson  showed  cause. — We  were  ^Agency^ 
aaldng  the  jury  to  find  that  the  acts  of  Howard  were  the  acts  of  Evidence, 
the  company ;  and  one  instance  was  not  sufficient  to  prove 
collusion  between  them.  A  juiy,  at  the  Central  Criminal  Court, 
Iiss  now  found  these  defendants  guilty  of  conspiracy  to  defraud, 
and,  therefore,  that  this  agreement  between  Howard  and  the 
defendants  did  exist.  The  two  allegations  in  the  statement  of 
olaim  were— (1)  that  this  was  a  company  formed  for  the  purpose 
of  robbery,  and  (2)  that  the  plaintiff  had  been  robbed  by  it.  The 
eridence  in  question  was  required  to  prove  the  first  proposition. 
In  cases  of  coining  or  receiving  stolen  goods,  evidence  of  acts 
other  than  the  one  charged  is  admissible  to  show  the  fraudulent 
intent.  They  cited  MaScay  v.  The  Commercial  Bcmk  of  New 
Brunswick  (L.  Rep.  6  P.  C.  394) ;  Barwick  v.  Unglish  Joint 
Stock  Bank  (L.  Bep.  2  Ex.  259). 

IPIntyre,  Q.C.  and  Patchett,  Q.C.  in  support  of  the  rule. — 
lliere  are  dicta  of  Lord  Coleridge,  G.J.  and  Brett,  L. J.,  in  Blake 
V.  Album  Life  Inswrance  Covn/pany  (35  L.  T.  Rep.  N.S.  269), 
which  are  conclusive  in  this  case.  [Gbove,  J. — Directly  a  link 
is  found  to  connect  the  acts  of  fraud  that  it  is  proposed  to  prove 
with  the  fraudulent  design  charged,  they  become  evidence.  Lord 
CoLBBiDGB,  G.  J.*— If  we  meant  that  evidence  of  fraudulent  acts, 
imoonnected  with  the  fraud  charged,  was  not  admissible,  that  was 
right,  but  will  not  help  you.  If  we  meant  that  acts  of  fraud, 
connected  with  the  particular  fitiud  charged,  could  not  be  given 
in  evidence,  we  were  wrong.  Geove,  J. — ^When  the  question  is 
whether  an  act  was  or  was  not  fraudulent,  acts  of  a  similar  kind 
are  given  in  evidence  to  show  intention.  I  remember  in  a 
honsebreaking  case  in  which  I  was  counsel,  a  man  was  found 
onder  suspicious  circumstances  in  a  bedroom;  it  was  set 
ap  that  be  was  there  courting  the  servant ;  to  sbow  a  guilty 
intention,  Erie,  C.J.  admitted  evidence  of  the  fact  that 
he  was  seen  in  the  house  a  week  before  under  circumstances 
eqaally  suspicious  and  which  rebutted  the  idea  that  he  was 
Uiere  for  the  purpose  of  courting.]  The  evidence  that 
similar  frauds  had  been  committed  under  similar  circum- 
stances was  given  in  this  case  in  order  that  the  jury  might  find 
that  the  company  were  responsible  for  the  frauds  of  Howard. 
Bab  if  it  cannot  be  proved  that  Howard  was  the  agent  of  the 
company  on  the  particular  occasion,  then  the  plaintiff's  case  fails; 
be  cannot  show  that  Howard  was  agent  for  the  company  on 
TariooB  other  ocoasions.     Prima  facie,  a  company  cannot  appoint 
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Blaem      an  agent  to  commit  a  fraud :  {Western  Bank  of  Scotland  y.  AddiBf 

Thb  Albioji  ^'  ^P'  IS'*  ^^^'  ^VV'  1*^0     "^^^  Howard  waa  the  agent  of 

Ufk  A88U-    the  directors,  there  can  be  no  doubt.    As  between  Northcote^ 

aj^cK       Thomson  (the  managing  director  and  secretary  of  the  company) , 

^^°"^*      and  the  various  agents,  there  was  no  doubt  an  agreement  to 

1878.       defraud  the  public.     But  the  company  are  not  bound  by  fraada- 

— 7       lent  acts  of  the  directors  outside  their  authority.  [Lord  ColebidoEj 

Series' of  Acts  ^'^'  cited  Ro/nger  Y.  Cheat  Western  Railway  Company,  5  H.  of 

^A^ency-—   L.  Oas.  72.]      In  Western  Bank  of  Scotland  v.  Addie  {ubi  sup.), 

Evitknce,     Lord  Crauworth  says:    '^An  incorporate   company   cannot,  in 

its    corporate  character,  be  called  on  to  answer  in  an  action 

for  deceit.     But  if,  by  the  fraud  of  its  agents,  third  persons 

have  been  defrauded,  the  corporation  may  be  made  responsible  to 

the  extent  to  which  its  funds  have  profited  by  those  frauds.     If 

it  is  supposed  that,  in  what  I  said  when  the  case  of  Banger 

V.  Oreai  Western  Railway  Company  was  decided  in  this  House,  I 

meant  to  g^ve  it  as  my  opinion  that  the  company  could  in  that 

case  have  been  made  to  answer  as  for  a  tort  in  an  action  for 

deceit,  I  can  only  say  I  had  no  such  meaning.  •  .  •   An  attentive 

consideration  of   the  cases  has  convinced  me    that    the  true 

principle  is,  that  these  corporate  bodies,  through  whose  agents  so 

large  a  portion  of  the  business  of  the  country  is  now  carried  on^ 

may  be  made  responsible  for  the  frauds  of  those  agents  to  the 

extent  to  which  the  companies  have  profited  from  these  frauds, 

but  that  they  cannot  be  sued  as  wrong-doers  by  imputing  to  them 

the  misconduct  of  those  whom  they  have  employed.''     [Likdlky, 

J.*— That  has  been  said  in  several  cases.     Lord  Uoleeidgib,  C.J. — 

This  is  not  an  action  for  deceit;  this  is  an  action  to  recover  back 

the  money  that  has  been  paid  as  premium  for  the  insurance,  paid 

for  the  benefit  of  the  company,  and  obtained  by  the  fraud  of  its 

directors.]     A  dictum  of  Bramwell,  L.J.,  in  Weir  v.  BeU  (L. 

Bep.  8  Ex.  Div.  238),  throws  doubt  upon  the  reasoning  in  the 

case  of  Barvnck  v.  English  Joint  Stock  Bank  {ubi  sup.),  cited  on 

the  other  side. 

Gbovs,  J. — In  this  case  I  regret  that  I  have  to  give  judgment 
first,  as  the  evidence  is  voluminous,  and  my  Lord  who  tried  the 
case  would  have  been  better  able  to  state  it.  I  rather  expected 
that  when  the  argument  came  to  be  heard  two  objections  would 
have  been  taken  to  the  admissibility  of  this  evidenoe--K)ne 
treating  it  as  a  totality,  and  the  other  splitting  it  up  and  objecting 
to  particular  parts.  But  there  has  been  no  argument  on  the 
latter  alternative  ;  and  therefore  all  I  have  to  consider  is  whether 
this  evidence,  taking  it  as  a  whole,  is  admissible.  The  aciion 
was  brought  by  the  plaintiff  to  recover  back  money  paid  to  the 
defendant  company,  which  it  was  alleged  had  been  obtained 
from  him  by  their  agent  fraudulently.  The  nature  of  the  alleged 
fraud  is  this  :  The  plaintiff  says  that  he  saw  an  advertisement  of 
one  Howard  offering  to  lend  money  on  personal  security.  He 
wrote  to  Howard,  asking  for  a  loan,  and  received  a  favourable 
answer,  the  only  condition  being,  '*  You  will  have  to  insure  your 
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Ufe  in  an  office  to  be  Belected  by  me/'    The  plaintiff  proposed  to       Blaxb 
borrow  1500Z.  on  these  terms^  insured  bis  life  with  tbe  defendants    ,j^  almom 
at  the  instance  of  Howard,  and  paid  to  them  59Z.  odd  by  way  of    Lms  Absu- 
prenunm.    He  did  not,  however,  get  the  1500Z.,  various  other       banob 
conditions  being  proposed  to  him  which  he  refused.     He  could      So^ett. 
not  get  back  the  money  which  he  had  paid ;  he  therefore  only        igjg. 

got  a  poli<7  of  insurance,  which  might  or  might  not  be  worth        

anything.  The  plaintiff's  case  was  that,  under  pretence  of  a  seHes^^'Acu 
promis^  loan,  Howard  was  to  induce  persons  to  insure  their  ^Agaicy-^ 
Kyes  in  an  office  with  which  he  was  connected,  and  by  this  means  Evidence, 
was  enabled  to  pocket  their  money  without  giving  any  con- 
Bideratiion.  In  his  statement  of  claim  the  plaint^  says  that  "  the 
defendants  and  the  said  H.  Howard,  by  the  contrivance  in  this 
statement  of  claim  mentioned,  fraudulently  induced  the  plain- 
tiff to  pay  the  59{.  6s,  'dd,  upon  the  pretence  that  the  sum  of 
15001.  should  be  advanced  to  him  upon  the  terms  agreed 
and  hereinbefore  set  forth,  whereas,  in  fact,  they  never  intended 
that  the  sum  should  be  advanced,  and  always  intended,  without 
any  notice  to  the  plaintiff,  to  demand  securities  which  they 
knew  he  would  not  give  or  agree  to ; ''  and  then  he  claims,  not 
damages  for  the  fraud,  but,  practically,  a  rescission  of  the  contract. 
This  is,  therefore,  an  action  for  money  had  and  received  by  the  defen- 
dants without  consideration,  and  obtained  from  the  plaintiff  by  the 
fraad  of  the  defendant  company,  or  of  its  agents.  Whether  an 
action  for  deceit  can  or  cannot  be  maintained  against  a  company 
where  a  company  has  obtained  money  through  the  fraud  of  its 
agents,  such  money  can  undoubtedly  be  recovered  back  by  the  per- 
son from  whom  it  has  been  so  obtained.  That  is  the  case  here ;  the 
money  was  clearly  obtained  from  the  plaintiff  by  fraud,  and  it  went 
into  the  coffers  t>f  the  defendant  company.  How  is  the  plaintiff  to 
proye  the  fraud  f  Here  is  a  man,  giving  the  name  of  Howard, 
which,  as  far  as  the  transaction  with  the  plaintiff  goes,  might  be 
his  real  name,  who,  by  requiring  further  securities  than  he 
originaQy  stipulated  for,  virtually  broke  his  undertaking  to  grant 
a  loan,  and  received  from  the  company,  in  return  for  introducing 
the  insurer,  50  per  cent,  of  the  premium.  These  are  all  the 
elements  of  fraud  in  the  transaction ;  and  there  is  nothing  on 
the  face  of  them  conclusive  of  fraud.  Then  other  evidence  was 
tendered  to  show  that  this  was  a  fraud ;  that  the  policy  was  a 
sham  policy ;  and  that  the  loan  was  never  intended  to  be  made. 
The  plaintiff  says,  I  will  show  that  there  is  no  such  person  as 
Howard,  and  that  exactly  analogous  transactions  had  been  carried 
oat  with  ten  or  a  dozen  other  persons.  The  defendants  contend 
that  the  plaintiff  cannot  show  general  transactions  on  the  part  of 
this  company  in  this  and  other  cases  in  which  they  have  put 
forward  a  fictitious  name,  and  obtained  money  on  the  faith  of 
exactly  similar  promises  of  loans  which  they  have  never  advanced 
to  the  persons  to  whom  they  promised  them.  I  am  of  opinion 
that  this  evidence  was  admissible  for  the  purpose  of  establishing 
fraad,  which  yon  can  only  prove  by  showing  what  was  behind  the 
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Blau       ostensible  transaotion.      The  only  way  to  prove  that  acts  are 

Th  a  frandnlent  is  to  show  the  intent^  the  motive,  the  design,  that  is 

LifbAssu-    ^  ^^  coapled  with  these  acts.      Therefore,  were  we  to  hold 

RAMGB       otherwise,  and  such  evidence  was  not  admissible,  frand  could 

^^"^'      never  be  proved  at  all.     To  take  the  common  instance  of  fraud 

1878.       committed  by  means  of  begging  letters.     If  a  single  letter  to 

one  individnid  only  were  proved,  the  evidence  would  probably  be 

Fraud--  insuflBcient  for  a  conviction ;  but  the  particular  transaction  is 
•^Agenof-^  *  shown  to  be  a  guilty  one  by  proving  that  the  person  charged  has 
Evidence,  done  the  same  thing  twenty  times  before,  and  that  in  each  case 
he  has  told  false  stories,  and  given  fictitious  names.  Then  is 
there  any  rule  of  law  to  exclude  this  evidence  ?  I  am  of  opinion 
that  there  is  not.  Where  the  act  itself  does  not  per  se  show  its 
nature,  the  law  permits  other  acts  to  be  given  in  evidence  for 
the  purpose  of  showing  the  nature  of  the  particular  act ;  as,  for 
instance,  in  cases  of  uttering  counterfeit  coin;  even  in  some 
cases  of  murder,  and,  generally,  wherever  it  is  necessary  to 
show  the  intent  with  which  an  act  was  done.  There  is  no 
difference  between  the  rules  of  the  civil  and  the  criminal  law  in 
this  respect;  (a)  if  anything,  the  criminal  law  of  evidence, 
which  deals  with  cases  where  life  and  liberty  are  in  dispute,  is 
more  strict  than  the  civil.  Therefore,  supposing  this  action  was 
brought  against  Howard,  and  it  was  doubtful  whether  his  acts 
were  fraudulent,  you  might  give  evidence  of  other  acts  to  show 
that  he  did  intend  fraud.  Now,  that  being  so,  can  this  evidence 
be  given  as  regards  a  third  person  ?  Now  I  will  assume  that,  if 
such  third  person  had  been  charged  with  frauds  similar  to  the 
particular  act  by  Howard,  but  unconnected  with  it,  they  would 
not  have  been  admissible.  But  cannot  you  give  such  evidence, 
when  you  identify  these  frauds  with  the  person  by  whom  the 
particular  fraud  was  committed  ?  Suppose  Howard  to  be  a 
fictitious  name,  and  that  the  defendants  perfectly  well  knew  that 
these  transactions  were  fraudulent,  and  that  they  were  committed 
by  Howard,  and  the  defendants  got  the  benefit  of  them ;  then  it 
appears  to  me  that  this  evidence  is  admissible.  If  you  show 
similar  shams,  carried  out  under  the  same  false  name,  and  that 
the  defendants  are  the  people  who  put  the  money  in  their  pocket 
in  each  case,  the  difficulty  arising  from  any  possibility  of  mistake 
in  the  case  is  removed,  and  the  jury  may  reasonably  be  called 
upon  to  infer  that  the  defendants  intended  to  pocket  the  money 
of  the  plaintiff  in  the  particular  case.  The  instonces  that  I  have 
cited  from  the  criminal  law  show  that  this  evidence  is  admissible ; 
and  I  knew  of  no  case  the  other  way.  Supposing  Howard  to  be 
a  fictitious  person,  then  the  evidence  would  be  admissible  iu  order 
to  satisfy  the  jury  that  the  defendants  had  used  a  fictitious  name 
for  the  purpose  of  fraudulently  getting  money.  To  show  that 
Howard  was  only  one  of  ten  fictitious  names,  was  to  show  that 

(a)  R.  T.  Burdett,  4  B.  &  A.  95,  122,  per  Best,  J.;  Attorney- General  t.  Le  Mer- 
(^nt,  2  T.  R.  201,  N. ;  R  t.  Murphy,  8  C.  &  P.  297,  306 ;  Leach  y.  Simpean,  5  M.  1 
W.  809,  812,  per  Parke,  B.-,  25  How.  St.  Tr.  1314;  29  Id.  764.— [Note  by  Reporter.] 
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Ute  nae  of  that  pseudouym  was  a  fraudulent  fiction^  and  not  a       Bulks 
mistake.    How  could  that  be  shown  except  by  the  fact  that  they   -^  ^ 
did  transact  business  under  various  fictitious  names  ?     The  very    Xjifb  Assu- 
same  man  whom  they  called  Howard,  they  called  Gard  and  other       iungb 
names.    I  am  at  a  loss  to  see  how  that  evidence  can  be  thought      Sooeit. 
to  be  inadmissible.    Every  fraud  must  consist  of  a  number  of       X878. 

acts  all  calculated  to  further  the  fraudulent  design.      Is  the        

plaintiff  not  entitled  to  show  that  the  company  entered  in  ^^^^^  sJ[^^'~^^ 
books  a  series  of  fictitious  names  ?    Suppose  that  there  was  no    ^A^ty^ 

en  at  all  acting  as  agent  of  the  company,  and  Howard,  Grard,  Evidence, 
3,  and  the  rest  were  names  and  nothing  more;  then  the 
Silaintiff  would  be  entitled  to  show  that  the  real  persons  he  was 
ealing  with  were  these  directors,  who  put  forward  fictitious 
names  in  order  to  get  letters  into  their  own  hands  surreptitiouslyj 
he  would  be  entitled  to  connect  those  fictitious  names  with  the 
defendants,  and  to  show  that  the  insurance  company,  with  whom 
the  plaintiff  insured,  was  connected  with  the  name  of  the  person 
irho  had  advertised  for  persons  wishing  for  loans.  It  would  be  a 
natural  supposition  of  the  plaintiff  that  Howard  desired  an 
insiuance  in  a  good  solvent  company,  and  that  there  was  nothing 
novel  in  his  making  it  a  condition  of  the  loan  that  the  plaintiff 
ahonld  insure  in  a  company  to  be  named  by  him.  I  thmk  that 
die  plaintiff  was  entiUed  to  show  that  the  insurance  company 
were  really  the  principals,  and  had  no  agents.  It  is  very  doubtful 
whether  an  action  for  deceit  will  lie  against  a  company.  All  that 
we  have  to  decide,  however,  is  that  uie  plaintiff  can  bring  this 
action,  which  is  for  the  return  of  money  paid  without  cmisidera- 
tion,  and  that  the  benefit  which  the  company  derived  ^om  the 
frands  of  their  agent,  if  they  had  one,  must  be  given  up.  It 
follows  that  the  only  evidence  by  which  it  could  be  shown  that  the 
money  was  obtained  by  fraud,  and  that  the  company  benefited  by 
it,  was  admissible. 

lavDLST,  J. — ^I  am  of  the  same  opinion,  and  after  the 
exhanstive  judgment  of  my  brother  Grrove,  I  have  very  few 
words  to  add.  The  plaintiff's  case  is:  I  was  induced  by  the 
fraad  of  Howard  to  pay  certain  money  to  you,  the  defendants, 
and,  at  the  time  I  paid  it,  you  knew  it  was  obtained  by  the  fraud 
of  Howard.  How  is  that  case  to  be  proved  ?  We  are  asked  to 
exclude  all  the  evidence  that  was  given  as  to  the  mode  in  which 
the  defendant  company  carried  on  its  business ;  in  other  words, 
all  the  evidence  that  throws  light  on  this  particular  transaction. 
It  is  said  by  the  plaintiff  that  this  transaction  of  which  he 
complains  is  only  one  of  a  class,  and  that  a  fraudulent  class. 
Let  it  be  shown  that  a  fraud  on  A.  is  one  of  a  class  of  similar 
(rands  upon  B.,  C,  and  D.,  and  the  frauds  upon  B.,  C,  and  D. 
at  once  become  evidence  in  an  action  by  A.  it  comes  to  this— 
is  the  plaintiff  to  be  at  liberty  to  show  that  this  money  was 
obtamed  from  him  by  false  pretences  ?  He  can  only  show  that  the 
pretence  made  to  him  was  fraudulently  false,  by  showing  a  series 
of  similar  pretences  similarly  falsified.     If  that  evidence  is  to  be 
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Blake       exclnded^  it  must  be  by  some  very  strict  rule  that  I  do  not  know 
,-^  ^*  of.    The  true  answer  to  such  a  suggestion  is  that  the  rule  that 

LiFs  AssD-  excludes  evidence  of  transactions  other  than  the  one  that  is  being 
RANCB  inquired  into  does  not  apply  where  the  transaction  that  ia  the 
SooBTT.  subject  of  the  inquiry  is  one  of  a  class.  It  does  not  appear  to 
1378  me  to  be  necessary  to  decide  the  point  as  to  the  liabiUty  of 
— '  companies  for  frauds  of  agents. 
sJies^^ffActs  ^^^  OoLKErDOB,  C.J. — I  am  of  the  same  opinion.  Many 
—AgMOf-^'  questions  have  been  raised  in  this  case  which  I  do  not  think  it 
Emdatce,  necessary  to  decide  now.  The  simple  question  raised  by  this 
rule  is  whether  certain  evidence  was  properly  received  at  the 
trial.  Now  it  is  obvious  that  in  order  to  discover  whether 
evidence  is  admissible  at  Nisi  Prius  the  statement  of  claim  has 
to  be  looked  at.  Objections  might  possibly  hava  been  taken  to 
the  statement  of  claim;  but  that  question  does  not  arise  now. 
The  general  outline  of  the  fraud  alleged  in  the  daim  is 
this  :  A  person  called  Howard  offers  by  advertisement  a 
loan  of  money^  and  the  plaintiff  answers  the  advertisement 
Howard  makes  it  one  of  the  terms  of  the  loan  that  the  plain- 
tiff shall  insure  his  life  in  the  defendant  company^s  office. 
The  negotiation  is  effected^  and  the  premium  is  paid ;  outwardly 
there  is  no  connection  between  tiie  company  and  Howard. 
Afterwards  exorbitant  conditions  are  added  to  the  terms  on 
which  the  money  was  to  be  advanced,  which  conditions  the 
plaintiff  refuses,  and  no  money  is  advanced.  Obviouslyi  so 
stated,  there  is  nothing  in  the  transaction  which  may  not  be 
bondfick.  Suppose  the  office  selected  by  Howard  had  been  one 
of  undoubted  character,  no  jury,  upon  those  facts  alone,  would 
find  complicity  between  the  office  and  Howard,  and  a  verdict  for 
the  plaintiff.  But,  on  inquiry,  it  was  found  from  other  cases  that 
there  was  the  most  intimate  connection  between  Howard  and  the 
defendants,  and  that  the  transaction  between  the  plaintiff  and 
Howard  was  quite  well  known  to  the  defendants ;  offers  of  loans 
having  been  made  for  years  under  various  names  upon  condition 
of  insuring  in  the  defendants'  office,  and  upon  the  preminm 
having  been  paid,  the  loan  being  in  each  case  refused.  It  is 
not  difficult  to  see  that  the  obtaining  of  these  premiums  on 
policies  of  which  there  were  no  renewals,  and  upon  whioh 
nothing  was  ever  paid,  was  greatly  to  the  benefit  of  the  directors 
of  this  company.  Such  a  state  of  facts,  if  proved,  would  show  a 
gross  and  abominable  fraud ;  but  the  proposition  is  that,  though 
those  facts  would  disclose  a  gross  and  abominable  fraud,  and 
though  they  could  only  be  proved  by  giving  in  evidence  the  other 
cases  that  had  been  discovered,  yet  the  rules  of  evidence  prevent 
that  being  done.  If  that  proposition  were  correct,  many  claims 
perfectly  just  and  fair  must  fail  by  reason  of  it.  There  was  a 
time  when  that  would  have  been  no  argument  against  the 
correctness  of  the  proposition ;  but  that  time  has  passed ;  and 
now  the  general  rule  is  that  almost  everything  that  can  throw 
light  upon  the  matter  is  admitted.    In  any  but  an  English  court, 
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and  to  anyone  but  an  English  lawyer^  the  controversy  whether       Blakb 
this  evidence    is   admissible  or  not  would   seem^   I    imagine,   t^b  Albion 
Bnpremely  ridiculous;    because  it  is   admitted  that  it  is  most    lifbAbsu- 
cogent  and  material  to  the  plaintifiPs  claim.     Some  legal  ground       range 
liayingj  however,  to  be   shown  for  receiving  it,  I  think  it  is      Soctett. 
receivable  on  two    distinct  legal  grounds.      Two   things    are        isrs. 

necessary  to  be  established  here,  agency  and   fraud.      It  was        

necessary  to  show  that  those  who  effected  the  contract  were  Sg,^^^~Xct8 
agents  of  the  defendants,  and  that  what  was  done  was  done  with  ^Agtncy— 
fraud.  Now,  except  as  to  Howard,  the  agency  was  clear.  The  Evidence. 
secretary,  manager,  and  others,  were  manifestly  agents  to  effect 
inflorances  for  the  company.  It  is  therefore  clear  that  the 
company  would  be  responsible  for  acts  done  by  them  in  the 
conrae  of  their  duty.  As  regards  Howard,  this  was  not  so 
manifest ;  and,  therefore,  this  evidence  was  receivable  to  prove 
the  agency  of  Howard.  It  would  not  be  the  less  receivable  on 
this  ground  because  it  would  prejudice  the  defendants  in 
another  way.  There  is  no  such  rule  of  evidence.  This  evidence 
does  clearly  go  to  prove  Howard's  agency.  Evidence — ^in  many 
cases  conclusive  evidence — ^was  given  that  Howard  and  all  these 
other  names  that  were  used  were  aliases  of  Wood ;  that  Wood 
was  in  intimate  connection  with  the  company  through  its  managing 
director  and  secretary;    and  that  Wood  received  half  of  the 

E'eminm  paid  to  the  company  on  an  insurance  being  effected, 
ow  it  is  clearly  evidence  of  Howard's  agency  to  show 
Aat  this  man  who  called  himself  Howard  was  Wood,  that  he  was 
in  intimate  connection  with  these  directors,  and  that  they  were 
repeatedly  benefiting  by  his  frauds;  because  the  moment  that 
yon  establish  that  all  these  names  were  aliases  of  one  person,  and 
that  under  those  names  this  business  was  conducted  for  the 
benefit  of  the  company,  it  seems  to  me  that  you  establish  also 
that  that  person  was  an  agent  of  the  company.  This  evidence  is 
therefore  receivable  on  that  ground.  But,  secondly,  you  must 
also  show  that  these  acts  were  fraudulent.  Supposing  that  this 
case  had  stood  alone,  there  was  certainly  no  conclusive  evidence 
of  fraud  on  the  part  of  the  company,  but  when  it  appears  that  the 
various  names  are  aliases  of  one  and  the  same  agent,  and  that 
these  repeated  acts  of  getting  money  from  persons  who  receive 
no  corresponding  benefit  were  known  to  the  defendants,  I  think 
it  is  proved  that  the  acts  were  fraudulent  in  their  nature.  Then 
the  facts  that  the  plaintiff  had  to  establish,  viz.,  that  Howard  was 
the  agent  of  the  defendants,  that  he  had  committed  frauds,  and 
that  by  those  frauds  the  defendants  had  benefited,  are  made  out. 
I  think  that  this  evidence  does  not  fall  within  the  rule.  Res  inter 
alios  acta  alteri  nocere  non  debet,  because  the  facts  given  here  in 
evidence  are  necessary  links  in  the  chain  of  proof  in  the  particular 
case.  As  to  the  previous  decision  of  this  court  in  the  same  case 
(35  L.  T.  Rep.  N.  S.  269),  bv  which  certain  paragraphs  were 
ttmck  out  from  the  claim,  I  thmk  that  does  not  conflict  with  our 
present  decision,  because  they  contained  statements  of  res  inter 
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Buja  alios  actce  without  any  attempt  to  connect  tliem  with  the  res  inter 

V*  partes  aAsta,    As  to  the  obser7ation8  of  two  of  the  jadges  in  tliat 

LivbAssd."  case,   it  is  not  necessary  to  decide  whether  they  can  all  be 

RANCB  supported.    They  had  reference  only  to  the  subject  then  before 

^f""*  the  court.     I  am  of  opinion,  therefore,  that  this  evidence  was 

igjg^  admissible,  and  that  the  rule  should  be  discharged. 

,  Bvle  discharged. 

fraud — 

Series  of  Acu      Solicitor  for  the  plaintiff,  /.  Robinson, 
"^j^^^       Solicitors  for  the  defendants,  Phelps,  Bennett,  and  Woodforde. 

[Note  by  Reporter. — Where,  in  an  action  against  A.,  to  recover  the  Talne  of  woik 
done  Vy  the  plaintiff  to  certain  hoaees  on  the  order  of  B.,  the  question  was,  whsther 
A.  or  B.  was  liable  as  principal ;  eyidence  was  held  to  be  admissible  to  proTe  that  A. 
had  given  orders  to  persons,  other  than  the  plaintiflP,  to  do  work  at  the  same  hoiu«8: 
(Woodward Y,  Buchanan,  L.  Rep.  5  Q.  B.  285;  22  L.  T.  Rep.  N.  S.  128.  See  slflo 
}Ug.  y.  Francis,  L.  Rep.  2  0.  C.  128, 181 ;  80  L.  T.  Rep.  N.  S.  508.)] 
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HIGH   COURT   OF   JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

Wednesday,  Janua/ry  29, 1879. 

(Before  Mat,  C.J.,  O'Bbibn  and  FiTzasa^LD,  JJ.) 

Be  John  Bba.  (a)  {b) 

Oommittal  by  magistrate  for  contempt  of  court — Inadmissibility  of 
evidence  that  statement  in  warrant  of  committal  is  untrue-^Be 
Pollard  (L.  Bep.  2  P.  G.  G.  106)  and  Re  John  Rea  (14  Ooz 
0.  G.  139)  commented  on  and  distinguished — 14  ^  15  Vid, 
c.  93,  s.  9. 

A  solicitor  who  had  been  guilty  of  conduct  amounting  to  a  contempt 
of  cowrt  was  com/mitted  by  magistrates,  sitting  at  petty  sessions, 
to  gaol  for  a  week.     The  warrant  of  committal  stated  that  he  had 

(a)  Reported  by  CBcnL  R.  Roghb,  Esq.,  Barrister-at-Law. 

(6)  NoTB. — In  this  ease   the  offence  committed  was  a  distinct  one  trom  that 
adjudicated  on  in  the  case  of  He  John  Rea  (14  Cox  C.  C.  139). 
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heen  offered  an  opportunity  of  showing  cause  why  he  should  not  /2«  John  Rea. 
he  committed  for  contempt  of  court;  hut  that  instead  of  doing  so        .TIT 

he  proceeded  to  interrupt  the  proceedings  of  the  court.  ! 

Edd,  that  on  haheas  corpus  affidavits  could  not  he  opened  hefore  the    Contempt— 
mwrt  to  show  that  this  statement  on  the  warrant  wa^  imtrue.         Jurv^icuon  — 

IN  this  case  the  prisoner,  John  Bea,  a  solicitor,  in  the  course  of 
a  case,  in  which  certain  persons  were  charged  with  riot,  tried 
at  petty  sessions  in  Belfast,  was  guilty  of  conduct  amounting  to  a 
contempt  of  court,  and  was  committed  to  gaol  on  a  warrant 
stating  that  Mr.  Bea,  having  intimated  that  he  was  for  one  of  the 
accas^  only,  persisted  in  interfering  between  the  Court  and  the 
others;  that  he  was  guilty  of  a  contempt  of  court,  and  that 
baying  been  offered  an  opportunity  of  showing  cause  why  he 
ahonld  not  be  committed  for  unlawful  and  wilful  contempt  of 
court,  instead  of  showing  such  cause  he  again  proceeded  to 
mtermpt  the  proceedings,  whereupon  he  was  committed  to  gaol 
for  seyen  days.  The  prisoner  was  brought  up  on  haheas  corpus, 
and  it  was  now  proposed  to  open  affidavits,  filed  on  his  behalf,  to 
show  that  no  such  opportunity  of  showing  cause,  as  stated  in  the 
warrant,  was  actually  given. 

P.  Keoghj  for  the  prisoner. — The  proceedings  which  took  place 
antecedent  to  the  warrant  were  irregular.  It  should  be  open  to 
the  prisoner  to  show  this  by  affidavit  though  the  warrant  itself  be 
regular  on  its  face  :  {Re  Pollard,  L.  Bep.  2  P.  0.  0.  106.) 

Pwrcellf  Q.O.,  for  tiie  magistrates,  contra. — If  the  law  contended 
for  by  the  prisoner  be  correct,  there  is  not  a  single  case  of  im- 
prisonment throughout  the  country  but  might  be  questioned. 
The  warrant  being  good  on  the  face  of  it  the  court  can  inquire 
into  it  no  further  :  (JBe  The  Sheriff  of  Middlesex,  11  Ad.  &  El. 
273 ;  Stockdale  v.  Hansard,  9  Ad.  &  El.  1,  and  11  Ad.  &  El.  253). 

Mat,  C.J.— The  Petty  Sessions  (Ireland)  Act,  1851  (14  &  15 
Vict.  c.  93),  by  sect.  9  enacts,  that  if  any  person  shall  wilfully 
insult  any  justice  or  justices  sitting  in  such  petty  sessions  court, 
or  shall  commit  any  other  contempt  of  any  such  court,  it  shall 
be  lawful  for  any  such  justice  or  justices,  by  verbal  order,  to 
direct  such  person  to  be  removed  from  such  court,  and  taken 
into  custody,  and  at  any  time  before  the  risiug  of  the  court,  by 
warrant,  to  commit  any  such  person  to  gaol  for  any  period  not 
exceeding  seven  days,  or  to  fine  such  person  any  sum  not 
exceeding  40s.  Mr.  Bea  was  committed  for  contempt  of  court 
onder  that  statute.  A  writ  of  haheas  corpus  has  been  obtained, 
and  the  legality  of  the  committal  is  brought  under  consideration. 
It  is  plain  that  no  tribunal  could  be  maintained  with  order  and 
decency  unless  the  presiding  judge  had  the  power  of  dealing 
with  and  suppressing  contempts  committed  in  the  Court.  It  is 
for  the  sake  of  the  administration  of  justice,  and  in  order  to 
maintain  the  decency  and  order  of  judicial  proceedings  that  this 
extensive  and  summary  power  is  confided  to  a  judge.  The  writ 
of  haheas  corpus  was  issued  and    directed  to   the    governor  of 
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B€  John  Rax.  Belfast  gaol,  and  the  return  made  by  that  official  shows  that 
j"^  Mr.  Rea  was  legally  in  costody.  Counsel^  however,  on  behalf  of 
— '  Mr.  Rea,  contend  that,  admitting  that  a  contempt  of  Coort  was 
Contempt--  committed,  as  the  warrant  states,  and  that  the  warrant  and  return 
m^aZr'  ^®  regular,  it  is  open  for  Mr.  Rea  to  state  by  affidavit  that 
previously  to  his  committal  no  opportunity  was  given  to  him  of 
showing  cause  against  the  intended  order.  For  that  purpose 
the  case  of  Be  Pollard  (L.  Rep.  2  P.  C.  C.  106)  was  cited,  but 
upon  referring  to  that  case  it  will  at  once  appear  that  it  has  litUe 
application  to  the  motion  before  the  Court.  In  that  case  the 
Chief  Justice  of  Hongkong  passed  a  sentence  on  a  barrister 
practising  in  his  court  on  account  of  alleged  contemptuous 
language  and  conduct  in  the  conduct  of  a  case,  the  matter  having 
occurred  several  days  previously.  The  case  came  before  the 
Privy  Council  upon  an  appeal  from  that  sentence,  the 
appellant  stating  in  his  affidavit  that  he  had  in  vain  applied  to  the 
judge  to  be  informed  in  what  his  contempt  consisted,  and 
that  he  had  stated  in  court  that  if  he  had  conducted  himself 
improperly,  he  was  ready  to  apologise.  The  Privy  Council,  in 
reporting  to  Her  Majesty,  state  that  in  their  judgment,  *'  No 
person  should  be  punished  for  contempt  of  court,  which  is  a 
criminal  offence,  unless  the  specific  offence  charged  against  him 
be  distinctly  stated  and  an  opportunity  of  answering  it  be  given 
to  him )"  and  no  doubt,  as  a  general  rule,  that  doctrine  is  a  well 
founded  and  constitutional  doctrine.  But  I  am  not  aware  that 
when  an  admitted  contempt  has  been  offered  to  a  court  in  the 
face  of  the  court,  it  is  necessary  for  the  presiding  judge,  before 
removing  or  committing  the  offender,  to  call  on  him  to  show 
cause  why  he  should  not  be  committed  or  removed  and  it  would 
appear  clear  that  the  section  of  the  Act  above  referred  to  con- 
templated no  such  formality.  It  is  to  be  also  observed  that  we 
are  not  dealing  with  the  case  of  certiorari  seeking  to  quash  the 
order  of  the  magistrate,  in  which  case  the  propriety  of  the  order 
might  be  inquired  into  as  in  Ex  parte  Porter  (5  B.  &  S.  299). 
The  prisoner  is  before  us  on  habeas  corpus,  and  on  such  a  case  I 
do  not  think  the  court  should  go  into  such  questions  as  are  sought 
to  be  raised.  It  is  admitted  that  a  contempt  was  committed, 
that  the  warrant  of  committal  is  regular  and  valid  on  the  fiace  of 
it,  and  under  such  circumstances  I  think  that  the  court  can  only 
order  the  prisoner  to  be  remanded. 

O'Brien,  J. — ^When  in  the  matter  of  John  Rea  (14  Cox  C.  C. 
139)  was  before  me  last  October,  in  Re  Pollard  (L.  Rep.  2  P.  G.  G. 
106),  was  strongly  relied  on  as  now,  it  being  declared  by  the 
Privy  Council  in  their  judgment  that  no  person  should  be 
punished  for  contempt,  which  was  a  criminal  offence,  unless  the 
specific  offence  charged  against  bim  was  distinctly  stated,  and  an 
opportunity  of  answering  it  given.  The  affidavits  were  fully 
before  me  last  October,  and  they  did  not  in  my  opinion  satis- 
factorily establish  that  such  opportunity  was  on  that  occasion 
given  to  Mr.  Rea,  and  as  it  appeared  that  Mr.  Rea  would  be  in 
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any  event  entitled  to  discharge  on  the  following  day,  I  gave  him  ^  John  Rba. 
the  benefit  of  the  doubt,   and  directed  his   discharge.      Now,        ^^ 

however,  I  look  npon  it  as  decided  by  the  judgment  of  the  Court        .* 

in  the  present  case,  that  the  principle  of  in  Be  Pollard  does  not    Cbnjenipr— 
apply  to  a  case  like  this;  and  whatever  my  opinion  might  b©*      i^i^a^".^ 
this  decision  must  now  be  considered  as  the  law  of  the  land,  and 
it  is  certainly  desirable  that  there  should  be  some  settled  law  on 
the  subject.     I  may  intimate,  however,  that  I  am  inclined  to  say 
Mr.  Eeogh  might  be  allowed  to  open  the  affidavits. 

FnzoxsALD,  J. — I  concur  in  the  judgment  delivered  by  my 
Lord  Chief  Justice,  and  do  not  think  that  his  decision  in  the 
slightest  degree  trenches  upon  Be  Pollard  (L.  Rep.  2  P.  C.  C. 
106).  The  contention  of  Mr.  Keogh  appears  to  be  that  after  the 
magiBtrate,  in  the  exercise  of  the  summary  power  conferred  on 
him  by  the  statute,  had  decided  that  Mr.  Bea  was  guilty  of 
contempt,  he  (Mr.  Bea)  should  then,  though  all  this  occurred  in 
hifl  presence  and  in  open  court,  get  a  formal  notification  to  show 
caose  and  until  that  had  been  done  the  magistrate  could  not  have 
passed  sentence.  In  my  opinion,  if  it  appeared  plainly  on  the 
warrant  that  all  the  proceedings  took  place  in  the  presence  and 
hearing  of  Mr.  Bea  himself,  it  was  unnecessary  that  there  should 
be  such  an  averment  as  that  in  the  warrant.  I  may  observe,  too, 
that  the  statute  points  out  how  this  statutable  authority  was  to 
be  exercised  and  says  not  one  word  of  any  requisition  to  the 
defendant  to  show  cause.  I  do  not  for  a  moment  denv  that  the 
warrant  itself  is  not  conclusive.  It  has  always  been  held  here 
that,  either  on  habeas  corpus  or  on  motion  for  a  certiorari,  there 
is  liberty  to  show  that  the  Court  below  had  no  jurisdiction  and 
that  the  mere  assertion  of  jurisdiction  by  the  Court  below  does 
not  prove  it.  But  the  argument  in  the  present  case,  that  the 
defendant  should  have  been  called  on  to  show  cause,  does  not 
affect  the  question  of  jurisdiction ;  on  the  contrary,  it  admits  the 
magistrate's  jurisdiction  and  rests  upon  this,  that  in  the  exercise 
of  it  there  had  been  irregularity.  I  am  clearly  of  opinion  that  it 
is  not  a  matter  we  ought  to  investigate  on  a  motion  of  this  kind. 

Prisoner  remarvded  to  custody. 
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HIGH    COURT   OP   JUSTICE. 

EXCHEQUER  DIVISION. 

(Before  Pallas^  C.B.,  Pitzgebald  and  Dowbb^  B.B.) 

Wednesday,  Feb.  12,  1879. 

Lbvboy  v.  Bubnsidb.  (a) 

TAhel — Bight  to  interrogate  proprietor  of  a  newspaper  imder  6^7 
Will.  4,  c,  76,  sect,  19,  in  a  civil  action  when  a  crirnmal  prosecit- 
Hon  is  pending — Judicature  Act  {Ireland),  1877—40  ^  41  Vict, 
c,  57,  sect.  27,  sicb-sect.  7 — Judicature  Act  {England),  1873,  sect. 
24,  sub-sect.  7. 

In  am,  action  for  libel  in  a  civil  cou/rt,  when  a  criminal  prosecution 
is  pending  the  plaintiff  has  a  right,  under  the  joint  provisions 
0/6^7  Will.  4,  c.  76,  sect.  19,  and  40  ^  41  Vi^.  c.  57,  sect. 
27,  sub-sect.  7  {Judicature  Act,  England,  1873^  sect.  24^  sub- 
sect,  7)  to  obtain  discovery  from  the  proprietor  of  a  newspaper  to 
be  enforced  by  interrogatories. 

ACTION  for  libel  for  certain  newspaper  articles  which  appeared 
in  Saunders'  Irish  Daily  News,  of  which  it  was  alleged  the 
defendant  was  proprietor.  The  article  complained  of  imputed  to 
the  plaintiff  improper  conduct  in  obtaining  and  pablishing  certain 
documents  in  anouier  newspaper,  and  was  set  out  in  ^e  sixth 
paragraph  of  the  statement  of  claim.  A  criminal  prosecution 
nad  also  been  instituted  against  the  defendant  in  respect  of  the 
same  libel.  The  plaintiff  now  moved  to  compel  the  defendant  to 
answer  the  following  interrogatories  : 

Pirst,  Is  it  not  a  fact  that  in  the  said  newspaper  (the  Saunders' 
Irish  Daily  News),  published  on  the  said  6th  day  of  July,  1878, 
or  some  other,  and  what  date  an  article  appeared  in  the  words  and 
figures  set  forth  in  the  sixth  paragraph  of  the  statement  of  claim 
in  this  action  ?    If  not  how  otherwise  ? 

Secondly,  Were  not  you  the  defendant,  William  Bumside,  upon 

(d)  Reported  by  Oson.  B.  Room,  Esq.,  BarriiteiN-Ai-lAw. 
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and  before  the  said  6th  day  of  July^  1878^  or  some  other  and 
what  date,  the  proprietor  either  alone  or  jointly  with  some  other 
and  what  person  or  persons  of  the  said  newspaper  ? 

The  answer  of  the  defendant  to  the  said  interrogatories  was  as 
follows:  ''I  say  that  the  plaintiff  Edward  Thomas  Lefroy^  at 
the  assizes  of  oyer  and  terminer  for  the  county  of  the  city  of 
Dublin,  held  at  Green-street,  in  the  said  county  of  the  city,  in 
AngDst  last,  preferred  a  bill  of  indictment  against  me  and  one 
William  A.  Murray,  for  having  printed  and  published  an  alleged 
malicions  and  defamatory  libel  in  the  said  Saunders^  Irish  Dcdiy 
News  and  which  said  bill  of  indictment  was  found  at  the  said 
assises  and  was  afterwards,  on  my  application,  removed  by  writ  of 
certiorari  into  the  Queen's  Bench  Division.  And  I  further  say 
that  each  of  the  said  interrogatories  tends  to  criminate  me,  and 
that  my  answer  to  either  of  said  interrogatories  would  tend  to 
criminate  me,  and  for  the  reasons  aforesaid  I  respectfully  decline 
to  answer  either  of  said  interrogatories ;  and  I  humbly  submit  to 
the  CJonrt  that  I  am  not  bound  to  make  any  further  or  other 
answers  to  either  of  said  interrogatories/' 

Sect.  19  of  6  &  7  Will.  4  enacts  that  discovery  of  the  proprietor, 
piinter,  or  publisher  of  any  newspaper  may  be  enforced  by  a 
party  in  an  action  for  damages  alleged  to  have  been  sustained  by 
reason  of  any  slanderous  or  libellous  matter  contained  in  any  such 
newspaper  respecting  such  person  and  the  same  section  provides 
that  any  discovery  so  obtained  shall  not  be  made  use  of  as  evidence 
in  any  other  proceeding  against  the  defendants. 

McLaughUn,  Q.C.,  with  him  Houston,  for  the  plaintiff. — ^The 
32  &  33  Vict.  c.  24,  sect.  1,  repeals  in  part  the  6  &  7  Will.  4,  c. 
74,  but  re-enacts  the  19th  section.  The  33  &  34  Vict.  c.  99, 
without  referring  to  the  32  &  33  Vict.  c.  24,  repealed  the  original 
Act  so  far  as  not  already  repealed,  and  left  the  law  as  it  was 
previously  under  sect.  19  of  6  &  7  Will.  4,  c.  76.  See  Dixon,  v. 
£noeh  (L.  Eep.  13  Eq.  394) ;  Bamedm  v.  Briarley  (W.  N.,  1875, 

Porter,  Q.C.,  with  him  Molloy,  for  the  defendant,  relied  on  the 
&ct  of  the  criminal  proceedings  being  pending  as  an  excuse  for 
declining  to  answer  the  interrogatories.  They  cited :  {Fisher  v^ 
Owen,  8  Ch.  Div.  645;  Allhusen  v.  Laiouchere,  8  Q.  B.  Div% 
654 ;  TapUng  v.  Wourd,  6  H.  &  N.  749.) 

Pallis,  C.B. — It  is  admitted  that  at  the  time  of  the  coming 
into  operation  of  our  Judicature  Act,  the  provisions  of  the 
6  &  7  Will.  4,  c.  76,  s.  19,  were  in  force  as  a  substantive  enactment 
of  the  32  &  33  Vict.  c.  24.  At  that  time,  therefore,  a  person 
alleging  himself  to  have  been  libelled  in  a  newspaper  was  entitled 
to  appeal  to  the  oath  of  the  alleged  proprietor  upon  the  question 
whether  he  was  in  fact  such  proprietor.  The  mode  and  form  in 
which  this  appeal  to  the  oath  of  the  alleged  proprietor  could  be 
made  was  under  the  6  &  7  Will.  4,  c.  76,  by  filing  a  bill  for 
discovery.  It  is  unnecessary  to  consider  whether,  after  the 
passing  of  our  Common  Law  Procedure  Act  of  1856,  the  form 
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of  applying  to  the  Gonrt  for  liberty  to  exhibit  interrogatories 
might  not  also  have  been  adopted.  But  whether  it  ooold  or  not^ 
the  substance  of  the  right  was  the  appeal  to  the  oath  of  lihe 
alleged  proprietor,  the  mode  of  asserting  that  right,  whether  it 
was  by  bill  of  discovery  in  equity  or  by  interrogatories  at 
common  law,  was  matter  of  form  and  procedure  only.  Then 
came  the  Judicature  Act  and  in  my  opinion  the  effect  of  that 
Act  upon  a  question  like  the  present  was  to  leave  unaffected  the 
right,  but  to  alter  the  form  and  procedure  by  which  that  right 
might  be  enforced.  The  plaintiff  therefore  continues  to  be 
entitled  to  appeal  to  the  oath  of  the  alleged  proprietor  as  to  hie 
proprietorship  j  but  that  right  he  cannot  enforce  by  a  bill  of 
discovery,  for  such  a  proceeding  has  been  abolished,  nor  need  he 
enforce  it  by  an  action  for  discovery  alone.  Sect.  27,  sub-sect.  7, 
of  the  Act  provides  that  '^  The  High  Court  of  Justice  shall  m 
every  cause  or  pending,  have  power  to  grant,  and  shall  grant,  aO 
such  remedies  whatsoever  as  any  of  the  parties  thereto  may  appear 
to  be  entitled  to,  in  respect  of  any  and  every  legal  and  equitable 
claim,  so  that  as  far  as  possible  all  matters  so  in  controversy 
between  the  parties  respectively  may  be  completely  and  finally 
determined,  and  all  multiplicity  of  legal  proceedings  concerning 
any  such  matter  avoided.'^  The  latter  words  in  my  mind  clearly 
indicate  that  an  action  for  discovery  alone  need  not,  and  indeed 
ought  not,  to  be  instituted  in  aid  of  another  pending  action 
between  the  same  parties ;  but  that  such  discovery  as  a  party  in 
any  action  was  theretofore  entitled  to  from  any  other  party  should 
be  obtained  by  a  proceeding  in  such  one  action.  It  is  unnecessary 
to  refer  to  the  rules  of  Court  to  show  the  mode  in  which  effect 
has  been  given  to  this  intention.  In  my  opinion  the  plaintiff's 
right  to  this  discovery  is  a  subsisting  right,  and  is  capable  of 
being  enforced  and  ought  to  be  enforced  in  this  action. 


FiTZOBRALD  and  Dowse,  B.B.,  concurred. 
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HIGH    COURT    OF    JUSTICE. 

COMMON   PLEAS    DIVISION. 

Bee.  7,  1878,  cmd  Jem.  11,  1879. 

(Before  Denman,  J.) 

NiGom  V.   CoLviLLB.  (a) 

FaUe  imprisonment — Timej  mode  of  computation — Calendar  mxmth 
— Expiration  of  te/rm  of  imprisonment. 

The  plaintiff,  who  had  been  sentenced  by  a  poUce  magistrate  on  the 
Slst  day  of  October  to  two  different  terms  of  imprisonment  on 
two  convictions,  the  first  for  ''  one  calendar  month,'^  the  second 
"for  fou/rteen  days,  to  commence  at  the  expiration  of  the  im- 
prisonment  previously  adjudged/^  sued  the  defendam,t,  the  governor 
of  Ooldbath  Fields  Prison,  for  false  imprisonment.  The  plmn- 
tiff  was  received  into  the  defendants  custody  on  the  ^\st  day  of 
October,  and  finally  released  on  the  14th  December  at  9  a.m. 

Beld,  that  the  facts  disclosed  no  cause  of  action,  the  term  of  im^ 
prisonment  not  strictly  expiring  v/ntU  midnight  on  the  l^th 
day  of  December. 

"  One  calendar  month,^^  in  a  sentence  of  imprisonment,  means  a 
period  expiring  on  that  day  in  the  succeeding  m^mth  which  corres- 
ponds numerically  with  the  day  on  which  the  sentence  is 
pronounced. 

PUETHER  CONSIDERATION. 

The  plaintiff,  who  sued  the  governor  of  Coldbath  Fields 
Prison  for  false  imprisonment,  had  been  sentenced  on  the  31st 
day  of  October  to  two  successive  terms  of  imprisonment,  one 
cuendar  month  and  fourteen  days  respectively. 

The  defendant  received  the  plaintiff  into  his  custody  on  the 
afternoon  of  the  same  day,  and  finally  discharged  him  at  9  a.m. 
on  the  14th  day  of  December. 

The  jury  having  provisionally  assessed  the  damages  at  20^.,  the 
case  was  a^'oumed  for  further  argument. 

Kydd  and  Barnard,  for  the  plaintiff,  argued  that  the  first  period 
of  one  calendar  month^s  imprisonment  must  be  regarded  as  having 
commenced  at  midnight  on  the  30  bh  day  of  October,  the  plaintiff 
baring  been  in  custody  during  part  of  the  31st,  and  a  part  of 

(a)  Rsporticl  by  J.  A.  FootI|  Esq.,  B«rriater-at-La«r. 
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Nioom      a  day  being  in  law  equivalent  to  a  whole  day  for  such  a  purpose. 
GoLYiLLiL     ^^^^  being  so,  the  month  would  expire  at  midnight  on  the  29tiii 

day  of  November,  that  completing  thirty  entire  days.     If  the 

1879.        term  were  reckoned   to   midnight  on  the  SOfch  November,  the 

ImprUonment  pl^i^tiflf  would  have  been  detained  in  prison  during  the  whole  of 

'■^Construction  November  (which  would  be  one  calendar  month),  and,  in  addition, 

of  sentence—  one  day  in  October,  under  a  sentence  of  one  month.     Fourteen 

n^mtion.     ^^yg  i^j,^^  midnight  on  the  29th  day  of  November  would  expire 

at  midnight  on  the  13th  day  of  December,  so  that  there  was  an 

illegal  detention. 

A.  L.  Smith,  for  the  defendant,  contended  that  the  first  sentence 
of  one  calendar  month  did  not  expire  until  midnight  on  the  30th 
day  of  November  at  the  earliest.  Cur.  adv.  vulL 

Denhan,  J.,  subsequently  delivered  the  following  written  judg- 
ment.— This  was  an  action  for  false  imprisonment  by  detaining 
the  plaintiff  in  custody  for  a  longer  period  than,  as  he  contended, 
he  was  liable  to  be  detained.  The  facts  were  not  in  dispute.  I 
took  the  opinion  of  the  jury  as  to  the  damages,  which  were 
assessed  at  20^.  After  hearing  counsel,  I  took  time  to  consider 
whether  judgment  ought  to  be  for  the  plaintiff  or  for  the  defen- 
dant. The  plaintiff  had  been  convicted  by  a  metropolitan  poUce 
magistrate  of  two  different  assaults,  and  sentenced  to  imprison- 
ment upon  each  conviction.  The  convictions  took  place  at 
eleven  a.m.  on  the  31st  day  of  October,  and  the  commitments, 
were  drawn  up  in  accordance  with  the  sentences  passed.  For 
the  first  assault  the  plaintiff  was  sentenced  to  be  imprisoned 
''  for  one  calendar  month ;  '^  and,  for  the  second  assault,  '^  for 
fourteen  days,  to  commence  at  the  expiration  of  the  imprisonment 
previously  adjudged.^^  He  was  taken  into  the  custody  of  the 
defendant,  being  the  governor  of  Coldbath  Fields  Prison,  during 
the  aflemoon  of  the  31st  day  of  October,  and  finally  released  i^ 
nine  a.m.  on  the  14th  day  of  December,  having  claimed  to  be 
released  on  the  previous  day.  It  was  contended  for  the  plaintiff 
that  the  calendar  month  (the  term  of  the  first  sentence)  com- 
menced at  midnight  on  the  30th  day  of  October.  So  far,  I  am 
of  opinion  that  the  plaintiff's  contention  was  well  founded.  I 
can  find  no  express  authority  on  the  point,  but,  arguing  from 
analogous  cases,  I  think  I  ought  so  to  hold.  It  has  been  held  in 
many  cases  that,  as  a  general  rule,  except  where  it  is  necessary 
in  order  to  settle  which  of  two  actions  on  the  same  day  is  to 
prevail,  the  law  takes  no  notice  of  parts  of  a  day,  and  that  the 
first  day  to  be  counted  is  the  day,  any  part  of  which  is  occupied 
in  the  particular  business  which  is  to  endure  for  a  certain  number 
of  days  in  order  to  fulfil  any  requirement  of  the  law.  This 
principle  is  recognised  in  the  often-cited  case  of  Oombe  v.  Pitt 
(3  Burr.  1434),  in  Field  v.  Jones  (9  East.  154),  in  Olassington 
V.  Bawlings  (3  East.  407),  where  it  was  held  that,  under 
the  statute  which  enacted  that  a  trader  lying  in  prison  two 
months     after    an    arrest   for    debt    should    be    adjudged    a 
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bankrapty  the  day  of  arrest  was  to  be  included  in  the  com-      Nioom 
pntation  of  the   two    months;    and    also   in    Wright   v.   Mills     qq^villk. 

(4  H  &  N.  488)  and  other  cases ;  and  this  is  stated  to  be  the  rule         

applicable  "  to  all  judicial  acts^^  in  the  judgment  of  the  Exchequer  1879. 
Chamber  in  Edwards  v.  Ths  Queen  (9  Exch.  628.)  There  are  no  ^^^  ':  ^^ 
doubt  several  cases  in  which,  where  the  date  is  to  run  from  an  act  _  Corutruction 
done,  it  has  been  held  that  the  day  on  which  the  act  is  done  is  to  of  sentence- 
he  excluded  from  the  computation.  See  Lester  v.  Garland  -^'y»«*'*o«« 
(15  Ves.  jun.  254.)  There  are  also  cases  in  which,  where  a  pay- 
ment is  to  be  made  or  something  to  be  done  '^  within  so  many  days 
or  months/'  or  "  at  the  expiration  of  so  many  days  or  months/'  the 
day  of  the  event  within  or  at  the  expiration  of  so  many  days  from 
which  the  payment  is  to  be  made,  or  the  act  done,  is  not  included 
in  the  reckoning.  The  case  of  a  biU  of  exchange  is  a  familiar 
instance.  But  I  can  find  no  authority  for  saying  that  the  general 
role  ought  not  to  apply  to  a  case  of  a  sentence  of  imprisonment. 
Nor  can  I  see  any  ground  for  doubting  that  it  applies  to  the  case, 
where  the  sentence  is  for  a  calendar  month,  or  a  given  number  of 
calendar  months,  just  as  much  as  to  a  sentence  for  so  many  days. 
Holding,  then,  that  the  first  sentence  in  the  present  case  must  be 
computed  from  midnight  on  the  30th  day  of  October,  when  did 
the  calendar  month  expire  ?  The  plaintiff  contends  that  it 
expired  at  midnight  on  the  29th  day  of  November  at  the  latest ; 
and  he  does  so  on  the  ground  that,  if  not,  the  plaintifi"  under  a 
sentence  of  one  calendar  month's  imprisonment  would  have  to 
undergo  something  more  than  a  calendar  month's  imprisonment, 
inasmuch  as  he  would  be  imprisoned  for  the  whole  of  one  day  in 
October  ({.6.,  from  midnight  on  the  30th  to  midnight  on  the  31st 
day  of  October),  2)Zti«  twenty-nine  days  and  something  more  (nay, 
even  a  whole  calendar  month  more)  in  November,  making  in  the 
whole  more  than  thirty  days;  whereas  November,  which  is  a 
calendar  month,  only  consists  of  thirty  days.  Therefore,  it  is 
argned,  it  follows  of  necessity  that  he  will  have  suffered  more 
than  a  calendar  month's  imprisonment,  and  in  this  particular  case 
he  will  have  actually  been  imprisoned  during  the  whole  calendar 
month  of  November,  plvs  one  day  in  October.  It  appears  to  me 
that  lus  argument,  however  plausible,  is  not  sound.  The  question 
appears  to  me  to  depend  entirely  upon  what  was  the  meaning  of 
"  one  calendar  month  "  at  the  time  the  sentence  was  passed ;  and  I 
am  of  opinion  that  at  that  time,  viz.,  on  the  31st  day  of  October, 
tiiose  words  meant  a  month,  ending  on  the  day  in  the  succeding 
month  corresponding  to  the  day  of  the  sentence,  according  to  the 
ordinary  understanding  of  the  words  '^  this  day  calendar  month." 
The  whole  difficulty  of  the  case  here  arises  from  the  fact  of 
October  having  thirty-one  days,  and  November  only  thirty ;  but 
I  think  that  a  few  considerations  will  show  how  that  difficalty 
ooj^ht  to  be  solved.  Suppose  instead  of  the  31st  day  of  October 
this  sentence  had  been  passed  on  the  26th.  Then,  applying  the 
role  mentioned  above  as  to  the  commencement  of  the  term,  the 
priaoner  would  be  entitled  to  count  the  whole  of  the  26th  as  a  day 
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Niootn      of  imprifioumentj  ue.,  bhe  sentence  would  have  began  to  run  bom 
OoLmLB.     ^diught  on  the  25th.     I  apprehend  that  no  one  would  contend 

that  it  would  have  expired  before  midnight  on  the  25th  day  of 

1879.       November.    Why  f  because  that  would  be  the  expiration  of  the 

Imnrismment  <  ''calendar  month."    Yet  in  that  case,  as  in  this,  the  calendar  month 

—  Cbnsfructioii  spent  in  prison  would  have  been  one  of  thirty-one  days  and 

ofse^ence-^  not  of  thirty  days.    This  seems  to  show  that  the  meaning  of 

efinttton,     «  ^^^  calendar  month ''  cannot  be  construed  with  reference  only 

to  the  duration  of  the  latter  of  the  two  months  over  which  it 

may  extend.     If  it  did,  then  a  sentence  of  one  calendar  month 

Sassed  on  the  29th  day  of  January  would  expire  not  on  the  28th 
ay  of  February,  but  at  midnight  on  the  25th,  because,  Febroary 
being  a  calendar  month  of  twenty-eight  days,  the  prisoner  would 
have  in  that  sense  spent  a  calendar  month  in  prison.  In  the  case 
of  biUs  of  exchange,  in  which  the  word  month  is  held  to  mean 
''calendar  month,"  it  is  laid  down  by  all  the  text  writers  that 
bills  of  one  month  drawn  on  the  28th,  29th,  30th,  or  Slst  days 
of  January  will  fall  due  (excluding  the  days  of  grace)  all  on  the 
same  day,  viz.,  28th  day  of  February,  or  in  Leap  Year  on  the 
29th.  See  Byles  on  Bills,  12th  edit.,  p.  206;  Chitty  on  Bills, 
11th  edit.,  by  J.  A.  Russell,  p.  264  (and  the  older  books  there 
cited  in  the  note) ;  Story  on  Bills,  1st  edit.,  s.  835,  note  1.  Yet 
those  drawn  on  the  28th  and  29th  would,  according  to  the  mode 
of  reckoning  here  contended  for  by  the  plaintiff  have  been 
running  one  or  two  days  more  than  the  whole  of  February,  and 
therefore  more  than  a  csJendar  month.  It  is  no  doubt  true  that 
the  law  applicable  to  bills  of  exchange  depends  upon  the  usage 
of  merchants,  and  is  not  necessarily  applicable  to  other  cases ; 
but  where  the  question  is,  what  is  the  true  meaning  of  so 
familiar  an  expression  as  "  one  calendar  month,''  it  is  useful  to 
consider  how  such  an  expression  is  regarded  in  any  case  in  which 
it  is  constantly  used  in  familiar  legal  instraments.  On  the  whole 
I  am  of  opinion  that  a  sentence  of  imprisonment  for  one  calendar 
month  passed  on  any  given  day  of  any  given  month,  is  held  to 
begin  to  run  from  the  first  moment  of  that  day,  and  to  expire 
upon  arriving  at  the  first  moment  of  the  corresponding  day  in 
the  succeeding  month.  If  there  be  no  such  corresponding  day 
by  reason  of  the  succeeding  month  not  having  so  many  days  as 
the  preceding  month,  then,  by  analogy  to  the  law  established  in 
the  case  of  bills  of  exchange,  I  think  the  calendar  month  should 
be  held  to  have  expired  at  the  last  moment  of  its  last  day ;  bat 
as  long  as  there  is  a  day  in  the  calendar  numerically  cor- 
responding with  the  day  from  which  the  sentence  begins  to  run, 
so  that  it  is  unnecessary  to  trench  upon  a  succeeding  month,  I 
see  no  ground  for  anticipating  the  expiration  of  the  sentence. 
This  being  so,  it  follows  that  the  plaintiff  was  not  strictly 
entitled  to  his  discharge  xmtil  midnight  on  the  14th  day  of 
December,  being  one  calendar  month  and  fourteen  days  from  the 
time  from  which  his  first  sentence  began  to  run,  and  fourteen 
days  from  its  expiration.    I  am  of  opinion,  for  these  reasons. 
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ihat  the  plaintiff^  who  was  discharged  at  nine  o'clock  in  the  Nsoom 

morning  of  the  14th  day  of  December,  was  not  detained  illegally,  oouville 

and  I  accordingly  give  judgment  for  the  defendant  with  costs.  

Judgment  for  the  defendant.  18T9. 

Solicitors  for  the  plaintiff,  Oold  and  Son.  -^'omsirwaum 

Solicitors  for  the  defendiuit,  Nicholson  and  Herbert.  o/untence^ 

Definition, 


JUDICIAL  COMMITTEE  OP  THE  PRIVY  COUNCIL. 

F^.  IB,  19,  20,  and  March  28. 

(Present :  The  Right  Hons.  Sir  James  W.  Colvile,  Sir  Basnbs 
PiACOCK,  Sir  MoHTAOUB  SuiTH,  and  Sir  Robert  Colubb.) 

Thb  Bank  ov  New  Soxtth  Wales  v.  Owston.  {a) 

oh  affbal  fbou  the  sopbemb  ooubt  of  new  south  walbs. 

JfaZtctoiM  prosecution — Authority  of  hcmh  manager — JEhidence^^ 
Misdirection  —  Practice  —  Appealahle  amount  —  Interest  on 
judgment. 

An  authority  in  an  agevU  to  arrest  offenders,  amd  to  institute 
eriminal  proceedings,  can  only  be  impUed  where  the  duties  which 
he  has  to  perform  cannot  be  efioiently  discharged  for  the  benefit 
of  his  employer  tmless  he  has  power  promptly  to  apprehend 
offenders  on  the  spot. 

W.,  the  acting  manager  of  the  appellants,  commenced  criminal  pro- 
ceedings against  the  respondent,  a  merchant  at  Sydney,  on  a 
charge  of  stealing  a  bill  of  exchange,  which  proved  to  be  ground- 
less, in  an  action  for  malicious  prosecution  brought  by  the 
respondent  against  the  bank. 

Held  {reversing  the  judgment  of  the  Court  below),  that  such  pro- 
eeedings  not  bein^  in  the  ordinary  routine  of  banking  business, 
and  Ois  evidence  not  showing  any  case  of  emergency,  the  judge 
misdirected  the  jury  in  telling  them  thai  such  a/uthority  was  to 
be  inferred  from  W.'s  position  alone ;  and  in  the  absence  of  direct 
evidence  of  such  authority,  the  bank  was  not  liahle. 

When  interest  on  the  amount  of  a  verdict  is  given,  amd  included  in 

(a)  Reported  by  0.  E.  Maldev,  Esq.,  Barrister-at-Law. 


1879. 
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Thb  Bank  of      the  jvdgment,  such  interest  must  he  taken  into  accownt  in  con- 

New  Sooth       sid&ring  whether  the  amount  at  issue  reaches  the  limit  aUotved 
Walks  j»  7 

^  for  am,  appeal. 

OWBTON. 

THIS  was  an  appeal  from  a  judgment  of  the  Sapreme  Court  of 
New  South  Wales  (Hargreave  and  Mannings  JJ.^  Martin, 
Malicious     GJ,,  dissenting),  discharging  a  rule  nisi  to  set  aside  a  verdict  for 
P^^^"—  the  respondent  for  6001.  and  costs,  and  to  enter  a  non-suit,  or  for 
^'  a  new  trial,  in  an  action  brought  by  him  against  the  appellants, 

the  New  South  Wales  Bank^  for  malicious  prosecution  under 
circumstances  which  appear  fully  in  the  judgment  of  their 
Lordships. 

Benjamin,  Q.C.,  and  Arbuthnot  {J.  C.  Mathew  with  them) 
appeared  for  the  appellants. 

J.  D.  Wood  {Mclntyre,  Q.C.,  with  him)  for  the  respondent,  took 
the  preliminary  objection  that  by  the  Order  in  Council  of  the 
13th  day  of  November,  1850,  the  Supreme  Court  of  New  South 
Wales  had  no  power  to  grant  leave  to  appeal^  except  in  cases  in 
which  judgement  had  been  given  in  respect  of  any  sum  or  matter 
at  issue  above  the  amount  or  value  of  5002.,  without  obtaining 
special  leave  from  the  Privy  Council,  which  had  not  been  done  in 
this  case. 

On  this  point  their  Lordships  gave  judgment  as  follows : — ^In 
this  case  an  objection  has  been  made  to  the  leave  granted  by  the 
Supreme  Court  of  New  South  Wales  to  appeal  to  Her  Majesty 
on  the  ground  that  the  sum  involved  is  below  the  appealable 
amount.  By  the  Order  in  Council  of  the  13th  day  of  November, 
1850,  which  regulates  appeals  from  the  Supreme  Court  of  New 
South  Wales^  an  appeal  is  given  from  any  final  judgment,  decree, 
order,  or  sentence  of  the  Supreme  Court,  subject  to  certain 
regulations  and  limitations,  the  first  being  that  such  judgment, 
decree,  order,  or  sentence  shall  be  given  or  pronounced  for  or  in 
respect  of  any  sum  or  matter  at  issue  above  the  amount  or  value 
of  5002.  sterling.  In  the  present  case  the  action  was  for  malicious 
prosecution,  and  the  damages  were  laid  at  50002.  On  the  trial 
the  jury  found  a  verdict  for  the  plaintifi'j  with  5002.  damages.  A 
rule  nisi  was  applied  for  to  set  aside  that  verdict,  which  was 
granted,  but  upon  argument  discharged  by  the  Court.  The  rule 
was  discharged  on  the  12th  day  of  March,  1877,  and  on  the 
13th  judgment  was  entered.  The  judgment  so  signed  was  as 
follows :  '^  Judgment  after  verdict  for  the  plaintiff,  damages 
5002. ;  interest  on  the  above  amount,  from  the  date  of  verdict, 
the  15th  day  of  May,  1876,  to  date,  332.  Is.  lid.;  taxed  costs, 
3172.  12s.  lOd.**  It  is  plain  from  previous  decisions  of  this 
tribunal  that  the  costs  may  not  be  added  to  bhe  amount  recovered 
in  estimating  the  appealable  sum ;  and  it  is  now  contended  at 
the  bar  that  interest  on  the  sum  awarded  by  the  verdict  ought 
not  to  be  added.  Their  Lordships,  however,  think  that  interest 
under  the  laws  existing  in  New  South  Wales  is  to  be  considered 
in  estimating  the  amount.     Interest  on  a  verdict  is  given  by  the 
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siatate  (24  Vict.  No.  8),  the  first  section  of  which  enacts  that —  Thb  Bank  of 
"Every  plaintiff  who   shall  hereafter  obtain  a  verdict  in   an    ^^^?™ 
action  in  the   Snpreme  Coart^  npon  which  he  shall  hereafter  ^^ 

obtain    judgment^     shall     be     entitled    to     interest     at     the      Owsroif. 
rate   of  82.    per    cent,    per   annnm  on   the   amount   of   such        TTIZ 

verdict  from   the   time  of  obtaining    such    verdict   until    the       

time  of  entering  up  judgment  thereon^  and  the  amount  MaHdous 
of  such  interest  shall  be  included  in  the  judgment/'  The  interest  ^"^^^^ 
therefore  is  payable  upon  the  amount  of  the  verdict  from  the  time 
of  obtaining  it  until  the  time  of  entering  up  the  judgment.  It 
ia  to  be  included  in  the  judgment^  and  forms  part  of  it.  What^ 
ihen^  is  the  sum  "  in  issue^^'  to  use  the  Words  of  the  statute^  in 
the  present  appeal  f  The  verdict  is  only  a  step  towards  the 
judgment.  The  sum  cannot  be  recovered  upon  the  verdict^  but  is 
recovered  in  execution  upon  the  judgement.  The  foundation  of 
tbe  judgment  is  the  verdict^  and  the  rule  that  was  obtained  to  set 
aside  that  verdict  must  be  understood  as  involving  the  whole  sum 
which  the  verdict  would  carry,  and  which  would  be  included  in 
the  judgment.  That  sum  is  not  the  original  sum  only,  but,  by 
virtue  of  the  statute,  that  sum  and  interest.  A  similar  question 
was  before  this  tribunal  in  certain  appeals  from  India  {Ooorooper- 
sad  Khoond  v.  Juggutehunder,  8  Moo.  Ind.  Ap.  166.)  The  part 
which  is  material  is  at  page  168  :  "  Where  the  appeal  is  from  the 
whole  decree,  and  the  decree  has  given  an  amount,  including 
interest  up  to  the  date  of  the  decree,  which  exceeds  Bs.  10,000,  it 
is  clear  that  the  matter  which  is  in  dispute  in  the  appeal,  must 
exceed  the  sum  of  Rs.  10,000 ;  for  the  question  to  be  tried  upon 
the  appeal  must  be  whether  the  decree  is  or  is  not  right ;  that  is 
to  say,  whether  the  decree  has  or  has  not  properly  ordered  pay- 
ment of  a  sum  exceeding  Rs.  10,000.  Where,  therefore,  at  the 
date  of  the  judgment  the  sum  which  is  recoverable  under 
the  decree  of  the  Sudder  Court  is  an  amount  exceeding  Rs. 
10,000,  there,  in  their  Lordships'  judgment,  the  case  clearly 
&lls  within  the  terms  of  the  Order  in  Council.''  In  the  same 
judgment  their  Lordships  state  that  they  "  must  not,  of  course, 
be  understood  to  intimate  that  the  Sudder  Courts  ought  to  give 
leave  to  appeal  in  cases  in  which  the  specified  amount  of  Rs. 
10,000  can  only  be  reached  by  the  addition  of  interest  subsequent 
to  the  decree."  Here  their  Lordships  think  that  the  sum 
involved  in  the  judgment  appealed  from  does  exceed,  for  the 
reasons  they  have  stated,  the  sum  of  500Z.,  and  we  are  therefore 
of  opinion  that  the  appeal  ought  to  proceed. 

The  appeal  was  then  heard  upon  the  merits. 

For  the  appellants  it  was  contended  that  the  verdict  was  against 
the  weight  of  the  evidence,  there  being  no  evidence  that  the 
prosecution  had  been  directed  by  the  bank.  It  cannot  be  con- 
tended that  it  is  within  the  general  authority  of  the  manager  of  a 
bank  to  institute  a  criminal  prosecution,  and  there  was  no  evidence 
of  implied  anthority^  or  any  ratification  of  luS  act.  The  learned 
iudge  misdirected  t^e  jury.     The  following  cases  were  cited : 
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ta  Bank  of  Machay  v.  The  Chartered  Bcmk  of  New  Brtmstmch  (30  L.  T.  Rep. 

Wa^  N.  S.  180 ;  L.  Eep.  5  P.  0.  394) ;   Mastem  Ooimties  Baihoay 

V.  Oampany  v.  Broovi  (6  Ex.  314 ;  20  L.  J.  196,  Ex.) ;  Boe  v.  The 

OwffTON.      Birkenhead,  ^c.  Railway  Oompany  (7  Ex.  36) ;    Goff  v.  Oreat 

{^        Northern  Railway  Oompany  (3  L.  T.  Rep.  N.  S.  860  j  3  B.  &  B. 

—        672) ;  Poulton  v.  London  and  South-Westem  Railway  Company 

Malicious     (17  L.  T.  Rep.  N.  S.  11 ;  L.  Rep.  2  Q.  B.  534) ;  Walker  v.  South. 

'"T^e^  Eastern  Railway  Oompany  (23L.T.Rep.N.S.  14;  L.Rep.  5  C.P. 

640);  Hd/wards  v.  London  and  North-Westem Railwa/y  Company  (22 

L.  T.  Bep.  N.  S.  656 ;  L.  Bep.  5  C.  P.  445) ;  Allm  v.  London  and 

South-Western  Railway  Oompany   (23   L.  T.  Rep.   N.  S.  612; 

L.  Rep.  6  Q.  B.  65) ;   Moore  v.  MeU'opoUtan  Railwa/y  Oompany 

(25  L.  T.  Rep.  N.  S.  951 ;  L.  Rep.  8  Q.  B.  36) ;  Green  v.  General 

Omnibus  Company  (2  L.  T.  Rep.  N.  S.  95 ;  7  0.  B.  N.  S.  290) ; 

Bolingbroke  y.  Swindon  Local  Board  (30  L.  T.  Rep.  N.  S.  723 ; 

L.  Rep.  9  G.  P.  575).     For  the  respondents  it  was  argued  that 

the  manager  mast  be  taken  to  have  anthority  to  institute  aach 

proceedings.    The  appellants  were  incorporated  by  an  Act  of 

Parliament,  giving  them  very  wide   powers,  which  of  necessity 

must  be  exercised  by  some  one  on  their  behalf.     It  was  for  them 

to  show  that  these  powers  were  not  vested  in  the    general 

manager.     It  is  unnecessary  to  go  through  all  the  cases  cited 

on  the  other  side,  but  the  case  of  The  Eastern  Oounties  Raiiwajf 

Oompany  v.  Brown  {ubi  sup,),  which  is  an  authority  against  the 

respondent,  was  distinguished  in  the  case  of  Giles  v.  The  Ta§ 

Yale  Railway  Company  (2  E.  &  B.  822 ;  28  L.  J.  43,  Q.  B.)     The 

direction  of  the  learned  judge  at  the  trial  was  right. 

Benjamin,  Q.C,  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lordships  took  time 
to  consider  their  judgment. 

March  28. — ^Their  Lordships  gave  judgment  as  follows  :-*This 
is  an  action  for  a  malicious  prosecution  brought  against  the  Bank 
of  New  South  Wales,  an  incorporated  oompany.  The  circum- 
stances leading  to  the  prosecution,  which  it  is  now  admitted  was 
groundless,  are  the  following :  In  March,  1876,  a  bill  at  thirty 
days  sight  for  1500L  was  drawn  by  Messrs.  Morgan,  Connor,  and 
Glyde,  a  firm  trading  at  Adelaide  in  South  Australia^  upon  the 
plaintiff  Mr.  Owston,  a  merchant  trading  at  Sydney  under  the 
firm  of  Owston  and  Co.  The  bill  was  drawn  against  a  consign- 
ment of  wheat  shipped  on  board  the  Sea  GuU,  and  was  sent  with 
the  shipping  documents  by  the  Adelaide  branch  of  the  defen- 
dants' bank  to  the  head  bank  at  Sydney.  •  On  Saturday,  the  18th 
day  of  March,  the  bank  left  the  bill  with  the  plaintiff  for  accept- 
ance. He  wrote  his  name  upon  it,  but  it  was  not  called  for  until 
the  morning  of  Tuesday  the  21st.  Meanwhile,  on  the  afternoon 
of  Mondav,  the  20th,  the  plaintiff  had  received  the  following 
telegram  m)m  the  drawers  :  **  Sea  Gvll,  put  back  leaky;''  and  on 
the  same  afternoon  he  telegraphed  in  reply,  ''  Do  you  wish  us  to 
accept  draft,  or  will  you  instruct  extension  of  sixty  days  ?  "     On 
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the  morning  of  Tnesdaj^  the  21st^  about  eleven  o'clock,  a  clerk  The  Bank  ov 
from  the  bank  called  for  the  bill,  and  the  plaintiflf  showed  him   ^^^^^^ 
the  telegrams.     He  did  not  give  the  bill  to  him,  but  sent  a  clerk  ,;. 

to  the  bank  to  explain  the  matter,  and  it  was  arranged  that  the      Owbiok. 
bank  should  wait  until  one  o'clock  for  the  return  of  the  bill.        ^7IZ 

About  that  hour,  and  before  the  plaintiff  had  received  an  answer        ' 

to  his  telegram,  he  returned  the  bill  to  the  bank,  having  pre-  MaUcUm 
viously  cancelled  his  acceptance.  In  the  afternoon  of  the  same  ^'^,^^JJ^"" 
day  the  following  telegram  from  Adelaide  reached  the  plaintiff: — 
''  Bank  instructed  extend  draft  to  sixty  days.''  A  telegram  to 
the  same  effect  was  received  by  the  bank.  The  bill,  when  re- 
tained to  the  bank  by  the  plaintiff,  was  sent  on  the  same  afternoon 
by  Hobbs,  one  of  its  clerks,  to  Messrs.  Allen,  Bowden,  and  Allen, 
who  are  notaries,  and  also  solicitors  of  the  bank,  to  be  pre- 
sented by  them  for  noting,  and  what  took  place  with  respect 
to  this  presentment  produced  the  misunderstandings  which  led 
to  the  prosecution  complained  of.  On  the  following  day, 
Wednesday,  the  22nd,  a  clerk  of  Messrs.  Allen  and  Bowden,  a  lad 
called  Mnir,  brought  the  bill  to  the  plaintiff  for  acceptance.  The 
plaintiff's  evidence  is  to  the  effect  that  he  understood  the  lad  to 
be  one  of  the  bank  clerks,  and  having  in  his  mind  the  telegrams 
18  to  the  alteration  of  the  days  of  sight,  he  inquired  of  him  how 
the  bank  wished  the  acceptance  to  be.  The  clerk  said  he  knew 
nothing  about  that.  The  plaintiff  then  told  him  that  he  would 
accept  the  bill,  and  send  it  round  to  the  bank,  and  it  was  left  with 
him.  Shortly  afterwards  Bishop,  another  clerk  of  Messrs.  Allen 
and  Bowden,  came  for  the  biU,  and  demanded  to  have  it  returned. 
According  to  the  plaintiff's  evidence  he  was  not  aware  that  Bishop 
was  other  than  a  bank  clerk.  He  says  that  he  again  inquired 
how  the  bill  was  to  be  accepted,  and  told  Bishon  he  would  accept 
and  send  the  bill  to  the  bank.  He  says  Bishop  behaved  in  a 
violent  manner  and  declared  that  he  should  treat  what  he  had  said 
as  a  refusal  to  return  the  bill.  The  plaintiff's  account  of  these 
conversations  is  contradicted,  but  for  the  purpose  of  this  general 
statement  may  be  assumed  to  be  correct.  The  plaintiff  in  fact 
soon  after  sent  the  bill  to  the  bank,  accepted,  having  first  made 
it  payable  at  sixty  days  sight,  and  it  appears  to  have  reached 
the  bank  about  one  o'clock.  Unfortunately  the  fact  of  the  return 
of  the  bill  was  not  communicated  by  the  bank  to  Messrs.  Allen 
and  Bowden,  as  it  ought  to  have  been,  and  they  remained  under 
the  impression  that  the  plaintiff  was  still  keeping  it  in  his  posses- 
sion. Another  interview  took  place  between  Bishop  and  the 
plaintiff;  they  met  in  the  street.  The  plaintiff  declined  to  have 
anything  to  say  to  Bishop,  and  unfortunately  did  not  tell  him 
what  would  have  prevented  further  trouble— that  the  bill  had 
been  sent  to  the  bank.  Bishop  said,  on  partings  that  he  would  go 
kft  the  police.  A  consultation  was  held  in  Messrs.  Allen  and 
Bowden's  office,  and  apparently  on  the  assumption  that  the  plain- 
tiff was  improperly  withholding  the  bill,  and  that  they  as  notaries 
were  responsible  to  the  bank  for  its  return,  it  was  resolved  to  take 
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Thb  Baihl  of  criminal  prooeedings.     Bishop  and  Moir  then  went  to  the  police 

^^  ^y™   magistrate  and  applied  for  a  warrant  to  apprehend  the  plaintiff 

V.  on  the  charge  of  stealing  the  bill.     The  magistrate  refused  to 

OwsToir.  grant  a  warrant,  but  issaed  a  sammons  to  the  plaintiff  to  appear 
^^  on  the  next  day  to  answer  a  charge  of  feloniouslj  stealing  a 
'        bill  of  exchange  of  the  value  of  1500Z.,  the  property  of  the  bank. 

Malicious  The  information  was  laid  by  Muir.  Aa  soon  as  he  was  served 
^E^^^eT  ^^^  *^®  summons,  the  plaintiff  went  to  the  bank,  and  after 
inquiring  for  the  general  manager,  who  was  engaged,  saw  Mr. 
Wilkinson,  the  acting  manager,  and  complained  to  him  of  the 
course  which  had  been  taken.  There  is  great  conflict  of  testi- 
mony as  to  what  occurred  at  this  interview,  but  an  explanation 
then  took  place,  and  there  seems  no  doubt  that  after  the  inter- 
view it  was  resolved  not  to  press  the  charge.  Application  was 
made  by  the  solicitors  to  the  magistrate  to  be  allowed  to  with- 
draw it,  which  was  refused,  and  upon  the  case  being  called  on  the 
next  morning,  the  plaintiff  being  present  in  obedience  to  the  sum- 
mons, no  evidence  was  offered  in  support  of  the  charge,  and  the 
case  was  dismissed.  The  plaintiff  then  brought  the  present  action 
against  the  bank.  On  the  trial  Manning,  J.,  properly  held  that 
the  prosecution  was  without  reasonable  cause,  and  it  was  found  by 
the  jury  to  have  been  commenced  from  improper  motives,  and 
was  therefore  malicious.  No  question  now  arises  on  this  part  of 
the  case.  The  two  questions  which  were  mainly  contested  at  the 
trial  and  argued  at  their  Lordships'  bar  are :  (1)  whether  the 
proceedings  of  Messrs.  Allen  and  Bowden  were  authorised  by 
Wilkinson  on  behalf  of  the  bank ;  and  (2)  if  they  were,  whether 
the  bank  was  responsible  for  Wilkinson's  acts.  At  the  trial  the 
jury  specially  found  the  first  question  in  the  affirmative.  Upon 
the  second  question,  the  learned  judge  told  the  jury,  according  to 
bis  own  statement  of  his  direction,  '^  that  it  was  to  be  inferred 
from  Mr.  Wilkinson's  position  as  manager  that  he  had  sufficient 
power  under  the  circumstances  for  directing  a  prosecution,''  and 
the  verdict  passed  in  accordance  with  this  ruling.  A  rule  nisi  to 
enter  a  nonsuit  or  for  a  new  trial  was  granted  on  the  following 
grounds:  1.  That  the  special  finding  of  the  jury  (that  Mr. 
Wilkinson  authorised  the  prosecution)  was  against  evidence,  and 
had  no  evidence  to  support  it.  2.  That  thejudge  was  in  error  in 
directing  the  jury  that  the  acts  of  Mr.  Wilkinson,  the  acting 
manager,  were,  as  regards  the  prosecution,  the  acts  of  the  bank 
for  which  the  bank  was  responsible.  3.  That  there  was  no 
evidence  that  the  prosecution  was  in  fact  or  in  law  a  prosecution 
by  the  bank.  This  rule,  after  an  argument  before  Martin,  C.  J., 
Hargreave  and  Manning,  JJ.,  was  discharged.  The  Court  was 
unanimous  in  refusing  to  disturb  the  finding  of  the  jury  as  to 
Wilkinson  having  authorised  the  proceedmgs ;  but  on  the  ques- 
tion of  the  correctness  of  the  ruling  of  Manning,  J.,  as  to  the 
responsibility  of  the  bank  for  his  acts,  which  that  learned  judge 
and  Hargreave,  J.,  sustained,  the  Chief  Justice  dissented  from  his 
colleagues.     One  point  argued  in  the  Court  below  was  that  the 
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bank^  being  a  oorporation^  coald  not  in  anj  case  be  liable  to  an  Ths  Bank  ov 
action  of  this  kind.     The  Chief  Jnstice  (the  other  judges  taking  ^^  ^^^^ 
the  opposite  view)  held  the  law  to  be  so,  to  use  his  own  words,  "  on         ^^' 
the  plain  ground  that  malice  being  a  state  of  mind,  cannot  be     Owbton. 
attributed  to  a  corporation  which  has  no  mind,"  and  he  relied  on       -TIT" 

the  judgment  of  Aiderson,  B.,  in  Stevens  v.  The  Midland  Oountiea        * 

Bailway  Oompany  and  Lander  (10  Ex.  352),  which,  as  reported.     Malicious 

no  doubt  supports  this  view.     The  learned  counsel  for  the  appel-  ^^^^^""' 

iant  acknowledged  that,   after   recent   decisions,  he  could   not       ^      ^ 

support  this  broad  proposition,  and  confined  his  argument  to  the 

two  questions  above  indicated.     Upon  the  first  of  these  questions 

their  Lordships  cannot  saj  that  there  is  not  some  evidence  to 

support  tihe  finding  of  the  jury;  and  that  finding  having  been 

sustained  by  the  judgment  of  the  Court  below,  they  intimated  to 

the  learned  counsel  at  the  close  of  the  argument  for  the  appellants 

that  they  should  not  feel  justified  in  sending  the  case  to  a  new 

trial  upon  this  point,  if  it  stood  alone.     The  point  remaining  for 

consideration,   viz.,   the  liability  of    the  bank   for  the  acts   of 

Wilkinson,  is  of  more  general  importance.     The  first  question 

which  arises   on  this    point  is    whether  the   direction   of    the 

learned  judge  to  the   jury  to   the   effect    that  it    was  to   be 

inferred  from  Wilkinson's   position   that   he  had  authority    to 

direct  the    prosecution  —  thus    practically    withdrawing    the 

nion  from  the  jury  —  was  correct,  and  their  Lordships 
that  upon  the  evidence  given  at  the  trial  it  was  not.  No  , 
proof  was  offered  by  the  plaintiff  of  the  position,  duties,  and 
powers  of  the  acting  manager;  but  the  defendants  examined 
him,  and  also  the  general  manager,  who  gave  evidence  on  the 
question  of  his  authority.  Before  considering  the  effect  of  this 
evidence,  it  will  be  convenient  to  refer  to  the  series  of  authorities 
dted  at  the  bar.  They  all  related  to  the  liability  of  railway 
companies  for  wrongful  arrests  by  their  servants.  Li  each  of  the 
two  earliest  cases.  The  Eastern  Counties  Bailway  Oompany  v. 
Broom  (6  Ex.  314),  and  Boe  v.  The  Birkenhead,  ^c,  Raihvay 
Gompany  (7  Ex.  36),  the  plaintiff,  who  had  been  arrested  at  a 
station  for  refusal  to  pay  the  fare  demanded,  brought  an  action 
for  false  imprisonment.  In  both  the  question  arose  as  to  the 
authority  of  the  officers  at  the  station  to  make  the  arrest,  and 
in  both  it  was  held  there  was  not  sufficient  evidence  of  such 
authority  to  go  to  the  jury.  The  decision  in  the  first  of  these 
cases,  upon  the  insufficiency  of  the  evidence  for  the  consideration 
of  the  jury,  is  scarcely  consistent  with  later  authorities.  In  the 
last  of  them,  Parke,  B.,  thought  there  was  no  proof  that  the 
servant  ''had  ever  received  any  general  authority  from  the 
company  to  arrest  any  person  who  did  not  pay  his  fare,  nor  was 
there  any  evidence  of  any  course  of  dealing  to  show  that,  as  a 
senrant  of  the  company,  he  was  authorised  to  make  any  arrest  on 
their  behalf."  In  the  latter  cases  a  more  particular  inquiry  was 
made  into  the  character  of  the  employment  of  the  officer,  whose 
acts  were  in  question,  and  the  naturo  of  the  duties  entrusted  to 
VOL,  nv.  T 
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Tot  Bank  of  him.  In  Ooff  v.  The  Cheat  Northern  Railway  Company  (3  Bl.  A  H. 

^"wa?^  672 ;  3  L.  T.  Rep.  N.  S.  850)  the  plaintiflf  had  been  arrested  for 

,;.  travelling  on  the  line  without  a  proper  ticket  by  an  inspector  of 

OwnoN.      the  company  acting  under  the  direction  of  the  superintendent  of 

]^        the  station.     By  the  Railway  Clauses  Act  (10  Vict.  c.  20),  s.  8, 

'        a  penalty  is  imposed  on  any  person  travelling  on  a  railway 

MaHcwus     without  having  paid  his  fare^  with  intent  to  defiraud^  and  power  is 

^^^^^E^ddmceT  P^^^  ^  ^^  officers  and  servants  on  behalf  of  the  company  to 
apprehend  such  persons.  There  was  evidence  that  the  superin- 
tendent was  the  person  in  supreme  authority  at  the  station,  and 
the  jury  having  found  for  the  plaintiff,  the  Court  refused  to  set 
aside  the  verdict,  on  the  ground  that  there  was  no  evidence  for 
their  consideration.  Blackburn,  J.,  in  delivering  the  judgment 
of  the  court,  observes :  "  The  Court  thought  that,  as  firom  the 
nature  of  the  case  the  question  whether  a  particnlar  passenger 
should  be  arrested  or  not  must  be  made  without  delay,  and  as 
the  case  may  not  be  of  unfrequent  occarrence,  it  was  a  reasonable 
inference  that  in  the  conduct  of  their  business  the  company 
shoald  have  on  the  spot  officers  with  aathority  to  determine, 
without  the  delay  attending  on  convening  the  directors,  whether 
a  person  accused  of  this  offence  should  be  apprehended.^'  And 
the  Court  held  there  was  evidence  for  the  jury  that  the  persons 
who  apprehended  the  plaintiff  had  such  authority,  observing  that 
it  was  difficult  to  see  why  the  company  paid  the  police  if  the 
^  inspector  of  their  police  was  not  to  act  for  them  to  this  extent. 
*  This  case  turns  therefore  on  the  considerations  that  the  summary 
power  of  apprehension  given  for  the  protection  of  the  company 
could  only  be  exercised  (practically)  on  the  spot,  and 
instantly,  and  that  the  officers  who  acted  were  the  fittest 
and  indeed  the  only  representatives  of  the  company  on 
the  spot  who  could  exercise  it,  and  upon  these  conside- 
rations it  was  held  that  the  jury  might  infer  the  necessary 
authority.  In  the  later  case  of  Edwards  v.  London  and  North- 
Western  Railway  Company  (L.  Rep.  5  C.  P.  445;  22  L.  T.  Rep. 
N.  S.  656),  it  was  held  tlu^t  there  was  no  evidence  of  the  officer 
who  had  made  the  arrest  having  such  authority.  There  a 
foreman  porter  who  had  the  superintendence  of  the  station  yard 
in  the  absence  of  the  station-master,  gave  the  plaintiff  into 
custody  on  a  charge  of  stealing  timber  which  the  foreman  porter 
suspected  to  be  the  property  of  the  company.  The  timber  was 
in  a  van  at  the  station.  It  did  not  appear  that  any  timber  was 
in  the  special  charge  of  the  foreman.  The  plaintiff  was  well 
known,  and  in  fact  a  gateman  in  the  service  of  the  company.  It 
was  held  that  there  was  no  evidence  of  implied  authority  arising 
fix)m  the  foreman^s  position  to  give  into  custody  persons  whom 
he  might  suspect  to  have  stolen  the  company's  goods.  The 
apprehension  in  this  case  was  not  in  pursuance  of  any  special 
duty  entrusted  to  the  servant,  to  enforce  laws  or  bye-laws.  The 
Court  recognised  the  distinction  that  in  the  case  of  such  a  duty, 
authority  might  under  certain  circumstances  be  presumed,  but 
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held  tbat  the  general  authority  sought  to  be  inferred  from  the  Thji  Bank  of 
position  of   the  foreman   could  not  be  so  presumed.     Other   ^^  ^ovm 
decisions  adopt    this    distinction.      In    Moore  v.   Metropolitan  „ 

Bailway  Ccmpany  (L.  Rep.  8  Q.  B.  36 ;  25  L.  T.  Eep.  N.  S.  951 ),      Owbton. 
the  facts  of  the  case  were  held  to  bring  it  within  the  authority  of       -TTT 

Ooff  V.   The    Oreat    Western  Railway   Company,    The  case  of        1 

PovUon  V.  The  SotUh-Westem  Bailway  Company  (L.  Rep.  2  Q.  B.  MaUdous 
534;  17  L.  T.  Rep.  N.  S.  11)  was  a  peculiar  one.  The  station-  ^^^'^ 
master  had  arrested  the  plaintiff  for  non-payment^  not  of  his  own 
iare^  bat  that  of  his  horse ;  the  law  giving  power  to  detain  only 
for  the  former.  Although  it  appeared  that  the  station-master 
acted  in  the  belief  that  the  law  authorised  the  arrest,  and  that  he 
was  protecting  the  interests  of  the  company,  it  was  held  that  his 
act  was  not  within  the  scope  of  his  authority,  since  it  could  not 
be  inferred  that  the  company  had  authorised  him  to  do  an  act 
which  under  no  circumstances  could  be  lawful,  and  which  they 
had  no  power  to  do  themselves.  A  question  in  some  respects 
similar  arose  in  Allen  v.  The  London  and  South-Westem  Bailway 
Gompany  (L.  Rep.  6  Q.  B.  65;  23  L.  T.  Rep.  N.  S.  612).  It  is 
to  be  observed  that  although  in  both  these  cases  the  defendants 
happened  to  be  railway  companies,  the  questions  involved  in 
them  might  equally  arise  in  the  case  of  other  masters.  In  the  last 
it  appealed  that  a  clerk  whose  duty  it  was  to  issue  tickets  and 
pat  tiie  money  received  in  a  till,  which  was  kept  under  his 
charge,  having  given  some  money  in  change  to  the  plaintiff,  who 
objected  to  one  of  the  coins,  a  dispute  arose,  and  the  plaintiff,  it 
was  alleged,  put  his  hand  into  the  till.  The  clerk  thereupon 
"wized  the  plaintiff  and  gave  him  into  custody,  and  the  next 
morning  charged  him  before  a  magistrate  with  feloniously 
attempting  to  rob  the  till.  Blackburn,  J.,  who  tried  the  cause, 
left  it  to  the  jury  to  say  whether  the  clerk  acted  for  his  own  ends 
and  out  of  spite  in  consequence  of  the  dispute,  or  whether  he  acted 
infartherance,  as  he  supposed,  of  the  interests  of  his  employers  to 
protect  their  property.  The  jury  found  that  the  clerk  was  acting 
in  defence  of  the  conipany's  property,  and  returned  a  verdict 
(ot  the  plaintiff.  The  Court  set  this  verdict  aside  and  entered  a 
nonsuit.  It  does  not  appear  whether  the  clerk  when  he  gave  the 
plaintiff  into  custody  believed  or  suspected  that  he  had  actually 
taken  any  money,  though  the  finding  of  the  jury  affords  an 
inference  that  he  acted  under  that  belief.  The  charge,  however, 
was  for  the  attempt  only,  and  the  decision  assumed  there  had  been 
no  more  than  an  attempt.  Blackburn,  J.,  put  two  cases,  as 
snpposed  cases  only,  and  his  so  putting  them  shows  how  little 
qaestions  of  this  kind  have  been  before  the  courts.  He  said  he 
was  disposed  to  think  that  if  a  servant  in  charge  of  money  found 
another  attempting  to  steal  it,  and  could  not  prevent  him  other- 
wise than  by  taking  him  into  custody,  he  might  have  an  implied 
aathority  to  arrest  him,  or  if  he  had  reason  to  believe  that  the 
money  had  been  actually  stolen,  and  he  could  get  it  back  by 
taking  the   thief  into  custody,  that  also  might  be  within  the 
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Thb  Bank  o¥  authority  of  the  person  in  charge  of  it.     The  learned  jadge^ 

^*Walm™  however,  declined  to  pronounce  a  decided  opinion  on  these  cases, 

V.  and  held  that  there  was  clearly  no  implied  aathority  to  give  the 

OwBToif.      plaintiff  into  custody  for  an  attempt  to  steal  which  had  &iled.     In 

^71^        none  of  the  cases  referred  to  did  the  question  of  the  aathority  of 

!        a  manager  or  agent  entrusted  with  the  general  conduct  of  his 

Malicious  master's  business  arise.  They  were  all  cases  of  particular  agencies 
^^l^iMce^  where  the  agents  had  been  appointed  to  a  specuJ  sphere  of  duty. 
The  result  of  the  decisions  in  all  these  cases  is  that  the  authority 
to  arrest  offenders  was  only  implied  where  the  duties  which  the 
officer  was  employed  to  discharge  could  not  be  efficiently  per- 
formed for  the  benefit  of  his  employer,  unless  he  had  the  power  to 
apprehend  offenders  promptly  on  the  spot;  though  it  was  sug- 
gested that  possibly  a  like  authority  might  be  implied  in  the 
supposed  cases  of  a  servant  in  charge  of  his  master's  property 
arresting  a  man  who  he  had  reason  to  believe  was  attempting  to 
steal,  or  had  actually  stolen  it.  In  the  latter  of  these  cases  it  is 
part  of  the  supposition  that  the  property  might  be  got  back  by 
the  arrest,  but  in  such  a  case  the  time,  place,  and  opportunity 
of  consulting  the  employer  before  acting  would  be  material 
circumstances  to  be  considered  in  determining  the  question  of 
authority.  The  liability  of  the  bank  in  this  case  must  rest  either 
on  the  ground  of  some  general  authority  in  the  acting  manager 
to  prosecute  on  behalf  of  the  bank,  or  on  a  particular  authority 
so  to  act  in  cases  of  emergency.  The  duties  of  a  bank  manager 
would  usually  be  to  conduct  banking  business  on  behalf  of  his 
employers,  and  when  he  is  found  so  acting,  what  is  done  by  him 
in  the  way  of  ordinary  banking  transactions  may  be  presumed, 
until  the  contrary  is  shown,  to  be  within  the  scope  of  his 
authority;  and  his  employers  would  be  liable  for  his  mistakes, 
and,  under  some  circumstances,  for  his  frauds,  in  the  manage- 
ment of  such  business  {Mackay  v.  The  Commercial  Bank  of  New 
BrunswichjL.  Rep.  5  P.  C.  394;  30  L.  T.  Rep.  N.  S.  180.)  But 
the  arrest,  and  still  less  the  prosecution  of  offenders,  is  not  within 
the  ordinary  routine  of  bauking  business,  and  when  the  question 
of  a  manager's  authority  in  such  a  case  arises,  it  is  essential 
to  inquire  carefully  into  his  position  and  duties.  These  may, 
and  in  practice  do,  vary  considerably.  In  the  case  of  a  chief 
or  general  manager,  invested  with  general  supervision  and 
power  of  control,  such  an  authority  in  certain  cases  affect- 
ing the  property  of  the  bank  might  be  presumed  from  his 
position  to  belong  to  him,  at  least  in  the  absence  of  the  directors. 
The  same  presumption  might  arise  in  the  instance  of  a  manager 
conducting  the  business  of  a  branch  bank  at  a  distance  from  the 
head  office  and  the  board  of  directors.  But  whatever  may  be  the 
case  in  instances  of  this  kind,  their  Lordships  think  that  such  a 
presumption  cannot  properly  be  made  from  the  evidence  given  at 
the  trial  as  to  the  position  held  by  Mr.  Wilkinson.  It  appears 
that  the  board  of  directors  held  their  meetings  at  the  bank  office, 
and  the  general  manager,  Mr.  Smith,  also  sat  there;    and  the 
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clear  inference  firom  the  evidence  (if  belieyed)  is  that  the  acting  Tbe  Bank  ov 
manager  was  sabordinate  to  the  general  manager,  and  that  the   ^^^^™ 
ktter  was,  as  he  presumably  would  be,  subject  to  the  superior         f,^ 
anthority  of  the  directors.     Supposing  this  to  be  so  (and  if  the      Owsroir. 
&ctB  were  disputed  the  opinion  of  the  jury  should  have  been  taken        jTIT 

npon  them),  their  Lordships  think  it  cannot  be  presumed  from        .' 

his  position  alone  that  the  acting  manager  had  general  authority  Malicunu 
to  prosecute  on  behalf  of  the  bank,  and  therefore  that  evidence  '''^^JJ^'" 
was  required  to  show  that  such  a  power  was  within  the  scope  of 
the  duties  and  class  of  acts  he  was  authorised  to  perform.  The 
plamtiff  offered  no  evidence  whatever  on  this  point ;  and  the 
testimony  of  the  two  managers  directly  negatives  the  possession 
of  such  a  power  by  the  acting  manager.  Their  statements  at  the 
most  raise  the  question  whether  Wilkinson  had  authority  so  to  act 
in  cases  of  emergency,  where  immediate  action  is  required,  and  the 
opportunity  of  arresting  the  offender  might  be  lost  if  reference  was 
made  to  the  general  manager  or  the  directors.  Granting  that  these 
statements  afford  some  proof  of  such  an  authority,  the  further 
question  would  arise  whether  there  is  evidence  that  an  emergency 
in  fact  occurred.  An  authority  to  be  exercised  only  in  cases 
of  emergency,  and  derived  from  the  exigency  of  the  occasion,  is 
evidently  a  limited  one,  and  before  it  can  arise  a  state  of  facts 
must  exist  which  shows  that  such  exigency  is  present,  or  from 
which  it  might  reasonably  be  supposed  to  be  present.  If  a 
general  authority  is  proved,  it  is  enough  to  show,  commonly,  that 
tiie  agent  was  acting  in  what  he  did  on  behalf  of  his  principal. 
Bat  in  the  case  of  such  a  limited  authority  as  that  referred  to, 
the  question  whether  the  emergency  existed,  or  might  reasonably 
have  been  supposed  to  exist,  arises  for  decision;  and  that 
question  raises  issues  beyond  the  mere  fact  that  the  agent  acted 
on  behalf  of  and  in  the  supposed  interests  of  the  principal ;  were 
it  otherwise,  the  special  authority  would  be  equivaJent  to  a 
general  one.  What  then  was  the  situation  when  these  unwar- 
rantable proceedings  took  place  ?  It  cannot  possibly  be  considered 
that  it  raised  a  case  of  emergency  requiring  immediate  action  by 
criminal  proceedings  against  a  person  in  the  plaintiff's  position, 
or  afforded  reasonable  ground  for  supposing  that  such  a  case 
had  arisen.  There  was  no  necessity  for  immediate  action,  nor 
was  immediate  action  in  fact  taken.  Then  plaintiff  was  not 
at  once  given  into  custody,  but  an  information  was  laid  before 
a  magistrate,  and  when  he  very  properly  refused  a  warrant 
to  apprehend  him,  the  summons  complained  of  was  taken 
out  when  there  could  evidently  be  no  urgency  either  to 
obtain  or  serve  it.  It  was  obviously  an  attempt  of 
the  notaries  and  solicitors  to  recover  the  bill  by  means 
which  were  thought  by  them  to  be  more  effectual  for  the 
purpose  than  civil  proceedings  would  be.  Their  Lordships  there- 
fore think,  upon  &cts  which  appear  upon  the  evidence  to  be 
bejond  dispute,  that  there  was  no  necessity  or  apparent  necessity 
for  immediate  action  from  which  authority  iu  the  acting  manager 
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Thb  Bank  of  to  instruct  the  solicitors  (if  lie  really  did  instraot  them)  to  take 

^^Wjom™   these  proceedings  on  behalf  of  the  bank  conld  be  inferred.    It  is 

v.  to  be  observed  also  that  the  bill  in  qaestion  was  not  nnder 

OwsTow.      Wilkinson's  special  charge.     He  says  "  the  matter  was  not  in  his 

J^        department.      It  was  a  branch  business;  the  general  manager 

— .'       takes  that.''    There  being  then  no  evidence  of  any  emergency^ 

MdHdovs     the  case  in  their  Lordships'  view  is  brought  to  the  issue  that  the 

^'^^W^cft"  tank  would  not  be  liable  for  the  acts  of  Wilkinson  unless  it  could 

be  established  that  he  had  some  general  authority  to  institute 

criminal  proceedings.     They  have  already  said  that  they  think 

such  an  authority  cannot  be  inferred  from  his  position  alone  as  it 

appears  upon  the  evidence^  and  that  the  direction  of  the  learned 

judge  was  wrong.     The  verdict  therefore  cannot  stand.     In  case 

the  action  should  be  again  tried^  the  jury  should  be  told^  if  the 

evidence  on  the  point  should  be  to  the  same  effect  as  on  the  first 

trials  that  the  facts  do  not  present   a  case  of   emergency^  or 

apparent  emergency^  from  which  authority  could  be  derived^  and 

consequently  that  the  bank  would  not  be  liable  for  the  act  in 

question  unless  it  is  proved^  or  can  be  inferred  from  the  evidence, 

that  general  authority  to  prosecute  offenders  for  stealing  the 

bank's  property  connected  with  its  business  at  Sydney^  without 

consulting  the  general  manager  or  the  board  of  directors^  was 

within  the  scope  of  Wilkinson's  employment  and  duties^  and  the 

powers   entrusted  to   him   in   relation   thereto.      The  question 

whether  Wilkinson  in  fact  authorised  the  solicitors  to  prosecute 

the  plaintiff  will  of  course  be  open  on  the  second  trial.     In  the 

result  their  Lordships  will  humbly  advise  Her  Majesty  to  reverse 

the  judgment  of  the  Supreme  Court  discharging  the  rule^  and  to 

direct  that  the  rule  be  made  absolute  for  a  new  trial.    The 

respondent  must  pay  the  costs  of  this  appeal. 

SoHcitors  for  the  appellants^  Waltons,  Duhb,  and  Walton. 
Solicitor  for  the  respondent^  W,  H.  Oatty  Jones, 
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COURT  OP  CRIMINAL  APPEAL. 

Saturday,  March  22,  1879. 

(Before  Lord  Colbbidoje,  C.J.,  Lush,  J.,  Pollock,  B.  and 
HuDDLBSTON,  B.,  and  Fitzjakss  Stephen,  J.) 

Reg.  v.  Hermann,  (a) 

Coining — Uttering  false  and  counterfeit  coin^Sovereign  reduced 
w  weight  by  filing  off  the  milUng — Making  a  new  milling — 24 
^  25  Vict.  c.  99,  8.  9. 

The  prisoner  was  convicted  of  uttering  two  false  and  counterfeit 
sovereigns,  with  guilty  knowledge.  The  two  sovereigns  were 
originally  genuine,  hut  had  been  reduced  in  weight  by  filing  off 
nearly  all  the  original  milling.  New  millings  were  then  made  to 
them  firavdulently,  so  as  to  malce  them  resemble  genuine 
sofjereigns. 

Edd,  that  the  two  sovereigns  when  passed  in  that  state  were  false 
and  counterfeit  coins,  vnthin  sect.  9  of  24  ^  25  Vict,  c.  99,  per 
Lord  Oolerldge,  G.J.,  Pollock^  B.,  and  Huddleston,  B,  {Lush,  /., 
wnd  Fitzja/mes  Stephens,  J.,  dissenting). 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Recorder  of 
Liverpool. 

The  prisoner,  Robert  Hermann,  was  convicted  before  me  at  a 
sessions  held  on  the  7th  Jan.  1879,  on  an  indictment  under 
sect.  9  of  the  Act  24  &  25  Vict.  c.  99--''  An  Act  to  consolidate 
and  amend  the  Statute  Law  of  the  United  Eangdom  against 
offences  relating  to  the  coin/^ — for  attering|and  patting  on  two 
false  and  coanterfeit  sovereigns,  knowing  them  to  be  false  and 
ooonterfeit. 

The  evidence  of  uttering,  and  of  guiltj  knowledge,  was  com- 
plete ;  but  I  desire  to  submit  to  the  Court  the  question  whether 
the  coins  which  were  uttered  could  properly  be  held  to  be  false 
and  coanterfeit  coins  within  the  meaning  of  the  statute  in 
qneetion. 

They  were,  or  had  been,  real  sovereigns,  coined  at  the  Mint. 

They  were  both  of  Her  Majesty's  reign— one  dated  1872,  and 
the  other  1875. 

(a)  Beportod  by  JoBX  Thompson,  Esq.,  Barmter*ftt-Law. 
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Keo. 

V. 

Hbbmamn. 
1879. 

Coining — 
Evidmce, 


They  had  been  frandnlently  filed  at  the  edges  to  saoh  an  extent 
as  to  reduce  the  weight  by  one  twenty-foorth  part.  The  effect 
of  the  filing  was  to  remove  the  milling  entirely^  or  almost 
entirely. 

In  order  to  restore  the  appearance  of  the  coins^  a  new  milling 
had  been  made  on  each  coin  with  tools.  « 

It  appeared  to  me  that  this  was  a  counterfeit  milling,  and  that 
a  coin  upon  which  any  part  of  the  impression  was  counterfeit^ 
was  a  counterfeit  coin. 

The  jury  convicted  the  prisoner. 

I  remanded  the.  prisoner  to  Her  Majesty^s  gaol  at  Walton,  near 
Liverpool,  without  sentencing  him  until  this  gbab  shall  have  been 
decided. 

It  may  be  desirable  to  add  that  the  prisoner  had  first  been  tried 
under  the  4th  section  of  the  same  Act,  and  acquitted  for  want  of 
evidence  that  the  act  of  lightening  or  diminishing  had  been  done 
by  himself. 

(Signed),  John  B.  Aspinall,  Recorder  of  Liverpool. 

No  counsel  appeared  for  the  prisoner. 

Eyre  Lloyd  for  the  prosecution. — The  prisoner  was  guilty  of 
uttering  or  putting  off  false  and  counterfeit  coins,  resembling,  or 
apparently  intended  to  resemble,  the  Queen's  current  gold  coin, 
within  sect.  9  of  the  24  &  25  Vict.  c.  99.  If  it  is  a  question  of 
fact  for  the  jury  whether  the  coin  uttered  by  the  prisoner  was 
counterfeit,  the  case  is  concluded  by  the  verdict  of  guilty.  But 
if  it  is  a  matter  of  law,  it  is  contended  that  the  filing  off  the 
original  millings  of  the  sovereigns,  and  the  making  of  the  new 
millings  with  the  intention  that  they  should  pass  for  genuine 
sovereigns,  makes  them  counterfeit  coins  within  the  Act.  The 
intent  in  making  the  new  milling  was  that  they  might  imitate 
genuine  sovereigns.  [Huddlbston,  B. — Tour  difficulty  arises  on 
the  meaning  of  the  words  ^' false  or  counterfeit  coin'^  in  the 
interpretation  clause,  sect.  1.]  If  there  had  not  been  a  new 
millings  put  on,  there  would  have  been  greater  difficulty  in  con- 
tending that  the  coins  became  counterfeit,  but  the  new  milling 
was  an  act  of  imitation,  and  gave  them  a  spurious  character. 
[Pollock,  B. — ^In  construing  the  words,  '^  resemble,  or  apparently 
intended  to  resemble,''  does  it  matter  that  the  coin  was  oncp  a 
genuine  one  ?]  No.  By  removing  the  original  milling,  the 
sovereign  lost  one  of  its  essential  attributes — weight ;  and  if  of 
less  than  the  authorised  weight  it  ce€ises  to  be  a  legal  tender,  and 
any  person  may  cut,  break,  or  deface  it,  if  tendered  to  him  in 
payment,  and  the  person  tendering  shall  bear  the  loss  (33  Yict. 
c.  10,  s.  7).  [Lord  Colbridqe,  C.J. — ^What  does  "  counterfeit^ ' 
mean  ?]  A  thing  made  in  imitation  of  another,  and  intended  to 
pass  for  the  original. 

The  Judges  differing  in  opinion,  the  junior  judge  first  delivered 
his  judgment. 

FrrzJAMES  Stjephibn,  J. — I  am   unable  to  arrive  at  the  con- 
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elusion  that  there  was  in  this  case  the  uttering  of  a  counterfeit 
coin  within  the  meaning  of  the  Act.  The  interpretation  clause^ 
sect.  1^  enacts  that  "  the  Queen's  current  coin  shall  include  any 
coin  coined  in  any  of  Her  Majesty's  mints^  or  lawfully  current  by 
Tirtae  of  any  proclamation^  &c.''  Now  this  piece  of  coin  was 
certainly  a  gold  coin  coined  in  one  of  Her  Majesty's  mints^  and 
not  a  thing  made  to  imitate  such  a  coin.  Therefore^  it  seems  to 
me  that  we  start  with  this  fact  that  it  was  a  genuine  coin ;  and 
then  the  next  thing  that  appears  is  that  it  had  been  lightened  in 
weight  by  filing  off  theedges^  and  so  removing  the  millings  which 
constitutes  an  offence  under  another  section  (sect.  4)  of  the  Act. 
And  sect.  5  makes  it  an  offence  for  anyone  to  have  in  his 
possession  any  filings  or  clippings  of  any  gold  or  silver  bullion^ 
&c.,  which  shall  have  been  produced  or  obtained  by  impairing^ 
diminishing,  or  lightening  any  of  the  Queen's  current  gold  or 
silver  coin.  Bnt  I  do  not  find  any  provision  in  the  Act  which 
seems  to  me  to  make  a  genuine  coin  which  has  been  fraudulently 
lightened  become  a  counterfeit  coin,  or  to  make  a  pei*son  who 
passes  such  a  coin  guilty  of  the  offence  of  passing  a  counterfeit 
coin.  If  a  man  had  passed  a  coin,  knowing  that  it  had  been 
fraadnlently  lightened,  he  would  not  have  committed  the  offence 
of  passing  a  counterfeit  coin.  Then,  would  a  person  by  putting 
on  a  fresh  milling  to  conceal  the  fact  that  it  had  been  so  lightened, 
and  to  pretend  that  the  coin  was  of  full  weight,  be  guilty  of 
passing  a  counterfeit  coin?  The  whole  question  is,  does  it 
thereby  become  a  counterfeit  coin  within  the  meaning  of  the  Act? 
I  think  it  does  not.  It  seems  to  me  that  this  was  a  genuine  coin 
frandnlently  lightened  in  such  a  manner  as  to  conceal  the  fact 
that  it  had  been  fraudulently  lightened,  and  that  it  was  not 
a  counterfeit  coin  within  the  meaning  of  the  Act  It  is  very 
difficult  to  describe  the  statutory  meaning  of  a  ''counterfeit 
coin." 

HunDLBSTON,  B. — I  think  that  this  conviction  ought  to  be 
supported.  The  conviction  was  undev  the  24  &  25  Yict.  c.  99, 
8.  9,  which  makes  it  a  misdemeanour  to  put  off  any  false  or 
connterfeit  coin  resembling,  or  apparently  intended  to  resemble, 
or  pass  for  any  of  the  Queen's  current  gold  or  silver  coin,  knowing 
the  same  to  be  false  or  counterfeit.  What  the  prisoner  has  been 
foand  guilty  of  is  putting  off  a  false  and  counterfeit  coin 
resembling,  or  apparently  intended  to  resemble,  a  sovereign. 
Hie  evidence  was  that  almost  the  whole  of  the  milling  had  been 
frandnlently  removed  from  a  gold  coin,  and  when  the  milling  had 
been  removed  that  was  a  coin  which  no  one  was  bound  to  take, 
and  in  my  opinion  it  then  was  no  longer  the  Queen's  current  gold 
coin.  And  then  in  order  to  make  that  coin  pass  for  a  current 
odn  another  milling  was  put  on,  so  as  to  make  it  apparently 
resemble  the  Queen's  current  gold  coin.  That  was  an  act  done  to 
make  it  resemble,  or  appcurently  to  resemble,  the  Queen's  current 
coin,  and  so  it  was  counterfeit. 

Pollock,  B. — ^I  think  that  the  prisoner  was  properly  convicted. 


Baa. 

V. 
HXBMANN. 

1879. 

Coining^- 
JSvidenoe, 
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Bm.        In  dealing  with  iihe  expression  false  or  connterfeit  ooin  in  secfc.  9, 

I    think   the    interpretation   clansei    in   dear    and   affirmatiye 

language,  so  defines  it  as  to  include  this  case.    I  agree  with  my 

1879.       brother  Huddleston  that  when  the  original  milling  was  taken  off 

^  TT'       for  the  purpose  of  deteriorating  the  coin^  the  coin  ceased  to  be  a 

EMMoe^     current  coin ;  and  taking  that  basis  as  a  starting  pointy  it  seems 

to  follow  that  it  becomes  something  else ;  and  then  the  patting 

on  a  new  milling  so  as  to  make  it  pass  for  a  genuine  sovereign 

appears  to  me  to  make  a  counterfeit  sovereign.    A  person  having 

machinery  mi^ht  take  off  the  milling  from  a  great  number  of 

sovereigns  and  make  a  new  milling  so  as  to  make  them  pass  for 

the  current  gold  coin  of  the  realm.    I  have  no  doubt  that  that 

would  be  substantially  putting  off    false  or  counterfeit  ooin^ 

apparently  intended  to  resemble  the  Queen's  current  gold  coin^ 

within  the  spirit  and  intention  of  the  Act. 

LusH^  J. — I  cannot  agree  with  the  majority  of  the  Court.  In 
my  opinion  it  would  be  straining  the  words  "  false  and  counterfeit 
coin  '^  beyond  their  legitimate  meaning  to  hold  that  the  prisoner 
was  guilty  of  uttering  false  and  counterfeit  coin  witlun  sect. 
9  of  the  Act.  Had  there  been  nothing  more  done  to  the 
coins  than  filing  off  the  original  millings  and  then  passing  them 
in  that  statCj  the  prisoner  could  not  have  been  guilty  of  uttering 
false  and  counterfeit  coin^  for  they  would  still  have  been  the 
Queen's  current  coin^  though  deficient  in  weight.  The  expres- 
sion "  false  and  counterfeit  coin "  involves  the  idea  of  spurious 
imitation^  and  the  interpretation  clause  defines  that  ''it  shall 
include  any  of  the  current  coin  which  shall  have  been  gilt^ 
silveredj  washed^  coloured^  or  cased  over,  or  in  any  manner 
altered  so  as  to  resemble,  or  be  apparently  intended  to  resemble, 
or  pass  for  any  of  the  Queen's  current  coin  of  a  higher  denomina- 
tion. If  a  farthing  had  been  gilt  over  so  as  to  be  apparently 
intended  to  resemble  a  sovereign,  it  would  have  been  counterfeit 
coin  within  the  meaning  of  that  clause.  But  I  think  the  word 
"  counterfeit "  alone  is  not  sufficient  to  include  the  present  case. 
The  prisoner  was  tried  and  acquitted  for  the  offence  under  sect. 
4,  of  impairing,  diminishing,  or  lightening  coin  with  intent  that  it 
might  pass  for  the  Queen's  current  gold  coin.  Another  section 
(sect.  5)  makes  it  an  offence  to  have  possession  of  any  filings  or 
clippings  obtained  by  impairing,  or  diminishing,  or  lightening 
any  of  the  Queen's  current  gold  or  silver  coin,  but  there  is  no 
section  which  makes  the  attempt  to  pass  off  clipped  or  lightened 
coin  an  offence  where  it  is  intended  to  pass  for  coin  of  the  same 
denomination.  I  think  that  the  mere  cutting  off  of  the  original 
milling  and  putting  on  a  new  milling,  as  in  the  present  case,  is 
not  sufficient  to  turn  the  coin  into  false  and  counterfeit  ooin 
within  the  meaning  of  the  Act. 

Lord  CoLSBiDOE,  G.J. — I  am  clearly  of  opinion  that  this  case 
is  within  the  meaning  of  the  Act,  and  am  content  to  rest  my 
judgment  on  either  of  these  two  views.  First,  I  say  that  the 
prisoner  was  guilty  of  passing  a  ooouterfeit  sovereign.     What  he 
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did  was  this^  lie  filed  off  the  milling  from  a  genuine  sovereign  3 
and  that  being  done^  the  sovereign^  redaced  below  the  proper 
weighty  in  my  opinion^  ceased  to  be  a  genuine  current  sovereign ; 
he  then  made  a  new  milling  to  it^  and  in  that  state  passed  it  as 
a  genuine  sovereign.  That^  in  my  judgment^  was  putting  off  a 
counterfeit^  resembling^  or  apparently  intended  to  resemble^  a 
genuine  Sovereign.  That  view  may  be  wrong,  however,  and  if 
80, 1  will  rest  my  judgment  on  the  ordinary  sense  of  the  word 
"  counterfeit ;"  that  is,  imitation.  By  the  act  of  the  prisoner  in 
removing  the  original  milling,  and  making  the  new  milling,  the 
coin,  which  by  the  removal  of  the  milling  ceased  to  be  a  current 
coin  or  sovereign,  was  made  by  the  new  milling  to  resemble  and 
pass  for  a  current  sovereign,  that  is  in  my  view  a  counterfeit 
sovereign.  The  interpretation  clause  adds  strength  to  this  view ; 
it  says  in  plain  language  that  the  expression  '^  false  and  counter- 
feit coin  resembling,  or  apparently  intended  to  resemble,  or  pass 
for  any  of  the  Queen's  current  gold  or  silver  coin,  shall  include 
any  of  the  current  coin  which  shall  have  been  gilt,  silvered, 
washed,  coloured,  or  cased  over,  or  in  any  manner  altered  so  as 
to  resemble,  or  be  apparently  intended  to  resemble,  or  pass  for 
any  of  the  Queen's  current  coin  of  a  higher  denomination/'  That 
is  an  inclusive,  but  by  no  means  an  exclusive  definition.  It  is 
said  only  to  include  such  cases  as  where  a  farthing  is  gilt  or 
silvered  so  as  to  resemble,  or  be  apparently  intended  to  resemble, 
the  Queen's  current  coin  of  a  higher  denomination.  It  cannot 
be  limited  to  mean  really  imitating  a  sovereign  or  coin  of  higher 
denomination,  because  the  counterfeit  in  fact  does  not  imitate 
them ;  there  are  differences  in  the  inscriptions,  and  other  parts  of 
the  coins.  I  think  the  term  counterfeit  applies  where  anyone 
does  anything  which  shall  have  the  effect  of  making  a  coin  which 
is  no  longer  a  genuine  current  coin  pass  for  a  genuine  current 
coin.  On  either  of  the  above  views  I  think  the  conviction  may 
be  supported. 

Oormction  affirmed. 


Baa. 

V. 

Hbhmamn. 

1879. 

Coining — 
Evidence, 
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COURT    OP    CRIMINAL   APPEAL. 

Saturday,  Jime  21^  1879. 

(Before  Lord  Colsbidqb^  CJ.,  Kblly,  C.B.^  Dsnican  and  Field^ 
JJ.^  Pollock  and  Huddlbston^  BB.^  Makistt^  Lindliy^  Baw- 
EiNS^  and  LoFES^  JJ.) 

Reg.  v.  Owkn  Hughis.  (a) 

Perjury^'Petty  sesaions-^wrisdictiorv  of  justices — Illegal  arrest — 
Want  of  information  in  wrUing  or  on  oath, 

E,,  a  police  constahle,  obtadned  an  illegal  warrant  against  8.  for 
assaulting  him  and  obstructing  him  in  the  discharge  of  his  duty. 
H,  arrested  8.  thereon,  cmd  took  him  before  the  magistrates  in 
petty  sessionsy  who  convicted  and  sentenced  8.  to  six  mcnthf 
imprisonment  with  hard  labour. 

No  objection  was  taken  by  8.  to  the  proceedings,  and  he  called  a 
witness  to  show  he  was  not  guilty. 

H.  was  afterwards  indMed  for  perjury  committed  by  him  at  the 
hearing  of  the  case  at  petty  sessions,  and  conmcted  by  the  jury, 
subject  to  the  opinion  of  this  court  as  to  the  jurisdiction  of  the 
justices  in  petty  sessions,  because  there  was  no  written  infonnaiion 
nor  oath  to  support  the  warrant. 

Held  (Kelly,  C.B.  dissentiente) ,  that  the  justices  had  jurisdiction 
to  hear  and  determine  the  case  against  8,,  notwithstanding  he 
was  brought  before  them  on  an  illegal  warrant,  and  there  was  no 
written  information.  . 

C^ASB  reserved  for  the  opinion  of  this  Court  by  Bramwell, 
J    L.J. 

Owen  Hughes  was  convioted  before  me  at  the  last  Anglesea 
Assizes  (July,  1878)  of  perjury. 

He  swore  falsely  and  corruptly  on  the  hearing  of  a  cbarge 
against  John  Stanley  at  petty  sessions  for  an  assault  on  hinij 
Owen  Hughes,  and  for  obstructing  him^  being  a  police  constable, 
in  the  discharge  of  his  duty. 

But  it  was  objected  that  the  defendant  Owen  Hughes  should 
be  acquitted  on  the  ground  that  the  proceedings  were  informal 
and  without  jurisdiction  in  the  magistrates  who  heard  the  case. 

(a)  Reported  by  John  THOMPSOif,  Esq.,  Baxriater-at-Law. 
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Hnglies  went  to  the  office  of  the  clerk  to  the  jasticea^  saw  Bbi». 

there    a    derk^   and    told   him    he   wanted   a  warrant  against  ^ 

John    Stanley    for    assaulting    him    and    obstructing    him    in        

the  discharge  of  his  dnty.     The  clerk  ^ave  him  a  form  of  a  1879. 

warrant  to  that  effect,  which  Hughes  took  to  a  magistrate,  who  — ' 

Signed  It.  ,  Tx      .  Jurisdiction, 

There  was  no  written  information  nor  oath  by  Hughes  or  any 
other  person  to  found  or  justify  the  issuing  of  the  warrant. 

Stanley,  however,  was  arrested  on  the  warrant  by  Hughes, 
and  brought  before  the  magistrates.  The  case  was  gone  into  of 
assault  and  obstruction.  No  objection  was  taken  by  Stanley, 
who  defended  himself  and  called  a  witness  to  show  he  was  not 
gnilty. 

I  overruled  the  objection,  and,  as  I  have  said,  the  defendant 
Hoghes  was  convicted. 

I  have  now  to  ask  the  Court  for  the  Consideration  of  Crown 
Cases  Reserved  whether,  because  there  was  no  written  information 
nor  oath,  I  ought  to  have  directed  an  acquittal.  If  I  ought,  the 
oouTiction  should  be  quashed,  otherwise  not. 

The  defendant  was  discharged  on  bail,  to  appear  at  the  next 
Assizes  for  Anglesea. 

G.  Bbamwsll. 

Bramwell,  L. J.,  stated  further  to  the  Court  that  there  was  no 
evidence  at  the  trial  before  him  that  the  warrant  was  produced 
before  the  magistrates  ;  that  no  one  then  thought  it  necessary  to 
inquire  into  such  a  matter ;  and  that  the  case  at  the  trial  was 
conducted  on  the  footing,  that  the  case  before  the  magistrates 
was  conducted  in  the  same  way  as  it  would  have  been  if  the 
warrant  had  been  issued  on  a  written  information  duly  sworn  to. 

The  case  was  argued  twice,  first  on  November  23rd  and  80th, 
and  December  6th,  1878,  before  Kelly,  C.B.,  Mellor,  Denman, 
and  Field,  JJ.,  and  Pollock,  B.,  and  the  Court,  after  taking  time 
to  consider  its  judgment,  directed  the  case  to  be  re-arg^ed  before 
a  full  Court,  and  it  was  re-argued  accordingly  before  the  above- 
named  ten  judges  on  March  8th  and  15th,  1879. 

C.  Bowen  for  the  prisoner. — The  conviction  cannot  be  sustained. 
It  was  essential  that  there  should  have  been  a  written  information 
to  sustain  the  warrant  for  the  arrest  of  Stanley.  Without  an 
information  there  is  no  charge,  and  without  a  charge  there  is  no 
issue  between  the  prisoner  and  the  Crown.  The  necessity  for  the 
information  appears  from  Paley  on  Convictions,  64  (5th  edit.). 
The  information  or  charge  was  the  basis  of  the  whole  proceeding, 
and  without  that  being  laid  upon  oath,  there  was  no  legal  trial  or 
hearing  before  the  magistrates  in  petty  sessions,  any  more  than 
there  could  be  a  criminal  trial  before  a  judge  at  the  assizes 
without  an  indictment ;  all  the  proceedings  were  coram  non  judice. 
The  only  statute  under  which  the  sentence  inflicted  on  Stanley 
could  have  been  imposed  is  the  34  &  85  Vict.  c.  112  (Prevention 
of  Crime  Act),  a.  12,  which  enables  justices  to  inflict  a  term  of 
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Rtcl        imprisonment  not  exceeding  six  months  with  hard  labour  for 
OwBN  HuQHEs  ^s*^^  ^^  constables  in  the  execution  of  their  duty,     Assaming 

'  the  justices  to  have  proceeded  under  the  statute^  sect.  17  enacts 

1879.  "  that  any  offence  against  that  Act  may  be  prosecuted  before  a 
Paiuni—  ^^^^*  ^^  summary  jurisdiction  in  England  in  manner  directed  by 
Jurisdicti<m.  the  11  &  12  Yict.  c.  43^  and  any  Act  amending  the  same.'' 
Sect.  1  of  the  11  &  12  Yict.  c.  43^  enacts  that  in  all  oases  where 
an  information  shall  be  laid  or  complaint  made^  the  justices  may 
issue  a  summons  requiring  the  person  summoned  to  appear  to 
answer  to  the  said  information  or  complaint,  provided  also  that  no 
objection  shall  be  taken  or  allowed,  to  any  information,  complaint, 
or  summons  for  any  defect  therein  in  substance  or  form,  or  for  any 
variance  between  such  information,  complaint,  or  summons,  and 
the  evidence  produced  at  the  hearing  of  such  information  or 
complaint.  Then  sect.  2  enables  justices,  if  they  think  fit,  upon 
oath  or  affirmation  substantiating  the  matter  of  such  information 
or  complaint,  to  issue  their  warrant  to  arrest  the  party  chained  or 
complained  against  if  he  does  not  appear  to  the  summons.  Sects. 
4,  7,  8,  9  also  show  that  it  was  intended  by  the  Act  that  the 
information  should  be  in  writing.  Sect.  10  enacts  that  every 
information  for  any  offence  punishable  upon  summary  conviction, 
unless  some  particular  Act  of  Parliament  shall  otherwise  require, 
may  be  made  or  laid  without  any  oath  or  affirmation  being  made 
of  the  truth  thereof,  except  where  the  justices  shall  issue  their 
warrant  in  the  first  instance  (as  here  was  the  case),  and  in  every 
such  case  the  matter  of  such  information  shall  be  substantiated 
upon  oath  before  any  such  warrant  shall  be  issued.  The  language 
in  sect.  10  is  imperative  and  not  directory  merely.  To  give  them 
jurisdiction  the  justices  in  petty  sessions  should  have  followed  the 
course  prescribed  in  11  &  12  Yict.  c.  43,  and,  not  having  done  so, 
the  proceedings  were  coram  non  jvdice,  and  perjury  could  not  be 
committed  by  a  person  giving  evidence  under  such  circumstances. 
In  Oavdls  v.  Seymour  (1  Q.  B.  889)  it  was  held  that  a  justioe^s 
warrant  was  bad  which  did  not  show  any  information  on  oath  on 
which  the  warrant  was  issued ;  and,  further,  that  a  deposition  on 
oath  taken  by  the  justice's  clerk,  the  justice  not  being  present, 
nor  at  any  time  seeing,  examining,  or  hearing  the  deponent,  was 
irregular,  and  no  justification  for  the  proceedings  founded  upon 
it.  If  it  be  said  that  this  is  procedure,  and  does  not  affect  the 
jurisdiction  of  the  magistrate,  that  may  be  met  by  the  observation 
of  Coleridge,  J.,  in  Caudle  v.  Seymou/r :  '^  It  is  t^ue  that  a  magis- 
trate here  has  jurisdiction  over  the  offence  in  the  abstract,  but  to 
give  him  jurisdiction  in  any  particular  case  it  must  be  shown  that 
there  was  a  proper  charge  upon  oath  in  that  case.  A  man  has  no 
right  because  he  is  a  magistrate  to  order  another  to  be  taken  for 
an  offence  over  which  he  has  jurisdiction  without  a  charge 
regulfiurly  made.''  So  in  the  present  case  it  is  conceded  that  the 
justices  had  jurisdiction  in  the  abstract  over  the  offence,  but  it  is 
contended  tnat  they  had  no  jurisdiction  in  the  charge  against 
Stanley  for  want  of  a  written  information  on  oath.     The  cases  of 
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Beg.  Y.  Peares  (9  Cox  0.  0.  258 ;  22  L.  J.  75,  M.  C.)  and  Reg.  v.        Rw 
MUlard  (6  Cox  0.  0.  150;  22  L.  J.  108,  M.  C.)   were  then^,^^-   ^ 
referred  to.     In  Beg  v.  Oarr  (10  Oox  0.  C.  564)  it  was  held  that  ^'™_^™- 
it  should    be  proved    distinctly,   on  the  trial  of  an  indictment        1879. 
for  perjury,   what  the  charge  was   on  the  hearing  of    which     „ ":    __ 
the  false  eyidence  was  given.     In  that  case  Kelly,  C.B.  said :  jurisc^Hon. 
''This  is  an  indictment    for   perjury,   on  the  trial  of   which 
offence    it   is     necessary    to     prove,    first,    that    perjary    was 
committed — that  is,  that  the  party  charged  has  deposed  on  oath 
to  something  that  is  untrue ;  and,  secondly,  that  that  evidence  is 
material  to  the  issue  before  the  tribunal  where  the  inquiry  takes 
place.     In  this  case  the  perjury  arises  on  the  hearing  of  a  charge 
against  Lambe  before  certain  magistrates,  and  the  jurisdiction 
on  their  parts  to  entertain  it  is  the  point  in  question.     We  must 
see  whether  the  case  distinctly  shows  that  the  charge  was  made 
to  and  in  the  presence  and  hearing  of  the  accused  in  order  to 
ascertain  whether  what  was  sworn  was  material  to  the  issue. 
The  charge  must  be  collected  from  the  statement  in  the  case, 
and  looking  at  that,  it  appears  that  Lambe  was  in  some  way  or 
other  made  personally  to  appear  before  the  magistrates,  when 
certain  evidence  on  some  charge  or  other  was  given.     We  find, 
first,  that  a  summons  seems  to  have  been  made  out,  but  whether 
that  was  ever  served,  or  left  the  magistrates^   office,   or  was 
delivered  to  the  police  officer,  or,  if  so,  whether  he  ever  showed 
it  to  the  accused,  does  not  appear.     It  is  further  stated  that 
Lambe  appeared  before  the  magistrates,  and  evidence  was  heard 
which  there  is  reason  to  believe  was  in  relation  to  a  charge  of 
selling  beer  without  a  licence ;  but  whatever  may  have  been  the 
charge,  we  look  in  vain  for  any  charge  distinctly  stated,  whether 
written  or  oral,  on  which  the  defendant  gave  evidence,  and  in 
relation  to  which  such  evidence  is  said  to  have  amounted  to 
peiJQiy.     Perjury  is  assigned  in  the  indictment  by  alleging  that 
the  prisoner  swore  falsely  on  the  hearing  of  the  charge.     To 
sustain   that,   the  charge  should   distinctly  be  proved,  and  I 
nowhere  find  any  statement — ^I  do  not  mean  on  which  we  may 
not  speculate  as  to  the  charge — but    any   such   statement  as 
distinctly  shows  the  charge  against  Lambe.     Two  documents  are 
set  out,  neither  of  which  appears  to  have  been  shown  or  made 
known  to  Lambe.     How  do  we  know  that  the  charge  was  not 
keeping  open  his  house  for  the  sale  of  beer  at  unlawful  hours  J 
I  do  not  say  that  we  are  to  infer  that,  but  how  can  we  say  that 
Lambe  may  not  have  been  before  the  magistrates  without  any 
sommons  or  information,  or  any  real  charge  having  been  made 
known  to  him  ?     Under  these  circumstances,  and  without  refer- 
ence to  the  authorities  cited,  I  think  the  conviction  should  be 
qnashed."    The  case  of  Beg.  v.  Scottcn  (5  Q.  B.  493 ;  13  L.  J.  58, 
M.  C.)  also  supports  the  defendant's  conclusion,  though  that  was 
not  an  indictment  for  perjury.    The  case  of  Turner  v.  The  PosU 
nuuter^Oeneral  (5  B.  &  S.  756 ;  34  L.  J.  10,  M.  C),  which  will 
be  cited  on  the  other  side,  depended  on  a  particular  statute.     It 
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Hbo.        has  been  said  that  a  person  by  appearing  waives  an  irregularity 
OwbnHughhs.  ^^  *^®  process  by  which  he  is  summoned  before  the  court,  but  it 

is  contended  that  there  can  be  no  waiver  in  a  criminal  case  of 

1879        any  matter  which  goes  to   the  root  of  the  jurisdiction  of  the 
Perfw-u^    justices.     The  information  in  writing  was  essential  to  the  juris- 
Jurisdiction,   diction  of  the  justices,  and  the  want  of  that  could  not  be  waived. 
What  charge  was  there  when  Stanley  was  brought  before  the 
magistrates  7     [Deniian,  J. — May  not  the  magistrates  have  said 
to  the  constable  when  Stanley  was  brought  before  them,  "  What 
do  you  charge  this  man  with  7  '^  and  may  not  the  constable  have 
replied,  ^'  I  charge  him  with  assaulting  me  in  the  execution  of 
my  duty/']     That  would  not  do,  if  a  written  information,  as  is 
contended,  is  necessary.     There  was  no  proof  that  the  defendant 
was  sworn  in  any  judicial  proceeding.     If  Stanley  was  brought 
before  the  bench  for  an  offence  under  the  24  &  25  Vict.  c.  100, 
he  could  not  be  convicted  under  the  34  &  35  Vict,  c,  112  :  {Martin 
V.  PHdgeon,  1  B.  &  E.  778;   28  L.  J.  179,  M.  C.)      The  infor- 
mation is  not  mere  process,  but  procedure,  and  goes  to  the  root 
of  jurisdiction.     "  The  question  of  jurisdiction  does  not  depend 
on  the  truth  or  falsehood  of  the  charge,  but  upon  it  nature ;  it  is 
determinable  on  the  commencement,  not  at  the  conclusion  of  the 
inquiry: "  per  Lord  Denman,  C.J.  in  Beg.  v.  BoUon  (1  Q.  B.  74). 
In  Reg.  v.  JBrickhall  (33  L.  J.  156,  M.  C.)  a  person  was  summoned 
under  the  5  &  6  Will.  4,  c.  76,  s.  81,  for  assaulting  a  constable 
in  the  execution  of  his  duty^  but  convicted  under  the  24  &  25 
Vict.  c.  100,  s.  42,  of  a  common  assault,  and  Crompton,  J.,  held 
that   the   conviction   was   made  without   jurisdiction.      In   the 
present  case  the  false  oath  was  not  taken  on  the  charge  of  which 
the  prisoner  was  convicted.     Sect.  4  of  11  &  12  Vict.  o.  43,  was 
evidently  framed  on  the  assumption  that  the  information  was  to 
be  in  writing,  and  there  could   not  be  a  waiver  of  the  oath 
required  to   substantiate  the  information  where  a   warrant  is 
issued  by  magistrates  in  the  first  instance  under  sect.  10.     The 
case  of  Blake  v.  Beech  (L.  Rep.  1  Ex.  Div.  320)  is  a  decision  in 
the  defendant's  favour.     Most  of  the  decisions  where  it  has  been 
said  that  the  want  of  a  summons  or  information  was  waived  are 
civil  cases. 

Poland  for  the  prosecution. — ^The  conviction  was  right.  The 
justices  who  heard  the  case  had  jurisdiction,  and  the  false 
swearing  of  the  defendant  at  such  hearing  amounted  to  perjury. 
The  question  is  whether  the  hearing  was  coram  non  judice.  The 
warrant  was  improperly  issued,  and  Stanley  was  illegally  arrested 
and  brought  before  the  justices,  but  he  was  before  them,  and  his 
case  was  to  be  dealt  with  by  them  in  some  way.  No  question 
arises  now  as  to  the  illegality  of  the  arrest,  or  of  the  conviction 
of  Stanley ;  the  only  question  is  whether  all  that  took  place  at 
the  hearing  was  coram  nonjvdice,  [Kelly,  C.B. — ^What  do  you 
say  the  charge  before  the  justices  was,  and  in  what  form  was  it 
made  7]  It  is  suflScient  to  say  that  a  charge  was  made  orally, 
and  that  upon  the  hearing  of  that  charge  the  defendant  swore 
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ialaely  and  corruptly.    Whatever  was  the  form  of  the  charge        Rm. 

against  Stanley  before  the  justices^  he  had  an  opportnnity  of  ^      g 

defending  himself  against  it.     A  man  may  be  charged  in  the    ^^   PQggfi- 

first  instance  with  a  particular  offence^  and  on  the  hearing  it  may        1879. 

appear  that  the  man  has  committed  a  second  offence.    In  sucn     p"^  _ 

oases  the  justices  exercise  their  discretion^  it  may  be  to  commit  jun^I^tion, 

summarily  or  send  the  case  for  trials  or  to  dismiss  the  first  charge 

and  convict  for  the  second  offence.     Surely  the  magistrates  have 

jurisdiction  over  the  entire  matter  in  such  cases.     In  the  present 

case  the  constable  at  the  time  of  the  commission  of  the  assault 

might  have  arrested  Stanley  and  taken  him  before  the  justices^ 

and  the  charge  then  would  have  been  oral.     The  warrant  in  this 

case  was  not  the  charge — ^it  was  merely  the  authority  of  the 

justices  to   arrest   Stanley^  and  when  Stanley  was   before  the 

magistrates  the  charge  was   then  made.      [Mbllob^   J. — ^Was 

Stanley  in  custody  for  the  offence  or  any  other  offence  legally  ?] 

Are  the  justices  to  enter  upon  a  preliminary  inquiry  whether  a 

person  before  them  charged  with  a  breach  of  the  peace  is  legally 

brought  before  them  ?      [Eblly^  C.B. — Then  what  prevents  a 

man  not  legally  in  custody  from  walking  away  ?    MilIiOB^  J. — 

The  judges  of  the  Superior  Courts  have  power  over  all  kinds  of 

offences^  yet  the  Courts  never  exercise  the  jurisdiction  without 

inquiring  into  the  legality  of   the  proceedings.      What  more 

power  has  a  justice  of  the  peace  ?]     The  jurisdiction  of  a  justice 

of  the  peace  arises  on  a  breach  of  the  peace^  and  it  arises  when 

a  person  is  brought  before  him  charged  with  a  breach  of  the 

peaoe^  and  that  person  has  the  opportunity  of  defending  himself 

against  the  charge.    There  is  no  law  that  requires  the  charge  to 

be  made  in  writing.     A  man  when  brought  before  a  justice  on  a 

charge  is  to  be  dealt  with  according  to  laWj  if  the  charge  is  one 

over  which  the  justice  has  jurisdiction.     The  Vagrant  Act  (5 

Geo.  4^  c.  S3,  s.  6)  authorises  any  person  to  apprehend  a  vagrant^ 

and  forthwith  take  him  before  a  justice  of  the  peace,  to  be  dealt 

with  according  to  the  provisions  of  the  Act.     That  is  an  instance 

where  there  is  no  preliminary  formal  charge,  and  the  justice 

most  necessarily  inquire  whether  the  person  apprehended  was 

found  offending  as  a  vagrant,  and  false  swearing  upon  the  inquiry 

would  amount  to  perjury.     In  Reg,  v.  Millard  (Dears,   u.  C. 

166  j  6  Cox  C.  C.  155)  Wightman,  J.  ruled,  on  an  objection  at 

the  trial  of  an  indictment  for  perjury,  '^  that  the  magistrates  had 

jurisdiction  to  hear  a  charge  under  the  Malicious  Trespass  Act 

(7  &  8  Geo.  4,  c.  30,  s.  24),  although  the  information  was  not  on 

oath,  and  that  the  omission  to  lay  the  information  on  oath  was  an 

enror  in  procedure  only,'^  and  Jervis,  C.J.  said  that  Wightman, 

J.,  was  right  in  saying  that  the  information  on  oath  was  a  matter 

of  procedure  only.     Jervis,  C. J.,  also  said  :  '^  If  a  party  charged 

appear  before  a  magistrate,  his  jurisdiction  is  founded  to  hear 

and  determine  the  case,  but  if  he  does  not  appear  the  proceedings 

must  be  under  the  30th  section  of  the  7  &  8  Geo.  4,  o.  30,  and 

^here  must  be  an  information  on  oath  in  order  to  justify  an  eo^ 

TOl.  XIV.  u 
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Rbo.       parte  proceeding."     In  Twner  v.  The  Postmaster^Oeneral  (5  B.  & 

OwbnHughbb.  ^-  ^^^  >  ^'^  ^-  J-  ^^?  ^-  ^-^  **^®  P«^sag®  ^r^™  P-  ^^  ^f  ^^®y  ^^ 
OonvictionB  was  relied  on,  yet  it  was  held  that  the  want  of  an 

1879.        information  and  a  summons  was  cured  by  the  appearance  of  the 

p"T~_     appellants   before  the  justices,  and   that  they  had   waived  the 

Jvn^ction.   Objection  that  they  were  not  legally  in  custody  on  the  charge, 

and  therefore  that  the  justices  had  jurisdiction  to  commit.     A 

man  may  waive  anything  in  the  nature  of  procedure.     Blake  v. 

Beech  (L.  Rep.  1  Ex.  Div.  320;  45  L.  J.  Ill,  M.  C.) ;  Reg.  v. 

Berry  (Bell  C.  C.  46;  8  Cox  C.  C.  151) ;  Reg.  v.  Hurrell  (3  Fos. 

&  Fin.  171),  were  then  cited. 

Bowen  in  reply. — It  is  conceded  that  there  may  be  a  waiver  of 

process,  but  not  of  procedure.     Process  is  merely  to  bring  a  man 

before  a  justice,  but  where  the  procedure  is  dictated  by  statute, 

as  in  this  case,  by  sect.  17  of  3i  &  35  Vict.  c.  112,  the  mode 

prescribed  is  a  condition  precedent  to  the  jurisdiction  which  must 

arise  at  the  commencement  of  the  hearing.     See  note  to  Gripps 

V.  Burden  (1  Sm.  Lead.  Cas.  735.)    In  Rej^  v.  Fearshire  (1  Leach 

C.  0. 202)  Lord  Mansfield,  C.  J.,  said  that  it  was  the  indispensable 

duty  of  the  magistrate  to  take  all  charges  in  writing  of  whatsoever 

nature,  kind,  or  complexity  they  might  be.     In  this  case  an 

information   was   required   in   writing,   and  the   absence   of  it 

rendered  the  inquiry  at  petty  sessions  one  coram  nonjvdice. 

Cur.  ad/v.  vuU. 

June  21. — Lopes,  J. — The  facts  of  this  case  and  the  Acts  of 
Parliament  and  authorities  which  bear  upon  it  have  been  fuUy 
gone  into  by  the  judgments  of  the  other  members  of  the  Court 
which  I  have  read.  I  agree  in  substance  with  the  judgments 
which  will  be  delivered,  but  do  not  desire  to  commit  myself  to 
any  opinions  which  have  been  expressed  collateral  to  the  question 
before  us.  I  think  the  warrant  in  this  case  was  mere  process  for 
the  purpose  of  bringing  the  party  complained  of  before  the 
justices,  and  had  nothing  whatever  to  do  with  the  jurisdiction 
of  the  justices.  1  am  of  opinion  that  whether  Stanley  was 
summoned,  brought  by  warrant,  came  voluntarily,  or  was  brought 
by  force,  or  under  an  illegal  warrant,  is  immaterial.  Being  before 
the  justices,  however  brought  there,  the  justices,  if  they  had 
jurisdiction  in  respect  of  time  and  place  over  the  oflfence,  were 
competent  to  entertain  the  charge,  and  being  so  competent  a 
false  oath  wilfully  taken  in  respect  of  something  material  would 
be  perjury. 

Hawkins,  J. — I  am  of  opinion  that  the  conviction  was  right, 
and  ought  to  be  affirmed.  la  arriving  at  this  opinion,  I  have 
assumed  as  a  fact,  from  the  case  as  stated,  that  Stanley  was 
arrested  and  brought  before  the  justices  upon  as  illegal  a  warrant 
as  ever  was  issued — a  warrant  signed  by  a  magistrate  not  only 
without  any  written  information  or  oath  to  justify  it,  but  without 
any  information  at  all.  It  follows  that  the  magistrate  who  issued 
the  warrant,   and   the   defendant  who  with   knowledge    of  the 
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fliegalify  ezecated  it^  were  liable  to  an  action  for  false  imprison-  Rm. 
ment.  If  authority  were  wanting  for  this,  I  need  but  refer  to  ^  ^' 
Caudle  ▼.  8eymour  (1  Q.  B.  899),  and  Morgan  v.  Hughes  (2  T.  R.  ^'^^^™- 
231),  per  Ashnrst,  J.  Wrongful,  however,  as  were  the  pro-  1879. 
ceedings  by  which  Stanley  was  brought  into  the  presence  of  the  p  ".  _ 
magistrates,  to  answer  a  charge  which  up  to  that  moment  had  jurisdiction. 
never  been  legally  preferred  against  him,  yet  before  those  magis- 
trates, and  in  his  presence,  a  charge  was  made  over  which,  if 
duly  made,  they  had  jurisdiction.  Upon  that  charge  it  was  that 
the  hearing  proceeded,  and  in  support  of  that  charge  it  was  that 
the  defendant  was  sworn,  and  in  giving  his  evidence  swore 
cormptly  and  falsely.  The  case  expressly  finds  that  the  alleged 
perjury  was  committed  **on  the  hearing  of  a  charge  against 
John  Stanley  at  potty  sessions  for  an  assault  on  him,  Owen 
Hughes,  and  for  obstructing  him,  being  a  police  constable,  in 
the  discharge  of  his  duty.'^  Comparing  this  finding  with  the 
language  of  the  24  &  25  Yict.  c.  100,  s.  38,  which  enacts  that 
"  whosoever  shall  assault,  resist,  or  wilfully  obstruct  any  police 
officer  in  the  due  execution  of  his  duty  shall  be  guilty  of  a 
misdemeanour,'^  I  come  without  hesitation  to  the  conclusion  that 
the  charge  was  that  of  the  indictable  offence  created  by  that 
Btatate ;  and  I  do  not  think  a  doubt  could  have  been  suggested 
as  to  this,  had  we  not  been  informed,  in  the  course  of  the 
argument,  that  the  justices  in  the  result  dealt  summarily  with  the 
case,  and  convicted  Stanley  under  sect.  12  of  33  &34  Yict.  c.  112, 
of  an  assault  upon  Hughes,  being  a  constable,  in  the  execution 
of  his  duty,  and  sentenced  him  to  six  months'  imprisonment  with 
hard  labour.  The  case  does  not  find  in  what  form  the  charge  was 
made,  whether  in  writing  or  otherwise.  In  my  opinion,  writing 
was  unnecessary ;  but  even  were  it  so,  I  would,  in  the  absence  of 
evidence  to  the  contrary,  assume  it  to  have  been  properly  made, 
as  did  Crompton,  J.,  in  Turner  v.  The  Postmaster'Oeneral  (34 
L.  J.  12  M.  G.)  Now,  a  charge  having  been  made  before  them 
of  an  indictable  offence,  committed  within  their  jurisdiction  by  a 
person  then  bodily  present,  it  seems  to  me  the  justices  were 
boand  to  take  cognisance  of  it.  The  17th  section  of  11  &  12 
Vict.  c.  42,  expressly  recognises  the  legality  of  depositions  of 
witnesses  taken  in  cases  in  which  persons  charged  with  indictable 
offences  are  *'  brought ''  before  justices  "  with  or  without 
warrant.^'  Had  the  justices  proceeded  upon  the  defendant's 
deposition  to  commit  Stanley  for  trial,  instead  of  convicting 
him  summarily,  it  is  difficult  to  see  what  possible  objection  could 
have  been  made  to  the  legality  of  their  proceedings.  They  did 
not,  however,  think  fit  to  adopt  that  course.  They  took,  it  is 
tnie,  the  evidence  on  oath  of  the  defendant,  upon  the  charge  for 
the  mdictable  misdemeanour  created  by  24  &  25  Yict.  c.  100, 
but,  having  done  so,  they  proceeded  to  convict  summarily  under 
a  different  statute  (34  &  35  Yict.  c.  112)  without,  as  I  collect,  any 
new  information  or  charge  of  the  latter  offence  ;  in  short,  they 
convicted  him  of   an  offence  with  which  he  had  never  been 

u  2 


292  CRIMINAL  LAW  CASES. 

Rm.        legally  charged.     In  this  I  am  of  opinion  they  were  wrong;  and 
OwBM  HuoHBs  ^P^^  ^^^  ground  I  am  strongly  inclined  to  think  the  conviction 
'  may  be  quashed.     Martin  v.  Fridgeon  (1  Ell.  &  BU.  778  ;  28  L.  J. 


1879.  179,  M.  C.)  and  Reg.  v.  BricMall  (33  L.  J.  156,  M.C.),  more 
p"T~_  particularly  referred  to  hereafter,  are  strong  authorities  in  favour 
Jurisdiction,  of  this  view.  It  doos  not,  however,  seem  to  me  to  be  necessary 
bo  decide  that  point,  for  in  the  case  before  us  we  have  only  to 
determine  whether  the  justices,  at  the  moment  when  they 
swore  the  defendant  in  support  of  the  charge  which  was  made, 
had  jurisdiction  to  hear  that  charge.  Whether  they  after- 
wards pronounced  a  legal  or  an  illegal  judgment  is  immaterial  to 
the  present  inquiry.  Assuming,  however,  contrary  to  the  view  I 
have  taken,  that  the  charge  upon  which  the  defendant  was  sworn 
was  an  offence  punishable  upon  summary  conviction  under  34  &  35 
Vict.  c.  112,  and  that  verbal  information  of  that  offence  was  made 
before  the  magistrate  who  without  written  information  or  oath 
illegally  issued  the  warrant  under  which  Stanley  was  brought 
before  the  petty  sessions,  I  should  still  be  of  opinion  that  the 
justices,  in  hearing  that  charge,  and  taking  evidence  in  support 
of  it,  were  acting  within  their  jurisdiction.  There  is  a  marked 
distinction  between  the  jurisdiction  to  take  cognisance  of  an 
offence,  and  the  jurisdiction  to  issue  a  particular  process  to 
compel  the  accused  to  answer  it.  The  former  may  exist;  the 
latter  may  be  wanting.  To  found  jurisdiction  to  take  cognisance 
of  an  offence,  notwithstanding  the  dictum  of  Lord  Mansfield  in 
Rex  V.  Fearshire  (1  Leach  G.  G.  202),  it  has  been  constantly  held 
that  a  written  information  is  not  necessary,  per  Grose,  J.,  in  Rex 
V.  Thompson  (2  T.  R.  23),  per  Parke,  B.,  in  Rex  v.  Millard 
(6  Cox.  G.  G.  150;  22  L.  J.  108,  M.  G.),  per  Brie,  G.J.,  in 
Reg.  V.  Shaw  (10  Gox  G.  G.  66;  34  L.  J.  173,  M.  G.),  and  per 
Grompton,  J.,  in  Turner  v.  The  Postrruister^Oeneral  {vbi  sup.) 
See  also  old  forms  of  conviction,  in  which  the  information  is 
set  out  thus :  "  A.  B.  giveth  me  to  understand  and  be 
informed,  &c.'^  The  information,  which  is  in  the  natnre  of 
an  indictment,  of  necessity  precedes  the  process;  and  it  is 
only  after  the  information  is  laid  that  the  question  as  to  the 
particular  form  and  nature  of  the  process  can  properly  arise. 
Process  is  not  essential  to  the  jurisdiction  of  the  justices  to  hear 
and  adjudicate.  It  is  but  the  proceeding  adopted  to  compel  the 
appearance  of  the  accused  to  answer  the  information  already 
duly  laid,  without  which  no  hearing  in  the  nature  of  a  trial 
could  take  place,  unless  under  special  statutory  enactment.  If  a 
mere  summons  is  required,  no  writing  or  oath  is  neoessary — a 
bare  verbal  information  is  sufficient.  If  a  warrant  is  required^ 
then,  and  for  that  purpose  only,  an  oath  substantiating  the 
information  is  requisite,  not  only  by  the  provisions  in  Jervis's 
Act,  so  often  referred  to,  but  by  the  common  law,  of  which  it 
was  always  a  doctrine  that  a  warrant  which  deprives  a  man  of 
liberty  ought  not  to  issue  without  oath  of  the  truth  of  the  infor- 
mation: (see  Rex  v.  Heher,  2  Barnardiston,  101.)     To  justify  a 
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warranty  I  am  also  of  opinion   that  a  written  information  is        Rbg. 
necessary.      In  the  case  of  indictable  offences  it  is   expressly  J: 

made  so  by  sect.  8  of  11  &  12  Vict.  c.  42.  The  illegality  of  the  ^'^'*^™- 
warrant  and  of  the  arrest  did  not,  however,  affect  the  juris-  1879. 
diction  of  the  justices  to  hear  the  charge,  whether  that  hearing  r — _ 
proceeded  upon  a  valid  verbal  information,  followed  by  an  illegal  jtJSdiction, 
process,  or  upon  an  information  for  the  first  time  laid  in  the 
presence  of  Stanley,  upon  which  he  was  then  and  there  instantly 
charged.  The  dictum  of  Holt,  C.J.  (1  Lord  Raymond  509),  is 
an  express  authority  recognising  the  legality  of  a  conviction 
upon  an  information  instanter,  Stanley  might,  it  is  true,  had  he 
known  of  the  illegality  of  his  arrest,  have  demanded  his  release 
from  it,  and  prayed  for  an  adjournment  to  a  future  day,  to  enable 
him  to  prepare  his  defence.  This,  I  think,  it  would  have  been 
the  duty  of  the  magistrates  to  grant :  (see  per  Croinpton,  J.,  in 
Turner  v.  The  Postmaster-Oeneral  (34  L.  J.  13,  M.  Cf.),  and  per 
Blackburn,  J.,  in  Beg.  v.  Shaw  {lb.  173, 4).  A  refusal  to  do  this, 
however,  would  not  have  destroyed  their  jurisdiction,  though 
it  might  possibly  have  afforded  good  ground  for  setting  aside  the 
conviction  on  the  ground  that  they  had  not  allowed  the  accused 
sufficient  opportunity  to  answer  the  charge.  Another  course 
might  have  been  pursued,  viz.,  to  commence  to  hear,  and  if 
necessary  adjourn  the  further  hearing  to  a  future  day,  a  power 
expressly  given  by  11  &  12  Vict.  c.  43,  s.  16.  It  so  happens, 
however,  in  the  case  before  us  that  neither  the  magistrates  nor 
Stanley  were  aware  of  the  illegality  of  the  warrant;  and  so  the 
hearing  proceeded  without  objection,  and  as  if  all  things  were  in 
order.  To  use  the  language  of  the  case,  '^  the  case  was  gone 
into  of  assault  and  obstruction,^'  Stanley  ''  defended  himself,  and 
called  a  witness  to  show  he  was  not  guilty,'^  and  in  the  result 
was  convicted  as  I  have  above  mentioned.  Possibly  that  con- 
viction may  be  open  to  the  objection  that  the  justices  had  no 
jurisdiction  to  convict  of  the  offence  created  by  statute  34  &  35 
Vict.  c.  112,  when  the  only  charge  made  against  him  was 
of  the  misdemeanour  created  by  24  &  25  Vict.  c.  100,  on 
the  authority  of  Reg.  v.  Brickhall  {ubi  sup.),  or  upon  the  ground 
that  under  the  circumstances  Stanley  had  not  such  oppor- 
tonity  of  answering  and  time  to  answer  as  he  was  in 
common  justice  entitled  to:  (see  Blake  v.  Beech,  1  Ex. 
Div.  220.)  The  case  of  Beg.  v.  Gillyard  (12  Q.  B.  327)  is  a 
strong  authority  to  show  that  the  Queen's  Bench  have  juris- 
diction to  quash  a  conviction  upon  other  grounds  than  want  of 
juisdiction  in  the  magistrates,  e.g.,  (9ti  the  ground  of  fraud, 
conspiracy,  and  perjury  in  obtaining  it.  If  the  contention  on  the 
part  of  the  defendant  be  correct,  then  Stanley,  even  though  he 
had  suffered  the  whole  imprisonment  to  which  he  was  sentenced 
would  be  liable  to  be  tried  again,  and  could  not  plead  autrefois 
eotmct;  and  if  he  had  been  acquitted  would  have  been  in  no 
condition  to  plead  autrefois  acquit — two  very  startling  conse- 
quences.   A  flood  of  authorities  might  be  cited  in  support  of 
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Reo.        the  proposition  that  no  process  at  all  is  necessary  when  the 
^      ^  accused  being  bodily  before  the  justices  the  charge  is  made  in 

his  presence^  and  he  appears  and  answers  to  it.    In  2  Hawk. 

1879.  P.  C.  281  it  is  said  ''it  seemeth  plain  from  the  nature  of  the 
p^^__  thing  that  there  can  be  no  need  of  process  where  the  defendant 
JurMiction.  ^^  present  in  courts  but  only  where  he  is  absent/'  In  Rex  v. 
Stone  (1  East^  649)  Lord  Eenyon  said:  ''Justice  requires  that  a 
party  should  be  duly  summoned  and  fully  heard  before  he  is  con- 
demned ;  but  if  he  be  stated  to  be  present  at  the  time  of  the 
proceedings  and  to  have  heard  aU  the  witnesses^  and  not  to  have 
asked  for  any  further  time  to  bring  forward  his  defence^  if  he  had 
any^  this  at  all  times  has  been  deemed  sufficient/'  Beg.  v.  Shaw 
(34  L.  J.  169,  M.  C. ;  L.  &  C.  679;  10  Cox  C.  C.  66)  is  to  the 
same  effect,  and  appears  to  me  to  be  decisive  of  the  present  case. 
The  defendant  in  that  case  was  convicted  of  perjury,  committed 
upon  the  hearing  of  a  charge  punishable  on  summary  conviction 
against  one  Kilshaw,  a  beershop  keeper,  under  18  &  19  Vict.  c. 
118.  The  proceedings,  not  being  prescribed  by  that  Act,  were 
regulated,  as  are  proceedings  for  the  offence  of  which  Stanley 
was  convicted,  by  Jervis's  Act  (11  &  12  Vict.  c.  43).  At  the 
trial  no  proof  was  given  of  any  written  information  warranting  a 
summons ;  indeed,  the  evidence  showed  that  the  summons  was 
filled  up  by  the  magistrate's  clerk,  handed  to  a  superintendent  of 
police,  who  took  it  to  a  magistrate,  who  read  and  signed  it 
without  making  any  inquiry,  or  requiring  any  statement  of  fact — 
very  like  the  circumstances  of  the  present  case.  It  was  proved, 
however,  that  Kilshaw  appeared  before  the  justices,  that  the 
charge  was  then  made  against  him,  that  he  answered  it,  and  that 
the  defendant  committed  perjury  in  evidence  which  he  gave  on 
his  behalf.  It  was  objected  that  the  justices  had  no  jurisdiction 
to  hear  the  charge  against  Kilshaw,  because  there  was  no 
information  to  justify  the  issuing  of  a  summons.  Erie,  C.J., 
said  :  "  In  my  opinion,  if  a  party  is  before  a  magistrate,  and  he 
is  then  charged  with  the  commission  of  an  offence  within  the 
jurisdiction  of  that  magistrate,  the  latter  has  jurisdiction  to 
proceed  with  that  charge  without  any  information  or  summons 
having  been  previously  issued,  unless  the  statute  creating  the 
offence  imposes  the  necessity  of  taking  some  such  step."  See 
also  per  Blackburn,  J. :  "I  think  when  a  man  appears  before 
justices,  and  a  charge  is  then  made  against  him,  if  he  has  not  been 
summoned,  he  has  good  ground  for  asking  for  an  adjournment ; 
if  he  waives  that,  and  answers  the  charge,  a  conviction  would  be 
perfectly  good  against  Mm,  and  the  witnesses,  if  they  swore 
falsely,  would  be  liable  to  indictment  for  perjury."  To  the 
same  effect  are  Beg.  v.  Millard  {ubi  sup.) ;  Beg.  v.  Berry 
(8  Cox  C.  C.  151 ;  28  L.  J.  86,  M.  C.) ;  Beg.  v.  Simnunu^ 
(28  L.  J.  M.  C.  183;  8  Cox  C.  0.  190);  Beg.  v.  Smith 
(1  L.  Rep.  0.  0.  R.  110;  11  Cox  C.  C.  10);  Beg.  v. 
Fletcher  (1  L.  Rep.  0.  0.  R.  320 ;  12  Cox  0.  0.  77) ;  Turner  v. 
Postmaster-Oeneral  (5  B.  &  S.  756 ;  s.  c.  34  L.  J.  10,  M.  C.)  in 
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which  latter  case  the  defendants  were  in  custody  upon  a  charge        Rbo 
of  felony^  which  could  not  be  sustained^  but  before  the  magis-  ^       ^' 

trates  were  chcurged  with  and  convicted  of  a  different  offence,         

for  which  they  could  not  be  legally  arrested  without  warrant  or  1879. 
information  on  oath.  The  court  upheld  the  conviction.  I  do  p". — _ 
not  look  upon  Blake  v.  Beech  (1  Ex.  Div.  320)  as  deciding  that  ju^iction. 
the  magistrates  in  the  case  then  before  them  had  no  jurisdiction, 
bat  only  that  the  conviction  ought  to  be  quashed  for  irregu- 
larity under  the  pecnlar  circumstances  of  that  case.  Beg.  v.  Pearce 
(3  B.  &  S.  631 ;  s.  c.  32  L.  J.  75,  M.  0.)  only  decides  that 
peijury  cannot  be  committed  by  a  witness  who  is  sworn  in  a 
non-existing  cause,  which  is  undeniable.  That  case  would  have 
been  a  strong  authority  for  the  defendant  if  no  charge  had  been 
made  against  Stanley  before  the  defendant  was  sworn.  Reg,  v. 
Seotton  (5  Q.  B.  493;  b.  c.  13  L.  J.  58,  M.  C;  and  1  New  Sess. 
Cas.  27)  was  the  strongest  authority  cited  in  favour  of  the 
defendant.  That  case,  however,  turned  upon  the  peculiar  lan- 
guage of  the  6  &  7  Will.  4,  c.  65,  s.  9,  "  provided  that  before  any 
proceeding  shall  be  had  or  taken  upon  such  informations  the 
charge  shall  be  deposed  to  on  oath,''  &c.  It  does  not  become 
necessary  therefore  to  consider  how  far  that  case  has  been  affected 
by  more  recent  decisions.  In  the  course  of  the  argument  there 
was  some  discussion  as  to  whether  the  warrant  was  produced 
before  the  justices.  In  my  opinion,  whether  it  was  or  not  is 
immaterial ;  had  it  been  so,  it  would  have  proved  nothing,  for  it 
could  not  in  any  sense  be  treated  as  the  information.  It  was  the 
act  and  process  of  the  magistrate  alone,  not  the  information  of 
the  informer^  and  the  recital  of  an  information  in  it  would  be  no 
evidence  that  there  was  such  an  information  in  fact :  (see  Stevens 
v.  Clark,  1  Car.  &  M.  509,  Cresswell,  J.).  I  have  carefully  con- 
sidered the  provisions  of  Jervis's  Act  (1 1  &  12  Yict.  cc.  42  and  43), 
bat  I  find  in  them  nothing  at  all  militating  against  the  view  I  have 
expressed.  The  sections  of  those  statutes  to  which  our  attention 
was  called  which  regulate  the  formalities  to  be  observed  when  a 
charge  is  made  against  an  absent  person  whose  presence  it  is  desired 
to  procure,  do  not  seem  to  me  to  have  any  bearing  upon  a  case  like 
the  present  where  the  charge  is  made  in  the  presence  of  the 
accused,  who  is  then  and  there  called  upon  to  answer  it,  as  he 
lawfully  may  be,  according  to  the  dictum  of  Holt,  C.  J.,  to  which 
I  have  referred.  In  such  a  case  it  is,  in  my  opinion,  altogether 
immaterial,  so  far  as  the  jurisdiction  of  the  justices  to  hear  that 
charge  is  concerned,  whether  the  accused  was  before  them  volun- 
tarily or  otherwise,  or  on  legal  or  illegal  process.  I  have  already 
Einted  out  that  Stanley  may  have  good  grounds  for  asking  that 
\  conviction  may  be  quashed,  irrespective  of  the  invalid  objection 
raised  by  the  defendant.  But  this  conviction,  in  my  opinion, 
OQffht  to  be  affirmed. 

roLLOGK,   B.,  and  Lindlsy,   J.,  concurred  in    the  judgment 
delivered  by  Hawkins,  J. 

Manistt,  J.— I  am  of  opinion  that  this  conviction  should  be 
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Reo.        affirmed.     The  case  finds  that  Haghes  swore  falsely  and  corraptly 
o       H    HB8  ^^  *^®  hearing  of  a  charge  against  Stanley  at  petty  sessions  for 

'  an  assault  on  him  (Haghes)   and  for  obstructing  him^  being  a 

1879.  police-constable^  in  the  execution  of  his  duty ;  and  the  qaestion 
p  ~~~'__  is  whether  the  justices  had  jurisdiction  to  hear  that  charge^ 
Jm-Zd^tion,  Stanley  having  been  brought  before  them  by  means  of  a  warrant 
signed  by  a  magistrate^  but  which  warrant  bad  been  issued 
without  any  information  in  writing  or  on  oath.  By  virtue  of 
the  provisions  in  several  statutes^  which  it  is  unnecessary  for  me 
to  repeat^  justices  of  the  peace  assembled  in  petty  sessions  have 
jurisdiction  to  hear  a  charge  of  an  assault  upon  a  constable  in  the 
execution  of  his  duty,  but  it  is  only  by  the  Prevention  of  Crimes 
Act  1871  (34  &  35  Vict.  c.  112)  that  they  can  sunmiarily  convict 
and  punish  for  that  offence.  The  charge  made  against  Stanley 
might  have  been  lawfully  made  and  heard  without  any  previous 
summons  or  warrant.  Hughes  might  have  apprehended  Stanley 
in  the  act  of  committing  the  alleged  assault;  a  magistrate 
seeing  the  alleged  assault  committed  might  have  then  and  there 
ordered  Stanley  into  custody ;  or  Stanley,  knowing  or  believing 
that  he  would  be  apprehended  if  he  did  not  appear,  might  have 
appeared  voluntarily  before  the  justices  to  answer  the  charge,  in 
any  of  which  cases  I  cannot  doubt  but  that  the  justices  not  only 
might,  but  must  have  heard  the  case  and  disposed  of  it  some- 
how. It  would  be  very  strange,  to  say  the  least  of  it,  if  the 
law  be  that,  notwithstanding  the  justices  would  have  had 
jurisdiction  to  hear  the  charge  if  there  had  not  been  a  warrant, 
they  had  no  such  jurisdiction  in  consequence  of  there  being  a 
warrant  unsupported  by  sworn  information.  Nothing  short  of  a 
clear  statutory  enactment  would  justify  such  a  conclusion.  That 
there  is  no  such  statutory  enactment,  I  think,  is  clear.  But  it  is 
said  there  are  decisions  which  govern  the  case.  The  decision  most 
relied  upon  on  behalf  of  the  prisoner  Hughes  in  Beg.  v.  8coUon 
(5  Q.  B.  493),  but  it  will  be  seen  by  examining  that  case  that  the 
very  ground  upon  which  it  was  decided  is  wanting  in  the  present 
case.  The  indictment  was  for  perjury  on  the  hearing  before 
justices  of  an  information  laid  under  1  &  2  Will.  4,  c.  32,  sects. 
40  &  41,  and  the  court  held  that  the  justices  had  no  jurisdiction 
to  hear  it,  because  by  sect.  9  of  6  &  7  Will.  4,  c.  65,  it  was 
expressly  made  a  condition  precedent  to  any  further  step  beyond 
the  information  that  the  matter  of  the  information  should  be 
deposed  to  by  oath  of  the  informer  or  some  other  credible  witness, 
and  no  such  deposition  had  been  made.  Whether  that  case  was 
rightly  decided  may,  I  think,  admit  of  considerable  doubt,  having 
regard  to  the  qualified  language  of  the  proviso  at  the  end  of 
sect.  9 ;  but,  assuming  the  right  construction  to  have  been  put 
upon  it,  there  is  no  such  enactment  in  the  present  case,  or  any- 
thing like  it.  I  think  it  unnecessary  to  review  all  the  cases 
which  were  cited  in  the  course  of  the  argument,  partly  because 
I  do  not  think  that  any  of  them  are  conclusive  either  way,  but 
mainly  because  I  found  my  judgment  upon  this,  that  the  pro- 
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yinons  contained  in  the  17th  section  of  the  34  &  35  Vict.  c.  112        Rk. 
(which  incorporates  the  11  &  12  Vict.  c.  43),  relative  to  process  or  ^      ^ 

proceedings  for  the  pnrpose  of  bringing  accused  persons  before        

justices,  are,  in  my  opinion,  directory  only,  and  do  not  in  any        1879. 
way  affect  the  jurisdiction   of  justices   to  hear    charges  made     p",    _ 
against  persons  who  are  before  them,  and  who  are  accused  of  j  Judicium, 
offences  over  which  the  justices  have  jurisdiction.    The  proviso  at 
the  end  of  sect.  2  of  11  &  12  Vict.  c.  43,  strongly  supports  this 
view.    We  are  not  told  by  the  learned  Judge  who  has  stated  this 
case  how  the  justices  dealt  with  Stanley ;  but  we  are  informed  by 
counsel  at  the   Bar  that  they   convicted  him   summarily,   and 
sentenced  him  to  imprisonment.     In  my  opinion  it  is  immaterial 
for  the  present  purpose  how  the  justices  disposed  of  the  charge, 
the  only  question  before  us  being  whether  the  justices  had 
jurisdiction  to  hear  it,  and  to  receive  evidence  upon  oath  in 
support  of  it.     I  think  they  had,  and  that  the  question  put  to  us 
should  be  answered  in  the  affirmative. 

FiSLD,  J. — ^I  also  am  of  opinion  that  this  conviction  should  be 
affirmed.  I  have  nothing  to  add  to  the  judgments  already 
delivered,  but  only  desire  to  say,  as  I  differed  from  my  brothers 
Cleasby,  B.  and  Grove,  J.,  in  Blake  v.  Beech  {uhi  sup,),  that  I  have 
carefuUy  reconsidered  my  judgment  in  that  case,  and  am  unable  to 
alter  the  view  I  then  entertained. 

HuDDLiSTON,  B. — The  question  in  this  case  is,  whether  a  con- 
viction for  perjury  committed  by  the  prisoner  Hughes  before 
justices  shoiUd  be  quashed,  because  there  was  no  information  on 
oath  for  the  warrant  upon  which  Stanley,  the  party  charged,  was 
brought  before  the  justices.  The  charge  against  Stanley  before 
the  justices  was  for  obstructing  Hughes,  a  police  constable,  in 
the  discharge  of  his  duty.  It  is  not  stated  in  the  case  under 
what  statute  the  charge  was  made  against  Stanley;  it  might, 
therefore,  have  been  under  34  &  85  Vict.  c.  112,  s.  12,  by  which 
he  might  be  convicted  summarily ;  or  it  might  have  been  under 
24  &  25  Vict.  c.  100,  s.  38,  by  which  he  might  have  been  sent 
for  trial  to  the  assizes  or  sessions.  If  the  charge  be  for  an 
offence  under  the  former  Act,  it  may  by  sect.  17  be  prosecuted  in 
manner  directed  by  Jervis's  Act,  11  &  12  Vict.  c.  43.  Sect.  1 
of  that  Act  provides  that,  "  where  an  information  shall  be  laid 
that  any  person  has  committed  any  offence  for  which  he  is 
liable  by  law  on  summary  conviction,  the  justice  may  issue  his 
summons.^'  This  is  the  process  by  which  the  person  to  be 
charged  is  called  on  to  appear.  By  sect.  2,  ''  if  being  served  the 
party  does  not  appear,  a  warrant  may  issue,  or  a  warrant  may 
issue  in  the  first  instance  if  the  justice  shall  think  fit,^'  but  in 
both  these  cases  the  matter  of  the  information  must  be  sub- 
stantiated to  the  satisfaction  of  the  justice  by  oath  or  affirmation ; 
and  if  the  summons  is  not  obeyed  the  justice  may  proceed 
ex  parte  on  proof  of  due  service.  By  sect.  10  it  is  declared  (that 
18  declaratory  of  the  common  law)  and  enacted  that  the  complaint 
in  case  of  an  order,  and  the  information  in  case  of  a  summary 
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R]».        conviction^  shall  be  made  or  laid  withoat  any  oath  or  affirmation 
OwBN  H  except  where  warrants  are  issued  in  the  first  instance  to  appre- 

hend^  and  then  the  matter  of  the'  information  must   be   sab- 

1879.  stantiated  by  the  oath  or  affirmation  of  the  informant.  Sect.  13 
pTp"_  deals  with  the  appearance  or  default  of  the  party  charged;  and 
Jurisdiction,  provides  that  the  case  may  be  heard  in  his  absence  on  due  proof 
of  the  service  of  the  summons,  or  a  warrant  for  his  appre- 
hension issued  and  committal;  and  for  the  dismissal  of 
complaint  or  information  if  the  complainant  or  informant 
does  not  appear  by  himself,  counsel,  or  attorney;  for 
the  adjournment  of  the  hearing;  and  concludes  thus,  ''but 
if  both  parties  appear,  either  personally  or  by  their  re- 
spective counsel  or  attorneys,  before  the  justice  or  justices 
who  are  to  hear  and  determine  snch  complaint  or  information, 
then  the  said  justice  or  justices  shall  proceed  to  hear  and 
determine  the  same.''  The  object  of  all  these  provisions  is  to 
bring  the  party  accused  before  the  justices,  to  enforce  his 
presence,  and  to  enable  them  to  deal  with  him  in  his  absence ;  but 
when  he  is  before  them,  the  justices  are  required  and  shall 
proceed  to  hear  and  determine.  The  information  on  oath  is  not 
necessary  to  give  the  justices  jurisdiction  to  try,  though  it  is 
necessary  to  give  them  jurisdiction  to  issue  a  warrant  to  appre- 
hend. The  jurisdiction  to  try  arises  on  the  appearance  of  the 
party  charged.  Sect.  14  shows  what  is  to  take  place  at  the 
hearing,  "  where  such  defendant  shall  be  present  at  such  hearing 
the  substance  of  the  information  shall  be  stated  to  him.''  The 
word  ''  stated "  is  important  as  pointing  out  that  no  summons, 
information,  or  other  document,  is  to  be  read  or  shown  to  him. 
An  information  is  nothing  more  than  what  the  word  imports ; 
namely,  the  statement  by  which  the  magistrate  is  informed  of  the 
offence  for  which  the  summons  or  warrant  is  required,  and  it  need 
not  be  in  writing  unless  the  statute  requires  it.  The  magistrate 
to  whom  it  is  made  is  not  necessarily,  and  very  often  never  is,  one 
of  the  magistrates  by  whom  the  case  is  subsequently  heard.  In 
practice  an  information  is  never  produced  before  the  justices.  If 
in  writing,  it  remains  with  the  magistrate  granting  the  summons 
or  warrant,  as  the  warrant  remains  in  the  custody  of  the 
constable.  The  clerk  to  the  justices,  or  the  police  officer 
present,  states  the  substance  of  the  information,  that  is,  the 
nature  of  the  charge ;  sometimes  where  there  is  a  charge  sheet, 
as  in  the  metropolitan  districts,  reading  from  it— K)therwise  not. 
The  charge  sheet  is  merely  the  statement  drawn  up  by  the 
inspector  at  the  station  of  the  charge  preferred  before  him.  He 
states,  in  fact,  the  substance  of  the  charge  or  information,  and  the 
prisoner  is  called  on  to  plead.  He  may  admit  the  truth  and  plead 
guilty,  or  he  may  not  admit  the  truth  and  desire  to  be  tried  for 
it,  or  he  may  apply  to  adjourn  or  object  to  the  jurisdiction.  But 
if  he  make  no  objection  (and  here  it  is  found  that  Stanley  made 
no  objection)  the  case  must  proceed.  Principle  and  authority 
seem  to  show  that  objections  and  defects  in  the  form  of  proouring 
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the  appeaarance  of  a  party  charged  will  be  gone  by  appearance.        Rbq. 
The  principle  is  that  a  party  charged  should  have  an  opportunity  ^       ^  . 

of  knowing  the  charge  against  him^  and  be  fully  heard  before         

being  condemned.  If  he  have  the  opportunity^  the  method  by  iB79. 
which  he  is  brought  before  the  justice  cannot  take  away  the  p  '^_ 
jarisdiction  to  hear  and  determine  when  he  is  before  them.  The  Ji^wd^tion, 
arrest  of  Stanley  was  no  doubt  illegal^  there  had  been  no  informa- 
tion or  oath  to  justify  the  warranty  and  it  might  be  that  if  the 
objection  had  been  taken  the  magistrates  might  have  entertained 
it,  but  they  could  then  and  there  have  issued  their  summons  for 
Staoley^s  apprehension  at  once,  on  a  verbal  information  which 
would  be  good  (fleaj  v.  Fuller y  1  Ld.  Baym.  610),  and  have  pro- 
ceeded to  hear  and  determine,  though  if  the  defendant  objected, 
they  ought  to  adjourn,  so  that  he  might  know  the  charge  and  be 
prepared  to  meet  it.  Bex  v.  Stone  (1  East.  649)  was  a 
conviction  under  the  game  laws,  and  the  objection  that  there 
had  been  no  summons  was  abandoned  on  argument,  and 
Lord  Kenyon  at  p.  649,  and  Mr.  Justice  Le  Blanc  at  p.  654, 
point  out  that  'Justice  requires  that  a  party  should  be 
dnlv  summoned  and  fully  heard  before  he  is  condemned ;  but  if 
he  be  present  at  the  time  of  the  proceeding,  and  heard  the  charge 
of  all  the  witnesses,  and  not  have  asked  for  any  further  time 
to  bring  forward  his  defence,  if  he  had  any,  this  at  all  times  has 
been  deemed  sufficient.''  This  was  a  case  in  which  the  objection 
was  made  to  the  conviction  that  it  did  not  appear  on  the  face  of 
it  that  the  defendant  was  duly  summoned,  but  the  principle  is  the 
same.  In  B.  v.  Shaw  (L.  &  0.  579,  10  Cox  0.  0.  66),  where 
there  was  no  information  of  any  kind,  Erie,  C.  J.,  points  out  that 
where  the  parties  are  before  a  magistrate  who  has  jurisdiction  in 
respect  of  time  and  place  (as  the  magistrates  had  here),  no 
summons  or  information  is  necessary  to  complete  his  jurisdiction, 
imless  the  obligation  is  imposed  by  the  statute  which  constitutes 
the  offence,  and  certainly  that  is  not  imposed  by  the  11  &  12  Vict. 
c.  43.  Blackburn,  J.,  in  that  case,  says  no  information  was 
required.  It  is  material  to  know  what  the  charge  is,  and  here 
the  case  finds  Stanley  was  charged  with  obstructing  the  police 
constable  in  the  discharge  of  his  duty.  Sometimes  a  summons 
or  other  writing  may  be  required,  but  no  antecedent  information 
is  necessary.  In  the  absence  of  one,  the  party  to  be  tried  may, 
if  he  please,  ask  for  an  adjournment,  but  if  he  does  not  do  so  the 
adjudication  is  good;  and  Montague  Smith,  J.,  says,  no  informa- 
tion or  summons  is  necessary  where  the  party  appears  voluntarily, 
and  I  do  not  think  it  makes  any  difference  if  he  be  there  com- 
pulsorily).  It  is  to  be  observed  that  this  decision  was  in  1865, 
long  after  Jervis's  Act  came  into  operation.  Indeed  Jervis's  Act 
(11  &  12  Vict.  c.  43)  is  referred  to  by  the  prisoner's  counsel.  Mr. 
Bowen's  argument  in  this  case  for  the  necessity  of  an  informa- 
tion is  entirely  based  on  Jervis's  Act  (11  &  12  Vict.  c.  43).  This 
case  is,  therefore,  a  distinct  authority  that  the  absence  of  such  an 
information  is  not  fatal  to  the  jurisdiction  of  the  justices.     In 
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Rw>.        Turner  v.  Postmaster-Oeneral  (6  B.  &  S.  756)  it  was  held  that 
OwenHuohbs  *'^^^S^  there  was  no  information  on  oath  (the  62  nd  section  of  21? 

'  &  25  Vict.  0.  97,  the  statute  on  which  the  defendant  was  con- 

1879.  victed,  requiring  one)  that  after  appearance  and  no  objection 
p^".  _  made,  no  objection  to  the  jurisdiction  of  the  justices  to  convict 
Jurisdiction,  could  be  taken,  that  any  defect  in  bringing  the  party  before  the 
justices  was  cured  by  appearance  and  the  merits  of  the  case  being 
gone  into,  and  that  the  justices  had  jurisdiction.  Blake  v.  Beech 
(I  Ex.  Div.  320)  is  to  the  same  effect.  I  wish  to  say  that  I 
subscribe  to  every  word  in  my  brother  Field's  judgment  in  that 
case.  The  judgments  of  Gleasby,  B.,  and  Grove,  J.,  are  based  on 
the  ground  that  the  objection  to  the  want  of  an  information  was 
distinctly  taken  before  the  magistrates.  R.  v.  Berry  {vhi  sup,), 
B.  V.  Fletcher  {vhi  sup,),  Rex  v.  Fuller  (1  Ld.  Baym.  Eep.  509) 
support  the  same  principle,  though  they  were  sought  to  be 
distinguished  in  argument  by  suggesting  that  the  inquiry  on 
which  the  perjury  arose  was  of  a  ^ua^t  civil  nature.  The  decision 
in  R,  V.  Scotton  (5  Q.  B.  493)  was  on  the  ground  that  by  the 
words  of  the  statute  6  &  7  Will.  4,  c.  65,  s.  9  it  was  a  condition 
precedent  to  any  further  steps  that  the  matter  of  the  information 
should  be  deposed  to  on  the  oath  of  the  informer,  or  some  other 
credible  witness.  I  think,  therefore,  that  Stanley  being 
before  the  justices  and  no  adjournment  asked  for,  and  being 
charged  with  an  offence  punishable  by  summary  conviction, 
though  there  had  been  no  information  on  oath  for  the  warrant, 
that  false  swearing  in  a  material  point  would  be  perjury.  The 
passages  quoted  in  the  argument  from  Paley  on  Convictions  and 
•Smith's  Leading  Cases  have  reference  to  the  statement  of  the 
information  in  the  old  form  of  conviction,  where,  of  course,  it 
became  necessary  to  show  in  that  part  of  the  conviction  all  the 
ingredients  to  give  jurisdiction.  The  form  of  conviction  in 
Jervis's  Act  omits  the  information,  but  if  the  offence  with  which 
Stanley  was  charged  was  one  under  24  &  25  Vict.  c.  100,  s.  38, 
for  which  he  might  be  committed  for  trial  at  the  assizes  or  quarter 
sessions,  I  entertain  no  doubt  that  there  need  not  have  been  an 
information  on  oath  or  warrant  to  give  the  justices  jurisdiction  to 
hear  and  commit  or  discharge.  The  practice  of  justices  with  regard 
to  indictable  offences  is  regulated  by  Jervis's  Act,  c.  42,  and  s.  8, 
provides  that  where  a  warrant  is  to  be  issued  there  must  be  an 
information  in  writing  on  oath,  but  not  where  a  summons  only  is 
issued.  There  is  no  section  pointing  out  what  is  to  be  done  at 
the  hearing,  as  in  Jervis's  Act,  11  &  12  Vict.  c.  43.  But  sect.  17, 
which  applies  to  the  examination  of  witnesses  provides,  '*  that 
where  any  person  shall  appear,  or  be  brought  before  any  justice^ 
charged  with  any  indictable  offence,  whether  such  person  appear 
voluntarily  upon  summons  or  have  been  apprehended  with  or 
without  warrant,  or  be  in  custody  for  the  same  or  any  other 
offence,  depositions  shall  be  taken  and  the  oath  administered 
before  the  witness  is  examined.''  The  justice  here,  therefore, 
has  expressly  jurisdiction  to  administer  the  oath  to  the  witness 
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when  the  party  is  charged  before  him,  whether  he  appear  or  be        Kkg. 
brought  there,  and  whether  there  be  or  be  not  a  warrant ;  and,  ^       ^' 

therefore,  having  jurisdiction  to  administer  an  oath,  false  swearing         

on  a  material  point  woold  be  perjury.     But  apart  from  either        1879. 
statute,  I  do  not  think  it  can  be  doubted  that  a  police  constable      „  ":    _ 
would  be  justified  in  taking  into  custody  without  summons  or   junsd^tion. 
warrant  any  person  who  was  assaulting  and  obstructing  him  in 
tbe  execution  of  his  duty,  and  subsequently  charging  him  with 
that  offence.     Upon  such  a  charge  being  made  (although  it  was 
entirely  false)    the  magistrates  before   whom  it  is  made   must 
inquire  into  its  truth,  and  to  do  so  must  have  jurisdiction  to 
administer  an  oath.     False  swearing  in  that  inquiry  on  a  material 
point  would  be  perjury.     In  any  view,  therefore,  I  am  of  opinion 
that  the  conviction  must  be  affirmed. 

DiNHAK,  J. — I  conceive  the  true  meaning  and  effect  of  the 
case  submitted  to  us  by  the  learned  Lord  Justice  to  be  as  follows  : 
John  Stanley  was  improperly  arrested  by  the  defendant,  Owen 
Hughes,  a  constable,  who  had  obtained  a  form  of  warrant  from 
the  clerk  to  the  clerk  of  the  justices,  which  was  filled  up  by 
the  clerk  or  by  Hughes  in  the  usual  form,  as  for  a  charge  of 
assaulting  and  obstructing  Hughes  in  the  execution  of  his  duty. 
This  warrant  was  improperly  signed  by  the  magistrate  without 
requiring  any  information  either  in  writing  or  upon  oath.  The 
magistrates  at  petty  sessions  finding  Stanley  before  them,  and 
having  been  verbally  informed,  either  by  Hughes,  or  their  own 
clerk,  that  Hughes  charged  Stanley  with  assaulting  him  and 
obstructing  him  in  the  execution  of  his  duty,  and  without 
inquiring  how  Stanley  had  been  brought  there,  administered  an 
oath  to  Hughes,  and  took  evidence  in  the  course  of  which 
Hughes  committed  perjury,  if  perjury,  in  law,  would  be  com- 
mitted  in  such  a  case ;  the  only  point  raised  for  our  consideration 
being  that  the  absence  of  a  written  information  or  of  an  informa- 
tion upon  oath  was  fatal  to  a  conviction  for  perjury.  No 
question  was  raised  at  the  petty  sessions  as  to  the  existence  of  an 
information  or  as  to  the  existence  or  legality  of  the  warrant  or 
arrest.  These  objections  were  first  suggested  upon  the  trial  of 
Hughes  for  perjury.  Stanley  made  no  objection  to  the  charge 
being  heard,  and  called  a  witness  in  his  own  behalf.  He  was,  in 
&ct,  as  was  admitted  upon  the  argument,  though  not  stated  in 
the  case,  convicted  and  sentenced  to  six  months'  imprisonment 
with  hard  labour,  a  sentence  which  could  only  have  been  passed 
upon  summary  conviction  under  the  powers  of  the  34  &  35  Vict, 
c.  112,  s.  12.  The  case  has  been  twice  most  ably  and  elaborately 
argued,  and  for  some  time  I  doubted  whether  the  conviction 
could  be  sustained,  but  upon  full  consideration  I  am  satisfied  that 
it  ought  to  stand.  The  main  argument  for  the  defendant  was 
based  upon  the  ground  that  the  offence  of  which  he  was  con- 
victed was  one  under  statute  34  &  35  Vict.  c.  112,  s.  12,  and  that 
by  virtue  of  sect.  1 7  of  that  Act,  coupled  with  the  provisions  of 
the   11    &   12    Vict.   c.    43,    thereby  incorporated,    the   whole 
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Reg.        proceeding  was  void,  and  without  jariadiotion  for  want  of  an 
^       g  information  upon  oath.    I  am  of  opinion,  however,  that  we  ought 

'  not  to  have  regard  to  the  conviction  in  considering  whetJler 

1879.  perjury  was  committed,  but  to  look  to  the  moment  at  which  the 
p~7~  ^  false  evidence  was  given,  and  consider  whether,  at  that  moment, 
juns^tion.  ^^^  magistrates  had  jurisdiction  to  hear  that  evidence  judicially. 
And  I  think  that  they  had  jurisdiction  to  hear  that  evidence 
judicially,  if,  at  the  trial  at  which  it  was  given,  it  was  evidence 
which  in  any  possible  event  they  might  have  acted  upon  judicially 
in  a  matter  within  their  jurisdiction  whether  the  result  of  their 
acting  upon  it  might  have  been  to  convict,  or  to  acquit,  or  to 
adjourn,  or  to  send  for  trial,  or  to  take  bail,  or  to  do  any  other 
judicial  act  within  their  competency.  At  the  moment  at  which 
the  false  evidence  in  question  was  given,  it  appears  to  me  that 
there  was  nothing  to  compel  the  magistrates  to  inquire  into  the 
mode  in  which  Stanley  had  been  brought  before  them.  If,  as  I 
suppose  (and  here  I  am  putting  the  case  as  favourably  as  it  can 
be  put  for  the  defendant)  nothing  more  happened  than  that  the 
magistrate  inquired  '^What  is  the  charge  against  that  man?'' 
and  Hughes  said  in  answer,  "  I  charge  him  with  assaulting  me, 
and  obstructing  me  in  the  execution  of  my  duty.;'  I  apprehend 
that  the  magistrates  would  at  once  have  had  jurisdiction  to  put 
Hnghes  upon  his  oath,  and  inquire  into  several  matters,  upon 
any  one  of  which  the  perjury  might  have  been  committed  wholly 
without  reference  to  what  they  might  in  the  result  feel  themselves 
bound  to  do  or  not  to  do.  For  example,  they  ihight  have  inquired 
into  the  name  and  number  of  Hnghes,  and  whether  he  were  really 
a  member  of  the  police,  and  actually  on  duty  at  the  time  of  the 
alleged  assault ;  whether  Stanley  was  really  the  person  who  had 
assaulted  him  or  not,  how  he  was  dressed,  whether  he  were 
alone,  or  with  others,  &c.,  and  indeed  even  if  Uie  jurisdiction  of  the 
magistrates  to  convict  depended  upon  whether  he  had  arrested 
Stanley  in  the  act,  or  arrested  him  upon  a  legal  warrant  after- 
wards obtained,  this  very  question  might  have  been  a  legitimate 
subject  of  inquiry.  Considering  that  this  was  a  case  in  which 
Hughes  complained  of  an  assault  upon  himself,  it  need  not  have 
occurred  to  tiiie  magistrates  in  the  first  instance  that  any  warrant 
at  all  would  have  been  necessary,  for  there  is  nothing  in  any  of 
the  statutes  to  repeal  the  common  law  which  would  have  enabled 
Hughes  if  the  charge  were  a  true  one,  to  bring  Stanley  at  once 
before  the  magistrates,  without  any  warrant  at  all.  The  charge 
actually  made  as  stated  in  the  case,  according  to  my  under- 
standing of  it,  is  much  more  nearly  in  accordance  with  the  pro- 
visions of  24  &  25  Vict.  c.  100,  s.  38,  than  those  of  34  &  35  Vict, 
c  112,  s.  12.  It  included  a  breach  of  the  peace ;  and  I  can  see  no 
reason  why  the  magistrates,  at  all  events,  in  the  absence  of  any 
objection  on  the  ground  of  the  illegality  of  the  arrest,  or  the 
want  of  an  information,  should  not  have  administered  an  oath, 
and  inquired  into  the  charge;  at  all  events,  until  any  doubt 
arose  as  to  their  jurisdiction  to  deal  with  it  finally  by  conviction. 
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It  was  contended,  that  even  nnder  11  &  12  Yict.  o.  42,  relating        Rn». 
to  indictable  offences,  the  right  of  the  magistrates  to  inquire  q^^^^  huqheb. 

would  not  be  well  founded  in  the  absence  of  an  information  in         

writing  or  npon  oath ;  but  I  am  of  opinion  that  there  is  nothing  1879. 
in  that  Act  to  destroy  the  jurisdiction  of  the  magistrates  to  Pe^ZZ^ 
inqoire  into  a  charge  of  an  indictable  offence,  where  the  person  Jurisdiction, 
charged  is  actually  in  custody  before  them.  The  first  section  of 
that  Act  shows  that  the  provisions  relating  to  warrants  and 
informations  are  not  intended  to  apply  in  such  a  case,  but  are 
merely  provisions  for  the  purpose  of  bringing  people  not  already 
in  castody  before  the  justices ;  but  it  is  not  necessary  to  consider 
farther  the  question  whether  the  conviction  was  good  or  bad,  and  I 
express  no  opinion  upon  it.  Their  jurisdiction  to  convict  appears 
to  me  to  be  a  totally  different  question  from  the  question  whether 
they  had  jurisdiction  to  take  evidence  in  such  a  case.  I  cannot 
hold  that  the  magistrates  who  tried  and  convicted  Stanley  (even 
if  the  conviction  be  one  that  cannot  be  supported)  had  no  juris- 
diction to  administer  an  oath  to  Hughes,  or  that  any  evidence  he 
gave  relevant  to  a  verbal  charge  of  assault  and  obstruction  was 
coram  nan  judice.  The  case  of  Reg,  v.  Scotton  (5  Q.  B.  493) 
which  at  first  seemed  to  me  to  be  in  favour  of  the  defendant's 
contention,  is,  I  think,  clearly  distinguishable  on  the  ground  that 
there  the  court  thought  that  the  only  possible  foundation  of  the 
magistrates'  jurisdiction  was  an  information,  whereas  in  the 
present  case  there  was  nothing  to  prevent  the  magistrates  pro- 
ceeding to  inquire  into  a  charge  which  in  at  least  one  other 
lawful  manner  might  have  been  brought  before  them  without  any 
information  at  all,  and  either  adjudicated  upon  by  them  or  sent 
for  trial.  In  the  view  I  take  of  this  case  it  is  necessary  to 
discnss  more  fully  the  contention  of  the  defendant's  learned 
counsel  as  to  the  applicability  of  Jervis's  Acts  to  the  case  upon 
the  supposition  that  because  the  conviction  was  one  under  34  & 
35  Vict.  c.  112,  no  evidence  given  upon  the  hearing  could  be  the 
subject  of  an  indictment  for  perjury  in  the  absence  of  an  informa- 
tion on  oath  or  in  writing.  In  my  view  all  that  was  necessary 
to  give  the  magistrates  jurisdiction  to  hear  evidence  was  that 
there  should  be  before  them  a  person  charged  with  an  offence 
within  their  general  jurisdiction  under  such  circumstances  as  to 
call  npon  them  to  take  evidence  before  they  could  decide  whether 
they  should  exercise  or  abstain  from  exorcising  some  legal  power 
which  they  possessed.  For  the  reasons  above  given,  I  think  such 
was  the  case  here,  and  that  the  evidence  falsely  and  corruptly 
given  upon  oath,  and  which  must  be  taken  to  have  been  held  by 
the  learned  Lord  Justice  to  have  been  relevant  and  material  to 
the  subject  matter  of  inquiry  before  the  justices  cannot  be  said 
to  have  been  coram  non  jicdice.  The  indictment  on  being  referred 
to,  appears  to  have  contained  an  allegation  that  the  perjury  was 
committed  upon  the  hearing  of  a  "complaint  or  information,'^ 
and  this  is  no  doubt  language  which  would  at  first  sight  lead  me 
to  expect  that  proof  would  have  been  given  of  a  charge  made 
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Rbq.        otherwise  than  in  the  way  in  whioh  it  appears  to  me  that  the  case 
^      ^  states  the  charge  in  this  case  to  have  been  made.     But  I  do  not 

'  think  that  the  words    "  complaint  or  information "  are  incon- 

1879.  sistent  with  a  verbal  charge  made  under  the  circumstances  sng- 
„"T~  gested  above.  The  statute  14  &  15  Vict,  c.  100,  s.  20,  which  is 
JuH»^ciion.  applicable  to  the  case  provides  that  ''  In  every  indictment  for 
perjury  it  shall  be  sufficient  to  set  forth  the  substance  of  the 
offence  charged  upon  the  defendant,  and  by  what  court,  or  before 
whom  the  oath  was  taken,  without  setting  forth  the  bill,  answer, 
information,  indictment,  declaration,  or  any  part  of  any  proceed- 
ing either  in  law  or  equity,  and  without  setting  forth  the  com- 
mission or  authority  of  the  court  or  person  before  whom  sach 
offence  was  committed.''  All  that  is  necessary  since  that 
statute  is  that  the  indictment  should  show  that  there  was  a 
proceeding  pending  before  the  court,  over  which  the  court  had 
jurisdiction,  and  I  think  -this  does  sufficiently  appear  in  the 
present  case,  and  that  it  is  not  necssary  to  tie  down  the  meaning 
of  the  words  to  any  particular  form  of  information  or  complaint. 
For  these  reasons  I  am  of  opinion  that  the  conviction  ought  to 
be  affirmed. 

Lord  CoLKBiDOE,  C.J.^-I  am  desired  to  say  that  the  Lord 
Chief  Baron  dissents  from  the  judgment  of  the  majority  of  the 
Court.  I  had  myself  prepared  a  judgment,  but  after  having  had 
the  advantage  of  reading  the  judgment  of  my  brother  Hawkins, 
I  should  only  be  expressing,  were  I  to  read  it,  in  less  forcible 
language  the  conclusions  at  which  he  has  arrived.  Without 
binding  myself  to  every  single  expression,  I  concur  in  the  result, 
and  the  train  of  reasoning  in  his  judgment.  And  this  being  the 
view  of  the  majority  of  the  Judges  who  heard  the  case,  the 
conviction  will  be  affirmed. 

Gcwoidion  affirmed. 
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COURT  OP  APPEAL. 

Sittings    at   Wkstminstbb. 

Thursday,  June  12th,  1879. 

(Before  Beamwell,  Brett,  and  Cotton,  L.JJ.) 

NiOOTTI  V.  COLVILLB.  (a) 

Sentence  of  imprisomnent — Computation  of  time — One  calendar 

month — Expiration  of  sentence, 

A  sentence  of  one  calendar  montVs  imprisonment  expires  on  the 
day  preceding  that  da/y  which  corresponds  numsrically  in  the 
next  succeeding  m^mth  with  the  day  on  vjhich  the  sentence  was 
passed.  If  there  is  no  such  corresponding  day  in  the  next  month, 
then  the  sentence  expires  on  the  last  day  of  that  month. 

Where  a  prisoner  was  sentenced  to  one  calenda/r  month^s  imprison- 
ment on  the  31st  day  of  October, 

Held  (affirming  the  decision  of  Denman,  J.),  that  the  month  expired 
on  the  SOth  day  of  November. 

Appial  from  a  decision  of  Denman,  J.  giving  judgment  for  the 
defendant. 

The  action  was  to  recover  damages  against  the  governor  of 
Coldbath  Fields  Prison  for  alleged  false  imprisonment  of  the 
plaintiff.  At  the  trial,  before  Denman,  J.  and  a  common  jnry, 
the  following  facts  were  proved  in  evidence  or  admitted. 

The  plaintiff  was  convicted  by  a  Metropolitan  police  magis- 
trate of  two  different  assaults.  The  convictions  took  place  at 
II  a.m.  on  the  31st  day  of  October,  and  the  commitments  were 
drawn  up  in  accordance  with  the  sentences  passed.  The  plaintiff, 
for  the  first  assault,  was  sentenced  to  be  imprisoned  for  ''  one 
calendar  month,''  and  for  the  second  assault  "  for  fourteen  dajs, 
to  commence  at  the  expiration  of  the  imprisonment  previously 
adjudged.''  The  prisoner  was  accordingly  taken  into  the  custody 
of  the  defendant,  who  was  the  governor  of  Coldbath  Fields  Prison, 
during  the  afternoon  of  the  81st  day  of  October,  and  finally 
released  at  9  a.m.  on  the  14th  day  of  December,  having  asked  to 

(a)  Reported  by  W.  Apflbiok,  Eaq.,  Banister-at-XAW. 
VOL.  nv.  X 
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Niooiii      be  released  on  the  preceding  day.    Denman^  J.  on  these  fiicts 

OoL^LLB.     *^^®^  *^®  3^^  ^  assess  the  damages  (which  they  did  at  20«.), 

and  reserved  for  farther  consideration   the    question   whether 

1879.       judgment  ought  to  be  entered  for  the  plaintiff  or  defendant.  After 
orT~_     hearing  the  arguments  of  counsel  on  further  consideration^  the 
Computation,  learned  judge  directed  judgment  to  be  entered  for  the  defendant, 
with  costs. 

The  plaintiff  appealed. 

The  case  in  the  court  below  is  reported  40  L.  T.  Bep. 
N.S.  522. 

The  plaintiff  in  person  contended  that^  as  his  imprisonment 
must  be  taken  to  have  commenced  at  midnight  on  the  30th  day 
October^  the  calendar  month  expired  on  the  29th  day  of  Novemberi 
and  that  being  so,  that  he  ought  to  have  been  released  on  the 
13  th  day  of  December.  Otherwise,  he  said,  he  would  have  been 
imprisoned  the  whole  of  November,  which  was  a  calendar  month, 
and  one  day  in  October,  and  also  for  the  fourteen  days.  He 
submitted  that  the  question  of  time  was  one  of  fact  for  the 
jury. 

A .  L.  Smith,  for  the  defendant,  was  not  called  upon  to  argue. 

Bboiwell,  L.J. — I  am  of  opinion  that  this  judgment  must  he 
affirmed.  As  Denman,  J.  said,  there  is  no  doubt  a  plausible  argu- 
ment for  the  now  plaintiff  that,  according  to  his  opinion,  he  has  been 
imprisoned  during  the  whole  of  November  and  one  day  in  October 
as  constituting  one  calendar  month.'  The  difficulty  really  arises 
because  the  term  "  calendar  month  "  is  not  applicable  except  as 
applied  to  particular  months,  and  that  it  is  inapplicable  where 
the  month  begins  in  the  middle  of  a  particular  calendar  month. 
Then  the  month  is  made  up  of  a  portion  of  two  calendar  months, 
which  may  be  of  unequal  lengths,  and  various  consequences  seem 
to  follow.  It  is  clear  that  the  only  sensible  rule  which  can  be 
laid  down  is  this,  that  where  the  imprisonment  begins  on  a  day  in 
one  months  so  many  days  of  the  next  month  must  be  taken,  if 
there  are  enough  days  to  do  it,  as  will  come  up  to  the  date  of  the 
day  before  that  on  which  the  imprisonment  commenced.  That  is 
to  say,  that,  if  the  day  of  imprisonment  commenced  on  the  5th 
day  of  the  month,  it  must  go  on  until  the  4th  day  of  the  next 
mouth ;  if  on  the  29th,  until  the  28th.  That  is  to  say,  you  must  take 
as  many  days  out  of  the  next  month  as  had  passed  in  the  month 
when  the  imprisonment  began  before  that  imprisonment  com- 
menced. If  that  were  not  so,  see  what  the  consequences  would  be. 
The  plaintiff  says,  ^^I  was  sent  to  prison  on  the  31st  day  of  October. 
Therefore,  I  ought  to  have  been  let  out  on  the  29th  day  of  Novem- 
ber. Otherwise  I  should  have  had  one  calendar  month's  imprison- 
ment, and  one  day  of  another  month.''  The  effect  of  his  argument 
is  this,  that  whereas  the  imprisonment  began  on  the  30th  day 
of  October,  it  ought  to  end  on  the  29th  day  of  November.  So 
ought  it  if  the  imprisonment  began  on  the  31st.  There  is  no 
reason  why  that  should  be  so.     Suppose  a  man  is  sentenced  to 
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two  calendar  months'  imprisonment^  when  does  he  come  oat  f      Niooin 
Certainly  not  until  the  80th  day   of  December.     Now,  if  one     cint^^it 

month  ends  on  the  29th  day  of  November,  how  do  you  get  the         

next  month  ending  on  the  30th?     The  only  way  to  make  sense  of  it        1879. 

is  to  apply  the  rule  I  have  mentioned.     It  would  never  operate  to    Senttnot^ 

the  prejudice  of  the  prisoner.     If  he  was  sent  to  prison  in  a  long   Confutation, 

month  he  would  get  thirty-one  days;  if  in  a  short  one  he  would  get 

thirty  days.     If  he  was  sent  to  prison  in  February,  so  much  the 

better  for  him.     If  he  went  to  prison  on  the  29th  day  of  January, 

according  to  the  rule  expressed  he  would  get  out  on  the  28th 

day  of  February ;    so   he    would   if  he  went  to  prison  on  the 

30th  day  of  January,  or  on  the  3  let,  or  on  the  let  day  of  February. 

He  would  then  have  the  benefit  of  an  imprisonment  shortened  by 

the  number  of  the   days   wanting  to  make  up  the  days  which 

had  elapsed  in  the  month  in  which  he  was  imprisoned  at  the  time 

of  his  imprisonment.     As  the  plaintiff  was  sent  to  prison  on  the 

Slat  day  of  October,    there    were    thirty   days   wanting  from 

the  next  month,  and,  as  a  consequence,  the  month  did  not  expire 

antil  the  30th.  Then  the  fourteen  days  did  not  begin  until  the  first, 

and  the  plaintiff  therefore  was  duly  kept  in  prison  until  the  14th. 

I  think  the  judgment  should  be  affirmed. 

Bkitt,  L.J. — ^The  expression  one  calendar  month  is  a  legal  and 
technical  phrase  to  which  we  must  give  a  legal  and  technical 
meaning.  It  does  not,  strictly  speaking,  mean  any  particular 
namber  of  days,  but  one  month  according  to  the  calendar.  We 
must  therefore  look  to  the  calendar  in  calculating  it,  and  not 
oonnt  the  days.  Now,  one  month  according  to  the  calendar,  in 
my  view,  is  one  month  from  the  day  of  the  imprisonment  until 
Uie  corresponding  numerical  day  of  the  next  month  less  one.  In 
some  cases  there  is  no  corresponding  numerical  day  in  the  next 
month,  becanse  it  is  a  shorter  month  than  the  one  in  which  the 
imprisonment  begins.  There  the  imprisonment  is  less  than  it 
otherwise  would  have  been,  and  in  favour  of  the  prisoner  it  must 
end  on  the  last  day  of  the  short  month. 

Cotton,  L.J. — 1  am  of  the  same  opinion.  I  think  Denman,  J. 
was  right  in  dealing  with  this  point  as  a  matter  of  law.  It  wasL 
for  the  judge  to  say,  on  the  meaning  and  construction  of  the 
sentence,  what  was  *'  one  calendar  month.''  The  plaintiff  contends 
diat  he  could  not  be  imprisoned  during  the  whole  of  one  calendar 
month  and  one  day  of  another  month.  The  question  then  is, 
what  is  the  meaning  to  be  given  to  the  term  '^one  calendar 
month  V  I  am  of  opinion,  although  difficulties  and  incongruities 
no  doubt  arise,  that  where  there  is  a  sentence  of  a  calendar 
month's  imprisonment  not  commencing  on  the  first  day  of  the 
month,  yon  must  consider  it  as  expiring  at  twelve  o'clock  on  the 
oorregponding  numerical  day  of  the  next  month,  and,  if  there  are 
not  enough  days  in  the  next  month,  in  favour  of  the  prisoner,  the 
sentence  will  expire  on  the  last  day  of  the  month.  The  conse- 
qnence  is  that  he  never  gets  a  longer  imprisonment  than  the 
number  of  the  days  in  the  month  in  which  he  is  to  be  imprisoned, 

X  2 
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NiGom  and  sometimes  will  get  a  less  number  of  days^  imprisonment  than 

CoLYSLLBL  *^®  numbor  of  days  to  be  found  in  the  calendar  month  for  which 

he  was  imprisoned. 

1879.  Appeal  dismissed. 

Sentence—        Solicitors  for  plaintiff^  Oold  and  Son. 
Ccmputanm,       Solicitors  for  defendant,  Nicholson  and  Herbert. 


itxtUtm. 


HIGH    COURT    OP    JUSTICE. 

COURT   FOR   CROWN   CASES   RESERVED. 

(Before  May,  C.J.,  Pallas,  C.B.,  O'Bbibn,  J.,  FiTzoBRAiiD,  B., 

Lawson,  J.,  and  Babby,  J.) 

May   16   and  June  4ij   1879. 

Reg.  u.  Patrick  Gbipfin.  (a) 

24  &  25  Vict  c,  100,  sect.  57 — Bigamous  marriage  contracted  in 
foreign  state — Evidence  of  laws  of  foreign  state. 

In  a  case  of  bigamy,  a  marriage  contracted  according  to  the  rites  of 
the  Roman  UathoUc  Church  in  a  foreign  state  is  presumed  to  be 
good  without  proof  of  the  law  of  that  foreign  staie  relating  to 
marriage. 

Per  Palles,  0,B.,  Fitzgerald,  B,,  Lawson,  J.,  and  Barry,  J.; 
dissentientibus.  May,  G.J.  and  (yBrien,  J. 

CASE  reserved  by  Fitzgerald,  J.,  from  the  County  Kerry 
Spring  Assizes,  1879.  The  prisoner  was  indicted  for 
bigamy.  The  evidence  for  the  prosecution  established  that  on 
the  18th  day  of  February,  1871,  the  defendant  was  married  to 
Julia  Kennedy,  who  was  alive  at  the  time  of  the  trial.  The 
marriage  was  celebrated  in  the  chapel  of  Elitalla,  county  of 
Kerry,  by  the  Rev.  James  Sheehan,  according  to  the  rites  of  the 

(a)  Reported  by  Obgq.  R.  Roobb,  Esq^  Barriater-at-Law. 
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Catholic  Clmrch.  No  question  was  raised  as  to  the  validity  of 
that  marriage^  or  as  to  the  identity  of  the  defendant.  The 
defendant  and  Julia  Kennedy  cohabited  as  husband  and  wife^ 
and  some  time  after  the  marriage^  but  it  did  not  appear  when, 
the  defendant  went  to  America.  The  further  evidence  given  to 
estabhsh  the  alleged  bigamous  marriage  was  as  follows  :  Johanna 
Barton  was  called  as  a  witness,  and  deposed  as  follows :  ^'  I  was 
born  at  Cahirciveen,  and  about  fifteen  years  since  I  left  this 
oonntry  and  went  to  the  United  States  of  America^  where  I 
resided  until  about  two  years  and  a  half  ago^  when  I  returned  to 
Ireland.  I  know  the  defendant.  I  met  him  for  the  first  time  in 
Springfield,  in  the  State  of  Illinois,  about  six  or  seven  years  ago.  I 
was  then,  and  had  been  for  the  five  or  six  years  previous,  resident 
at  Springfield.  The  defendant  also  resided  there,  and  lived  with 
his  sister.  He  proposed  marriage  to  me,  and  I  accepted  him, 
believing  him  to  be,  as  he  represented,  a  single  man.  I  am  a 
Cathohc,  and  he  professed  to  be  a  Catholic  also.  I  attended 
the  services  of  the  Catholic  church  at  Springfield,  and  have  seen 
Father  Burke  and  Father  Brady  officiate  as  Catholic  curates. 
The  banns  were  called  three  times  for  us  in  the  church,  and 
after  that  the  defendant  and  I  were  present  in  the  church,  and 
were  married  by  Father  Burke,  assisted  by  Father  Brady.  Father 
Burke  read  the  marriage  service  from  a  book.  I  lived  with  the 
defendant  for  about  five  weeks  after  that  as  his  wife,  and  I  was 
received  as  such,  and  called  Mrs.  Griffin.  Having  got  information 
that  he  had  been  previously  married,  and  that  his  wife  was  alive, 
I  separated  from  him  at  once.  My  brother  came  out  to  Spring- 
field and  questioned  the  defendant,  but  he  persisted  in  his 
assertion  that  he  was  a  single  man  at  the  time  of  our  marriage. 
I  remained  at  Springfield  for  about  a  year  after,  and  then  removed 
to  the  State  of  Indiana,  where  I  resided  until  my  return  to  Ireland 
about  two  years  and  a  half  since.''  No  further  evidence  was  given 
for  either  side  on  this  point.  Counsel  for  the  defendant  insisted  : 
First,  That  the  evidence  did  not  prove  the  commission  of  any 
offence  against  our  laws,  or  any  offence  of  which  the  Queen's 
Conrt  could  take  cognizance;  secondly,  that  there  was  no 
sufficient  proof  of  the  supposed  bigamous  marriage;  thirdly, 
that  there  was  no  proof  that  the  ceremony  alleged  to  have  been 
performed  at  Springfield  would  have  been  sufficient  to  con- 
stitute a  marriage  according  to  the  law  of  the  State  of  Illinois 
or  of  the  United  States,  or  that  the  ceremony  was  in  the  form 
prescribed  by  the  law  of  Illinois  or  of  the  United  States; 
Fourthly,  that  the  marriage  law  of  the  State  of  Illinois,  or  of  the 
United  States,  if  relied  on  for  the  prosecution,  should  have  been 
proved  as  a  matter  of  fact  as  in  the  case  of  the  Sussex  Peerage 
(11  CI.  k  F.  85)  and  Beg.  v.  Pov&y  (I  Dears.  Cr.  Cas.  32) ;  fifthly, 
Uiere  was  no  proof  that  the  canon  law  of  the  Catholic  Church,  or 
the  common  law  of  England  as  to  marriage,  had  been  adopted 
in  the  State  of  Illinois ;  sixthly,  that  the  offence,  if  any,  was 
committed  in  the  State  of  Illinois  and  against  the  law  of  that 
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Btate^  and  could  not^  oonsisteiitly  with  iubemational  law,  be  taken 
cognisance  of  by  any  court  in  this  country;  seventhly,  the 
words  "  or  elsewhere''  in  the  24  &  25  Vict,  c,  100,  s.  57,  should 
be  construed  to  mean  or  elsewhere  within  the  dominions  of  the 
Queen ;  eighthly,  that  the  inference  from  the  evidence  was,  that 
at  the  time  of  the  supposed  bigamous  marriage  both  parties  had 
become  domiciled  in  and  were  naturalised  subjects  of  the 
United  States  of  America,  and  consequently  within  the  proviso  of 
the  24  &  25  Vict.  c.  100,  s.  57,  and  they  relied  on  the  Naturalisa- 
tion Act  (33  Vict.  c.  14).  The  learned  judge  declined  to  rule 
the  points  1,  2,  3,  6,  7,  or  8  in  favour  of  the  defendant,  and  left 
the  case  to  the  jury  with  a  recommendation  if  they  believed  the 
evidence  of  Johanna  Barton  to  find  the  prisoner  guilty.  The 
jury  brought  in  a  verdict  of  "  guilty,"  and  the  learned  judge 
reserved  for  this  court  the  question  as  to  whether  he  should  have 
yielded  to  the  points,  Nos.  1, 2, 3, 6,  7,  and  8,  or  if  he  should  have 
directed  a  verdict  of  acquittal. 

Oroker  Barrington  and  Ferguson,  for  the  prisoner,  relied  on 
BuH  V.  Burt  (2  Sw.  &  Tr.  88),  Reg.  v.  Fanning  (10  Cox  C.  C. 
411  &  17  Ir.  0.  L.  289),  Ths  King  v.  The  Inhabitants  of  Brampton 
(10  East,  287),  Graham's  case  (2  Lewin  C,  C.  97).  A  witness 
conversant  with  the  American  law  should  have  been  examined : 
{Povey's  case,  1  Dears  0.  C.  22 ;  Reg.  v.  Savage,  13  Cox  C.  C.  178.) 

Atkinson  and  Ronan  {Reg.  v.  Allen,  L.  Rep.  1  C.  C.  &  Res.  368) 
overrules  Reg.  v.  Famdng.  See  Reg.  v.  Brawn  (I  C.  &  K.  144) ; 
Reg.  V.  Benson  (5  C.  &  P.  412).  Ov/r.  adv.  vult. 

Lawson,  J. — ^A  question  has  been  raised  in  this  case  of  con- 
siderable importance.  I  proceed  to  state  the  grounds  apon 
which  I  rest  my  judgment  that  the  conviction  should  be 
affirmed.  The  facts  which  give  rise  to  the  question  are  few. 
The  defendant  Patrick  Griffin  was  married  on  the  18th  day  of 
February,  1871,  to  Julia  Kennedy,  in  the  chapel  of  Kiltalla,  in 
the  county  of  Kerry,  by  a  Catholic  clergyman.  No  question 
was  raised  as  to  the  validity  of  this  marriage.  They  lived 
together  as  husband  and  wife,  and  shortly  after  the  marriage  he 
went  to  America.  He  resided  with  his  sister  at  Springfield,  in 
the  State  of  Illinois.  There  he  met  Johanna  Barton,  an  Irish 
woman,  a  native  of  Cahirciveen,  and,  representing  himself  to  be 
a  single  man,  he  proposed  marriage  to  ner.  She  accepted  him 
and  they  were  publicly  married  in  the  Catholic  Church  at 
Springfield  by  two  Catholic  clergymen,  who  officiated  at  that 
church,  the  banns  having  been  previously  called  three  times  in 
church.  The  date  of  this  second  marriage  is  not  accurately 
fixed,  but  it  was  six  or  seven  years  ago,  that  is,  a  year  or  two 
after  the  defendant  left  this  country  and  went  to  America.  The 
defendant  was  arrested  on  the  18th  day  of  December,  1878,  at 
Killonglin,  in  the  county  of  Kerry,  and  was  tried  for  this  ofienoe 
at  the  last  assizes  for  that  county.  The  learned  judge  told  the 
jury  that  there  was  sufficient  evidence  proper  to  be  considered 
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by  ihem  of  the  marriage  at  Springfield  with  Johanna  Barton^ 
apon  which    the  jary   might    infer    that   the    ceremony   then 
performed  was  sufficient  to  constitate  a  marriage  if  it  had  not 
been  for  the  previons  marriage  with  Johanna  Kennedy.     The 
point  mainly  argued  for  the  prisoner  was^  that  the  marriage  law 
of  the  State  of  Illinois  should  have  been  proved  as  a  matter  of 
fact,  and  that  in  the  absence  of  such  proof  there  was  no  sufficient     Ewdmot. 
evidence  of  the  second  marriage.     It  was  also  argued  that  the 
words  ''not  elsewhere '^  in  the  24  &  25  Vict.  c.  100,  s.  57,  must 
be  Umited  to  the  Queen's  dominions  abroad  or  the  colonies,  and 
do  not  embrace  foreign  countries.      But  the  words  ''not  else- 
where/' in  their  natural  and  ordinary  signification,  apply  to  all 
places  out  of  England  and  Ireland,  and  the  language  of  the 
proviso  at  the  close  of  the  section  makes  the  matter  plain  if  it 
required  it,  "provided  that  nothing  in  this  section  shall  extend 
to  any  second  marriage  contracted  elsewhere  than  in  England 
and  Ireland  by  any  other  than  a  subject  of  Her  Majesty ;"  this 
renders  every  subject  Of  Her   Majesty  who   is   guilty  of  this 
offence  amenable  to  the  law  if  he  comes  within  the  kingdom. 
Here  both  the  contracting  parties  were  subjects  of  Her  Majesty. 
They  never  appear  to  have  taken  any  step  to  divest  themselves 
of  Uieir  nationality,  and  the  sojourn  of  the  defendant  in  America 
was  a  brief  one.     There  is   nothing  to  show    that   they  ever 
obtained  an  American  domicile,  and  both  returned  to  their  native 
land.    In  my  opinion,  supposing  it  to  have  been  necessary  to 
show  that  his  marriage  was  a  valid  one  according  to  the  law  of 
Illinois,  it   must  be  presumed    to    be    so    in  the  absence   of 
evidence  to  the  contrary.      The  ceremony  was  publicly  performed 
by  the  clergymen  of  the  church  of  which  the  contracting  parties 
were  members,  after  the  publication  of  banns,  and  in  the  most 
solemn  manner ;  it  was  a  contract  per  verba  de  presenti,  to  which 
the  benedictio  sacerdotis,  which  was  held  to  be  requisite  in  Beg, 
V.  MUUs  (10  CL  &  F.  534),  was  added,  and  was  a  good  marriage 
at  common  law.     We  are  not  to  be  supposed  to  be  ignorant  of 
the  iact  that  the  Catholic  religion  prevails  over  the  world,  that  its 
priests  and  places  of  worship  are  recognised ;  and  if  we  find  that 
a  ceremony  was  publicly  performed  according  to  the  rites  of  that 
church,  are  we  to  require  the  presence  of  an  expert  to  depose 
that  such  a  marriage  is  a  legal  one  in  the  state  of  Illinois  f    We 
flhonld  presume  in  the  absence  of  evidence  to  the  contrary  that 
the  clergy  were  acting  according  to  law,  and  that  they  solemnized 
a  valid  marriage.     I  am  therefore  of  opinion  that,  assuming  it  to 
be  necessary  that  this  marriage  should  be  shown  to  be  valid 
tuscording  to  the  laws  of  Illinois,  there  was  evidence  that  it  was 
y^^ij  and  the  instruction  of  the  learned  judge  to  the  jury  was 
<^rreot.    The  authorities  sustain  this  view.     The  ordinary  text- 
hook  on  evidence  ( Archbold  884)  lays  it  down  thus :  "  Proof  that 
the  ceremony  was  performed  by  a  person  appearing  and  officiating 
tt  a  priest,  and  that  it  was  understood  by  the  parties  to  be  the 
mamage  ceremony  according  to  the  rites  and  ceremonies  of  the 
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foreign  country  would  be  sufficient  presumptive  evidence  of  it,  so 
as  to  throw  on  the  defendant  the  onus  of  infringing  its  vaUdity ; 
he   cites    the    case   of    Bex  v.    The  Inhabitants    of    Brampton 
(10  East.,  282,  289),  where  Lord  EUenborough  says,  "  1  think 
every  presumption  must  be  made  in  favour  of  its  validity  accor- 
ding to  the  law  of  the  country  where  it  was  so  celebrated,  having 
been    performed    there    in   a   proper  place,  and  by    a  person 
officiating  as  one  competent  to  perform  the  function/'      But  I 
think  this  case  may  be  rested  upon  higher  grounds,  and  upon 
these  I  wish  to  base  my  decision,  viz.,  that  it  is  immaterial  what 
the  local  law  may  be,  and  that  if  two  British  subjects  in  any 
foreign  country  go  through  a  form  of  marriage  which  the  law  of 
this  country  recognises  as  binding,  one  of  them  having  been  pre- 
viously married,  the  oflFence  of  bigamy  is  committed.     We  were 
referred  to  Story's  Conflict  of  Law  and  other  books  to  establish 
what  no  one  doubts — that  the  law  of  the  foreign  country  regulates 
the  marriage  of  all  persons  domiciled  there.     It  is  so,  so  far  as 
questions  of  pedigree  and  legitimacy  are  concerned.     No  one 
doubts  this.   But  to  apply  the  doctrine  to  the  second  marriage  in  a 
case   of  bigamy,  where   the   marriage  is   between   two  British 
subjects,  involves  a  confusion  of  thought.    The  case  of  Beg,  v.  Alkn 
(L.  Rep.  1  Or.  0.  368)  appears  to  have  restored  the  law  to  what  it 
was  understood  to  be  before  the  case  of  Beg.  v.  Fanning,  and  to 
have    set    up    the    authority   of    the    case   of  Beg.   v.  Brawn 
(1  0.  &  R.  141),  where  Lord  Denman  thus  lays  it  down,  "It  is 
the  appearing  to   contract  a  second  marriage,  and   the  going 
through  the  ceremony,  which  constitutes  the  crime  of  bigamy.'' 
In  Beg.  v.  Allen,  Chief  Justice  Cockbum  says,  "  Where  a  person 
already  bound  by  an  existing  marriage  goes  through  a  form  of 
marriage  known  to  and  recognised  by  the   law  as  capable  of 
producing  a  valid  marriage,  for  the  purpose  of  a  pretended  and 
fictitious  marriage,  the  case  is  not  the  less  within  the  statute  by 
reason  of  any  special  circumstances  which  independently  of  the 
bigamous   character   of   the   marriage   may   constitute    a  l^al 
disability  in  the  particular  parties  and  make  the  form  of  marriage 
resorted  to  specially  inapplicable  to  their  individual  case."    This 
case  very  clearly  falls  within  this  rule.     Many  cases  were  put  in 
argument  which  may  present  difficulties  and  on  which  I  oner  no 
opinion;   but  in  my  judgment,  if  two  British  subjects  contract 
a  marriage  which  would  be  valid  if  celebrated    in   their  own 
country,  it  is  immaterial  whether  that  marriage  takes  place  in  a 
country  whose  laws  do  not  at  all  recognise  that  form  of  marriage 
as  valid,  so  far  as  the  crime  of  bigamy  is  concerned ;  although  of 
course,  in  questions  of  pedigree,  the  law  of  the  country  where 
the  parties  are  domiciled  at  the  time  must  determine  the  vaUdity 
of  the  ceremony.    Much  stress  was  laid  upon  the  various  statute 
which  enable  British  subjects  to  marry  abroad  at  the  British 
embassy  and  at  the  house  of   a  consul.     Their   object  was  to 
facilitate  the  proofs  of  such  marriage,  and  to  remove  all  questions 
as  to  the  nation  of  the  parties  and  their  children  in  a  civil  court. 


OniMlNAL  LAW   OASfeR. 


313 


They  do  not  in  the  least  clash  with  the  law  of  England  as  laid 
down  by  Lord  Denman^  and  affirmed  nnanimonsly  bj  the  Judges 
of  England  in  Beg.  v.  Allen. 

Babrt^  J.  concnrred  with  Lawson^  J. 

FiTZOBRALD^  B. — The  prisoner  in  this  case  was  tried  and  con- 
Ticted  on  a  charge  of  bigamy.      For  the  purpose  of  the  case 
reser^ed^  we  mast  assume  that  the  prisoner's  first  marriage  with 
a  woman  shown  to  be  alive  at  the  time  of  the  trial  was  duly 
proved.     This  first  marriage  was  solemnised  on  the  18th  day  of 
Febraary^  1871«  at  Kiltalla,  in  the  county  of  Kerry,  in  Ireland. 
The  only  evidence  offered  of  a  subsequent  (the  second)  marriage 
was  that  of  the  alleged  second  wife.     In  substance  the  question 
which  we  have  to  decide  is  whether,  having  regard  to  certain 
objections  taken  at  the  trial,  her  testimony  was  properly  left  to 
the  jury  as  evidence  that  the  prisoner  did  marry  another  person 
within  the  meaning  of  the  statute  24  &  25  Vict.  c.  100,  s.  57. 
The  learned  judge  who  tried  the  case  left  this  evidence  to  the 
jury,  with  a  recommendation,  if  they  believed  it,  to  convict  the 
prisoner.     We  have  nothing  to  do  with  the  question  whether  the 
verdict  was  or  was  not  against  the  weight  of  evidence,  or  whether 
the  judge's  intimation  of  opinion  that  the  weight  of  evidence  was  in 
favoar  of  a  conviction  was  right  or  wrong.     We  have  only  to  con- 
sider the  point  of  law,  that  is  to  say,  whether  the  evidence,  having 
regard  to  the  objections   made  at  the  trial  on   behalf  of  the 
prisoner,  was  rightly  left  to  the  jury  at  all.     Upon  some  of  these 
objections  I  do  not  intend  to  dwell.     The  second  marriage,  if 
there  was  such,  took  place  in  one  of  the  United  States  of  America. 
On  what  ground  it  was  objected  that  such  State  is  not  a  place 
elsewhere  than  in  England  or  Ireland,  within  the  meaning  of  the 
statute  24  &  25  Vict.  c.  100,  s.  57,  I  am  unable  to  understand. 
Again,  it  seems  to  me  clear  that  by  the  case  stated  it  was  in- 
tended that  we  should  understand  that  both  of  the  parties  to 
this  alleged  second  marriage  were  by  birth  subjects  of  the  Queen, 
and  that  of  each  the  domicile  of  birth  was  Ireland.     I  should 
have  so  thought,  independently  of  the  objections,  but  what  was 
understood  at  the  trial  seems  plain  from  the  objection  numbered 
8:  ''That  the  inference  from  the  evidence  was,  that  at  the  time 
of  the  supposed  bigamous  marriage  both  parties  had  become 
domiciled  in  and  were  naturaUsed  subjects  of  the  United  States 
of  America/'  This  is  unintelligible,  unless  it  had  been  ascertained 
that  there  was  a  domicile  and  allegiance  to  be  changed.     Now,  I 
can  find  no  evidence  of  a  change  of  domicile  or  allegiance  in  fact, 
and  much  less  any  facts  from  which  such  change  would  be  an 
inference  of  law.     This  is  plain  as  to  allegiance.     And  as  to  the 
domicile  of  the  prisoner,  which  is  the  only  important  domicile  to 
be  considered,  the  only  evidence  is,  that  he  was  in  Ireland  at  all 
events  till  1871,  that  he  was  again  in  Ireland  in  1878,  and  as  to 
anything  done  by  him,  or  as  to  his  locality  in  the  interval,  except 
his  residence  during  the  courtship,  and  for  five  weeks  after  the 
second  marriage^  there  is  no  evidence  at  all.    As  to  the  second 
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marriage  there^  if  there  was  any^  it  was  a  marriage  between  Iriah 
subjects  and  the  domicile  of  the  supposed  husband  at  the  time 
of  the  marriage  was  Ireland.     Had  the  marriage  been  yalid,  the 
result^  though  not  of  much  consequence  in  the  present  case^  is, 
that  it  would  have  been  as  to  its  incidents,  and  the  rights  and 
liabilities  arising  from  it,  an  Irish,  or  what  is  the  same  thing,  an 
English,  marriage.     This  is  shown  by  such  cases  as  Warrender  v. 
Warrender  (2  01.  &  P.  488) ;  Monro  v.  Monro  (7  01.  &  F.  842) ; 
Brook  V.  Brook  (9  H.  of  L.  Oas.  193),  and  in  our  own  country 
Magheey.  McAllister  (3  Ir.  Oh.  Rep.  604).    The  only  real  objection 
is  that  the  question  of  the  second  marriage  ought  not  to  have 
been  left  to  the  jury,  because  it  having  been  proved  to  have  taken 
place  in  one  of  the  United  States  of  America,  no  evidence  was 
given  that  it  was  solemnised  conformably  with  the  law  of  tiiat 
State,  or  with  the  general  law  of  the  United   States.      This 
objection  assumes  either  that  there  is  a  law  of  the  particular 
State,  or  of   the  United   States  relating  to   the    predicament 
''  marriage,''  which  ought  to  have  been  proved  by  the  Crown,  or 
that,  if  there  be  not,  the  Orown  ought  to  have  proved  that  there 
is  not,  or  finally  that,  if  it  is  to  be  assumed  that  there  is  not,  the 
prisoner  ought  to  have  been  acquitted.     The  courts  of  justice  in 
this  country  can  take  no  judicial  notice  of  what  the  law  of  a 
foreign  state  as  to  any  matter  in  question  is,  or  indeed  that  there 
is  any  law  of  such  state  relating  to  such  matter.     I  apprehend 
that  they  could  not.  even  as  to  the  United  States  of  America, 
assume  (what,  however,  everybody  knows),  that  the  common  law  of 
each  of  the  States  of  the  Union,  save  so  far  as  altered  by  legisla- 
tion, is  the  common  law  of  England.      It  is  certain  that  the 
prisoner    in  the  case  before  ns  gave  no  evidence  of   the  law 
relative  to  marriage  in  the  particular  state,  or  in  the  United 
States.     Before  I  state  the  evidence  relating  to  the  marriage  in 
question  in  this  case  I  may  dispose  of  one  of  the  foregoing 
assumptions  on  which  the  objection  may  rest.     If  in  the  absence 
of  any  evidence  on  either  side  as  to  the  existence  of  any  law 
relating  to  marriage  in  the  foreign  state  it  was  the  duty  of  the 
Court  to  assume  that  there  was  no  such  law,  it  seems  to  me 
impossible  to  conclude  that  the  prisoner  ought  to  have  been 
acquitted.     Surely  it  cannot  be  said  that  British  subjects  in  a 
country  in  which    there   is   no   law   relating   to  marriage  are 
precluded  from  entering  into  matrimony^  even  though  they  have 
the  means  of  solemnising  it  perfectly  according  to  the  law  of 
their  own  country.     The  objection^  therefore,  in  this  case  really 
is,  that  it  lay  on  the  Orown  to  show  either  that  there  was  or  was 
not  a  law  of  marriage  in  the  foreign  state,  and,  if  there  was,  to 
show  that  the  second  marriage  was  solemnised  conformably  with 
such  law.     The  testimony  of  the  second  wife  as  to  the  second 
marriage  is  this.     [His  Lordship  here  read  the  evidence.]     This 
seems   to   me  clear   evidence  of  a  perfectly  regular  marriage 
according  to  the  common  law  of  England,  and  the  canon  law 
80  fSar  as  recognised   in  England^  it  wants  no  element  of  a 
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perfect  marriage  in  facie  ecclesice.  No  doabt^  however,  it  was 
solemnised  in  the  United  States  of  America,  and  not  in  England 
or  Ireland,  though  between  British  subjects.  It  is  hardly 
necessary  to  observe  that  I  am  speaking  of  this  marriage  wholly 
without  reference  to  the  husband's  incapacity  to  contract. 
There  are  two  general  rules  about  which  as  general  rules  there 
can  be  no  dispute.  English  courts  will,  so  far  as  their  mode  of 
procedure  will  admit,  give  effect  to  a  contract  made  abroad  if 
Bach  contract  be  a  valid  contract  according  to  the  law  of  the 
Goontry  in  which  it  was  in  fact  made  and  construe  such 
contract  according  to  the  laws  of  that  country.  They  will  not  so 
give  effect  to  a  contract  made  abroad  if  it  be  not  valid  according 
to  the  law  of  the  country  where  it  was  in  fact  made.  Both  rules 
admit  of  exceptions  into  the  consideration  of  which  I  do  not 
intend  to  enter.  Contracts  are  either  executory  or  executed. 
Marriage  is  a  contract ;  but  it  is  an  executed  contract,  executed 
in  the  very  making  of  it  creating  the  relation  of  husband  and 
wife.  In  speaking,  therefore,  of  giving  effect  to  it,  what  is 
meant  is  that  English  courts  will  enforce  the  incidents  to  the 
rights  and  liabilities  arising  out  of  that  relation.  In  this 
respect  there  is  the  important  difference  I  have  already 
alladed  to,  between  a  marriage  solemnised  abroad  between 
English  subjects  whose  domicile  is  English  and  a  marriage 
Bolenmised  between  persons  whose  domicile  is  foreign.  In 
the  one  case,  the  marriage,  though  solemnized  abroad, 
is  an  English  marriage  with  the  incidents,  rights,  and 
liabilities  of  an  English  marriage.  In  the  other,  a  foreign 
marriage  with  the  incidents,  rights,  and  liabilities  of  a  foreign 
marriage.  But  there  is  to  all  contracts  made  abroad  (or  I 
should  say,  may  be)  a  preliminary  question ;  that  is  to  say,  whether 
the  contract  is  valid  according  to  the  law  of  the  country  where  it 
was  in  fact  made  and  it  is  with  this  question  that  we  have  to  do 
here.  When  the  suggestion  is  made  in  the  Court  of  any  country 
that  matrimony  or  any  other  contract  which  it  is  considering  is 
invahd  according  to  the  law  of  another  country  in  which  it  was 
in  fact  made,  the  very  raising  of  the  question  supposes  that 
both  countries  accept  some  common  notion  of  the  thing  in 
controversy,  otherwise  the  laws  compared  would  not  be  laws 
relating  to  the  same  thing.  Matrimony  or  any  other  contract 
must,  according  to  the  laws  of  both  countries,  have  something 
which  the  laws  of  both  are  agreed  in  regarding  as  of  its  essence. 
Each  country  may,  by  positive  law,  make  something  else  of  the 
essence  in  that  country,  and  what  each  country  may  fix  upon  for 
Buch  purpose  may  be  very  different.  But  it  is  of  these  matters  of 
positive  institution  (call  them  solemnities  or  what  you  will,  in 
order  to  distinguish  them  from  those  on  which  both  are  agreed 
in  regarding  as  of  the  essence),  it  is  of  these  matters  only  that 
yon  are  inquiring  when  you  ask  whether  the  contract  is  valid 
according  to  the  law  of  the  countnr  in  which  it  was  made.  The 
mnnidpal  laws  of  any  country  relating  to  matrimony  are  laws 
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relating  to  a  thing  which  has  an  essence  independent  of 
those  particular  laws^  thoagh^  of  course^  recognised  by  the 
law  of  that  country;  and  it  is  only  between  two  countries 
whose  laws  recognise  matrimony  as  having  such  essence^ 
that  you  can  compare  the  laws  relating  to  matrimony. 
What  is  recognised  as  the  essence  of  matnmony,  ipsum 
matrimomum,  in  this  sense  by  the  law  of  England  is  the 
present  irrevocable  pledging  of  the  service  of  the  person  of  each 
of  the  parties  to  the  contract  to  the  other.  I  use  the  word 
person  in  a  large  sense^  and  when  I  say  irrevocable  I  mean 
irrevocable  by  mutual  consent  or  at  the  will  of  either.  But  the 
common  law  of  England  made  of  the  essence  of  the  contract  the 
presence  of  a  clerk  in  holy  orders  when  such  pledge  was  made. 
No  marriage  made  in  England  therefore  was  valid  which 
was  not  so  celebrated^  and  the  same  was  true  in  Ireland 
and  elsewhere  in  English  dominions  where  the  common  law 
of  England  prevailed.  For  these  propositions  the  case  of  Beg. 
V.  Millis  (10  Gl.  &  F.  534)  is  an  authority.  This  law  relating  to 
marriage  did  not  necessarily  invalidate  a  marriage  made  in  a 
foreign  country  which^  recognising  matrimony  as  having  the 
same  essence  as  that  recognised  by  the  English  law^  had  no  such 
municipal  law  relating  to  matrimony.  No  doubt^  however^  such 
country  might  itself  have  a  municipal  law  relating  to  matrimony 
which  would^  in  an  English  courts  invalidate  a  marriage  made  in 
that  country^  though  there  was  no  such  law  in  England.  The 
case  of  Reg.  v.  Millis,  and  the  case  of  Beamish  v.  Beamish  (9 
H.  of  L.  274),  show  the  ground  on  which  the  common  law 
must  be  considered  as  mining  the  presence  of  a  clerk  in  holy 
orders  of  the  essence  of  the  contract.  It  was  to  provide  an 
assurance  that  in  the  making  of  the  contract  there  was  that 
present  pledging  in  which  what  I  may  call  the  natural  essence 
of  marriage  consists.  The  presence  of  the  church,  for  which 
the  presence  of  the  clerk  came  to  be  substituted,  is  and  always 
has  been  considered  full  and  sufficient  evidence  that  the  consent 
of  the  parties  was  duly  and  sufficiently  given.  As  evidence 
this  belongs  to  the  lex  fori.  But  the  lex  loci  contractus,  in 
England  made  the  presence  of  the  clerk  of  the  essence  of  the  cx>n- 
tract,  in  order  to  dispense  as  far  as  might  be  with  litigation  as 
to  the  nature  and  sufficiency  of  the  consent  actually  given.  In 
truth  the  temporal  courts  in  England  had  no  direct  jurisdiction 
to  inquire  into  the  validity  of  marriages  at  aU,  and  although 
marriage  was  voidable  they  could  not  avoid  it ;  this  belonged  to 
the  court  Christian  and  the  common  law  made  that  a  matter 
which  was,  and  still  continues  to  be  by  the  lex  fori  full  and 
sufficient  evidence  of  the  consent  which  makes  matrimony  of  the 
essence  of  the  contract.  Such  presence  of  the  chureh  or  clerk  is 
now  no  less  evidence  than  it  then  was  of  there  having  been  the 
consent  which  makes  matrimony,  and  this  (as  the  law  of  evidence 
is  of  the  lex  fori)  is  equally  so  as  applied  to  foreign  marriages. 
Where   such   presence   is   proved   tiiere   is  sufficient  evidenoe 
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tliat  the  marriage  lias  all  that  is  of  the  essence  of  matrimony 
in  all  coantries  which  can  be  considered  as  having  laws  relating 
to  matrimony  in  any  sense  material  to  be  inquired  afler^  laws^ 
that  is  to  say^  relating  to  matrimony  recognised  as  having  such 
essence.  In  this  case^  as  to  the  second  marriage  in  the  United 
States,  there  is  sufficient  evidence  of  a  marriage  having  all  that 
is  of  the  essence  of  matrimony  in  any  country  which  can  have 
laws  relating  to  matrimony  in  any  sense  material  to  be  inquired 
after.  And  the  question  is  whether  a  party  proving  a  marriage 
which  has  all  that  is  of  the  essence  of  marriage  according  to  all 
laws,  material  to  be  considered,  is  bound  further  to  show  that 
there  is  no  law  of  the  country  where  it  was  made  which  invali- 
dated it.  No  doubt  there  may  be  such  a  municipal  law,  as  there 
was  in  England.     I  can  find  no  authority  whatever  for  any  such 

K)po6ition,  either  as  regards  matrimony  or  any  other  contract, 
ere  is  no  authority  for  the  proposition  that  a  party  relying  on  a 
contract,  be  it  matrimony  or  any  other  contract,  if  he  shows  that 
ike  factum  has  what  I  may  call  the  natural  essence  of  a  contract 
of  tiie  kind  in  question,  is  bound  to  show  in  the  first  instance 
when  that  contract  is  made  in  a  foreign  country  that  the  foreign 
oonntry  has  a  law  relating  to  contracts  of  the  kind,  or  that  it  is 
conformable  to  such  law.  It  may  be,  and  it  often  is,  necessary  or 
convenient  that  he  should  show  in  the  first  instance  what  the 
foreign  law  is.  It  may  be  necessary  if  the  construction  of  the 
language  used  would  be  different  by  the  foreign  law  from  what 
it  is  in  England,  or  where  any  other  effect  which  he  seeks  to  give 
to  the  contract  is  different  from  the  effect  which  would  be 
given  to  it  in  England.  It  may  be  convenient  because  proof  of 
its  conformity  to  the  foreign  law  may  be  the  easiest  way  of 
proving  that  it  has  what  is  of  the  essence  of  the  contract.  But 
if  proper  evidence  be  given  that  it  has  what  is  of  the  essence  of 
the  contract  it  will  be  presumed  to  be  according  to  the  foreign 
law  (if  any  such  there  be)  without  any  evidence  of  such  foreign 
law  until  the  contrary  is  shown.  In  every  case  of  marriage  the 
presence  of  a  clerk  in  holy  orders  is  evidence  that  the  contract 
has  what  is  of  its  natural  esseoce,  and  therefore,  though  the 
marriage  be  in  a  foreign  country,  if  such  presence  be  proved  a 
foreign  law  invalidating  the  marriage  must  be  shown  by  him  who 
impeaches  it.  But  the  cases  go  much  further.  A  marriage,  or 
any  other  contract,  may  be  held  valid  if  made  in  a  foreign 
country  though  invalid  according  to  the  law  of  England,  and  that 
without  proof  of  foreign  law.  For  this  the  case  of  Bex  v. 
Inhabitants  of  Brampton  (10  Ezch.  282)  is  in  the  case  of 
matrimony  a  distinct  authority.  That  case  was  much  misunder- 
stood I  think  in  the  argument.  There  was  a  marriage  had 
abroad,  and  there  certainly  was  no  evidence  of  any  foreign  law 
whatever  relating  to  marriage,  the  objection  was  the  same  as 
that  made  here,  that  there  was  no  evidence  of  the  foreign  law. 
It  would  not  have  been  necessary  if  the  parties  carried  the  law 
of  England  with  them,  and  the  marriage  was  according  to  the 
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law  of  England  by  a  priest  in  holy  orders.  Botb  these  matters 
appeared  to  be  doubtful^  according  to  the  opinion  of  some  at 
least  of  the  jadges^  and  principally  whether  there  was  safficient 
evidence  of  the  presence  of  a  priest  in  holy  orders.  Bnt  all  agreed 
that  there  was  evidence^  according  to  the  law  of  England,  of  a 
marriage  from  which  a  contract  per  verba  de  presenti  might  be 
presumed ;  and  it  was  decided  that  the  foreign  law  need  not  be 
proved,  bat  that  the  marriage  should  be  presumed  conformable 
to  it,  if  any  such  there  was.  Tbe  case  of  Male  v.  Roberts 
(3  Esp.  168),  before  Lord  Eldon,  when  Chief  Justice  of  the 
Common  Pleas,  is  a  strong  instance  in  a  contract  of  another 
kind.  That  was  an  action  for  money  paid  to  the  nse  of  the 
defendant  in  Scotland.  It  appeared  that  the  defendant  was  an 
infant,  and  the  payment  was  not  for  necessaries ;  it  would  have 
been  void,  therefore,  by  the  laws  of  England.  It  was  insisted 
that  it  could  not  be  presumed  that  the  laws  of  the  two  countries 
were  different,  and  that  if  they  were  the  plaintiff  was  bound  to 
show  it.  Lord  Eldon  says,  '^  What  the  law  of  Scotland  is  with 
respect  to  the  right  of  recovering  against  an  infant  for  necessaries, 
I  cannot  say.  But  if  the  law  of  Scotland  is  that  such  a  contract 
as  the  present  could  not  be  enforced  against  an  infant,  that 
should  have  been  given  in  evidence  and  I  hold  myself  not 
warranted  in  saying  that  such  a  contract  is  void  by  the  law  of 
Scotland  because  it  is  void  by  the  law  of  England.  The  law  of 
the  country  where  the  contract  arose  must  govern  the  contract, 
and  what  that  law  is  should  be  given  in  evidence  to  me  as  a  fact. 
No  such  evidence  has  been  given,  and  I  cannot  take  the  &ct  of 
what  that  law  is  without  evidence.  It  was  not  of  the  essence  of 
the  contract  in  that  case  that  the  promisor  should  be  adult, 
though  the  municipal  law  in  England  makes  it  so  in  some  cases ; 
and  no  presumption  was  made  that  the  law  of  Scotland  was  the 
same,  though  no  evidence  of  the  law  being  otherwise  was  given  by 
the  plaintiff.  In  truth,  the  general  rule  is  that  if  a  contract  made 
in  a  foreign  country  be  propounded  against  any  party  to  it,  if  the 
liability  of  the  defendant  differs  from  his  liability  in  this  country, 
he  must  show  it.  So  the  law  is  stated  by  Lord  Tenterden  in 
the  case  of  Brown  v.  Oracey  (D.  &  B.  N.  P.  C.  41)  in  the 
note.  This  was  not  a  case  of  marriage,  but  the  case  in  a  note 
to  which  it  is  found  was,  that  is  the  case  of  Lacon  v.  Higgifu 
(D.  &  B.  N.  P.  C.  39),  which  is  also  reported  in  3  Stark. 
178.  That  was  an  action  for  goods  sold  and  delivered 
against  a  woman  to  which  there  was  a  plea  of  coverture ;  there 
was  a  question  as  to  the  right  to  begin.  Lord  Tenterden,  then 
Chief  tJustice  Abbott,  said  that,  as  the  plaintiff  had  to  prove  the 
amount  of  damage,  he  was  entitled,  if  he  thought  proper,  to 
begin,  but  that  if  he  did  he  must  go  into  his  whole  case  as  to 
coverture.  The  Counsel  for  the  defendant  then  admitted  the 
amount  claimed  and  began.  He  proved  a  marriage  between  the 
parties,  at  Versailles,  by  a  Protestant  priest,  ana  cohabitation; 
and  the  plaintiff,  who  impeached  the  marriage,  was  then  put  on 
his  case  and  succeeded  by  proof  of  the  French  law  in  showing 
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tbftt  the  marriage  was  inyalid.    The  law  is  pat  the  same  as  to       Bao. 
the  effect  of  a  contract;  effect  will  be  given  to  it  according  to  the      p^^^ 
EngUsh  law,  thongh  made  in  a  foreign  conntry,  nnless  there  be      Gbivfin. 
proof  that  the  foreign  law  gives  it  a  different  effect.     Of  this  the 

CBse  of  Freemantell  v.  Dedire  ( 1  P.  W.  241 )  is  an  instance.    Effect       

was  there  given  to  a  contract  made  in  Holland,  and  to  parties  Bigan^^ 
insisting  tikat  effect  should  be  given  to  it  in  certain  respects  in  Evidmce, 
which  that  law  differed  from  the  law  of  England  it  was  answered 
that  this  could  not  be  done  without  proof  of  the  law,  but  the 
contract  was  given  effect  to  without  proof  of  the  law.  In  my 
opinion  in  the  present  case  bv  proper  legal  evidence,  a  marriage 
having  all  that  is  of  the  material  essence  of  marriage  has  been 
proved  in  the  United  States  of  America,  and  we  cannot  presume 
wiihout  proof  that  it  is  invalidated  by  any  American  law.  The 
case  of  Beg.  v.  Allen  (1  L.  Rep.  Grim.  Gas.  Bes.  367)  was 
frequently  referred  to  in  the  argument  on  both  sides ;  it  seems 
to  me  to  have  nothing  to  do  with  the  case  before  us.  The  use 
made  of  it  by  the  counsel  for  the  Grown  seemed  to  be  as  an 
authority  that  any  form  of  marriage  not  fantastic  would  be  a 
soffiicient  second  marriage  on  a  charge  of  bigamy.  I  think 
it  is  enough  to  say  that  this  is  a  mere  caricature  of  the  case. 
The  aifpment  of  the  counsel  for  the  defendant  I  understood  to 
be  this,  that  inasmuch  as  what  makes  the  second  marriage  in 
bigamy  is  not  its  being  a  valid  marriage,  on  the  supposition  that 
both  parties  are  free  to  marry,  but  its  conformity  to  the  outward 
Bolenmities  required  by  law,  the  only  way  in  which  what  those 
solemnities  consisted  in  case  of  a  foreign  marriage  can  be  known 
is  the  proof  of  the  foreign  law.  It  is  true  that  the  case  of  Beg. 
V.  Allen  lays  down,  contrary  to  the  case  of  Beg.  v.  Fanning  in 
this  country,  that  it  is  not  necessary  that  the  second  marriage  in 
bigamy  be  shown  to  be  a  marriage  that  would  have  been  valid 
but  for  the  prior  marriage  of  the  party  charged.  But  it  is  quite 
certain  that  Beg.  v.  Allen  did  not  decide  that  the  second 
marriage,  if  proved  to  be  a  marriage  that  would  have  been  valid 
but  for  the  previous  contract,  is  not  a  second  marriage  in  bigamy. 
Now  that  is  what  is  proved  in  the  present  case ;  it  satisfies  both 
authorities :  {Beg.  v.  Allen  and  Beg.  v.  Fcmmng.)  I  think  the 
conviction  ought  to  be  affirmed. 

Pallis,  G.B.  concurred  with  Fitzqebald,  B. 

Mat,  C.J. — I  apprehend  that  it  is  an  undeniable  rule  of  law 
that  the  sufficiency  and  validity  of  any  ceremony  to  constitute 
marriage  between  persons  performing  such  ceremony  depends  on 
the  law  of  the  place  where  it  has  been  performed.  Gertain 
marriages  celebrated  between  British  subjects  in  the  house  or 
chapel  of  a  British  ambassador  or  within  a  British  factory,  or 
within  the  lines  of  British  troops,  are  declared  valid  by  the  Act  of 
4  Geo.  4,  c.  91.  But  save  as  to  such  marriages,  the  validity  of  a 
marriage  celebrated  between  British  subjects  in  a  foreign  country 
most  be  determined  by  the  law  of  that  country,  not  by  the  law  of 
England.  And  I  think  it  is  also  clear  beyond  doubt  that  if  the 
validiiy  of  a  marriage  celebrated^  in  a  foreign  country  comes  in 
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auestion  in  a  British  conrt  of  f  ostice^  the  foreign  law  goyeming 
lie  marriage  must  be  proved  as  a  fact  by  proper  tesdmony  on 
oath  before  the  adjudicating  tribunal.  I  also  think  it  clear  that 
in  a  case  of  bigamy^  at  least  the  second  marriage^  which  oonsti- 
tntes  the  offence  mast  be  proved  as  a  fact^  and  cannot  be  inferred 
or  presumed  from  cohabitation  of  the  parties  or  otherwise;  and 
from  these  propositions  it  would  appear  to  me  to  follow^  as  a 
legitimate  consequence^  that  in  the  present  case,  in  order  to 
establish  that  the  ceremony  deposed  to  by  the  witness  Johanna 
Barton  was  sufficient  to  establish  a  marriage  between  herself  and 
the  prisoner,  some  evidence  should  have  been  given  as  to  the  law 
of  Illinois  on  the  subject  of  marriage  by  a  witness  competent  to 
depose  on  that  subject.  This  point  appears  to  me  to  have  been 
so  decided  in  two  cases  which  have  been  referred  to.  In 
Reg»  V.  Povey  (22  L.  J.,  Mag.  Gas.  21)  the  sister  of  the 
second  wife  proved  the  second  marriage  was  performed  in  Scot- 
land, by  a  minister  of  a  congregation,  in  the  private  house  of  the 
witness.  That  the  witness  herself  was  married  in  the  same  way 
and  that  persons  always  married  in  Scotland  in  private  houses. 
That  the  prisoner  lived  together  after  this  ceremony  as  man  and 
wife  for  a  few  days  and  then  left  for  England.  Jervis,  G.J.  says, 
"  We  are  all  clearly  of  opinion  that  some  witness  ought  to  have 
been  called  conversant  with  the  law  of  Scotland  as  to  marriages.^' 
Alderson,  B.  says,  "  Beading  this  case  we  cannot  tell  what  the 
law  of  Scotland  is,  and  unless  we  know  the  Scotch  law  we  cannot 
say  whether  these  persons  were  lawfully  married.'^  In  Burt  v.  Burt 
(29  L.  J.,  P.  M.  &  D.  133)  precisely  the  same  point  was  deter- 
mined. There  Jane  Wilson  the  second  wife  proved  that  she  was 
married  to  the  prisoner,  in  Australia,  according  to  the  rites  of 
the  Kirk  of  Scotland.  That  she  had  lived  nine  years  in 
Melbourne  and  had  known  several  persons  married  in  the  same 
way,  who  afterwards  lived  together  as  man  and  wife.  No 
evidence  was  given  as  to-  the  law  of  Australia  with  respect  to  the 
validity  of  such  a  marriage.  The  Gourt,  consisting  of  Gresswell, 
J.,  Martin,  B.,  and  Willes,  J.  said,  in  order  to  establish  bigamy 
you  must  prove  such  a  marriage  as  but  for  the  former  marriage 
would  have  been  in  itself  valid.  Supposing  the  marriage  had 
been  with  a  woman  who  had  a  husband  living  at  the  time,  yon 
have  failed  to  establish  that  by  the  law  of  Australia  the  ceremony 
that  was  gone  through  would  have  constituted  a  good  marriage, 
and  you  have  uot  therefore  made  out  the  allegation  of  bigamy.  It 
is  said  that  in  this  case  the  marriage  was  celebrated  in  a  Roman 
Gatholic  Church,  and  by  a  Roman  Gatholic  priest,  and  it  is  to 
be  presumed  that  such  marriage  was  valid.  But  I  apprehend 
the  question  is  not  one  of  presumption  or  inference,  but  of  actual 
proof  by  oral  evidence  taken  on  oath,  such  a  marriage  may  or 
may  not  be  valid  according  to  the  canon  law,  or  according  to 
the  common  law  of  this  country.  The  court  is,  in  my  opinion, 
entirely  without  information  as  to  the  requirements  of  the  law  of 
Illinois  on  the  subject  of  marriage,  and  not  in  a  position  to 
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decide  that  this  marriage  was  valid   aooording  to  that  law.  Rw* 

Whether  an  explicit  admission  by  the  defendant  of  the  validity  patoiok 

of  bis  second  marriage  wonld  sapply  the  place  of  regular  proofs  Qbotin. 
it  is  not^  I  think,  necessary  to  consider,  as  I  find  no  evidence  of 

any  such  admission.      My  brother  O'Brien   concurs  with   my         

jadgment,  but  the  majority  of  the  court  being  of  a  contrary  Bigamy— 

opinion,  the  conviction  stands  confirmed.  Evidence, 
(yBBiKN,  J.  concurred  with  the  Chief  Justice. 

Oormction  affirmed. 


frelanH. 


HIGH    COURT   OF    JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

June  6  and  July  5,  1879. 

(Before  Mat,  C.J.,  and  CBbibn,  J.) 

Jacob  v.  Lawbincb.  (a) 

Libel  contained  in  letter  to  plaintiff's  soUdtar — Extent  of  privilege 
— Reply  to  demand  for  apology  in  an  action  for  slander. 

Where  a  defendant  wrote  to  a  plaintiff's  solicitor  in  an  action  of 
slander,  in  reply  to  a  demand  for  an  apology  contained  in  a 
letter  from  the  plaintiff's  solicitor,  and  informed  the  plaintiff  ^$ 
solicitor  of  the  alleged  dishonourable  conduct  of  the  plaintiff 
which  caused  the  defendant  to  speak  the  words,  and  warned  the 
solicitor  to  look  after  his  costs,  as  a  person  guilty  of  such 
dishcmourahle  condAict  c»  the  plaintiff  had  been  to  the  defendant 
could  not  be  trusted :  it  wa>s 

Held,  on  demurrer,  that  the  communication  was  privileged,  and 
that  the  warning  wa^s  a  deduction  from  the  svhject^matter  of  the 
privileged  communication,  and  that  it  was  the  province  of  ajv/ry 
and  not  of  the  Court  to  say  whether  this  deduction  was  an  excess 
of  the  privilege. 

ACTION  for  slander  and  libel. 
The  statement  of  claim  alleged  that  the  plaintiff  was  a 
wholesale  jeweller  and  agent  in  Ireland  for  Hart  and  Sons,  and  the 

(a)  Reported  by  Oncn.  R.  Roghi,  Bsq.,  BtfrbteiHit-lAw. 
YOU  XIV.  T 
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Jacob       defendant  "  falsely  and  malicioasly  spoke  and  published  of  the 
-^  ^'  plaintiff  in  relation  to  his  said  business   of  traveller,  and  the 

carrying  on  and  conducting  thereof  by  him,  the  words  following ; 

1879.  that  is  to  say,  ''  Mr.  Hart,^^  meaning  one  of  the  firm  of  Hart  and 
/TT_  Sons,  "you  have  a  damned  thief  of  a  traveller/'  meaning  the 
PriuiUged  plaintiff,  "inyour  employ .''  The  plaintiff  instructed  a  solicitor 
comnamication,  to  take  proper  steps  to  obtain  redress.  The  plaintiff's  solicitor 
wrote  a  letter  to  the  defendant  demanding  an  apology,  and 
threatening  an  action  in  the  event  of  non-compliance  with  this 
demand.  In  reply  the  defendant  wrote  the  libel  complained  of 
to  the  plaintiff's  solicitor.  ''  I,''  meaning  the  defendant,  "  qaite 
understand  Mr.  Jacob's  authorising  you  to  write  to  me,  as  of 
coarse  he  must,  for  his  own  credit  sake,  show  to  his  friends  that 
he  had  placed  the  matter  in  the  hands  of  a  solicitor.  I  do  not 
retract  one  single  word  I  publicly  expressed,  and  I  beg  of  yoa  to 
inform  your  client  that  I  shall,  at  every  hotel  or  other  place  I 
might  meet  him,  request  payment  of  the  6Z.  which  I  lent  him  to 
save  him  from  the  public  insults  he  was  exposed  to  by  Mr. 
Samuels  (who  evidently  knew  him  better  than  I  did),  and  shonld 
he  not  pay  me  I  shall  again  publicly  expose  him.  And  now,  sir, 
mark  my  words,  this  man  cTacob  knows  there  are  so  many  can 
substantiate  what  I  have  stated  that  he  will  not  dare  to  stand  in 
a  witness  box  to  deny  the  accusations  I  have  made.  I  shonld 
suggest  to  you  the  advisability  of  looking  after  your  costs,  as  a 
man  guilty  of  such  baseness  as  he  has  been  to  me  in  repudiating 
this  debt  cannot  be  trusted/' 

To  this  the  defendant  pleaded  in  paragraph  5  of  his  defence  as 
follows  :  "  Upwards  of  a  year  before  the  writing  and  publishing 
of  the  words  alleged  the  defendant  met  the  plaintiff  at  an  hotel 
in  Manchester,  and  the  defendant  then  lent  to  the  plaintiff  a  sum 
of  6Z.,  which  the  plaintiff  promised  to  repay  to  defendant  on  the 
following  day,  and  the  defendant,  on  the  following  day,  apphed 
to  the  plaintifF  for  the  repayment  of  the  said  sum,  but  the  plaintiff 
then  made  an  excuse  to  the  defendant  for  not  then  repaying  him 
ihe  said  sum,  and  promised  to  remit  the  same  to  defendant  in  the 
course  of  a  few  days ;  but  notwithstanding  his  said  promise  the 
plaintiff  did  not  remit  the  said  sum,  or  any  part  thereof,  to  the 
defendant,  and  after  the  lapse  of  some  months  the  defendant 
wrote  to  the  plaintiff  requiring  repayment  of  the  said  sum,  but 
the  plaintiff  did  not  reply  to  or  take  any  notice  of  the  defendant's 
said  application,  and  afterwards  the  defendant  met  the  plaintiff  in 
an  hotel  in  Dublin,  and  again  demanded  from  him  the  repayment 
of  the  said  sum,  and  the  plaintiff  at  first  denied  he  owed  the 
defendant  any  sum,  and  then  untruly  alleged  that  he  had  sent  the 
said  sum  to  a  friend  of  the  defendant's  for  the  defendant,  and 
used  violent  and  abusive  language  towards  the  defendant,  and 
imputed  to  him  dishonest  and  dishonourable  conduct,  and  in 
consequence  of  the  said  conduct  of  the  plaintiff  the  defendant 
truly  expressed  his  indignation  at  the  plaintiff's  conduct,  and 
condemned  the  said  condact  as,  in  his  opinion^  dishonourable 
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and  nngentleman-like^  and  afterwards  and  before  the  writing       Jacob 
and  pablisbing  of  the  said  words  the  defendant  received  from  the    r.   ^' 

plaintiff^s   solicitor  a  letter  demanding  from   the   defendant  an        

ample    apology  and  retraction   of   the  language   used   by  the        1879. 
defendant  to  the  plaintiff  at  the  said  hotel  hereinbefore  men-       r'TIT 
tionedy  and  threatening  proceedings  against   the  defendant  in     Privileged 
case  of  his  refusal^  and  thereupon  the  defendant  wrote  to  the  communicattaiu 
plaintiff's  said  solicitor  the  words  mentioned  for  the  parpose  and 
with  the  object  of  preventing  the  said  solicitor  from  instituting 
the  said  threatened  proceedings^  and  for  the  purpose  of  affording 
to  the  said  solicitor  the  defendant's  belief  as  to  the  plaintiff's 
condaot  and  dealings  in  pecuniary  transactions^  and  as  to  his  not 
being  hkely  to   discharge  just   debts   or   obligations^  and  the 
defendant  wrote  and   publieEhed   the  said  words  bona  fide  and 
without  malice,  and  beUeving  the  same  to  be  true.'' 

To  this  portion  of  the  defence  the  plaintiff  demurred. 

Carton,  Q.C,  with  him  nouston,  for  the  plaintiff  in  support  of 
the  demurrer. — Even  assuming  that  the  occasion  on  which  the 
words  were  written  was  a  privileged  one,  the  defendant  cannot 
rely  on  the  privilege  by  reason  of  the  excess :  {Fryer  v. 
Kinnersleyy  15  0.  B.,  N.  S.  422 ;  Warren  v.  Warren,  1  0.  M.  & 

B.  250 ;  Me  v.  Scott,  7  Ir.  0.  L.  607 ;  Tuson  v.  Evans,  12  Ad. 
&  El.  733.)  The  principle  laid  down  in  these  cases  is  not  over- 
ruled by  Cooke  v.  Wildes  (5  El.  &  Bl.  328). 

Purodl,  Q.C.,  with  him  Gerrard,  for  the  defendant^  contra.-^ 
The  occasion  rebuts  the  prima  fa>cie  inference  of  malice :  {Wright 
y.  Woodga^e,  2  C.  M.  &  B.  573 ;  O'DonoJme  v.  Hussey,  Ir.  Rep.  5, 

C.  L.  124.)  It  is  a  matter  exclusively  for  the  consideration  of 
the  jury:  {WalUuie  v.  Carroll,  11  Ir.  0.  L.  R.  485;  Dwyer  v. 
Egmonde,  L.  B.  Ir.  2,  C.  L.  243 ;  Biickley  v.  Kieman,  7  Ir.  C.  L. 
75.)  Cv/r,  adv.  t?wZ^. 

Uat^  C.J. — The  law  upon  the  subject  of  privileged  communi- 
cation in  actions  for  defamation  appears  to  be  reduced  to  the 
following  rules :  '^  If  a  person  be  proved  to  have  used  defamatory 
expressions  concerning  another^  prima  facie  the  law  imputes 
malioe  to  and  imposes  responsibility  upon  him.  But  in  case  these 
expressions  have  been  made  use  of  upon  certain  occasions  called 
privileged^  prima  fade  the  inference  of  malice  is  rebutted  and 
responsibility  is  avoided.  But  even  though  the  occasion  may  be 
of  a  privileged  character^  the  person  using  such  language  may 
lose  the  benefit  of  the  privilege  and  incur  responsibiUty.  If 
the  tribunal  before  whom  his  conduct  comes  in  question 
is  satisfied  that  in  the  defamatory  expressions  he  made 
he  exceeded  the  proper  requirements  of  the  occasion^  using 
language  of  uncalled-for  violence^  thereby  showing  that  he  was 
actuated  by  feelings  not  accounted  for  by  the  exigencies  of  the 
ocoasion  and  used  the  language  not  bona  fide  to  serve  the 
purposes  of  such  occasion  but  mala  fide  and  in  order  to  injure 
tbe  complainant^  the  different  provinces  of  the  court  and  jury  in 

Y  2 
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JiUJOB       oases  of  ihis   kind   are   olearly   defined.     It  is  the  proTinoe  of 
Lawbinoi.    *^®  court  to  determine  whether  the  occasion  on  which  the  lan- 

guage  was  made   use  of  afforded  privilege ;  on  the  other  hand 

1879.        the  cases  of  Hussey  v.  Donohm  (Ir.  Rep.  5  C.  L.  124)  confirmed 
^^__      and  followed  in  the  case  of  Dwyer  v.  Esmond  (Ir.  Rep.  11  C.  L. 
Primleged     ^43)  has  established  that  it  is  the  province  of  the  jury^  not  of 
commumcatunu  the  Gourt^  to  determine  whether  the  language  used  exceeded  the 
proper  limits  of  the  privilege  which  that  occasion  afforded.    Now, 
in  the  present  case,   the   defendant   received  a  letter  from  the 
plaintiff's  attorney   which  is  referred   to   in   the  pleadings  and 
was  produced  during  the  argument^  and  which  was  as  follows : 
'a9th    Feb.    1879.— Sir,— I    am    instructed    by    Mr.   Alfred 
Jacob  to  take  legal  proceedings  against  you  for  slander^  and  for 
an  unwarrantable  defamation  of  his  character.     If  I  shall  in  the 
course  of  to-morrow  receive  from  you  an  ample  written  apology 
and  retraction  such  as  will  satisfv  Mr.  Jacob's  honour,  and  such 
as  he  can  show  his  friends^  and  to  the  large  company  present  at 
the  time  these  slanders  were  uttered^  I  shall  advise  him  to  be 
satisfied ;  otherwise  I  shall  commence  legal  proceedings  without 
any  further  notice. — ^Tour  obedient  servant^  J.  D.  Rosenthal.'' 
The  defendant  being  thus  accused  of  unwarrantable  defamation 
of  the  plaintiff,  and  threatened  with  immediate  law  proceedings, 
was  clearly  justified  in  voting  a  reply  to  the  attorney  of  the 
plaintiff  to  explain  and  justify  his  conduct,  and  also  to  show 
reasons  which  might  dissuade  the  adverse  attorney  from  taking 
the  hostile  step  which  was  menaced.     His  letter  to  Mr.  Rosen- 
thal in   reply    to    that   gentleman's    communication   constitutes 
the  libel  complained  of.     Under  these  circumstances,  I  think  the 
occasion  was  clearly  privileged.      The  defendant  was  absolutely 
called  upon  to  answer  the  letter  and  the  charges  it  contained, 
and   in  answering  it  he  was  warranted  in  making  statements 
tending  to  show  that  the  language  he  had  made  use  of  concerning 
the  plaintiff  was  not  unwarrantable,  as  alleged,  but  justified  by 
the  plaintiff's  conduct.     He  was  entitled  to  state  what  that  con- 
duct had  been  and  to  comment  upon  it.      In  fact  it  was  hardly 
disputed   by    the    plaintiff  that  the  occasion  in  this  case  was 
privileged.       His  contention  rather  was    that  the  contents  of 
the  letter  of  themselves  demonstrated  that  the  defendant  had 
exceeded   his  privilege.     His   counsel   further  contended  that, 
though  as  a  general  rule  the  question  of  excess  is  to  be  determined 
by  a  jury,  such  rule  does  not  apply  where  the  document  consti- 
tutingthe  libel  contains  defamatory  matter  not  relevant  or  pertinent 
to  the  matter  in  hand.     The  pri^ege,  it  was  argued,  which  the 
occasion    affords    cannot    extend    to     protect    imputations    or 
allegations  disconnected  with  that  occasion.      Now,  if  the  Court 
could  clearly  see  upon  the  face  of  the  impeached  document  that 
the  defendant  has  made  use  of  his  so-called  privilege,  not  as  a 
protection  and  defence  but  as  an  opportunity  for  making  an 
attack  upon  the  character  of  the  complainant,  including  subjects 
foreign  to  the  purposes  and  objects  of  the  privilege,  it  would 
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probably  be  in  a  position  to  determine  that  the  defence  of  privi-       Jacob 
lege  &iled,  and  the  writing  and  publication  being  admitted^  might    la^^qj 

itself  give  judgment  against  the  defendant.     But  it  appears  to  me        

that  the  document  constituting  the  alleged  libel  in  the  present  1B79. 
case  is  not  open  to  the  imputation  of  introducing  defamatory  x^^ 
matter  foreign  to  the  occasion.  The  passage  principally  com-  Privileged 
plained  of  by  the  plaintiff  was  the  passage  with  which  the  letter  commumcation. 
concluded  :  "  I  should  suggest  to  you  the  advisability  of  looking 
after  your  costs,  as  a  man  guilty  of  such  baseness  as  he  has  been 
to  me  in  repudiating  this  debt  cannot  be  trusted.^'  This  clause 
in  the  letter,  it  has  been  contended^  alleges  general  dishonesty  and 
nntrnstworthiness  in  the  plaintiff,  and  is  not  confined  to  the 
matters  in  dispute.  But  it  appears  to  me  that  this  passage  is  not 
open  to  this  objection.  The  baseness  alleged  is  most  stricoly  con- 
fined to  the  conduct  of  the  plaintiff  towards  the  defendant  in 
repudiating  the  debt  he  owed  bim.  The  defendant  draws  the 
inference  that  it  is  possible  or  probable  that,  if  the  plaintiff  has 
refused  to  pay  him  a  debt  of  a  delicate  and  honourable  character, 
he  may  also  refuse  to  pay  the  attorney  a  debt  of  an  inferior  and 
more  commercial  description.  This  is  not  to  attach  a  further  and 
different  blot  on  his  character.  It  is  a  mere  inference  and  deduc- 
tion from  what  has  gone  before,  and  moreover  it  appears  that  this 
snggestion  is  made  in  order  to  cause  hesitation  and  caution  in  the 
mind  of  Mr.  Rosenthal  as  to  the  prudence  on  his  part  of  embark- 
ing in  the  menaced  litigation.  The  tendency  of  the  passage 
wonld  appear  to  have  been  dissuasive  and  self-protective,  not 
aggressive,  inculpatory,  or  malignant.  In  my  opinion  the  question 
whether  this  sentence,  and  indeed  the  whole  of  this  letter,  is  or  is 
not  within  the  privilege  possessed  by  the  defendant,  consistently 
with  the  rule  established  by  the  authorities,  is  a  question  of  mere 
excess,  and  should  be  determined  by  a  jury,  not  by  the  Court.  I 
therefore  think  the  demurrer  should  be  overruled. 

Demurrer  overruled. 
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NORTHERN    CIRCUIT. 

Gablible   Summer  Assizes. 

Monday,  July  7,  1879. 

(Before   Mr.   Justice   BowEN.) 

Reg.  V,  GtooDFELLOW.  (a) 

Evidence — Depositions — Illness  of  witness. 

Pregnancy  alone  may  he  yround  for  the  admission  of  a  depch 
sition. 

THE  prisoner  was  indicted  for  the  wilful  murder  of  her 
illegitimate  fenialo  child,  at  Wetherall,  on  or  about  the 
13th  day  of  April,  1679. 

Hon.  A,  D.  Elliot  for  the  prosecution. 

8hee  for  prisoner. 

Hon.  A.  D.  Elliot  applied  to  the  Court  for  permission  to  read 
the  deposition  of  a  witness,  who  was  pregnant,  before  the  grand 
jury  quoting  Beg,  v.  Wellings  (L.  Rep.  3  Q.  B.  Div.  426)  in 
support  of  his  application. 

A  medical  man  gave  evidence  to  the  effect  that  he  had 
examined  the  witness  that  morning ;  she  was  very  near  her 
confinement,  and  it  would  have  been  dangerous  to  expose  her 
to  the  excitement  of  attending  a  criminal  trial.  That  two  days 
previously  there  were  symptoms  of  approaching  labour  and  her 
confinement  might  take  place  at  any  moment.  At  the  same 
time  he  could  not  say  that  her  case  differed  in  any  way  from  any 
ordinary  case  of  confinement. 

BowBN,  J.  (after  consulting  with  Lush,  J.)  admitted  the 
deposition. 

The  prisoner  was  acquitted  of  the  graver  charge,  but  was 
found  guilty  of  concealment  of  birth. 

(a)  Reported  by  E.  T.  Baldwin,  Esq.,  Barrister-at-Law. 
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EXSTEB. 

Saturday,  July  19,  1879. 
(Before   Mr.  Justice  Lopes.) 

Reg.  V,  TwosE.  (a) 

Criminality — Mens  rea. 

The  belief,  although  erroneous,  of  prisoner  in  the  existence  of  a 
right  to  do  the  act  complained  of  excludes  criminality. 

PBISOKER  was  indicted  for  having  set  fire  to  some  furae 
growing  on  a  common  at  Culmstock. 

0.  W,  Matthews  prosecuted. 

Bidlen  defended. 

It  appeared  from  the  evidence  that  persons  living  near  the 
oommon  had  occasionally  burnt  the  furze  to  improve  the  growth 
of  the  grass,  although  the  existence  of  any  right  to  do  this  was 
denied. 

But  the  prisoner  in  this  case  denied  having  set  the  furze  on 
fire  at  all. 

Bidlen,  for  the  defence,  contended  that,  even  if  it  were  proved 
that  the  prisoner  set  the  furze  on  fire^  she  could  not  be  found 
guilty  if  it  appeared  that  she  iona  fide  believed  she  had  a  right 
to  do  80,  whether  the  right  were  a  good  one  or  not. 

Lopes,  J. — If  she  set  fire  to  the  furze  thinking  she  had  a  right 
to  do  so,  that  would  not  be  a  criminal  offence.  I  shall  leave  two 
questions  to  the  jury — 1.  Did  she  set  fire  to  the  furze  f  2.  If 
yes,  did  she  do  it  wilfully  and  maliciously  ? 

(a)  Reported  by  H.  T.  TiJiPUif,  Esq.,  Bftrrister-ftt-Law. 
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WESTERN     CIRCUIT. 

EXBTBB. 

Saturday,  July  19,  1879. 
(Before  Mr.  Jastioe  Lopes.) 

Req.  v.  French,  (a) 

Murder — Manslaughter, 

On  an  indictment  for  murder  the  power  of  the  jury  to  return  a 
verdict  of  manslaughter  for  criminal  negligence  by  the  accused 
depends  upon  the  circumstances  of  the  particular  case. 

PRISONER  was  indicted  for  the  wilful  murder  of  her  illegiti- 
mate child. 

Pitt-Lewis  prosecuted. 

Hen/ry  Olark  defended. 

The  prisoner  had  delivered  herself  of  the  child^  the  subject  of 
the  charge,  which  was  in  such  a  condition  from  injuries  received 
during,  or  immediately  after,  its  birth  that  it  only  survived  an 
hour  or  two. 

Pitt-Lewis,  in  opening  the  case  to  the  jury,  observed  that 
ihey  might  find  the  prisoner  guilty  of  murder ;  or,  if  they 
negatived  the  charge  of  murder,  of  manslaughter,  as  the 
prisoner  had  neglected  to  provide  medical  assistance  in  her 
confinement  and  had  thus  caused  the  death  of  the  child.  Some 
learned  judges  had  held  such  neglect  to  be  manslaughter^  while 
others  had  been  of  a  different  opinion. 

Lopes,  J. — There  can  be  no  general  ruling  as  to  criminal 
negligence.  In  one  case  there  might  be  a  question  for  the  jury 
of  criminal  negligence;  each  case  must  depend  upon  its  own 
circumstances. 

At  the  close  of  the  case  for  the  prosecution  the  learned  judge 
ruled  that  the  evidence  disclosed  nothing  on  which  a  ver£ct  of 
manslaughter  could  be  returned.  The  prisoner  must  be  found 
guilty  of  murder  or  nothing. 

(a)  Reported  by  H.  T.  Takpun,  Esq.,  BarriBter-At-Law. 
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SrelanH. 


HIGH    COURT   OP    JUSTICE. 

EXCHEQUER  DIVISION. 

Nov.  5,  and  15, 1878;  and  Feb.  17,  1879. 

(Before  Palles,   C.B.,   Fitzgekald  and  Dowse,  BE.) 

Bou&KE  V.  Mealt.  (a) 

Illegal  consideration — Action  upon  bill  of  exchange — Allegation 
of  perjury — Probable  cause — Criminal  proceedings  stifled — 
Taint  of  illegality. 

In  an  action  by  drawer  against  acceptor  upon  a  bill  of  exchange 
the  defence  alleged  that  the  bill  sued  upon  had  been  accepted 
by  the  defendant  in  consideration  of  the  plaintiff  abandoning 
certain  civil  bill  proceedings  pending  at  the  time  of  the  accept- 
ance against  Mrs.  8,  for  the  recovery  of  a  previous  bill,  in 
which  the  plaintiff  asserted  that  Mrs.  8.  had  forged  her 
husband^s  name,  and  forbearing  to  proceed  with  criminal 
proceedings  which  the  plaintiff  had  threatened  to  institute  on 
the  ground  of  the  alleged  forgery  : 

Held  {on  demurrer),  that  the  defence  was  bad,  on  the  ground  that 
the  forbearing  to  proceed  with  the  criminal  proceedings  was 
not  illegal,  inasmuch  as  no  criminal  proceedings  had  actually 
been  commenced,  nor  was  there  any  reasonable  or  probable 
cause  for  believing  a  criminal  act  to  have  been  committed  ;  that 
therefore  this  portion  of  the  alleged  consideration  was  simply 
nugatory,  not  illegal ;  and  this  being  so,  that  the  abandonment 
of  the  civil  proceedings  formed  a  valid  and  sufficient  considera- 
tion for  the  acceptance  of  the  bill. 

DEMURRER  to  amend  defence  in  an  action  on  a  bill   of 
exchange,  of   which  the   plaintifif   was   drawer    and   the 
defendant  acceptor. 

The  case  had  gone  to  trial  on  a  defence  which  was  then  allowed 
to  be  amended,  with  leave  to  the  plaintifif  to  demur.  The  defence 
demurred  to  alleged  that  the  plaintifif  had  taken  proceedings  in 
ike  County  Court  against  one  Patrick  Shortall  for  the  amount  of 
a  biU  of  which  the  plaintiff  was  drawer  and  Shortall  the  alleged 

(a)  Reported  by  J.  Gobdom  MoCululoh,  Eari ,  lUrrister-at-Law. 
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BouBXE      acceptor^  which  bill  had  been  passed  to  the  plaintiff  by  the  wife 
jl^^       of  Shortall^  in  satisfaction  of  a  debt  due  by  her  to  the  plaintiff 

*      before  her  marriage ;  that  this  bill  was  alleged  to  be  a  forgery ; 

1879.  that  the  plaintiff  threatened  to  institute  criminal  proceedings 
C<mdonaiwn  ^•'S^^'^^  Mx^,  Shortallfor  haying  forged  the  bill;  and  that  there- 
upon^ in  consideration  of  the  plaintiff  abandoning  the  civil  bill 
action  and  forbearing  to  proceed  with  the  criminal  proceedings^ 
and  abandoning  the  said  prosecution^  and  in  order  to  prevent  the 
scandal  which  would  result  to  Mrs.  Shortall  and  her  family  if  such 
prosecution  were  proceeded  with^  the  defendant  at  the  request  of 
the  plaintiff  and  Mrs.  Shortall  accepted  the  bill  sued  on. 

At  the  trial  the  evidence  given  was  to  the  effect  that  Mrs. 
Shortall^  previous  to  her  marriage  with  Patrick  Shortall^  was 
indebted  to  the  plaintiff;  that  after  her  marriage^  on  being  pressed 
by  the  plaintiff  to  procure  her  husband's  acceptance  of  a  bill  for 
hOl.,  in  the  absence  of  her  husband^  she  got  her  son^  twelve  years 
of  age^  to  indorse  Patrick  Shortall's  name  on  the  bill ;  that  the 
plaintiff  had  admitted  that  he  knew  the  signature  on  the  bill  to 
be  not  that  of  Shortall ;  that  the  plaintiff  commenced  civil  bill 
proceedings  in  the  County  Court  against  Shortall  to  recover  the 
^  amount  of  the  bill ;  that  these  proceedings  were  dismissed  without 
prejudice^  owing  to  the  absence  of  a  material  witness ;  that 
subsequently  further  proceedings  were  commenced^  and  that  the 
plaintiff  threatened  to  prosecute  Mrs.  Shortall  and  her  son  for 
forgery  unless  the  defendant^  who  wcks  uncle  of  Patrick  Shortall^ 
would  accept  a  bill  for  50Z. ;  and  that  the  defendant  thereupon, 
and  to  save  scandal,  agreed  to  accept  the  bill  sued  upon.  Upon 
this  evidence  a  verdict  was  taken  and  judgment  entered  for  the 
plaintiff,  with  leave  reserved  to^the  defendant  to  move  to  have 
thejudgment  changed  into  one  for  him. 

The  demurrer  to  the  amended  defence  now  came  on  for  argu- 
ment, and  at  the  same  time  an  application  on  behalf  of  the 
defendant  was  heard  to  enter  judgment  for  him  pursuant  to  leave 
reserved,  or  for  a  new  trial. 

James  Murphy^  Q.C.  and  Blunden  for  the  plaintiff  in  support  of 
the  demurrer. — There  is  a  double  consideration  for  the  bill  sued 
upon  stated  in  this  defence — an  abandonment  of  the  civil  bill 
proceedings  already  instituted  on  the  former  bill  alleged  to  have 
been  forged,  and  forbearance  to  institute  criminal  proceedings 
threatened,  but  not  begun,  against  Mrs.  Shortall  and  her  son.  No 
doubt,  if  the  latter  portion  of  the  consideration  be  an  illegality, 
the  whole  is  tainted  with  illegality,  and  cannot  be  sustained ;  bat 
this  portion  is  not  an  illegality,  but  a  mere  nullity.  In  all  the 
cases  in  which  it  has  been  held  that  a  contract  has  been  tainted 
with  illegality  on  account  of  the  consideration,  or  part  of  the  con- 
sideration, for  it  having  been  the  abandoning  of  criminal  proceed- 
ings, the  criminal  proceedings  had  been  actually  commenced,  and 
an  agreement  had  been  come  to  to  stop  them,  or  at  least  there 
had  been  reasonable  grounds  for  believing  that  a  crime  had  been 
committed.     In  this  case  it  had  always  been  denied,  and  never 
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attempted  to  be  proyed^  that  any  such  crime  as  forgery  had  beeu 
committed ;  and  the  evidence  goes  to  show  that  the  plaintiff  was 
well  aware  that  it  was  not  a  forgery.  The  words  of  Tindal,  C.J. 
in  Ward  v.  Lloyd  (6  M.  &  G.  785)  are  exactly  applicable  here : 
"This  is  not  the  case  of  a  security  given  to  induce  an  uninterested 
party  to  withhold  a  charge  of  a  criminal  nature ;  there  is  a  just 
debt  due  from  the  defendant  to  the  plaintiff.'^  The  result  of  the 
cases  bearing  upon  the  subject  is  that^  in  order  to  sustain  such  a 
defence  as  we  have  here^  the  public  must  be  shown  to  have  had  an 
interest  in  the  felony  condoned^  and  not  that  it  was  the  avoidance 
of  Bcandal  which  prompted  the  compromise. 

Heron,  Q.C.  and  Lyster  for  the  defendant. — The  prosecution 
need  not  have  been  commenced  to  render  the  contract  invalid : 
(Williams  V.  Bayley,  L.  Rep.  1  H.  of  L.  Cas.  200;  14  L.  J.  802.) 
In  jEb  parte  CritckUy  (3  Dowl.  &  L.  527)  it  was  held  to  be 
enough  to  invalidate  an  agreement  that  it  was  calculated  to 
bring  a  charge  of  a  criminal  nature  to  an  end.  The  distinction 
between  proceedings  actually  commenced  and  those  only 
threatened  seems  only  to  be  that  in  the  latter  case  an  actual 
agreement  not  to  prosecute  is  necessary  to  invalidate  an  obliga- 
tion founded  on  the  forbearance  to  proceed^  but  in  the  former  no 
actual  agreement  need  be  proved :  {Pool  v.  Bousfield,  1  Camp. 
55 ;  Osbaldiston  v.  Simpson,  13  Sim.  513 ;  Kirwan  v.  Goodman, 
9  Dowl.  330;  Kiev  v.  Leeman,  6  Q.  B.  308;  affirmed  9  Q.  B. 
871 ;  and  Notes  to  Collins  v.  Blantem,  1  Sm.  L.  C.  371.)  We 
submit^  moreover^  that  the  plaintiff  should  not  now  be  allowed 
to  say  that  be  wantonly  made  the  charge  of  forgery  of  the  bill, 
bat  that  the  fact  of  his  having  threatened  criminal  proceedings 
should  be  taken  as  involving  probable  cause  for  the  threat. 
Lastly,  a  conti*act  not  to  give  evidence  is  undeniably  illegal,  but 
here  the  agreement  not  to  prosecute  must  include  a  stipulation 
not  to  give  evidence  on  the  prosecution  for  forgery. 

The  judgment  of  the  Court  (Palles,  C.B.  and  Fitzgerald  and 
Dowse,  BB.)  was  delivered  by  Palles,  C.B. — This  case,  which 
was  argued  at  the  end  of  the  last  sittings,  comes  before  us  upon 
a  demurrer  to  the  defence,  and  also  upon  an  application  for  a 
new  trial.  The  action  was  upon  a  bill  of  exchange  by  drawer 
against  acceptor.  The  defence,  as  amended  at  the  trial,  stated 
that  the  plaintiff  had  proceeded  in  the  Civil  Bill  Court  of 
Kilkenny  aminst  one  Patrick  Shortall  to  recover  the  amount  of 
another  biU  of  exchange,  drawn  by  the  plaintiff  upon,  and 
alleged  to  have  been  accepted  by,  Patrick  Shortall,  in  satisfaction 
of  a  debt  alleged  to  be  Owing  from  Mrs.  Shortall  to  the  plaintiff 
previous  to  her  marriage.  The  defence  then  stated  that  the  bill 
was  alleged  to  be  a  forgery,  that  the  plaintiff  threatened  to 
institute  criminal  proceedings  against  Mrs.  Shortall  for  having 
forged  the  bill,  and  that  thereupon,  in  consideration  of  the 
plauitiff  abandoning  the  civil  bill  action,  and  forbearing  to 
proceed  with  the  criminal  proceedings,  and  abandoning  the  third 
prosecution,  and  in  order  to  prevent  the  scandal  which  would 
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BouRKK      result  to  Mrs.  Shortall  and  her  family  if  sach  prosecution  were 
aJeaiv       proceeded  with^  the  defendant^  at  the  request  of  the  plaintiff  and 

-        Mrs.  Shortall,  accepted  the  bill  sued  on.     To  this  defence  the 

1879.        plaintiff  has  demurred.  It  is  to  be  observed,  in  the  first  place,  that 
as  the  defence  states  two  considerations^-one  the  abandoning  of 
a  civil  bill  action,  and  the  other  the  forbearing  to  proceed  with 
criminal  proceedings — it  cannot  be  sustained  as  showing  a  failure 
of  consideration,  if  we  were  of  opinion   that  the  forbearing  to 
proceed    with    criminal     proceedings    was     an    insufficient    or 
nugatory  consideration.     Even  on  this  assumption  there  would 
remain    the   abandonment   of    the   civil    action    as    admittedly 
sufficient  consideration  to  sustain  a  promise.     The  question  then 
is,  does  the  defence  show  that  the  portion  of  the  consideration 
which  is  stated  to  be  ''  forbearing  to  proceed  with  the  criminal 
proceedings,  and  abandoning  the  said  prosecution,^'  is  illegal  ? 
The  defence  does  not  state  that  the  former  bill  was  a  forgery, 
nor  does  it  allege  any  reasonable  grounds  to  indace  either  the 
plaintiff  or  the  defendant  to  believe  that  it  was  such.     It  does 
not  even  state,  in  general  terms,  that  such  reasonable  grounds 
existed,  nor  that  either  the  plaintiff,  or  Patrick  Shortall,  or  the 
defendant,  believed  the  bill  to  be  forged.     It  even  omits  to  state 
by  whom  the  allegation  of  forgery  was  made.     Again,  it  shovrs 
that  the  prosecution  referred  to  in  the  plea  was  never  in  fact 
instituted,  and  therefore  the  words    '^abandoning  such   prose- 
cution'*    must  be   read   as    "not   instituting    a    prosecution." 
The  question  thus   raised  is   whether  the  abstaining,  or  con- 
tracting  to   abstain,  from   instituting   criminal   proceedings   in 
respect  of  a  crime  alleged  to  have    been  committed,  and   for 
which  a  criminal    prosecution    has  been   threatened,  is  illegal, 
although  it  does  not  appear  that  the   crime  was  in  fact  com- 
mitted, and  there  are  no  reasonable  grounds  for  believing  that 
it  was,  and  to  determine  whether  such  a  contract  is  illegal  or 
not  we   must  first    ascertain  the   duty,   if   any,   due    by  this 
contracting  party  to   the  public.      Now,  in  the  first   place,  I 
desire,  in  consequence  of  some  of  the  arguments  which  have 
been   addressed    to   us,  to   distinguish    from    each    other    two 
separate  grounds  of  defence — first,  illegality;  secondly,  extortion 
or   duress.     If  any  part   of  the  consideration  be   illegal  the 
contract  is  incapable  of  being  made  the  foundation  of  an  action, 
irrespective  of  the  extent  to  which  that  part  of  the  consideration 
may  have  influenced  the   mind  of  the  promisor.     If,   on  the 
other  hand,  the  part  in  question  of  the  consideration   be  not 
illegal,  but  simply  nugatory,  or  insufficient  in  itself  to  support 
a  promise,  than  the  fact  of  its  being  alleged  to  be  part  of  the 
consideration  will  not,  per  se,  invalidate  the  contract,  provided 
the  other  part  of  the  consideration  be  sufficient  in  law.     Still, 
if  this  nugatory  consideration  were  the  principal   inducement 
of  the  promisor,  the    circumstance  may  with  others,  such  as 
pressure,  be  relied  upon  in   proof  of  a  plea  of  extortion  or 
duress.    But  such  a  defence  is  in  no  sense  a  plea  of  illeg^ty. 
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The  gist  of  it  is  (that  which  in  a  plea  of  illegality  is  imma- 
terial) the  effect  produced  upon  the  mind  of  the  promisor  by 
the  ciroamstances  relied  on.      The   plea  here  relies   not  upon 
pressure,  bat  upon  illegality.     In  my  opinion  the  principle  upon 
which  contracts  of  this  description  are  held  to  be  illegal  is,  that 
a  proseoation  is  a  proceeding  not  for  the  benefit  of  individuals, 
bat  of  the  public;  that  the  only  interest  in  it  which  the  law 
recog^nises  is  that  of  the  pubUc,  and  that  no  one  can  be  permitted 
to  barter  for  money  that  in  which  the  public  alone  are  interested. 
It  was  on  this  ground  that  the  principle  applicable  to  stopping 
prosecutions    was    applied    to    the   withdrawal   of   an   election 
petition  in  Oappock  y.  Bower  (4  M.  &  W.  361).     It  was  for  this 
reason  also  that  in  Kier  v.  Leeman  (6  Q.  B.  308 ;  affirmed  in 
error,  9  Q.  B.  371),  and  several  other  cases  mentioned  in  giving 
judgment  there,  it  was   determined  that  a  prosecution  for  an 
offence  not  of  a  public  nature  might  be  lawfully  compromised. 
To  determine,  then,  whether  any  agreement  of  this  nature  is  or 
is  not  illegal,  we  must  first  ascertain  whether  the  public  have  an 
interest  in  the  inquiry  which  it  is  agreed  shall  not  be  instituted 
or  carried  on.    The  public  have  an  interest  in  every  guilty  person 
being  brought  to  justice ;  and  therefore  in  every  case  in  which 
an  offence  of  a  public  nature  has  been  in  fact  committed,  an 
agreement  to  abstain  from  instituting  a  prosecution  in  respect  of 
it,  or  to  forbear  proceeding  with  a  prosecution  already  instituted, 
is  illegal.     Oollina  v.  Blantem  (1  om.  L.  C.  325),  Osbaldiston  v. 
Simpson   (13  Sim.  513),  and   Williams  v.  Bayley   (L.  Bep.    1 
H.  of  L.  Gas.  200 ;   14  L.  J.  808)  were  cases  of  this  description. 
When  I  say  ''every  case  in   which  a   crime   has  been  in   fact 
committed,''  I  do  not  mean  that  in  every  case  strict  proof,  such 
as  would  justify  a  jury  in  finding  the  accused  person  guilty,  must 
be  given.     In  many  cases  the  acts  and  conduct  of  the  parties  to 
the  agreement  may  be  such  as  to  induce  the  jury  to  believe  that 
each  of  them  acted  upon  the  assumption  that  a  crime  had  been 
in  &ct  committed ;  and  in  such  a  case,  upon  a  question  of  the 
natare  of  the  agreement,  I  should  be  prepared  to  hold  that  both 
parties  were  estopped  from  alleging  the  contrary  of  that  which 
was  its  basis.     When,  although   it  be   uncertain   whether  any 
offence  of  a  public  character  has  or  has  not  been   committed, 
there  are  reasonable  grounds  for  believing  that  it  has  been,  the 
question   becomes  more   difficult.      It   is   unnecessary   for  the 
purposes  ef  the  present  case  to  decide  it ;  but  for  myself  I  see 
no  reason  to  doubt  the  soundness  of  the  opinion  of  Coltman,  J. 
in   Ward  y.  Lloyd  (6  M.  &  Sel.  785)  that  an  agreement  to 
abstain    firom    prosecution    under    such    circumstances    would 
be    illegal.       But    in    such    a    case    I    conceive    the    public 
have  an  interest   that   the  truth  should    be  ascertained    and 
the    accused    party,     if    guilty,    brought    to    justice.      It    is 
this   interest  which   in   the    case  put   {i.e.,   where   there  is   a 
reasonable  and  probable  cause)  affords  a  defence  to  an  action  for 
the  pfoeecution,  irrespective  of  the  motives  of  the  prosecution. 
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There  is  another  class  of  cases  in  which  the  pablic  have  obtained 
an  interest  in  the  inqairy^  and  this  irrespective  of  the  actual  com- 
mission of  a  crime.  I  mean  where  a  prosecution  has  in  fact  been 
instituted.  In  such  a  case^  when  the  criminal  law  has  been 
set  in  motion^  a  duty  is  due  to  the  State  that  nothing 
shall  be  done  to  interfere  with  the  due  course  of  such  prosecu- 
tion^ and  the  public  have  an  interest  that  it  shall  be  brought 
to  a  conclusion  in  due  course  of  law.  When  therefore  a  prosecu- 
tion has  been  commenced^  a  contract  to  terminate  it,  or,  in  the 
language  of  the  old  cases,  to  stifle  it,  is  illegral,  and  this 
irrespective  of  a  crime  having  been  committed,  or  of  the  reason- 
able and  probable  cause  of  the  guilt  of  the  person  charged.  Such 
were  the  contracts  in  Kirwan  v.  Ooodman  (9  Dowl.  330),  Fivazv, 
Nichols  (26  0.  B.  501),  and  Kiev  v.  Leeman  (6  Q.  B.  808; 
affirmed  9  Q.  B.  371).  But  passing  from  these  cases,  none  of 
which  apply  here,  and  to  which  I  have  referred  merely  for  the 
purpose  of  explaining  the  grounds  of  my  decision,  let  me  oome  to 
the  question  immediately  before  us.  No  prosecution  had  in 
fact  been  instituted  ;  therefore  there  is  no  question  of  stifling  or 
stopping  a  prosecution.  No  crime  had  been'  committed ;  no  one 
believed  that  a  crime  had  been  committed;  no  reasonable 
grounds  were  present  to  the  mind  of  anyone,  or  in  fact  existed, 
which  could  form  a  foundation  for  such  a  belief.  There  is  nothing 
more  than  an  allegation  of  forgery  made,  I  will  assume,  to  the 
holder  of  the  bill,  but  made  by  whom,  whether  by  a  stranger, 
by  one  interested,  or  by  a  person  with  knowledge  or  without 
knowledge,  supported  or  unsupported  by  facts,  is  uncertain.  In 
such  a  case  the  public  have  no  interest  in  the  truth  of  the 
allegation  being  ascertained.  It  is  because  the  public  have  no 
such  interest  that  a  prosecution  without  reasonable  or  probable 
cause  may  be  made  the  subject  of  an  action,  if  the  motive 
of  the  prosecutor  be  an  indirect  one.  Neither  can  the  threat 
of  the  plaintifif,  per  se,  create  a  public  interest  in  the  matter. 
This  is,  in  my  opinion,  demonstrated,  that  where  the 
debt  arises  out  of  a  criminal  act  of  the  debtor,  the  civil 
remedy  is  suspended  only,  and  that  till  public  justice  has 
been  satisfied :  {Bromley  and  West  Bromwich  Banking  Company 
V.  Spittle,  1  J.  &  H.  14.)  The  foundation  of  this  rule  is  that  the 
creditor  owes  a  duty  to  the  public  to  prosecute,  and  when  that 
duty  has  been  performed  he  may  proceed  for  his  debt.  But  where 
a  debt  arises  out  of  an  act  which  there  is  no  reasonable  or  pro- 
bable cause  for  believing  to  be  a  criminal  act,  to  hold  that  upon 
an  allegation  that  the  act  was  criminal  the  remedy  was  suspended, 
would  be  to  force  upon  the  creditor  the  institution  of  a  proseon- 
tion  which  would  in  itself  be  a  wrongful  act  and  might  render 
him  responsible  in  damages.  Upon  the  whole  I  am  of  opinion 
that,  although  there  is  a  public  interest  that  a  prosecution  already 
instituted,  even  without  a  probable  cause,  shall  be  brought  to  a 
conclusion  in  due  course  of  law,  there  is  no  such  interest  in  a 
prosecution  being  commenced.   For  these  reasons  I  am  of  opinion 
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Aat  the  agreement  in  the  present  case  not  to  institate  criminal 
proceedings  was  not  illegal^  and  that,  whilst  it  was  nugatory  and 
iiiBiifficient  as  a  consideration  to  support  a  contract,  it  did  not 
avoid  a  contract  for  which  there  were  other  sufficient  legal  con- 
siderations. I  maj  observe  here  that  this  view  is  consistent  with 
the  decision  in  PooZ  y.  foii^Zd  (1  Gamp.  55).  There  the  sole 
ooosideration  for  the  extinguishment  was  the  agreement  not  to 
move  the  Queen's  Bench.  The  word  ^^  illegal "  is  no  doubt  used 
by  Lord  Ellenborough ;  but  the  facts  of  that  case  rendered  it 
onnecessary  to  draw  the  distinctions  to  which  I  have  been  obliged 
to  refer.  Some  reliance  was  placed  by  the  defendant's  counsel 
upon  a  passage  in  Lord  Denman's  judgment  in  Kier  v.  Leeman, 
There,  after  referring  to  Oollina  v.  Blantem,  the  Chief  Justice 
says:  ''Of  the  soundness  of  that  decision  no  doubt  can  be 
entertained,  whether  the  party  accused  were  guilty  or  innocent  of 
the  crime  charged.  If  innocent,  the  law  was  abused  for  the 
purpose  of  extortion ;  if  guilty,  the  law  was  eluded  by  a  corrupt 
compromise,  screening  the  criminal  for  a  bribe.''  Every  word  of 
this  sentence  is  correct.  Oolline  y.  Blantem  was  the  case  of  an 
agreement  to  stifle  a  prosecution  already  commenced.  The  dis- 
continuance of  that  prosecution  was  the  sole  consideration  for  the 
bond,  and,  as  the  law  recognises  no  interest  in  a  prosecution  save 
that  of  the  public,  the  bond  was  absolutely  without  consideration, 
and  the  obtaining  of  it  upon  a  promise  to  stifle  a  prosecution  was 
an  abuse  of  the  law,  which  might  well  be  described  as  extortion. 
Bat  I  do  not  understand  Lord  Denman  as  putting  extortion  or 
duress  as  the  ground  of  the  decision,  or  as  referring  to  it  for  any 
other  purpose  than  to  show  that  in  consequence  there  was  an 
abuse  of  the  law  for  private  ends.  There  were  two  arguments 
on  the  part  of  the  defendant  which  pressed  upon  me  with  con- 
siderable weight  during  the  discussion.  It  is  said  first  (and  it  is 
in  my  opinion  clear  law)  that  a  contract  not  to  give  testimony  in 
a  criminal,  or  even  in  a  civil  suit,  is  illegal,  as  against  public 
poUcy ;  secondly  (and  here  I  think  is  the  fallacy  of  this  argu- 
ment), that  such  a  contract  as  the  present  involyes  an  obligation 
not  to  giye  eyidence  in  a  prosecution  if  it  be  in  fact  instituted. 
If  I  thought  that  to  be  the  true  meaning  of  the  contract  I  should 
be  of  opinion  that  it  was  illegal.  But  there  is  a  clear  distinction 
between  a  prosecutor  and  a  witness.  It  arises  eyery  day  in 
actions  for  malicious  prosecution.  The  present  contract  is  no 
more  than  not  to  prosecute ;  and,  if  there  were  a  prosecution  by 
another  person,  eyidence  given  by  the  present  plaintiff  could  not 
be  held  to  be  a  breach.  The  second  argument  which  pressed  me 
waa  that,  the  plaintiff  having  threatened  to  resort  to  criminal 
proceedings  and  thereby  obtained  the  bill  now  sued  on,  he  ought 
to  be  estopped  from  denying  that  without  which  his  threat  would 
have  been  unjustifiable  and  idle,  viz.,  that  the  bill  was  a  forgery. 
I  folly  appreciate  the  weight  of  this  argument,  and  the  pressure 
which  may  be  exercised  by  unscrupulous  holders  of  instruments 
alleged  to  be  forged,  who  by  threats  of  prosecution  extort  from  the 
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BooBKB      fears  of  criminals  or  others  contracts  whicli  otherwise  would  not 
I'-  be   entered  into.     I  see^   too^    the   danger   of  permitting   the 

'      validity    of  the   contract   to    depend   npon   its   being  possible 

1879.  to  prove  guilt  at  a  time  after  the  contract  has  been 
performed  and  the  evidence  of  that  guilt  probably  destroyed. 
But  upon  full  consideration  I  think  that  this  threat  con- 
stituted part  of  a  different  line  of  defence^  viz.^  that  to  which 
I  adverted  in  the  commencement  of  my  judgment.  If  we  had 
here  a  defence  of  duress  or  extortion^  relying  upon  the  threat 
and  the  circumstances  under  which  it  was  made  as  amounting  to 
such  pressure  as  rendered  the  contract  unjust  or  inequitable^  a 
different  question  would  arise.  We  should  then  have  to  deal^  not 
as  we  have  here^  with  a  matter  of  illegality  alone.  We  should 
have  to  determine  to  what  extent^  if  at  all,  the  threat  prevented 
the  defendant  from  acting  as  a  free  agent ;  and  I  confess  that^  in 
determining  the  effect  which  might  reasonably  be  produced  on 
his  mind  by  a  statement  of  forgery,  I  should  be  slow  to  listen  to 
a  statement  by  the  utterer  of  the  threat  that  it  was  one  for  which 
there  was  no  solid  or  reasonable  foundation.  If  the  defence  here 
clearly  showed  that  the  plaintiff  groundlessly  had  alleged  or 
represented  that  the  former  bill  was  in  fact  forged,  that  the 
representation  was  made  to  the  defendant,  and  that  the  defen- 
dant believed  that  allegation,  and  in  consequence  accepted  the 
bill  sued  upon,  it  would  take  much  more  argument  than  I  have 
yet  heard  to  convince  me  that  such  a  defence  was  bad.  Those 
allegations,  however,  are  not  in  the  defence  here.  It  does  not 
rely  either  upon  estoppel  or  upon  pressure.  The  sole  ground  is 
that  the  contract  was  against  public  policy,  and  for  the  reasons  I 
have  already  stated  I  have  been  coerced  to  arrive  at  the  conclu- 
sion that  it  cannot  be  sustained.  Upon  the  demurrer  therefore 
the  judgment  must  be  for  the  plaintiff.  This  being  bo,  our  view 
as  to  the  new  trial  motion  is  of  very  little  importance,  as  under 
any  circumstances  the  final  judgment  must  be  for  the  plaintiff; 
and,  as  the  defence  to  which  the  demurrer  was  taken  was  filed  at 
Nisi  Prius,  we  could  not  refuse  to  give  the  plaintiff  the  costs  of 
the  trial.  I  therefore  prefer  not  to  express  any  opinion  upon 
that  portion  of  the  case.  The  verdict  should,  in  my  opinion^  be 
entered  for  the  plaintiff  with  costs. 

Demurrer  allowed  with  costs. 
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KENT  LENT  ASSIZES,  1875. 

Maidstonb. 

March  11. 

(Before  Mr.  Justice  Denhan.) 

Beg.  v.  Mobqan.  (a) 

Murder — Dying  declaration  made  when  achially  dying — Admissi- 
hility  of,  from  nature  of  the  wound,  in  absence  of  express 
evidence  cw  to  cau^e  of  death. 

On  a  trial  for  murder,  the  death  having  been  caused  by  cutting  the 
throat,  all  the  vessels  and  arteries  having  been  severed,  and 
death  therefore  certain  to  ensue,  and  in  fact  ensuing  almost 
immediately  afterwards,  a  declaration  having  been  made  by 
deceased  in  writing  (he  having  no  power  to  speak),  about  Jive 
minutes  before  death,  when  he  was  actually  dying,  it  was  held 
hy  Defiman,  J,,  after  consulting  Gockbum,  O.J.,  that  the  deda- 
ration  might  be  admissible,  and  that  they  were  not  prepared  to 
hold  that  it  was  not  so;  but  that  with  reference  to  some  deci- 
sions, and  especially  Reg.  v.  Cleary  (2  F.  ^  F.  850),  it  would 
he  proper,  if  it  was  admitted,  to  grant  a  case  for  the  Court  for 
Croum  Cases  Reserved, 

THE  prisoner  was  indicted  for  the   murder  of  one  Joseph 
Foulstone,  at  Shorncliffe.  (6) 
Biron  and  Bering  for  the  prosecution. 
Norman  and  Qnibbe  for  the  prisoner. 

The  prisoner  and  the  deceased  were  soldiers,  in  the  same  hat. 
About  nine  o'clock  at  night,  there  being  no  one  else  in  the  hut 
but  another  soldier,  dead  drunk  in  bed,  and  two  boys,  both  of 
whom  the  prisoner  sent  away  on  different  pretexts,  so  that  he 


ease  of  Beg.  t. 


(a)  Reported  by  W.  F.  Fdvlabon,  Esq.,  Barrister^at-Law. 

(6)  Ibis  case  is  now  reported,  in  conseqaenoe  of  its  bearing  on  tbe  omv  ua  jmcu,  t. 
BeAv^Jie^  wbich  ezcitcHcl  a  great  deal  of  discnssion;  and  also  hj  reason  of  its 
nference  to  Beg,  y.  Cleary  (2  F.  &  F.  850),  wbich  in  botb  oases  appears  to  bare  been 
qnxto  misnnderBtood,  and  is  bere  stated  correctly ;  and  lastly,  because  it  sbows  tbe 
oflsnet  coime  to  be  taken  in  snob  cases. 
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was  yirtoally  alone  with  the  deoeaaed,  who  almost  immediately 
afterwards  was  seen  coming  out  with  his  throat  cut  quite  to  the 
back  of  the  neck^  so  that  he  could  not  speak  while  in  that  state. 
He  only  a  few  minates  before  deaths  and  while  he  was  dying, 
wrote  a  statement  as  to  who  had  done  the  act. 

Biron,  in  stating  the  case  for  the  prosecationy  referred  to  this 
statement,  but  being  aware  that  its  admissibility  would  be 
disputed,  he  did  not  state  what  it  was. 

The  first  witness,  the  man  who  saw  the  deceased  coming 
staggering  out  of  the  hut  with  his  throat  cut,  stated  that  while 
sitting  down  he  wrote  a  paper — ^produced. 

The  learned  Judge  said,  before  it  was  offered  in  evidence  it 
would  be  proper  to  receive  all  the  evidence  as  to  the  circum- 
stances of  the  case,  for,  in  determining  whether  it  was  admissible, 
he  should  have  to  consider  all  the  circumstances,  one  of  which 
would  be  the  time  when  the  man  died,  (a) 

The  witness  stated  that  the  deceased  had  to  be  held  up,  that  he 
could  not  speak,  nor  even  hold  his  hand  up  steadily,  and  that 
though,  when  the  prisoner  was  brought  in,  the  deceased  pointed 
with  his  hand  to  him,  and  held  up  his  arm  as  well  as  he  could, 
''  it  shook  so  that  he  could  not  hold  it  steadily,  and  had  to  let  it 
fall.''  He  was  ^^very  much  exhausted,''  and  ^^was  bleeding 
fearfully  from  the  throat."  A  man  had  to  hold  his  arm  ''round 
him  to  keep  him  up."  ''He  motioned  for  paper,  and  wrote  on  it." 
Almost  immediately  afterwards,  in  three  or  four  minutes,  the 
doctor  came,  and  the  deceased  died  about  five  or  six  minutes 
after  he  came ;  so  that,  according  to  the  evidence,  the  deceased 
died  within  ten  minutes  after  he  wrote  the  paper. 

The  surgeon  stated  that  he  was  called  to  the  hut  "a  few 
minutes  after  nine  o'clock,"  and  found  the  deceased  sitting, 
supported  by  two  men,  bleeding  proftisely  from  the  throat,  his 
whole  dress  covered  with  blood.  He  found  it,  he  said,  impossible 
to  stop  the  flow  of  blood,  the  wound  was  so  extensive,  severing 
all  the  chief  blood-vessels  of  the  neck  on  the  right  side. 
"  Nothing,"  he  said,  "  could  save  him ;  he  was  dying — ^indeed, 
when  I  saw  him,  his  eyes  were  already  assuming  a  glassy  stare, 
and  he  was  becoming  unconscious — ^the  immediate  precursors  of 
death."  He  Uved  only  a  few  minutes — from  five  to  six  minutes- 
after  the  doctor  came,  and  he  came  "  almost  immediately  "  after 
the  paper  was  written.  "The  windpipe  was  quite  severed;  the 
bones  of  the  neck  were  exposed."  In  short,  it  appeared  that  the 
man's  head  was  all  but  off,  and  was  held  on  chiefly  by  the 
vertebr89  of  the  neck. 

On  this  evidence, 

Biron  tendered  the  paper  in  evidence. 

(a)  It  u  oonoeiyed  that  this,  which  was  tha  course  taken  by  Bile,  0.  J.,  in  Rn.  t. 
Cuary  (2  F.  ^  F.  850),  was  the  proper  oonrse  to  be  taken  in  such  eases  ;  and  fnruer, 
that)  In  the  absence  of  express  eyidenoe  as  to  whether  the  deceased  knew  he  was 
dying,  the  surgical  evidence  as  to  the  nature  of  the  wound,  and  what  must  have  bean 
his  state  and  feelings  at  the  time,  ought  to  be  (as  it  was  here)  taken  into 
consideration. 
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Norfnan,  for  the  prisoner,  objected  that  it  did  not  appear  that 
the  deoeaaed  knew  that  he  was  dying.  He  cited  Reg.  y.  Jenkins 
(1  C.  0.  R.,  187;  11  Cox  0.  C,  250),  in  which  (in  a  case  of 
drowning)  the  statement  was  made  some  hours  before  death,  and 
in  which  the  deceased  said  she  had  ^'  no  hope  of  life  at  present/' 
and  it  was  held  that  her  statement  was  inadmissible^  bat 

DcNiCAN,  J.,  said  that  there  the  decision  torned  on  the  efifect 
of  the  woman's  statement  as  to  expectation  of  death  (a)  and  that 
the  Court  thought  it  was  materially  qualified. 

Norman  then  cited  Beg.  v.  Oleary  (2  F.  &  F.  853),  as  showing 
that  the  nature  of  the  wound  was  not  in  itself  sufficient  to 
show  that  the  party  must  have  known  he  was  dying,  {b)  He 
urged  that  in  the  present  case  there  was  nothing  but  the  nature 
of  the  wound  from  which  to  draw  the  inference  that  the  deceased 
must  have  felt  that  he  was  dying,  and  that  it  was  not  sufficient. 

DiNMAN,  J.,  said  that  he  himself  had  not  any  doubt,  but 
that  he  should,  as  the  point  was  important,  consult  Cockbum, 
C.J.,  his  colleague  in  the  commission,  which  he  accordingly  pro- 
ceeded to  do,  and  on  his  return  said  that  neither  Cockburn,  (3.  J., 
nor  himself  was  prepared  to  say  that  the  statement  might  not  be 
admissible ;  but  that,  after  consulting  Cockburn,  C. J.,  he  could 
not  admit  it  without  reserying  a  case  for  the  Court  for  Crown 
Gases  Beserved ;  for  there  was  no  case  (c)  in  which  the  judge  had 
admitted  the  statement  entirely  upon  an  inference  drawn  from 
the  nature  of  the  wound  itself,  and  from  giving  the  deceased 
credit  for  ordinary  intelligence  as  to  its  natural  results.  On  the 
contrary  there  was  a  case  {d)  in  which  an  eminent  judge  had  held 
that  the  nature  of  the  wound  itself  was  not  sufficient  ground  on 

(a)  So  in  almost  all  the  oasee  in  which  the  Court  for  Crown  Cases  has  held  a 
dedaration  not  admissible — ^e  decisions  have  turned  on  the  terms  of  the  statement 
vith  reference  to  the  expectation  of  death ;  and  on  their  insufficiency  to  exclude  the 
idea  of  hope  of  reeoyery.  There  is  no  case  in  which  it  has  been  held  that,  in  the 
ifaMnee  of  such  express  evidence,  the  nature  of  the  wound  may  not  show  that  the 
person  most  have  felt  he  was  dying. 

(6)  This  case  was  much  misunderstood,  and  not  only  does  not  show  this,  but 
•hows  cleariy  the  contrary.  There  the  man  was  shot  in  the  chest,  and  lay  for  some 
time,  and  when  found  was  removed  to  a  house*and  there  was  tended,  and  died  soon  after- 
wards. He  had  said  something,  and  not  only  said  nothing  to  show  that  he  thought 
he  was  dying,  but»  according  to  Uie  eyidence,  did  not  appear  to  think  so.  The  report 
•tates  that  Srle,  C.  J.,  asked  the  policeman,  **  At  the  time  did  it  appear  to  you  that 
he  waa  under  the  expectation  of  inunediate  death  ?  '*  The  policeman  said  he  did  not. 
£rle,  CJn  upon  that  held  the  statement  inadmissible.  It  was  then  pressed  that  the 
nature  of  the  wound  itself  was  such  as  to  show  that  the  deceased  must  have  been 
aoder  the  expectation  of  impending  death ;  but  Erie,  C. J.,  said  ^  he  could  not  in  the 
sbsanee  of  evidence  presume  that  a  man  who  had  been  shot  through  the  body  must 
neoesaarily  feel  that  he  was  about  to  die."  That  is,  that  he  could  not,  without  any 
nzgical  evidence  on  the  point,  and  against  positive  evidence  the  other  way— the  man 
only  being  shot  through  the  body — a  kind  of  wound  from  which  myriads  have 
noovered— preeume,  contrary  to  the  express  evidence,  that  the  man  must  have  felt 
that  he  was  dying.  This  plainly  implies  that  in  a  different  kind  of  case,  one  of  such  a 
a  dais  as  the  present^  where,  accordmg  to  the  surgical  evidence,  the  man  was  dying, 
and  could  not  be  saved,  and  must  luve  felt  that  he  was  dying,  it  might  be  pre- 
ramed,  in  the  absence  of  any  express  evidence,  that  the  party  must  have  felt  he 
wu  dying. 

(e^  That  is,  none  reported;  probably  because  it  was  never  doubted. 

(a)  It  is  presumed  that  this  was  Eeg,  v.  Cleary,  cited  ante. 
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Ak.        which  to  draw  such  an  inference  as  to  the  party  having  known 
MoBOAN      J^^B^lf  to  be  in  a  dying  state,  (a)     In  the  feoe  of  that  decision 

'     the  evidence,  therefore,  could  not  be  admitted  without  reserving  a 

187&       case,  and  under  those  circumstances  it  was  for  the  counsel  for 
2P"       the  prosecution  to  consider  whether  he  would  press  the  admissi- 
JDedmxuion,   bility  of  the  statement,  or  proceed  with  the  case  without  it.  (b)^ 

The  latter  course  was  pursued;  and  the  case  was  carried 
through  without  the  statement.  There  was,  indeed,  a  difficulty ; 
the  defence  set  up  being  suicide,  and  there  being  no  direct 
evidence  to  rebut  it ;  but  in  the  result,  the  learned  judge  carefully 
pointing  out  the  circumstances  under  which  the  deceased  had  run 
out  and  pointed  to  the  prisoner — ^the  jury,  though  not  without 
hesitation,  then  delivered  a  verdict  of 

OuUty.    Sentenced  to  deaih.  (c) 

(a)  That  is,  in  that  partioular  case  (vide  wpra\  but  it  is  oonoeiTod  that  the 
deoision  plainly  implied  that  the  inference  might  be  drawn  where  from  the  nature  of 
the  wound  the  party  conld  not  doabt  that  he  was  dying. 

QfS  It  appears,  therefore,  that  if  it  had  been  pressed  it  wonld  have  been  admitted. 

(c)  The  prisoner  was  executed,  and  there  could  be  no  doubt  as  to  his  gmlt;  but 
the  hesitation  shown  by  the  jury  indicated  the  risk  which  is  run  in  such  cases  by  the 
exclusion  of  tiie  statements  of  the  deceased,  while  those  of  the  prisoner  are  necessarily 
admitted— not,  indeed,  as  evidence,  but  as  entitled  to  consideration  and  credence  in 
the  absence  of  evidence  to  the  contrary.  It  is  remarkable  how  recent  in  its  origin  is 
the  notion  that  such  declarations  by  the  deceased  are  only  admissible  as  dying 
declarations,  and  upon  proof  that  they  were  made  under  the  sense  of  impending 
and  imminent  death.  They  would  clearly  be  admissible  as  part  of  the  matter  in 
hand,  for  whether  the  act  be  suicide  or  murder,  it  is  clearly  homicide;  as  the  person 
who  inflicted  such  a  wound  must  have  intended  death,  and  as  the  act  is  not 
immediately  e£Fective,  it  is  inchoate  and  incomplete  until  consummated  by  death. 
This  probably  was  the  ground  on  which,  after  the  Revolution,  such  statements  by  the 
wounded  persons  at  any  time  before  death,  and  without  requiring  any  evidence  that 
they  were  made  under  the  sense  of  immediately  impending  death,  were  admitted 
without  hesitation:  (fieg,  v.  Reason  and  IVanier^  1  Strange's  Reports,  499.)  The 
notion  that  such  statements  were  only  admissible  if  made  under  the  sense  of  imme- 
diately impending  death  was  of  later  origin,  and  may  have  arisen  from  misconception 
as  to  the  effect  of  that  decision,  in  which  there  was  no  allusion  as  to  that  as  a  necessary 
and  precedent  condition.  Even  when  that  notion  had  began  to  be  introduced,  it  was 
still  recognised  as  law  that  it  was  sufficient  to  show  apprehension  of  danger,  and 
that  this  might  be  inferred  either  from  the  express  declaration  of  the  deceased  or 
from  the  nature  of  the  wound,  and  other  circumstances  {Reg,  v.  John^  1  East's  Pleas  of 
the  Grown,  857) ;  and  it  was  only  by  degrees  it  was  held  to  be  necessary  to  show  that 
the  party  believed  he  would  not  recover:  (Reg.  v.  TintcUr^  1  East  P.  0.  854.)  It 
was  only  in  the  present  century  it  was  held  that  it  was  necessary  to  exclude  all  hope 
of  recovery,  and  this  was  held  only  by  single  judges  on  circuit,  who  had  no  power  to 
overrule  previous  decisions,  or  to  alter  the  old  law.  Even  tiien,  too,  it  is  to  be 
observed  that  the  old  doctrine  still  was  so  far  adhered  to  that  it  was  held  that 
statements  by  the  deceased  after  a  mortal  wound  may  be  received,  though  he  did  not 
express  any  apprehension  as  to  approaching  death :  {Reg.  v.  Woodcock^  1  Leach  C.  G. 
500).  It  is  obvious  that  such  statements  are  regarded  as  exceptions  to  the  general 
rule,  for  it  was  said  they  are  not  admissible  except  on  trials  for  murder,  and  when 
relating  to  the  death :  (Reg.  v.  Mead,  2  B.  &  G.  605>  But  in  the  older  books  and 
eases,  as  in  East's  Pleas  of  the  Grown,  such  cases  are  spoken  of  only  as  instances  and 
illustrations  of  a  great  general  principle,  that  in  any  case  the  best  evidence  which  in 
the  nature  of  the  case  is  obtainable  is  admissible,  when  the  fact  proved,  as  a  statement 
of  a  party  to  the  matter  in  hand  is  in  the  nature  of  original  evidence,  and  that  Uiese 
statements  are  admissible  on  the  ground  of  necessity.  And  that  evidence  should  be 
required  that  the  statement,  even  when  made  by  a  person  in  the  very  article  of  death, 
and  unable  to  speak,  was  made  under  the  sense  of  impending  death,  is  a  requirement 
only  introduced  into  our  criminal  trials  within  the  lives  of  living  judges. 
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CROWN  COURT. 

Norwich  WnrrsB  Absizss^  1879. 

(Before  Cockbubn^  C.J.) 

Rbo.  17.  BEDmanxLD.  (a) 

Murder   or    suidd&^-'Evidence — Statement    of  deceiisedr^Dyvng 

declaration — Bee  gestce. 

On  an  indictment  for  murder,  it  appearing  that  the  deceased,  with 
her  throat  cut  through,  came  Suddenly  out  of  a  room,  in  which 
she  left  the  prisoner,  who  also  had  his  tn/roat  cut,  and  was 
speechless,  and  that  she  said  something  immediately  after 
coming  out  of  the  room,  and  a  few  minutes  before  she  died — the 
question  being,  murder  or  suicide 

Held,  that  her  statement  was  not  admissible,  either  as  a  dying 
declaration  or  as  part  of  the  res  gestce.  Bed  quaere,  whether  in 
such  a  case  the  act  is  complete  until  death  tahes  place,  and 
vfhether,  as  to  a  dying  declaration,  it  is  not  a  question  of  fact, 
upon  the  surgical  evidence,  whether,  from  the  nature  of  the 
vfound,  the  person  must  not  have  been  conscious  of  almost 
immediate  death. 

THE  prisoner^  Henry  Bedingfield^  was  indicted  for  the  mnrder 
of  a  woman  at  Ipswich. 

Oarlos  Oooper  and  Blofeld  for  the  prosecution. 

Simms  Reeve  for  the  prisoner. 

It  appeared  that  the  prisoner  had  relations  with  the  deceased 
woman^  and  had  conceived  a  violent  resentment  against  her  on 
account  of  her  refusing  him  something  he  very  much  desired^  and 
also  as  appearing  to  wish  to  put  an  end  to  these  relations ;  he 
liad  uttered  violent  threats  against  her^  and  had  distinctly 
threatened  to  kill  her  by  cutting  her  throat.  She  carried  on  the 
business  of  a  laundress^  with  two  women  as  assistants^  the 
prisoner  living  a  little  distance  from  her.  On  the  night  before 
flte  day  on  which  the  act  in  question  occurred^  the  deceased^  from 
Bomething  that  had  been  said^  entertained  apprehensions  about 

(a)  Reported  If  W.  F.  FoiLABOir,  Esq.,  BarriBter-at-Law. 
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Rbo.       him,  and  desired  a  policeman  to  keep  his  eye  on  her  hoase^  and 
2     ^'  he  being  near  at  ten  at  night  heard  the  voice  of  a  man  in  great 

, '  anger.     Early  next  mornings  earlier  than  he  had  ever  been  there 

1879.  before^  he  came  to  her  honse^  and  they  were  together  in  a  room 
TTT  some  time.  He  went  ont^  and  she  was  fonnd  by  one  of  the  assist- 
Declaration.  ants  lying  senseless  on  the  floor,  her  head  resting  on  a  foot- 
stool. He  went  to  a  spirit  shop  and  bought  some  spirits,  which  he 
took  to  the  house,  and  went  again  into  the  room  where  she  was,  both 
the  assistants  being  at  that  time  in  the  yard.  In  a  minute  or  two 
the  deceased  came  suddenly  out  of  the  house  towards  the  women 
with  her  throat  cut,  and  on  meeting  one  of  them  she  said  some- 
thing, pointing  backwards  to  the  house.  In  a  few  minutes  she 
was  dead.  In  the  course  of  the  opening  speech  on  the  part  of 
the  prosecution  it  was  proposed  to  state  what  she  said,  it  was 
objected  on  the  part  of  the  prisoner  that  it  was  not  admissible, 
and 

CoGKBURN,  C.J.  said  he  had  carefully  considered  the  question 
and  was  clear  that  it  could  not  be  admitted  (a),  and  therefore  onght 
not  to  be  stated,  as  it  might  have  a  fatal  effect.  I  regret^  he 
said,  that  according  to  the  law  of  England,  any  statement  made 
by  the  deceased  should  not  be  admissible.  Then  could  it  be 
admissible  {h)  having  been  made  in  the  absence  of  the  prisoner, 
•as  part  of  the  res  gestce,  but  it  is  not  so  admissible,  for  it  was  not 
part  of  anything  done,  or  something  said  while  something  was 
being  done,  but  something  said  after  something  done.  It  was  not 
as  if,  while  being  in  the  room,  and  while  the  act  was  being  done, 
she  had  said  something  which  was  heard. 

Counsel  for  the  prosecution  consequently  did  not  state  what 
the  deceased  said,  but  said  they  should  tender  it  in  evidence,  and 
accordingly,  when  the  witness  was  called — one  of  the  assistants 
who  heard  the  statement — she  was  first  asked  as  to  the  circum- 
stances, and  stated  that  "  the  deceased  came  out  of  the  house 
bleeding  very  much  at  the  throat,  and  seeming  very  much 
frightened,''  and  then  said  something,  and  died  in  ten  minutes,  (c) 
It  was  then  proposed  to  prove  what  she  said,  but 
CocKBUBN,  C.J.  said  it  was  not  admissible.  Anything,  he  said, 
uttered  by  the  deceased  at  the  time  the  act  was  being  done  would 
be  admissible,  as,  for  instance,  if  she  had  been  heard  to  say  some- 
thing, as  "  Don't,  Harry  I"    But  here  it  was  something  stated  by 

(a)  Qucere,  whether  it  could  be  properly  admitted,  except  npon  the  eiidenee 
especially  as  to  the  nature  of  the  wound,  the  time  of  death,  and  other  eirsamatanoes 
showing  whether  she  must  not  have  been  conscious  of  death^-cixoomstanoes  probaUj 
not  appearing  on  the  depositions. 

(b)  Apparently  the  Lord  Chief  Justice  had  not  in  his  mind  the  possible  admissibility 
of  the  statement  as  a  dying  declaration,  which  would  depend  (in  the  abaenoe  of 
express  eyidenoe)  on  the  evidence  of  the  surgeon  as  to  the  nature  of  the  wound  and 
the  probable  state  of  the  deceased :  (See  Reg.  y.  Morgan,  anU.) 

(c)  The  question  whether  these  circumstances  were  not  sufficient,  at  aU  eyents 
coupled  with  the  evidence  subsequently  given  by  the  surgeon  as  to  the  nature  of  the 
wound  and  its  probable  effect  on  the  system,  and  her  actual  death  in  a  few  ^pm^t^ 
to  show  that  she  must  have  been  under  the  sense  of  impending  death — was  not  much 
argued,  the  Lord  Chief  Justice  having  already  intimated  that  his  mind  was  made  npu 
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her  after  it  was  all  over^  whatever  it  was^  and  after  the  act  was  Rbo. 

completed.  ^     ^' 

It  was  Bubmitted^  on  the  part  of  the  prosecution,  that  the  state-  

ment  was  admissible  as  a  dying  declaration^  the  case  to  be  proved  1879.  . 

being  that  the  woman's  thit)at  was  cut  completely  and  the  artery  jTr 

BBfmd,  so  that  she  was  dying,  and  was  actoally  dead  in  a  few  UeSarSum. 
minntes;  but 

CocKBUBN,  C.J.  said  the  statement  was  not  admissible  as  a 
dying  declaration,  because  it  did  not  appear  that  the  woman  was 
aware  that  she  was  dying,  (a) 

(a)  At  file  era  of  the  ReYoliition  it  wis  not  doubted  that  the  decUuratioiui  of  the 
^^•Cla•^ed,  made  after  the  fatal  itroke,  were  admueible  in  evidence,  appmnUy  withont 
leqnirfaig  any  other  eyidenee  that  the  person  nrnst  have  known  he  was  dying  beyond  the 
li^  that  he  was  dyin^  and  was  speedily  dead.  Thus  on  a  trial  for  murder,  where  tiie  de. 
eeised  had  reeeived  mne  wonnds  with  a  sword,  and  was  dying,  the  counsel  for  the  pro- 
Mentioo  offered  to  give  in  oTidenee  several  declarations  made  by  the  deceased  on  his 
death  bed,  whereby  he  charged  the  prisoners  with  having  barbarously  mnxdered  him ; 
sod  the  oonrt,  without  hesitation,  let  in  the  evidence ;  npon  which  they  called  the  dergy- 
nmn  who  attended  the  deceased,  and  who  swore  that  being  desired  by  some  friends 
to  press  the  deceased  to  say  what  provocation  he  had  given  them  to  use  him  in  that 
maansr  (with  repeatedly  stabbing  him),  he  dedare^  as  a  dying  man,  that  he 
gave  no  provocation,  but  that  they  barbarously  murdered  him  (1  Strange,  449)  subse* 
qnently,  however,  admitting  that  he  had  struck  one  of  them  with  a  small  cane,  which, 
of  eoom,  would  be  too  slight  a  provocation  to  excuse  not  merely  a  single 
woimd  with  a  deadly  weapon,  but  repeated,  barbarous,  and  murderous  wounds, 
repeated  not  less  than  nine  times,  running  him  through  the  body  over  and  over  again, 
eridently  with  murderous  intent.  The  mere  fact  that  ttie  party  said  he  was  dying 
or  described  himself  as  dying,  would,  of  course,  be  immaterial  if,  in  fact,  he  hbm 
not  dying  and  did  not  die  for  some  time ;  and  on  the  other  hand  if  from  the  event 
it  appears  that  he  was  dying,  and  from  the  nature  of  the  wounds  it 
was  manifest  that  he  must  have  felt  himself  dying,  the  statement  is  to  be  regarded 
rightly  as  a  dying  declaration,  whether  or  not  the  person  described  himself  as  dying ; 
lad  there  are  probably  no  modee  of  violent  death  in  which  a  few  minutes  before 
death  the  party  does  not  feel  that  he  is  dying,  and  certainly  it  is  difficult  to  conceive 
a  person  dying  a  violent  death  from  some  mode  of  murder  who  must  not  so  feel 
within  a  few  minutes  of  deatii.  Hence  the  doctrine  on  the  subject,  settled  in  the 
noddle  of  the  last  oentury,  was,  that  it  may  depend  on  the  nature  of  the  wound  or 
enise  of  death,  and  that  from  this  alone  it  may  be  inferred,  without'  further  or 
txpress  evidence,  that  the  party  making  the  declaration  must  have  known  that  he  was 
dyiQg:  (East's  Pleas  of  the  Grown,  vol.  1,  p.  S57.)  The  apprehension  of  danger  may 
a|ipflar  either  from  the  express  declaration  of  the  deceased  at  the  time,  or  may  be 
iafoned  from  the  nature  of  the  wound,  the  state  of  the  deceased,  or  other  circum- 
■tanoes  indicating  it :  (Jbid^)  And  though,  as  a  learned  judge  once  said,  some  of  the 
lecent  decisions  on  the  question  have  gone  to  the  extent  not  only  of  over-scrupulous* 
Bess  but  of  Buperstitionf  their  general  scope  and  effect  is  in  accordance  with  the  old 
doctrine.  Thus,  per  Patteeon,  J. :  **  It  is  not  necessary  to  prove  by  expressions  of  the 
deceased  that  he  was  in  apprehension  of  almost  immediate  death  ;  but  the  judge  will 
emsider  from  all  the  circumstances  whether  the  deceased  had  or  had  not  any  hope  of 
neovery :  (it  v.  jBomer,  6  C.  ft  P.  886.)  Any  decisions  apparently  contrary  are  in 
OMs  in  which  statements  of  the  deceased  themselves  raised  doubts  from  their 
ambiguity  as  to  whether  tiie  deceased  thought  he  was  dying  or  had  a  hope  of  recovery. 
Bat  the  old  doctrine  that  the  nature  of  the  wound  may  be  sufficient  without  any 
•xpresB  evidence  was  laid  down  by  Erie,  O.J.  in  a  case  of  a  mortal  wound  by 
ehootmg:  (/{.  v.  Chary^  2  Foe.  ft  Fin.  S5d.)  In  a  case  exactly  like  the  present, 
tried  before  Denman,  jT,  at  Maidstone  Lent  Assizes,  1876  {anU^  p.  887),  the  case  of  a 
eoldier  whose  throat  had  been  cut  by  a  comrade,  and  who  could  not  speak,  and  had 
jast  strength  to  write  his  name  before  he  died,  the  learned  judge  after  consulting 
Coekbnm,  OJ^  did  not  doubt  the  statement  was  admissible,  Uiough,  from  a  miscon- 
eeptioa  of  tiie  effeet  of  the  ruling  of  Erie,  O.J.,  in  Btg.  v.  VUary^  he  said  he  should, 
if  tiie  evidence  was  given,  reeerve  the  point,  and,  as  there  was  abundant  evidence 
without  it,  it  was  not  preseed,  and  the  prisoner  was  convicted  and  executed. 
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Rn>.  It  was  nrged  that  the  woman  must  have  known  it^  as  she  was 

B     N^  FIELD  ^^^'^^lly  dy^^g  ^^  ^^®  time,  but 

'       CocEBUBN,  C.J.  said  that  though  she  might  have  known  it  if 

•  1879.       she  had  had  time  for  reflection,  here  that  was  not  so,  for  at  the 

rr*        time  she  made  the  statement  she  had  no  time  to  consider  and 

DecStration.  reflect  that  she  was  dying;  there  is  no  evidence  to  show  that 

she  knew  it,   and  I  cannot   presume  it.  (a)     There  is  nothing 

to  show  that  she  was  under  the  sense  of  impending  death,  so  the 

statement  is  not  admissible  as  a  dying  declaration. 

The  surgeon  being  called  stated  that  the  wound  was  from  three 
to  four  inches  in  length,  completely  severing  the  trachea  or  wind- 
pipe, severing  the  jugular  vein  and  the  thyroid  arteries.  It 
could  not  be  said  to  have  been  suicide,  for  the  strength  would 
wholly  fail  after  the  trachea  was  severed,  which  was  about  the 
centre  of  the  wound,  and  the  wound  deepened  from  the  trachea 
towards  the  right,  the  deepest  part  of  it  being  beyond  the 
trachea,  so  that  the  woman^s  throat  must  have  been  cut  right 
through. 

The  statement  of  the  deceased,  however,  having  been  twice 
rejected,  though  it  was  offered  and  rejected  before  the  surgeon 
was  examined,  who  thus  described  the  nature  of  the  wound, 
necessarily  mortal  in  a  few  minutes,  and  the  woman  in  fact  dying 
in  about  ten  minutes,  not  speaking  again;  the  statement  was 
not  tendered  again  upon  this  evidence  as  a  dying  declaration, 
nor  was  the  surgeon  asked,  as  a  matter  of  skill  and  science, 
whether  from  the  nature  of  the  wound  and  the  sense  of 
approaching  death,  the  woman  must  not  have  felt  and  known 
that  she  was  dying.  (6) 

The  defence  set  up  by  the  prisoner  being  that  tihe  woman  had 
first  cut  his  throat  and  then  her  own  with  a  razor  she  had 
borrowed  from  him  professedly  for  another  purpose,  a  curious 
question  of  circumstantial  evidence  arose  as  to  whether  this  was 
the  truth  of  the  case,  or  the  converse  view  set  up  by  the 
prosecution  that  the  prisoner  had  first  cut  the  woman's  throat 
and  then  his  own.  The  statement  made  by  him  would,  therefore, 
have  been  very  material,  and  its  rejection,  as  it  turned  out,  nearly 
caused  a  miscarriage  of  justice.  The  doubt  of  the  prisoner's 
guilt  was  indeed  removed  by  the  fact  that  the  deceased  ran  out  to 
make  complaint  or  outcry,  and  the  fact  that  the  razor  was  found 
under  his  body,  and  under  his  hand, — almost  in  his  hand — ^for  the 
marks  of  his  fingers  were  upon  it,  and  it  was  evident  that  he  had 

(a)  The  question  whether  on  snch  eyidenoe  the  woman  must  not  faaTe  known  she 
was  dying  was  not  discnased  and  considered. 

(6)  In  the  case  of  R.  v.  Ckary  (2  Pos.  ft  Fin.  863)  Erie,  O.J.  asked  as  to  what  the 
deceased  said,  and  finding  that  what  he  said  showed  that  he  did  not  think  he  should  die^ 
he  then  said  he  conld  not,  in  the  face  of  that  evidence,  presume  from  the  nature  of  the 
wound  (a  shot  wound  through  the  chest)  that  he  knew  he  was  dying.  But  her«, 
there  being  nothing  to  the  contraiy,  the  sense  of  impending  death  might  be 
inferred  from  the  nature  of  the  wound  itself  as  showing  that  the  woman  must  haTe 
felt  she  was  dying;  at  all  events,  the  suigeon  might  have  been  of  that  opinion^  and  it 
is  a  question  of  foot,  and  to  some  extent  one  for  skill  and  ezpoxiemoe. 
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held  it  in  his  hand^  and  that  his  hand  had  only  jost  relaxed  its 
grasp  with  the  weakness  caused  by  loss  of  blood. 

CocEBUBNj  C.J.,  in  summing  up  the  case  to  the  jury^  pressed 
both  these  facts  upon  their  attention,  especially  the  firsts  pointing 
out  that  it  was  the  deceased  woman^  not  the  prisoner^  who  ran 
OQt^  as  though  to  make  outcry  or  complaint,  (a) 

Verdict,  Quilty  ;  Sentence,  Death.  (6) 


Rua. 


V. 


Bbdimofield. 
1879. 

Dying 
DeclarcUiofL 


(a)  Thus,  enrioiiBly  enough,  making  indirect  nse  of  the  very  piece  of  eridence 
fomiADy  rejected,  bnt  which  could  not  virtually  be  excluded ;  for  it  was  of  course 
neeeaoarily  in  evidence  that  the  woman  ran  out  and  said  sometbingi  pointing  to  the 
home  where  the  prisoner  was,  and  no  one  could  doubt  that  she  came  out  to  make 
eomplaint  or  outcry. 

(6)  Thers  was  a  strong  movement  in  favour  of  the  prisoner,  on  the  ground 
that  the  woman's  statement  had  been  rejected,  and  that  it  might  have  been 
in  his  favour,  or  that  its  falsehood  might  have  been  shown ;  and  if  the 
drcomstances  had  been  less  conclusive  it  is  possible  the  movement  might  have 
been  successful.  The  prisoner,  however,  was  executed ;  but  there  was  con- 
sidendile  discussion  on  account  of  the  rejection  of  the  evidence,  and  it 
must  not  be  presumed  that  the  question  should  be  discussed  upon  the  suppo- 
lition  that  the  statement  is  inimical  to  the  accused,  for,  supposing  it  to  be  in  his 
fsvonr,  the  objection,  if  valid,  would  equally  apply.  In  the  present  case  the  words 
ivom  to  on  tiie  depositions  were,  ^  See  what  HiEirry  has  done  !  "  which,  as  the  Lord 
Chief  Justice  said,  would  probably  have  been  fatal  to  the  prisoner ;  but  suppose  they 
had  been,  '*  See  what  he  has  driven  me  to ! "  they  would  have  been  sufficient, 
probably,  to  secure  an  acquittal.  And  it  was  impossible  to  say  what  on  cross- 
eiamination  the  words  might  have  appeared  to  be.  Mr.  Pitt  Taylor,  the  author  of 
the  well  known  Treatise  on  the  Law  of  Evidence,  publicly  impugned  this  ruling, 
and  published  a  letter  in  the  Times^  pointing  out  that  it  was  contrary  to  the  doctrine 
kid  down  in  decided  cases,  and  that  what  was  said  by  a  person  on  the  instant,  and 
In  consequence  of  something  first  done  to  her  might  partly  be  considered  as  part  of 
tiie  res  gettOB,  as  much  so  as  if  uttered  an  instant  before,  while  it  was  being  done. 
And  a  barrister  present  at  the  trial  also  wrote,  pointing  out  that  according  to  the 
doctrine  laid  down  nearly  a  century  ago,  and  not  at  all  impugned  in  JReg.  v.  Cleary^ 
the  statement  was  clearly  admissible  as  a  dying  declaration,  as  the  natunl  and  irre- 
nstible  inference  was  that  the  woman  must  have  felt  and  known  she  was  dying. 
Gockbnm,  O.J.  published  a  pamphlet  in  answer,  in  which  he  contended  that  as  to  a 
djing  declaration  it  was  for  him  to  decide  whether  it  was  made  under  the  sense  of 
impending  death,  and  that  as  to  res  gestcB  the  **  transaction  "  was  completed.  Mr.  Pitt 
Taylor  replied  in  a  pamphlet  upholding  his  original  opinion.  In  fairness  to  the  Lord 
Chief  Justice,  it  should  be  stated  that  certainly  the  ruling  of  Erie,  O.J.,  in  Beg*  v. 
Cleary^  had  been  understood,  or  misunderstood,  as  adverse  to  the  reception  of  such  a 
statement,  and  he  was,  as  he  said,  apprehensive  of  the  risk  of  a  failure  of  justice  if 
the  evidence  was  admitted,  and  held  admissible.  But  that  was  a  very  difiFerent  case, 
sad  in  that  case  Erie,  C.J.  k$ard  the  evidence^  and  so  did  Denman,  J.  in  Reg.  v. 
Morgan^  ante^  p.  337. 
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CROWN  COURT. 

MiiDSTONB  Winter  Assizes,  1879. 

(Before  Cockbubk^  C.J.) 

Reg.  v.  Weston,  (a) 

Murder  or  manslaughter — Deaih  caused  by  8?iot  from  firearm 
-^Evidence  of  self-defence — AdrrUssibility  of  prisoner's  state- 
ment by  cownsel — JvfStification— Danger  of  violence^  or  reasotuxhle 
apprehension  of  it. 

On  an  indictment  for  murder,  the  death  hamng  been  caused  by  shot 
from  a  gun  in  the  hands  of  the  prisoner,  evidence  of  former 
threads  by  deceased  of  deadly  violence,  with  words  ana  drcum- 
stances  on  the  occasion  in  question  likely  to  provoJce  sim^ilar 
threats,  received  as  evidence  of  danger  to  life,  or  serious  violence 
or  reasonable  apprehension  of  it,  on  the  occasion,  such  as  might 
excuse  or  justify  recourse  to  a  loaded  firearm  in  self-defence. 

Prisoner's  counsel  allowed  to  make  a  statement  on  the  paH  of  the 
prisoner  to  show  that  the  trigger  of  the  gun  was  pulled  without 
the  intention  of  firing  it. 

The  use  of  sveh  a  weapon,  even  against  an  v/aarmed  man,  may  be 
excused  or  justified  not  only  by  necessity  for  defenee  against 
death  or  serious  injury,  but  the  reasonable  apprehension  of  it. 

But  in  the  absence  of  such  necessity,  if  it  is  resorted  to,  and  is 
fired  even  accidentally,  it  is  manslaUfghter  ;  and  the  jury  having 
found  that  there  was  no  such  necessity,  but  thai  the  gun,  being 
levelled  at  the  deceased  with  no  intention  of  discharging  it,  went 
off  by  accident. 

Held,  that  the  prisoner  was  guilty  of  manslaughter. 

^pHB  prisoner  was  indicted  for  the  murder  of  one  Drewry,  at 
A      Maidstone^  on  the  2nd  day  of  September  last. 

Prentice,  Q.C.,  and  Croft,  for  the  prosecution. 

Kingsford  and  Slade  Butler,  for  the  prisoner. 

The  prisoner^  who  was  a  volunteer^  had^  five  years  before  the 
occasion  in  question^  lodged  with  the  deceased^  who  was  married^ 
and  had  several  children.     Four  years  before^  the  deceased  had 

(a)  Reported  bj  W.  F.  FniLAioir,  E§q.,  Banifter-at-Lftw. 
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to  be  remoyed  to  an  asylum^  being  aflTeoted  by  a  form  of  mdan-       Rm. 
okoly   monomania   called   ''  syphilitic   mania/'  arising^  as    the     ^  ^' 

medical  man  stated^  firom  a  delusion  that  he  was  suffering  from        ' 

s^hiliBj  and  not  leading  to  violence,  but  producing  an  impres-  1879. 
mon  that  he  was  not  fit  to  cohabit  with  his  wife.  On  his  libera-  ^J^^[Zak* 
tion  from  the  asylum^  after  the  hipse  of  four  months^  he  resumed  ^'"'*'"^  ^' 
cohabitation;  but  his  delusion  returned,  and  he  was  confined 
•gain  for  eleven  months.  During  this  period  the  prisoner  had 
l:«come  criminallv  intimate  with  the  wife,  who  had  a  child  by 
him;  and  when  her  husband  was  released  he  did  not  cohabit 
with  her,  and  expressed  jreat  anger  about  the  child,  and  uttered 
threats  against  them.  He  again  relapsed  into  his  monomania, 
aad  was  again  sent  to  the  asylum,  where  he  remained  ei^ht 
months,  coming  out  in  August.  At  this  time  his  wife  was  livmg 
in  a  house  in  Woollett-street,  Maidstone,  which  had  been  taken  . 
during  his  confinement  in  the  name  of  Weston,  the  prisoner, 
who  contributed  to  her  support,  he  himself,  however,  ostensibly 
liviDg  at  another  place  in  Maidstone,  and  the  deceased  having 
lus  meals  at  the  nouse  where  his  wife  lived,  though  he  slept 
elaewhere,  not  far  off.  It  appeared  that  there  hoA  been  an  agree- 
ment or  understanding  between  the  two  men  that  neither  of 
them  should  cohabit  with  the  wife  of  deceased ;  for  the  prisoner 
had  insisted  on  his  observing  an  agreement  not  to  molest  her, 
and  the  deceased  had  expressed  anger  on  finding  the  prisoner 
at  the  house.  The  prisoner  had  written  to  the  wife  a  letter  dated 
at  the  other  house,  where  he  was  supposed  to  reside,  in  these 
tenDS : 

It  WMn  Drewry  keeps  paying  yoa  Tisits  at  WooUett-street,  the  prexaues  being 
BBir  Ton  moat  know  that  I  cannot  think  of  allowing  yon  any  more  money  unless  they 
an  disoontinned  altogether.  Ton  mnst  therefore  see  to  it.  That  was  the  agreement; 
that  he  wonld  leave  you  without  molesting  yon  in  any  way  whatever.  You  will 
phaie  let  me  know  what  yon  intend  doing  at  your  earliest  oonvenienoe. 

It  appeared  that  this  letter  was  written  to  be  shown  to  the 
dfioeased,  as  the  wife  said  he  could  not  read,  and  she  did  in  fact 
show  it  to  him,  and  he  told  her  to  take  no  notice  of  it,  and  con- 
tinued to  have  his  meals  at  her  house  as  before.  Being  asked  if 
there  was  any  agreement  that  she  should  live  with  Weston,  she 
ndd  she  was  not  aware  of  any,  and  it  will  be  noticed  that 
the  prisoner  wrote  firom  another  house.  On  the  Friday 
before  the  occasion  in  question  (she  stated)  her  husband,  the 
deceased,  coming  to  her  house,  found  Weston,  the  prisoner, 
litdng  tiiere,  and  was  angry,  and  uttered  threats  against  him, 
and  against  them  both,  threatening  to  take  their  lives ;  and  on 
a  previous  occasion  he  had,  finding  Weston  there,  used,  she  said, 
nmilar  language,  threatening  to  lie  in  wait  for  him  and  kill  him, 
and  there  had  been  other  sunilar  threats  on  such  occasions,  but 
no  actual  violence  was  used.  It  appeared  that  on  one  occasion 
■he  had  warned  the  prisoner,  in  consequence  of  something,  not 
to  use  his  weapon,  for  it  was  stated,  it  will  be  seen,  by  one  of 
the  witnesses  tnat,  on  finding  her  husband  shotj  she  said  to  the 
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Rm.  prisoner^  ''  I  told  yoa  not  to  do  it !  '^  and^  though  she  did  not^ 

^'  she  said^  recollect  this^  she  did  not  deny  it^  and  she  said  the 

*  prisoner  had  said^  "  I  will  not  be  the  first  to  lifk  my  hand^  but  if 

1879.  Drewry  should  strike  me^  I  must  take  my  own  part.''     It  appeared 

M  ~^uoht     ^^^^  ^^  ^^^  ^*y  ^  question  the  prisoner's  rifle  was  in  the  front 
ansiaug  «r.  ^^^^  ^£  ^j^^  house  where  the  wife  of  deceased^  Mrs.  Drewry, 

lived,  and  that  it  was  loaded ;  and  she  stated  it  was  kept  there, 
and  it  appeared  that  the  box  of  service  cartridges  was  upstairs 
locked.  She  stated  that  she  did  not  know  whether  he  was  in  the 
habit  of  keeping  the  rifle  loaded,  and  she  also  stated  that  she  had 
seen  him  practising  loading  and  unloading  with  a  cartridge.  She 
did  not  state  that  she  had  seen  him  doing  so  that  day,  nor  when 
she  saw  him  doing  so  last,  nor  was  there  any  evidence  beyond 
the  prisoner's  statement  that  he  had  been  practising  at  the  butts 
that  day,  but  he  so  stated.  She,  however,  stated  that  she  had 
seen  the  rifle  in  the  front  room  when  she  went  out  in  the  afternoon 
on  the  day  in  question.  She  stated  her  husband  had  been  at  the 
house  as  usual  having  his  meals,  and  she  had  gone  out  and  re- 
turned ;  and  about  eight  o'clock  in  the  evening  of  the  2ud  day 
of  September  she  was  standing  at  her  door,  the  prisoner  having 
just  left  her  to  go  to  the  public-house  a  few  doors  higher  up  in 
the  street,  when  her  husband,  the  deceased,  came  up  to  her  and 
spoke  to  her,  asking  her  where  she  had  been,  &c.  She  at  once 
moved  to  the  door  of  her  next-door  neighbour,  and,  saying  she 
wanted  to  speak  to  her,  went  in  there,  her  husband  saying 
angrily,  "  Oh,  yes,  you  have  some  plan ! "  While  she  was 
talking  with  her  neighbour,  she  heard,  she  said,  some  one  in  her 
house,  who  probably  was  the  prisoner,  returning  with  the  beer ; 
and  it  appeared  that  he  must  have  locked  the  street  door,  for  a 
minute  later  she  said  she  found  it  locked,  and  it  was  opened 
to  her  by  him  from  the  inside.  It  appeared  that  he  went 
through  the  house  and  out  of  the  back  door,  probably — ^not 
finding  Mrs.  Drewry — ^in  search  of  her;  and  it  also  appeared 
that  the  deceased  had  gone  round  by  the  side  passage,  by  the 
side  of  the  neighbour's  house,  and  was  round  at  the  back  door, 
by  which  way  his  wife  could  have  got  back  into  her  house,  for  a 
few  moments  later  the  neighbour  heard  her  back  doorlatch 
raised,  and  heard  the  loud  voices  of  two  men  in  anger,  and  the 
neighbour,  going  to  her  back  door,  saw  Weston,  the  prisoner,  and 
Drewry,  the  deceased,  standing  there,  close  to  each  other,  in  the 
passage  at  the  backs  of  the  houses.  She  heard  Drewry  say  to 
Weston,  holding  up  his  finger,  "  Continue  to  live  with  my  wife," 
which  may  have  been,  "  I  find  you  continue  to  Hve  with  my 
wife,"  or,  as  the  prisoner's  counsel  suggested,  may  have  been  a 
threat  of  violence, "  If  you  continue  to  live  with  my  wife,"  in  which 
latter  view,  however,  the  threat  would  be  future  and  conditional. 
The  precise  words,  however,  she  did  not  hear,  but  it  will  be  seen 
that  the  prisoner  did  not  at  the  time  suggest  any  violence,  or 
threat  of  violence;  and  it  was  consistent  with  the  evidence,  as  the 
voices  of  both  were  heard  raised,  that  he  might  have  said  to 
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Drewry^  in  accordance  with  the  terms  of  his  letter^  that  Drewry        Rm. 
had  no  bosinesa  there^  and  that  Drewry  might  have  answered^  ^^  I      _  ^* 

have  a  right  to  come  if,  or  as,  you  continue  to  live  with  my  wife,''         * 

bat  the  prisoner's  counsel  suggested  that  some  threat  of  violence        1879. 

preceded  the   words,   ''contmue  to  live  with  my  wife/'     The  ^    "j — ^ 

witness  stated  that  Weston  ran  quickly  into  Mrs.  Drewry's  house  \      ^"*  '"'^  ^' 

he  went  so  quickly,  however,  she  said,  that  she  did  not  actually 

see  him  enter  the  house,  and  the  deceased  followed  her.     She 

went  back  into  her  own  house,  and  went  through  to  her  front 

door,  and  as  she  got  to  it,  in  a  few  seconds,  she  heard  the  report 

of  a  gun,  and,  looking  out,  saw  Mrs.  Drewry,  who  had  run  out, 

ttying  to  get  in  at  her  front  door,  which,  however,  was  fastened 

from  the  inside ;  but  being  opened  by  the  prisoner  she  went  in  and 

found  in  the  back  room  her  husband  lying  dead,  his  feet  towards  the 

front  room,  where  the  rifle  was  kept,  his  head  backwards  tewards 

the  cellar,  the  rifle  leaning  against  the  door  between  the  two 

rooms.     A  witness  stated  that  she  said  to  the  prisoner,  '^  What 

have  yon  done  ?     I  told  you  not  to  do  it,"  and  this  she  did  not 

deny,  although  she  said  she  ''  did  not  recollect  it."     When  the 

police  came  they  found  the  clothes  of  the  deceased  burning,  showing 

that  the  weapon  had  been  held  close  to  his  person,   and  the 

surgeon  stated  that,  from  the  wound,  he  must  have  died  on  the 

instant.     The  prisoner  said,  ''  I  did  it ;  I  had  had  some  drink." 

He  did  not  say  anything  of  threat  or  violence,  and  the  police  saw 

no  trace  of  a  struggle ;  and  as  already  stated,  only  a  few  seconds 

elapsed  between  the  moment  when  the  two  men  entered  the  house 

together,  and  the  sound  of  the  report,  and  the  deceased  appeared 

to  have  been  shot  in  the  back  room,  the  rifle  being  kept  in  the 

front.    The  police  stated  that  when  the  prisoner  said  he  did  it, 

she  said  to  him,  '^  Why  did  you  do  it  ?     I  know  he  had  threatened 

you,  but  you  had  bettor  have  let  him  knock  your  head  off  than 

do  it."     The  cartridge  case  found  in  the  rifle  was  not  one  which 

could  have  been  served  out  during  the  last  year.     When  the 

Erisoner  was  charged  with  shooting  at  and  killing  the  deceased 
e  made  no  answer  at  first ;  but  then — according  to  the  evidence 
of  the  police — said  he  had  been  at  the  rifle  butts  that 
day,  and  had  expended  all  his  service  ammunition,  and  was 
allowed  to  purchase  private  ammunition ;  that  he  had  the  rifle  in 
hi9  hand  and  put  a  cap  upon  it,  and  the  gun  went  off;  but  this,  it 
was  suggested  by  his  counsel  could  not  have  meant  a  percussion 
cap,  as  it  was  not  a  percussion  rifle,  and  that  what  he  must  have 
said  was  that  as  there  was  a  snap-cap  on  he  thought  it  would  not 
go  off,  even  when  the  trigger  was  pulled,  and  pulled  the  trigger, 
under  that  notion,  which  was  the  defence  now  set  up. 

Evidence  was  given  for  the  prosecution  that  though  the 
prisoner,  being  a  volunteer,  was  allowed  to  take  his  rifle  home, 
he  had  no  right  to  have  ball  cartridge  there,  and  it  did  not  appear 
that  he  was  at  driU  that  day.  The  gunsniith  proved  that  the  rifle 
seemed  to  have  been  used  more  than  once  since  last  cleaned. 
Prten^ie^,  for  the  prosecution,  pointed  out  that  there  was  no 
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Rm.       evidenoe  of  any  straggle  or  violenoe,  or  even  of  any  menaoe 
Wbrov      ^^  violence  on  tihe  occasion ;  and  iihat  on  the  contrary  all  the 

*     evidence  tended  to  disprove  it^  for  the  police  saw  no  signs  of  a 

IS79.        straggle,  and  the  prisoner  did  not  saggest  it  at  the  time,  and 

Manskatahter  ^^^®^  there  was  no  time  for  it,  as  the  witness  stated  that  only  a 

ansiaug     .  ^^^  geconds  intervened  between  her  seeing  the  two  men  go 

into  the  honse  and  her  hearing  the  report  of  the  gnn ;  and  he 

snggested  that  the  prisoner^  angry  at  seeing  the  deceased  there, 

had  gpone  quickly  into  his  house  into  the  front  room,  where  his 

loaded  rifle  was,  in  order  to  use  it  against  the  deceased,  and  bad 

met  him  in  the  back  room  and  shot  him  dead  with  it. 

CocKBUBN,  C.J.  said  he  saw  no  evidence  of  it. 

Prentice  suggested  that  the  fact  that  only  a  few  seconds 

intervened  between  the  men  going  into  the  honse  and  the  report 

of  the  gun,  and  the  fact  that  the  gun  was  kept  in  the  front  room, 

and  that  the  deceased  was  shot  in  the  back  room,  and  that  the 

g^n  was  held  so  close  to  him  as  to  set  his  clothes  on  fire,  and 

that  he  must  have  fallen  dead  instantly  on  the  spot,  went  to 

Erove  that  the  prisoner  must  have  ffone  at  once  to  the  rifle, 
rought  it  into  the  back  room,  and  there  met  the  deceased  and 
shot  him  dead  without  any  struggle  or  violence ;  and  even  had 
there  been  any  threat  of  violence,  of  which  he  said  there  was  no 
evidence,  and  which  therefore  was  never  suggested,  still,  as  the 
deceased  was  unarmed  there  was  nothing  to  excuse  the  use  of  a 
deadly  weapon,  or  to  reduce  the  crime  to  manslaughter. 

Kingsford,  for  the  defence,  regretted  that  he  could  not  give 
the  prisoner's  account  of  the  matter,  upon  which 

CocEBUKsr,  C.J.  said  he  might  do  so,  as  the  prisoner's  counsel 
were  in  place  of  the  prisoner,  and  entitled  to  say  anything 
which  he  might  say,  for  which  he  would  be  entitled  to  considera- 
tion and  credence  if  consistent  with  the  rest  of  the  evidence. 
Upon  this 

Kingsford  stated  to  the  jury  that  the  prisoner  had  been  in 
the  habit  of  practising  loading  and  unloading  his  rifle  with  a 
cartridge,  and  had  left  the  cartridge  in  it ;  that  on  this  occasion  the 
deceased  had  threatened  him,  that  he  had  fled  from  apprehended 
violence,  and  that,  forgetting  that  the  rifle  was  loaded,  he  raised 
it  against  him,  not  intending  to  fire,  but  only  to  frighten  him— 
the  snap-cap  being  on — ^by  the  noise  of  uncocking  the  gun ;  that 
the  deceased  laid  hold  of  the  end  of  the  frame,  that  in  the 
struggle  the  '^  snap-cap  '^  fell  off,  and  that,  puUing  the  trigger  to 
snap  the  hammer  again,  the  weapon  went  ofiT. 

UOCKBUBK,  0.  J.,  in  summing  up  the  case  to  the  jury,  adopted  the 
view  of  the  evidence  which  the  prisoner's  counsel  had  suggested, 
and  enforced  it  strongly  upon  the  jury,  reminding  them  of  the 
previous  threats  of  the  deceased  to  kill  the  prisoner,  and  to  lie  in 
wait  for  him  in  order  to  do  it,  and  telling  them  that  he  had  no  doubt 
the  deceased  had,  on  the  occasion  in  question,  entertained  very 
violent  feelings  against  the  prisoner,  who  might  naturally  dread 
his  violence,  and  he  represented  the  prisoner  as  '^  flying  from  a 
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man  enraged,  infomted,  and  mad/'  wHo  had  preyionsly  threatened       Rm. 
his  life,  and  in  all  probability  had  done  bo  on  this  occasion ;  and      _  *^- 

he  told  the  jary  that  if,  nnder  sach  circnmstances,  the  prisoner       "' 

resorted  to  the  gnn  in  order  to  defend  himself  from  serioos  1879. 
Tiolenoe,  or  nnder  a  reasonable  apprehension  of  it,  and  so  nsed  ..  "Z^i^ 
ii  in  neoeaeary  self  defence  he  wonld  be  justified.  If^  he  said,  the  ^'"^'^  ^* 
prisoner  fired  the  gnn  at  the  deceased  really  in  anger^  or  intending 
to  take  the  opportunity  to  be  rid  of  him  on  account  of  his  wife^ 
it  wonld  be  murder;  bat  if  the  prisoner  resorted  to  the  gun  in 
self-defence^  against  serious  violence  or  in  the  reasonable  dread 
of  it,  it  would  be  justifiable,  and  that  eyen  if  there  was  not  such 
violence,  or  ground  for  the  reasonable  apprehension  of  it,  yet  that 
if  the  conduct  of  the  deceased  naturally  led  him  to  apprehend  it 
and  depriyed  him  of  his  self-control,  or  if  an  assault,  though 
short  of  serious  injury,  was  committed  on  the  prisoner,  then  it 
would  be  manslaughter;  and  in  conclusion  he  left  to  the  jury 
these  questions  in  writing : — 1.  Was  the  discharge  of  the  gun 
intentional  or  accidental  ?  (a)  If  intentional,  was  it  from  ill- 
feeling  to  Drewry^  or  desire  to  get  rid  of  him  on  account  of  his 
wife  T  in  which  case  it  would  be  murder,  (b)  If  it  was  not  so 
done,  was  it  done  by  the  prisoner  in  self-defence,  and  to  protect 
himself  from  death  or  serious  bodily  injury  intended  towards  him 
by  the  deceased ;  or  (c)  from  the  reasonable  apprehension  of  it 
induced  by  the  words  and  conduct  of  the  deceased^  though  the 
latter  may  not,  in  fact,  have  intended  death  or  serious  injury  f 
[d)  If  not  so,  was  it  done  after  an  assault  made  by  the  deceased 
on  the  prisoner,  though  short  of  an  assault  calculated  to  kill  or 
canse  serious  bodily  injury?  or  {e)  Was  it  done  under  such  a 
degree  of  alarm  and  bewilderment  of  mind,  caused  by  the  con- 
duct of  the  deceased,  as  to  deprive  the  prisoner  for  the  time  of 
his  reason  and  power  of  self-control  7  or  (/),  Was  the  effect 
of  the  language  and  conduct  of  the  deceased  such  as  to  provoke 
the  angry  passions  of  the  prisoner  so  as  to  deprive  him  of  his 
reason  and  power  of  self-control  7  2.  If  the  discharge  of 
file  gun  was  accidental— 4n  which  case  the  prisoner  cannot  be 
convicted  of  murder,  but  may  be  of  manslaughter-— (a)  was  the 
gan  levelled  by  the  prisoner  at  the  deceased  in  self-defence  against 
an  attack  of  the  deceased,  endangering  life  or  limb,  or  reason- 
ably apprehended  by  the  prisoner  as  likely  to  do  so^  in  either  of 
which  cases  the  prisoner  would  be  entitled  to  acquittal  7  or  (b). 
Was  the  gnn  levelled  by  the  prisoner  at  the  deceased  unneces- 
Barily  under  the  circumstances,  but  without  the  intention  of  dis- 
charging it,  in  which  case  it  would  be  manskughter. 

The  jury  found  the  prisoner  guilty  of  manslaughter ;  and  being 
asked  on  what  view  of  the  case  they  found  the  verdict,  they 
said,  on  account  of  the  deceased  following  the  prisoner  to  his 
hoDse^  and  the  gun  being  fired  so  shortly  afterwards  that  it 
might  have  been  done  in  self-defence,  or  might  have  gone  off 
acodentally. 

CoGXBUBH,  O.J.  explained  to  them  that  this  was  indeterminate^ 
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Rm.        for  that  if  it  was  fired  in  self-defence  against  serions  violenoe 
Weston,     ^^^tended  by  the  deceased  {a),  he  woald  be  entitled  to  an  absolate 

'      acquittal;   and^  repeating   his  direction,   he   desired  them  to 

1879.        reconsider  their  verdict,  which  they  did. 
Manskaighter      '^^  J^^  eventually  returned  this  written  finding :  That  the 
'  gun  was  levelled  at  the  deceased  unnecessarily  under  the  circum- 
stances, but  without  any  intention  of  discharging  it,  and  that 
it  went  off  accidentally. 

CooKBUEN,  C.J. — That  would  amoant  to  a  verdict  of  man- 
slaughter.    Do  you  intend  that  ? 
The  jury. — Tes. 

CocKBUBN,  C.J. — On  the  ground  that  though  the  prisoner  had 
no  intention  of  discharging  the  gun,  yet  that  his  levelling  it  at 
the  deceased  was,  under  the  circumstances,  mmecessaiy  ? 
The  jury. — ^Yes. 

Verdict — Ghiiliy    of    manslaughter.      Sentence^'Six 
months'  imprisonment  with  hard  labour. 

(a)  The  direction  waa  in  irriting,  and,  as  here  giTon,  wag  copied  from  the  writing. 
It  was,  therefore,  carefully  considered,  and,  on  account  of  the  experience  of  the  Lord 
Chief  Justice,  is  of  importance.    It  must,  however,  he  carefully  understood  as  to  the 
latter  part  of  it  with  reference  to  such  a  state  of  facts  as  he  supposed  to  exist,  only  a 
state  of  such  extreme  alarm  arising  from  a  sense  of  imminent  danger  to  life,  as  quite 
deprived  the  prisoner  of  the  power  of  reflection,  and  irresistibly — almost  unconsciously 
— mipelled  him  to  pull  the  trigger.    It  must  not  be  supposed  that  the  Lord  Chief 
Justice  intended  to  lay  down  anything  contrary  to  the  law  laid  down  in  many  cases^ 
that  even  a  blow  in  self-defence  will  not  excuse  or  even  reduce  to  manslaaghter  the 
instant  recourse  to  deadly  murderous  violence  causing  death.    Thus  Parke,  B. :  "  If  a 
person  receives  a  blow  and  immediately  revenges  it  with  any  instrument  that  he  may 
happen  to  have  in  his  hand,  the  ofiPence  will  only  be  manslaughter,  provided  the  blow 
is  to  be  attributed  to  the  passion  of  anger  arising  from  that  provocation.    But  the 
law  requires  two  things:  that  there  should  be  that  provocation,  and  that  the  fatal  blow 
should  be  clearly  traced  to  the  influence  of  passion  arising  from  that  provocation. 
If  you  see  that  a  penon  denotes  by  the  manner  in  which  he  avenges  a  previous  blow 
that  he  is  not  excited  by  a  sudden  transport  of  anger,  but  under  the  influence  of  that 
wicked  disposition,  that  bad  spirit  which  the  law  terms  malice,  in  the  definition  of 
wilful  murder,  then  the  offence  would  not  be  manslaughter.    And  so  if  you  find  thst 
before  the  stroke  is  given  there  is  a  determination  to  punish  any  man  who  gives  a  blow 
with  such  an  instrument  as  the  one  which  the  priaoner  used ;  because,  if  you  ars 
satisfied  that  before  the  blow  was  given  the  prisoner  meant  to  give  a  wound  with  such 
an  instrument,  it  is  impossible  to  attribute  the  giving  such  a  wound  to  the  passion  of 
anger  excited  by  the  blow,  and  no  man  who  was  under  proper  feelings,  none  but  a 
bad  man  of  a  wicked  and  cruel  disposition,  would  really  determine  beforehand  to  resent 
a  blow  with  such  an  instrument :"  {Rex  v.  Thomas^  7  G.  d;  P.  818-19.)    This,  no  donht, 
was  intended  to  be  conveyed  and  implied  in  the  direction  with  the  present  case,  that 
if  the  prisoner  intentionally  fired  the  gun  not  from  such  alarm  as  suggested,  but  on 
account  of  ill-will,  then  the  act  was  murder.    The  jury  in  their  verdict  negatived  the 
state  of  alarm  suggested,  but  also  negatived  intention,  and  found  that  the  gun  went  off 
by  accident. 
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Nottingham  .Winter  Assizes. 
November^  1879. 

(Before  Mr.  Jaatice  Lush.) 
Beg.  v.  Staitobd.  (a) 

Winter  Assize  Acts,  1876  and  1877 — Prisoner  on  bail — Not  in 
custody  at  the  time  of  holding  of  the  assize — Right  to  he  tried 
— Order  in  Ooundly  1879. 

The  Orders  in  Council,  of  Aug.  1879,  made  in  pursuance  of  the 
Winter  Assizes  Acts,  1876  and  1877,  declare  which  counties  are 
to  he  united  for  the  purpose  of  holding  a  Winter  Assize,  and  in 
each  instance  enacts  that,  ''  Nothing  in  this  Order  shall  authorise 
the  trial  or  require  the  attendance  at  the  said  winter  assizes 
for  the  said  winter  assize  county  of  any  prisoner  who  shall  have 
been  admitted  to  bail,  and  who  shall  not  at  the  time  of  the 
holding  of  such  winter  assizes  for  the  said  winter  assize  county 
he  in  custody.'' 

Held,  that  a  prisoner  who  had  been  admitted  to  hail,  and  who 
surrendered  after  the  opening  of  the  commission,  was  not  in 
custody  *^  at  the  time  of  the  holding  of  the  assizes/'  and  could 
not  therefore  be  tried. 

In  order  to  entitle  himself  to  be  tried  he  should  have  surrendered 
before  the  opening  of  the  commission. 

THE  PRISONER  had  been  committed  for  trial  on  a  charge 
of  embezzlement.    He  had  been  liberated  on  bail,  and  now 
applied  to  have  his  trial  taken  at  the  present  assizes. 

The  assizes  were  on  this  occasion  held  at  Nottingham  for  the 
united  counties  of  Nottingham  and  Lincoln,  under  the  Winter 
Assizes  Acts,  1876  (39  &  40  Vict.  c.  57)  {b)  and  1877  (40  &  41 

(0)  Beported  by  Gilbert  Q.  Eenvbdy,  Esq.,  Barrister-at-Law. 

(()  The  Winter  Assizee  Act,  1876  (39  &  40  Vict.  o.  67\  by  sect  2,  enaots  as 
follows :  **  Where  it  appears  to  Her  Majesty  that  by  reason  of  the  small  nnmber  of 
prisoners  or  otherwise  it  is  nsnally  inexpedient  to  hold  separate  winter  assizes  for  any 
comity,  it  shall  be  lawful  for  Her  Majesty  by  Order  in  Council  from  time  to  time  to 
protide  is  sach  manner  and  subject  to  such  regulations  as  to  Her  Majesty  may  seem 
meet  for  all  or  any  of  the  following  matters : 

(1)  For  uniting  such  county  for  the  purpose  of  winter  assizes  to  any  neighbouring 
eonnty  or  counties ;  and 

(2)  For  the  appointment  of  the  place  or  places  at  which  winter  assizes  are  to  be 
held  for  sudi  united  counties,  with  power  to  direct  that  they  shall  be  held  at  different 
places  in  different  years  *,  and 

A  A 
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Rto.        Vict.  0.  46),  and  Orders  in  Oonncil  of  the  14th  day  of  August, 
SxAnoBD.     1879,  duly  issued  in  pursuance  of  these  Acts,  and  published  in 
the  London  Oazette  of  the  26th  day  of  August,  1879. 

1879. 

— -  .        The  Order  in  Council  was  as  follows : 
—Prisoner  on  1^6  London  Gazette, 

^^  Tuesday,  Aug.  26, 1879. 

At  the  Court  at  Osborne  House,  Isle  of  Wight,  the  14th  day 
of  Aug.,  1879, 

Present — 
The  Queen's  Most  Excellent  Majesty  in  Council. 
•In  pursuance  of  the  Winter  Assizes  Acta,  1876  and  1877,  Her 
Majesty    is   pleased,    by   and  with  the  advice  of   Her  Most 
Honourable  rrivj  Council,  to  order  as  follows  : 

1.  The  County  of  Lincolzi,  the  County  of  Nottingham,  and  the  County  of  the 
Gity  of  Linoohi  shall,  for  the  pnrpoee  of  the  next  Winter  Aseiaee  he  united  together 
and  form  one  eonnty,  under  the  name  of  the  Winter  Assize  County  No.  4. 

2.  The  said  winter  assizes  for  the  said  winter  assize  county  shall  be  held  at 
Nottingham. 

After  providing  for  the  duties  of  the  sheriffs,  &c.,  the  costs 
and  expenses  and  other  matters: 

18.  Nothing  in  this  Order  shall  authorise  the  trial  or  require  the  attendanoe  at  the 
said  winter  assizes  for  the  said  winter  assizes  oounty  [Nottingham  and  Lincoln]  of 
any  person  who  shall  have  been  admitted  to  hail,  and  shall  not  at  the  time  of  the 
holding  of  such  winter  assizes  for  the  said  winter  assize  county  be  in  cnifeodj, 
unless  such  person  is  jointly  charged  with  another  person  in  actual  custody. 

The  commission  day  was  fixed  for  the  6th  day  of  November,  and 
on  the  evening  of  the  commission  day,  after  the  commission  had 
been  opened,  the  prisoner  went  to  the  governor  of  the  gaol  and 
offered  to  surrender  to  his  bail.  The  gaoler  declined  to  receive 
the  prisoner  into  custody. 

Oarrett,  at  the  sitting  of  the  Court  on  the  7th  day  of  November, 
the  day  on  which  the  trials  commenced,  applied  to  have  the  case 
taken,  stating  that  the  prisoner  wished  to  be  tried. 

Lush,  J. — I  should  be  glad  to  accede  to  the  application,  but  I 
do  not  consider  I  have  any  power  to  do  so.  Last  night  I  was 
told  by  the  governor  of  the  gaol  that  the  prisoner  wished  to 

(8)  For  the  Jurisdiction  of  the  court,  and  the  attendance,  jurisdiction,  authority, 
and  dutr  of  sherifPs,  gaolers,  officers  and  jurors  and  persons.  .  .  .  . ;  and 

(4)  For  any  matters  which  appear  to  Her  Majesty  to  be  necessary  or  proper  for 
oarrying  into  effect  an  Order  in  Council  under  this  Act. 

An  Order  in  Council  purporting  to  be  made  in  pursuance  of  this  Act  shall  bo 
deemed  to  be  within  the  power  of  this  Act,  and  shall  while  it  is  in  force  hare  effeei 
as  if  it  were  enacted  in  this  Act,  and  for  all  the  purposes  of  the  holding  of  the 
winter  assizes  the  counties  united  by  the  order  shall,  subject  to  the  prorisionB  off 
the  order,  be  deemed  to  be  one  county,  and  the  winter  assises  held  in  and  for 
such  united  oounty  shall  be  deemed  also  to  be  held  in  and  for  each  of  the  eon- 
Btituent  counties. 

8.  Her  Majesty  may  from  time  to  time  by  Order  in  Council  rsYoke,  alter,  or  add  to 
any  order  made  in  pursuance  of  this  Act. 

Every  Order  in  Council  made  in  pursuance  of  this  Act  sliall  be  puUiahed  in  ih» 
London  Oaxetie,  and  laid  before  both  Houses  of  Parliament  within  one  month  sftor 
it  is  made,  if  Parliament  is  then  sitting,  and  if  not,  within  one  month  after 
then  next  meeting  of  Parliament. 
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■orrender  in  order  to  take  his  trials  but  I  adyised  that  unless  he        Rao. 
was  in  castody  at  the  time  of  the  opening  of  the  commission  he     g.  JLv 

could  not  be  tried  at  these  assizes.     His  proper  course  would        

have  been  to  have  gone  before  a  magistrate  before  the  opening  }B7». 
of  the  commission^  and  surrendered  to  his  bail^  and  caused  ^-  ~2  • 
himself  to  be  received  into  custody.  The  commission  under  ^prisoner 
which  the  present  assizes  are  held  is  not  for  the  county  of  haiL 
Nottingham,  but  for  the  united  counties  of  Nottingham  and 
Lincoln ;  and  it  is  issued  under  the  Winter  Assizes  Acts  and  the 
special  Orders  in  Council  made  in  pursuance  of  those  Acts.  Had 
the  commission  been  for  the  county  of  Nottingham  alone  it 
would  have  been  exempt  from  the  operation  of  this  Order  in 
Council,  and  would  have  been  under  the  old  practice,  by  which 
the  judge  could  take  the  trial  of  a  prisoner  on  bail. 

Oarrett. — ^There  is  nothing  in  the  Winter  Assizes  Acts  to  limit 
the  power  of  the  judge.  The  Order  in  Council  does  not  prohibit 
the  judge  from  trying  a  prisouer  on  bail;  it  merely  does  not 
authorise  the  judge  to  take  the  trial  of  a  prisoner  on  bail,  nor 
requires  the  attendance  of  such  prisoner  unless  he  chooses. 

Lush,  J. — Such  an  interpretation  would  make  the  Order  in 
Council  unmeaning,  as  it  would  leave  the  law  the  same  as  before; 
and  in  no  case  could  the  judge  proceed  with  the  trial  of  a  prisoner 
not  in  attendance.  The  former  Order  in  Council  (a)  did  not 
contain  the  words  "  shall  require  the  attendance.^^  The  word 
''authorise ''  appears  to  me  to  be  against  such  a  construction. 

Oarrett. — ^Those  words  may  be  treated  as  surplusage.  But  it 
is  not  necessary  that  the  prisoner  be  in  custody  before  the  open- 
ing of  the  commission,  the  ''  time  of  holding  of  the  assizes "  is 
equivalent  to  "  during  the  assizes.^'  The  holding  of  the  assizes 
is  always  treated  as  one  continuous  sitting,  the  sentence  of  a 
prisoner  always  dates  from  the  first  day  of  the  assizes,  so  a 
surrender  during  the  holding  of  the  assizes  would  be  treated  as  a 
surrender  at  the  beginning  of  the  assizes. 

Gasserly,  for  the  prosecution,  did  not  oppose  the  application. 

Lush,  J. — I  felt  the  difficulty  of  this  Order  in  Council. 
Originally  the  winter  assizes  were  held  for  separate  counties, 
and  then  only  in  the  case  of  counties  where  a  certain  number  of 
prisoners  were  awaiting  trial,  and  the  judge  was  not  required  to 
take  the  trial  of  prisoners  on  bail  unless  they  were  jointly  charged 
with  other  prisoners  not  on  bail;  it  was  within  the  discretion  of 
the  judge  to  take  such  trials  or  not.  Then  the  Winter  Assizes 
Acts  were  passed  and  counties  were  grouped  together.  The 
Order  in  Conncil  under  which  the  present  winter  assizes  for  these 
grouped  counties  are  held  states  that ''  nothing  shall  authorise  the 

(a)  The  preTions  Order  in  Gonncil  of  23rd  day  of  October,  1876,  which  was 
pBbluhed  in  the  London  Gazette  of  the  27th  day  of  October,  1876,  was  as  follows : 
''Nothing  in  this  order  shaU  anthorise  the  trial  at  the  winter  assizes  for  the  said 
winter  assize  county  [Nottingham  and  Lincoln]  of  any  person  who  shall  have  been 
admitted  to  bail,  and  shall  not  at  the  time  of  holding  of  such  winter  assizes  for  the 
nid  winter  assize  connty  be  in  onstody,  nnless  snch  person  is  jointly  charged  with 
aother  perwo  in  actual  castody. 
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Rao.       trial  or  require  the  attendance  of  any  person  who  shall  have  been 
Stactohi      admitted  to  bail,  and  shall  not  at  the  time  of  holding  of  such 

winter  assizes  be  in  custody,''      If  those  words  meant  ''any 

1879.       person  who  shall  not  during  the  holding  of  such  winter  assizee 

WinterAfsixee  ^^  ^  custody,"  there  would  be  no  necessity  for  such  enactment, 

-^Prisoner  on  bocauso  that  was  the  old  practice.     I  shoald  be  glad  to  comply 

bait        with  the  application,  but  in  my  opinion  the  words  ''  at  the  time  of 

the  holding  of  such  winter  assize"  must  be  construed  to  be  the 

time  of  opening  of  the  commission,  and  as  the  prisoner  was  not 

in  custody  at  that  time  I  have  no  power  to  proceed  with  his 

trial. 

Solicitor  for  the  prosecution.  The  Solicitor  to  the  Treasury, 
Solicitor  for  the  aefence,  Oeorge  Belk,  of  Nottingham. 

[Non. — ^The  prisoner  was  afterwards  tried  at  the  ensuing 
assizes,  held  at  Nottingham,  in  Jan.  1880,  and  acquitted.] 


NORTH-EASTERN    CIRCUIT. 

DuBHAM  Autumn  Assizes,  1879. 

Saiwrday,  Nov.  1,  1879. 
(Before  Mr.  Justice  Bowin.) 

Rbo.  v.  Millbb  and  othbbs.  (a) 

Unlawfully  wounding — Oon/viction  for  misdemeanour  on  trial  for 

felony — 14  ^  15  Vict.  c.  19,  s.  5. 

The  statute  14  ^  1 5  Vict.  c.  19,  s.  5,  only  applies  where  the 
indictment  alleges  a  felonious  cutting,  stahhing,  or  wounding. 

Upon  an  indictment  charging  a  felonious  shooting  with  intent  to 
do  grievous  boddly  harm,  and  doing  grievous  bodily  harm  with 
intent  to  do  grievous  bodily  harm,  it  is  not  competent  for  the 
jury  to  convict  of  unlawfully  wounding. 

JOHN  MILLER,  shooting  gallery  proprietor,  Thomas  Fordy, 
Michael  Handley,  and  John  Kelly,  were  charged  with 
feloniously  shooting  at  William  Hogarth  with  intent  to  do  him 
grievous  bodily  harm.  The  indictment  further  charged  them 
with  doing  grievous  bodily  harm  to  the  said  William  Hogarth 
with  intent  to  do  grievous  bodily  harm. 

(a)  Reported  by  Riobabd  Luok,  Esq^  B«rri8tdr-«t-lAw. 
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T.  0.  Oranger  prosecated. 
/.  L.  Walton  defended  Miller. 

According  to  the  case  for  the  prosecation,  late  on  Saturday 
nighty  after  the  pablic-houses  had  been  closed^  a  large  crowd  was 
assembled  ontside  Miller's  shooting  gallery.      The  police  dis- 
persed the  crowd,  and  the  prosecutor  and  his  brother,  who  were 
in  company  with  a  man  called  Graham,  went  away.      Graham 
remained  behind,  and  became  engaged  in  a  fiffht  with  one  of  the 
prisoners.     Miller  urged  him  to  go  away,     maham  still  refused, 
and  one  of  the  prisoners  threatened  to  shoot  him  if  he  did  not 
go  away.     Graham  dared  him  to  do  so,  and  made  a  snatch  at 
the  rifle  which  was  pointed  at  him.     The  rifle  (which  apparently 
was  not  loaded  with  ball)  was  discharged,   and   the   powder 
scorched  him  on  the  forehead.     Miller  then  closed  with  him,  and 
he  was  thrown  to  the  ground.    The  prosecutor  and  his  brother 
returned  to  the  rescue,  and  were  taking  him  away,  when  flrst 
the  brother,  and  then  the  prosecutor,  were  shot  down  in  quick 
succession  at  a  distance  of  eight  or  nine  yards  from  the  van. 
They  were  carried  home,  and  their  wounds  dressed,  and  the 
prosecutor  was  found  to  be  suffering  from  two  bullet  wounds  in 
the  back,  neither  of  which,  however,  were  dangerous. 

The  prisoners  were  apprehended  next  morning,  and  upon 
being  charged.  Miller  said,  ^'We  were  bound  to  shoot  to 
frighten  the  men,  or  they  would  have  killed  us,  and  broken  the 
Tan  in  with  stones.  I  did  not  expect  that  there  was  anything 
but  powder  in  the  rifles.'' 

Fordy  said,  "  I  shot  in  self-defence.  The  men  were  throwing 
stones  at  the  van.'' 

Handley  said,  ''  J  fired,  but  I  did  not  expect  there  was  any- 
thing but  powder  in  the  nfles.^' 
Kelly  said,  *'  Yes,  sir,  I  fired  also.'' 

For  the  defence  a  witness  was  called,  who  stated  that  the  crowd 
attacked  Miller  and  his  van  with  stones;  that  Miller  besought 
them  to  go  away ;  and  that  the  rifles  were  discharged  in  the  air^ 
simply  to  firighten  away  the  crowd. 

BowsN,  J.,  directed  the  jury  that,  if  the  prisoners  knew 
the  rifles  were  loaded,  and  fired  with  the  intention  of  hitting,  they 
would  be  guilty  of  the  felony ;  if  they  fired  recklessly,  knowing 
the  rifles  were  loaded,  but  without  the  intention  of  hitting,  then 
they  would  be  guilty  of  unlawfully  wounding ;  and  if  they  fired 
in  the  air,  not  knowing  the  rifles  were  loaded,  simply  to  frighten 
away  the  crowd,  then  they  must  be  acquitted  altogether. 

The  jury  found  the  prisoners  guilty  of  unlawfully  wounding 
under  great  provocation. 

/.  L,  Walton  submitted  that  upon  the  indictment  presented  to 
the  jury  it  was  not  competent  for  them  to  find  a  verdict  of 
unlawfully  wounding.  There  was  no  charge  of  cutting,  stabbing, 
or  wounding  alleged  in  the  indictment,  and  the  statute  of  14  & 
15  Vict.  c.  19,  s.  5,  which,  in  certain  cases,  enabled  a  jury  to 
oouyict  for  misdemeanour  on  a  trial  for  felony,  did  not  apply. 
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The  words  of  the  statute  were  as  follows :  "  K,  upon  the  trial  of 
any  indictment  for  any  felony^  except  murder  or  manslaughter^ 
where  the  indictment  shall  allege  that  the  defendant  did  cut^ 
stab^  or  wound  any  person^  the  jury  shall  be  satisfied  that  the 
defendant  is  guilty  of  the  cutting,  stabbing^  or  wounding  charged 
in  such  indictment,  but  are  not  satisfied  that  the  defendant  is 
guilty  of  the  felony  charged  in  such  indictment,  then  and  in 
every  such  case  the  jury  may  acquit  the  defendant  of  such  felony, 
and  find  him  guilty  of  unlawfully  cutting,  stabbing,  or  wounding, 
and  thereupon  such  defendant  shall  be  liable  to  be  punished  in 
the  same  manner  as  if  he  had  been  conyicted  upon  an  indictment 
for  the  misdemeanour  of  cutting,  stabbing  or  wounding/'  The 
defendants  were  simply  charged  with  the  felonious  shooting,  and 
with  doing  grievous  bodily  harm  with  intent  to  do  grievous 
bodily  harm,  and  nowhere  was  it  alleged  in  the  indictment  that 
they  had  cut,  stabbed,  or  wounded  any  person.  The  jury  had 
found  the  prisoners  not  guilty  of  the  felony  with  which  tiiey  were 
charged  in  the  indictment,  and  they  must  be  acquitted. 

BowEN,  J.  (after  looking  at  the  indictment)  observed  that  it 
appeared  to  him  to  be  so  framed  as  to  omit  the  real  charge 
of  which,  in  his  opinion,  the  prisoners  were  guilty ;  he  would 
take  time  to  consider. 

Nov.  3. — BowKN,  J.,  addressing  the  prisoners,  said : — ^The 
jury  have  found  you  not  guilty  of  the  offence  with  which 
you  were  charged  in  the  indictment,  but  have  found  you  guilty 
of  unlawfully  wounding.  It  has  been  submitted  to  me  by  your 
counsel  that,  upon  this  indictment,  it  is  not  competent  for  the 
jury  to  find  you  guilty  of  unlawfully  wounding,  since  it  is  not 
alleged  in  the  indictment  preferred  against  you,  that  you  did 
cut,  stab,  or  wound  the  prosecutor.  I  have  carefully  considered 
the  point,  and  I  think  that  it  is  so,  and  you  must  all  be  dis- 
charged. 

Discharged  (iccordingly. 
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QUEEN'S  BENCH  DIVISION. 

November  19  and  20. 

(Before  Cockbuen,  L.C. J.,  Lush  and  Manisty,  J, J.) 

Bfa.  V.  Sib  B.  Gabden.  (a) 

Libel — Criminal  information  before  justice^-^Evidence  of  truth  of 
libelr^Lord  OampbelVa  Act  (6*7  Vict.  c.  96,  sects.  4,  5,  6)— 
Bussell  Oumey's  Act  (30  ^  31  Vict.  c.  35). 

Upon  the  hearing  of  a  criminal  information  for  Ubel  tmder  sect.  5 
(f  Lord  OampbeWs  Act,  a  magistrate  upon  the  preliminary 
inquiry  has  no  jurisdiction  to  hear  evidence  relating  to  the  truth, 
of  the  libel,  or  to  any  other  justification.  If  publicaUon  of  the 
libd  is  proved  he  is  boimd  to  commnt. 

A,  was  summoned  before  a  magistrate  for  having  unlawfully  and 
maliciously  published  a  defamatory  libel  of  a/nd  concerning  one 
B.  When  before  the  nuigistrate,  A .  proposed  to  prove  the  truth 
of  all  the  averments  contained  in  toe  libel,  not  only  by  cross- 
examination  of  the  prosecutor,  but  by  calling  evidence  in  support 
of  the  truth  of  the  entire  Ubel. 

Edd,  thai  the  magistrate  had  no  jurisdiction^  to  detenmne  whether 
the  libel  was  true  or  not,  as  the  defence  of  the  trvih  of  the  Ubel 
could  only  be  raised  under  Lord  OampbelVs  Act,  a/nd  under  the 
conditions  imposed  by  that  Act ;  and  that  before  evidence  of  the 
truth  of  a  libel  can  be  taken  there  must  be  an  indictment  and  a 
plea  to  it  such  as  to  satisfy  the  eooigency  of  the  statute. 

Beg.  v.  Townsend  (10  Oox  0.  0.  356 ;  4,  F.  ^  F.  1089)  followed. 

THIS  was  a  rale  nisi,  calling  upon  Sir  Bobert  Garden^  an 
alderman  and  magistrate  of  the  city  of  London,  and 
Edward  Lawson  Levy,  the  prosecutor,  to  show  cause  why  a 
mandamus  should  not  issue  commanding  Sir  B.  Garden  to  receive 
certain  eyidence  in  cross-examination  of  the  prosecutor  and  of 
his  witnesses  on  the  hearing  of  a  certain  information  or  com- 

Elaint  for  libel  preferred  by  Edward  Levy  Lawson  against  Henry 
aboachere  and  Gharles  Wyman  and  another. 
The  information  charged  the  publication  by  the  defendants  of 
a  defamatory  libel  under  the  6  &  7  Vict.  c.  96,  s.  5,  and  not  of 
maliciously  publishing  a  defamatory  libel,  knowing  the  same  to 
be  ialse,  unaer  sect.  4. 

(a)  Reported  by  A.  H.  Potbib,  Eeq.,  Barrister-at-Lair. 
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Rm.  The  libel  was  published  in  a  newspaper  called  Truths  of  which 

SmRG  *^®  defendant   Labouchere  was  the   proprietor,  and  the  other 

'  defendants^  Wyman  and  another,  the  printers.     The  libel  related 

1879.        to  the  conduct  of  the    prosecutor   in  the  management  of  the 

lAbeT^C    .  -^^^^2/   Telegraph    newspaper,   of  which  the   prosecutor  was  a 

plcdnt  be/ore    proprietor,  and  among  other  things  described  him  as  '^  a  disgrace 

magistrate,     to  journalism."  The  defendant  Labouchere  proposed  to  justify  this 

by  calling  evidence.     Upon  objection  being  made,  the  magistrate 

refused  to  admit  such  evidence,  and  adjourned  the  hearing  in 

order  that  the  correctness  of  his  ruling  might  be  determined  by 

this  court. 

The  rule  was  granted  on  the  ground  that  the  proposed 
evidence  tended  to  prove — first,  that  the  said  alleged  libel  was 
not  a  false  and  defamatory  libel;  secondly,  that  it  was  a  fair 
commentary  on  a  public  man  in  a  matter  to  which  he  had  given 
public  prominence,  and  which  excited  public  interest ;  thirdly, 
that  the  alleged  libel  was  true  in  substance  and  in  fact ;  fourthly, 
that  it  was  for  the  public  benefit  the  alleged  libel  should  be 
published ;  fifthly^  that  it  was  not  published  with  a  knowledge 
that  it  was  false. 

It  was  stated  by  Sir  B.  Garden  on  affidavit— 

'^1.  That  Henry  Labouchere  was  summoned  before  me  to 
answer  a  charge  of  having  unlawfully  and  maliciously  pablished 
a  defamatory  libel  of  and  concerning  one  Edward  Levy  Lawson^ 
such  libel  being  contained  in  the  number  of  a  journal  called 
Truth,  bearing  date  the  9th  day  of  October,  1879. 

'^  2.  Her  Majesty's  Attorney-General,  who  appeared  with  Mr, 
Poland  to  conduct  the  prosecution,  having  opened  matters  other 
than  the  publication  of  the  said  libel,  viz.,  questions  of  fact 
contained  in  the  saitl  libel,  and  examined  the  prosecutor  upon 
those  matters,  I  allowed  the  said  Henry  Labouchere  to  cross- 
examine  the  plaintiff  fully  on  those  matters. 

^'4.  When  the  court  met  on  the  31st  day  of  October  Mr. 
Wildey  Wright,  who  appeared  as  counsel  for  the  printer  of  Truth, 
insisted  upon  his  right,  and  that  of  the  said  Henry  Labouchere, 
to  prove  the  truth  of  all  the  averments  contained  in  the  libel, 
not  only  by  cross-examination  of  the  prosecutor,  but  by  calling 
evidence  in  support  of  the  truth  of  the  entire  libel.  The  coansel 
for  the  prosecution  having  objected,  I  ruled  that,  as  in  the  case 
of  Reg.  V.  Toivnsend  it  had  been  laid  down  as  law  that  the  defen- 
dant in  a  charge  of  publishing  a  defamatory  libel  is  not  entitled 
to  give  evidence  of  the  truth  of  the  libel  before  the  magistrate, 
and  as  that  case  had  not  been  overruled  by  Mlisaen  v.  Ths  Lord 
Mayor  of  London,  that  the  question  how  much  evidence  I  would 
receive  on  the  part  of  the  defence  on  the  averments  of  the  libel 
was  entirely  a  matter  within  my  discretion.'' 

By  Lord  Campbell's  Act  (6  &  7  Vict.  c.  96)  : 

Sect.  4.  Aod  be  it  enacted  that  if  any  person  shall  malicioasly  pabllsh  any  de- 
famatory libel  knowing  the  same  to  be  false,  every  such  person  being  convicted  thereof 
shall  be  liable  to  be  imprisoned  in  the  common  gaol  or  house  of  correction  for  any 
term  not  exceeding  two  years,  and  to  pay  such  fine  as  the  court  shall  award. 
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Seet  5.  And  be  it  enacted  that  if  any  person  shall  maliciously  publish  any  de-           Req, 
famatory  libel,  eyexy  such  person  being  convicted  thereof  shall  be  liable  to  fine  or             f; 
imprisonment,  or  both,  as  the  court  may  award,  such  imprisonment  not  to  exceed  the  Sm  R.  Cardbn. 
tmn  of  one  year.  

Sect  6.  And  be  it  enacted  that  on  the  trial  of  any  indictment  or  information  for  a  1879. 

defamatory  libel  the  defendant  having  pleaded  such  plea  as  hereinafter  mentioned,  

the  truth  of  the  matters  charged  may  be  inquired  into,  but  shall  not  amount  to  a  Zjibel  —  Corn- 
defence  unless  it  was  for  the  public  benefit  that  the  said  matters  charged  should  be  piaint  before 
published,  and  that  to  entitle  the  defendant  to  give  evidence  of  the  truth  of  such  magistrate, 
nutters  charged  as  a  defence  to  such  indlotmeat  or  information,  it  shall  be  necessary 
for  the  defendant  in  pleading  to  the  said  indictment  or  information  to  allege  the  truth 
of  the  said  matters  charged  in  the  manner  now  required  in  pleading  a  justification 
to  tn  action  for  defamation,  and  further  to  allege  that  it  was  for  the  public  benefit 
that  the  said  matters  charged  should  be  published,  and  the  particular  fact  or  facts  by 
raason  whereof  it  was  for  the  public  benefit  that  the  said  matters  charged  should  be 
paUished,  to  which  plea  the  prosecutor  shall  be  at  liberty  to  reply  generally  denying 
the  whole  thereof ;  and  that  if  after  such  plea  the  defendant  shall  be  convicted  on 
inch  indictment  or  information  it  shall  be  competent  to  the  court  in  pronouncing 
lentence  to  consider  whether  the  guilt  of  the  defendant  is  aggravated  or  mitigated  by 
the  said  fdea,  and  by  the  evidence  given  to  prove  and  disprove  the  same :  Provided 
always  that  the  truth  of  the  matters  charged  in  the  alleged  libel  complained  of  by 
such  indictment  or  information  shall  in  no  case  be  inquired  into  without  such  plea  of 
jostification :  Provided  also  that  in  addition  to  such  plea  it  shall  be  competent  to  the 
defendant  to  plead  a  plea  of  not  guilty:  Provided  also  that  nothing  in  this  Act 
enntained  shall  take  away  or  prejudice  any  defence  under  the  plea  of  not  guilty,  which 
it  is  now  competent  to  the  defendant  to  make  under  such  plea  to  any  action  or  indict- 
ment or  information  for  defamatoiy  words  or  libel. 

By  Rassell  Gurney's  Act  (30  &  31  Vict.  c.  35),  s.  3 : 

And  whereas  complaint  is  frequently  made  by  persons  charged  with  indictable 
offences  upon  their  trial,  that  they  are  unable,  by  reason  of  their  poverty  to  call 
witnesses  on  their  behalf,  and  that  injustice  is  thereby  occasioned  to  them,  and  it  is 
expedient  to  remove  as  far  as  practicable  all  just  ground  for  such  complaint.  There- 
fore, in  all  cases  where  any  person  shall  appear  or  be  brought  before  any  justice  or 
justices  of  the  peace  charged  with  any  indictable  offence  .  .  .  such  justice  or  jastices 
before  he  or  they  shall  commit  such  accused  person  for  trial,  or  admit  him  to  bail  shall, 
immediately  after  obeying  the  directions  of  sect.  18  of  11  &  12  Vict  c.  42, 
demand  and  inquire  of  the  accused  person  whether  he  desires  to  call  any  witnesses ; 
and  if  the  accused  person  shall,  in  answer  to  such  ^demand,  call  or  desire  to 
call  any  witness  or  witnesses  such  justice  or  justices*  shall,  in  the  presence  of 
fiich  accused  person,  take  the  statement  upon  oath  or  affirmation,  both  examination 
and  cross-examination,  of  those  who  shall  be  so  called  as  witnesses  by  such  accused 
person,  and  who  shall  know  anything  relating  to  the  facts  and  circumstances  of  the 
case,  or  anything  tending  to  prove  the  innocence  of  such  accused  person,  and  shall  put 
the  same  into  writing.  .  .  . 

The  Attorney 'Oeneral  (Sir  J.  Holker^  Q.0.)>  the  Solicitor^ 
Oeneral  (Sir  H.  G-iffard,  Q.C.),  Serjt.  Ballantine,  and  Poland 
showed  cause  against  the  rale. — ^The  Court  is  asked  to  exercise 
its  mandatory  power  over  a  magistrate  while  he  is  proceeding  in 
the  course  of  his  jurisdiction,  which  this  Court  does  not  do.  It  is 
impossible  for  the  Court  to  lay  down,  under  the  circumstances, 
what  evidence  the  magistrate  is  to  receive,  what  to  reject,  and 
what  weight  is  to  be  attached  to  the  evidence.  The  important 
qnestion  here  is.  Is  the  magistrate,  upon  a  charge  of  libel  under  the 
6th  section  of  Lord  CampbelFs  Act,  bound  to  receive  evidence 
to  show  that  the  libel  was  true,  or  that  it  was  published  in  the 
poblic  interest  ?  The  whole  question  turns  upon  the  construc- 
tion of  two  statutes — Lord  Campbeirs  Act  (6  &  7  Vict.  c.  96) 
and  Eossell  Gumey's  Act  (80  &  31  Vict.  c.  35).  Before  the 
first  of  these  Acts  was  passed  a  man  was  not  allowed  in 
criminal    proceedings    to    prove    the    truth    of   a    libel.       By 
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Rm-        sect.  6  of  that  statate  the  truth  of  the  libel  may  be  pleaded 
SmlLOABDiR  ^  *^®  indictment,  but  the   magistrate  in  the  preliminary  in- 

'  quiry  cannot  entertain  it,  and  as  it  is  not  then  material  false 

1879.       swearing  in  respect  of  it  would  not  be  perjury:  {Beg.  v.  Toumsend 
Libel~Cam^  (4  F-  &  F.  1089 ;  10  Cox  C.  C.  356.)     The  Legislature  decided, 
plaint  be/ore  ^  was  Said  by  Lord  Campbell  in  Beg.  v.  Newman  (3  C.  &  K.  252 ; 
magistrate,    1  El.  &  Bl.  268  j  Dears.  C.  C.  85),  that ''  subject  to  certain  modi- 
fications and  guards,  defendants  in  criminal  proceedings  should 
be  allowed    to   prove   the   truth   of  a  libel.     The   modification 
provided  by  sect.  6  of  the  Act  was  that  there  should  be  a  plea  of 
the  truth  of  the  libel,  and   that   it   was  for  the  benefit  of  the 
public  that  it  was  published.     That  plea  could  be  dealt  with  by 
the  Court,  and  if  irrelevant  matter  were  introduced  it  could  be 
struck  out  upon  demurrer.    Otherwise  great  inconvenience  would 
arise;  a  defendant    might   bring   forward   a  hundred    different 
things,  each  apparently  irrelevant,  on  the  allegation  that  all  put 
together,  after  an  endless  inquiry,  would  form  a  justification.     A 
magistrate  might  be  occupied   many    days   in   this  way  if  the 
contention  of  the  other  side  is  correct,  and  yet  after  all  no  plea  of 
justification  may  be  put  upon  the  record.     If  the  charge  here  had 
been  under  the  4th  section  of  Lord   Campbell's  Act  the  case 
would  have  been  different,  and  The  Mayor  ofLondon  v.  Ellissen 
would  have  been  an  authority  in  point.      Under  Jarvis's  Act 
(11  &  12  Vict.  c.  42),  sect.  17,  the  prosecutor  was  at  liberty  to 
call  witnesses  as  '^  to  the  facts  and  circumstances  of  the  case,'' 
but  these  are  facts  material  to  the  issue,  and  the  issue  is  here 
whether  the  accused  shall  be  committed  and  held  to  bail.     The 
object  of  Eussell  Gurney's  Act  is  only  to  enable  poor  persons 
accused  of  offences  before  the  magistrates  to  get  their  witnesses 
bound  over  to  appear  at  sessions   and    assizes  when  otherwise 
they  would  not  have  been  able,  owing  to  their  poverty,  to  secure 
such  evidence.     It  is  clear  firom  the  wording  of  the  Act  that 
this  was  to  take  place  after   the   magistrate  had  made  up  his 
mind  to  commit.     The  object  of  the  Act  was  not,  as  the  defen- 
dant had  put  it,  to  perpetuate  the  testimony  given  before  the 
justices — ^nothing  of  the  kind  is  ever  mentioned  or  even  suggested 
in  the  Act.     It  is  true  that  owing  to  some  misunderstanding^ 
Mr.  Folkard,  the  editor  of  Starkie  on  Slander  and  Libel,  p.  592« 
4th  edit.,  stotes  that  '^  since   this  decision  {Mliffsen  v.  Mayor 
ofLondon)  it  has  been  the  practice  for  the  committing  magistrate 
to  take  the  depositions  of  any  witnesses  tendered  on  the  part  of 
the  defendant,  whether  in  support  of  the  justification  or  in  denial 
of  the  publication."     The  learned   author   did  not   sufficiently 
distinguish  between  a  charge  brought  under  the  4th  section  of 
Lord  Campbell's  Act  and  a  charge  brought  under  the  5th  section^ 
but  upon  comparing  the  two  the  distinction  at  once  appears.     On 
these  grounds  this  rule  should  be  discharged. 

Ooraty  Q.C.  and  Brooke  Little,  for  Sir  B.  Carden,  did  not  argue. 

0.  Buaaell,  Q.C,  Wildey  Wright,  and  Macdonnell  in  support  of 

the  rule. — In  declining  to  hear  the  evidence  for  the  defence  tho 
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magistrate  has  virtaally  declined  to  hear  the  case.     The  defen- .      Rao. 
(knts,  therefore,  are  entitled  to  a  mandarriTis  to  compel  him  to  hear  cop 

the  case.     Precisely  the  same  coarse   was  taken  in  Ellissen  v.        [ 

Mayor  of  London,  which  must  be  taken  to  have  overruled  Reg,        1879. 
?.  Townaend  [uhi  swp,).    Although    the   information   does   not  r  t^^f 
charge  the  defendants  with  knowing  that  the  libel  was  false  under   pj^i^^  htfwt 
sect.  4,  this  makes  no  difference,  as  a  count  may  be  added  to  the     magistrate. 
indictment  under  sect.  4.     The  magistrate  was  bound  to  hear  any 
evidence  tendered  with  regard  to  the  facts  and  circumstances  of 
the  case,  and  that  would  extend  to  the  truth  of  the  libel  when 
urged  as  a  justification.     Truth  was  before  Lord  Campbell^s  Act 
a  defence  at  common  law  eyen  in  a  criminal  charge,  a  fact  that 
WBB  stated  by  the  Criminal  Law  Commissioners  in  their  report  in 
1833.    The  first  statute  relating  to  the  duties  of  the  magistrate 
is  2  &  3  P.  &  M.  c.  13.     There  it  was  enacted  that  the  magi- 
strate was  to  take  the  examination  of  the  accused,  and  of  the 
witnesses  as  to  the  offence,  and  the  facts  and  circumstances  of  the 
case.    The  duty  there  extended  not  only  to  the  offence,  but  to 
the  facts  and  circumstances  of  the  case  as  well.     This  view  was 
supported   by   the  decision   of  Fortescue,  J.  in  Bex  v.   Darby 
(Fortescue's  Kep.  143).      Again,  under  Peel's  Act  (7  Geo.  4, 
c.  64),  the  magistrates  were  even  in  cases  of  felony   to  hear 
evidence  on  both  sides.     [Cocebubn,  C.J. — That  must  be  taken 
with  the   limitation  that  the    evidence    has    reference    to   the 
question   with  which  the  magistrate   has  to  deal — i.e.,  whether 
the  accused  should  be  sent  for  trial.]     We  contend  that  all  the 
evidence    should  be   heard.     Russell   Gurney's    Act  (30   &  31 
Vict.  c.  35,  s.  3)  gives  this  right;  the  accused  may  call  any 
witnesses  who  are  cognisant  of  the  facts  or  circumstances  of  the 
case,  or  of  any   fact   tending    to   prove   the    innocence  of  the 
accused — ^the  facts  and  circumstances  there  spoken  of  must  be 
those  in  favour  of  the  accused,  as  well  as  those  in  favour  of  the 
prosecution.     It  may  be  of  the  utmost  importance  that  this 
evidence  should  be  taken,  as  at  the  trial  the  defendant  may  not  be 
able  to  g^t  it,  for  the  prosecutor  or  one  or  more  of  the  witnesses 
might  be  absent,  and,  although  the  magistrate  might  not  be  able 
to  determine  as  to  the  truth  of  the  libel,  still  he  might  hear  evi- 
dence on  the  point  which  would  be  useful  when  the  case  was  tried. 
CocxBUBN,  C.J. — ^This  case,  no  doubt,  is  one  of  considerable 
importance ;  but  it  is  so  clear  to  my  mind  that  we  ought  not  to 
hesitate  in  at  once  discharging  the  rule.     The  application  for  a 
ntandamtis  was  one  of  a  startling  character.     We  have  certainly 
jurisdiction  where  a  magistrate  has  authority  to  hear  and  deter- 
mine a  matter  and  declines  to  exercise  his  jurisdiction,  by  the 
exercise  of  our  mandatory  authority  to  direct  him  to  hear  and 
determine.     But  here  the  whole  case  is  under  prosecution  and  is 
in  course  of  hearing,  and  we  are  asked  to  interfere  and  direct  the 
magifitrate  as  to  the  course  he  is  to  pursue.     But,  although  we 
have  aathority  to  grant  a  mandamus  to  the  magistrate  to  hear 
and  determine,  we  have  no  authority  to  control  the  magistrate  in 
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Hbg*        ihe  conduct  of  the  case^  or  to  prescribe  to  him  what  evidenoe  he 
SiK  R  CjLEDBf  shall  receive  or  reject.     It  is  a  very  anomalons   proceeding  to 
'. —      '  grant  a  mandamiis  while  the  case  is  still  onder  discussion.     We 
1879.       are  not  called  upon  to  exercise  an  appellate  jurisdiction — that  can 
jjffefZTcom-  ^^^y  ^^  exercised  after  the  case  has  come  to  an  end.     We  are  not 
plaint  before   here  exercising  such  a  jurisdiction.     We  are  called  upon  to  issue 
magistrate,    a  mandamus  to  the  magistrate  to  direct  him  to  take  a  certain 
course  while  the  case  is  pending.     There  is^  no  doubt^  the  case  of 
the  Mayor  of  London  v.  Mlissen  to  show  that  where  the  magis- 
trate declines  to  exercise  jurisdiction  which  he  possesses^  and  so 
obstructs  the  course  of  justice,  this  Court  will  interfere,  on  the 
ground  that  he  has  not  ^'  heard  and  determined  the  case''  in  the 
proper  legal  sense  of  the  phrase.     In  that  case  I  think  we  went 
to  the  utmost  limits  of  our  mandatory  jurisdiction^  and  I  should  be 
unwilling  to  extend  the  principle  to  any  case  not  clearly  within  it. 
But  it  is  said  that  the  magistrate  in  the  present  case  declined  to 
exercise  jurisdiction,  and  that  involves  the  question  whether  he 
had  jurisdiction  to  receive  this  evidence.     In  my  opinion  he  had 
not.     Let  us  see,  first,  what  is  the  duty  and  province  of  the 
magistrate  when  a  party  is  brought  before  him  for  the  purpose  of 
being  committed  or  held  to  bail  on  a  particular  charge.    The 
duty  of  the  magistrate  is  to  determine  on  the  hearing  of  the 
evidence  for  the  prosecution,  and  if  evidence  is  adduced  on  the 
part  of  the  defence,  then  after  hearing  and  considering  the  whole 
evidence  to  decide  whether  there  is  a  case  on  which  the  accused 
ought  to  be  sent  to  trial.     It  is  no  part  of  his  duty  or  his  province 
to  try  the  case ;  he  is  only  to  say  whether  there  is  a  fit  case  on 
which  to  put  the  accused  on  his  trial.     In   my  opinion,  unless 
some  statutory  duty  is  imposed  upon  the  magistrate,  the  evidence 
before  him  must  be  confined  to  that  which  is  the  question  in  issue 
before  him,    and   if  he   exceeds   the   limits   of  that  inquiry  he 
exceeds  his  jurisdiction.     Now,  here  the  charge  is  one  of  UbeL 
What  is  it  that  the  magistrate  had  to  inquire  into  f    First,  he  had 
to  see  whether  the  written  matter  was  in  point  of  law  on  the  face 
of  it  a  libel ;  and,  secondly,  whether  the  publication  was  so  ftr 
brought  home  to  the  accused  that  he  ought  to  be  committed  for 
trial.     It  is  said  it  was  incumbent  upon  the  magistrate  to  receive 
evidence  to  show  the   truth  of  that  which  is  complained  of  aa 
libellous.     I  meet  that  proposition  with  a  direct  negative.    By 
the  common  law  of  England,   independently  of  any  statutory 
enactment  found  in  Lord  Campbell's  Act,  the  law  as  it  was  settled 
prior  to  that  Act,  and  as  it  remains  still,  apart  from  that  Act, 
whatever  it  may  have  been  in  ancient  times,  the  truth  was  not 
a  defence  to  a  criminal  charge  of  libel.     It  therefore  can  only  be- 
come a  defence  under  the  statute,  and  it  became  a  defence  under 
that  Act  only  on  certain    statutory   conditions,  which  mast  be 
complied  with.     The  magistrate,  independently  of  the  statnte^ 
clearly  could  not  have  received  the  evidence  unless  it  was  made 
obligatory  upon  him  to  do  so  for  some  collateral  purpose  under 
Sussell  Gurney's  Act.     By  the  common  law,  independently  of 
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statute,  the  magistrate  conld  not  enter  into  the  inquiry.  *  But,        R»>. 
then.  Lord  Campbell^s  Act  introduced  a  cfreat  and  important  o    r*^ 

alteration  and  innovation  m  our  law,  enabhng  the  accused  to        

plead  and  enter  into  an  inquiry  as  to  the  truth  of  the  libel.  But  1879. 
under  that  Act  that  defence  does  not  arise  at  this  stage,  and  it  _  7^^ 
camiot^  therefore,  be  insisted  on  before  the  magistrate.  Suppose  piairu'before' 
the  accused  had  succeeded  in  fully  showing  the  truth  of  the  libel,  magistrate. 
what  would  have  been  the  duty  of  the  magistrate  ?  He  would 
have  been  obliged  to  commit  or  to  hold  him  t-o  bail,  because 
the  matter  could  not  have  been  gone  into  at  that  time,  and  could 
only  be  used  for  the  purpose  of  defence  when  the  statutory 
conditions  had  been  complied  with,  and  they  cannot  be  complied 
with  at  this  stage  of  the  inquiry.  There  must  first  be  a  commit- 
ment or  holding  to  bail  upon  the  charge,  and  then  an  indictment 
founds  and  then  a  plea  to  it  such  as  will  satisfy  the  exigency  of 
the  statute,  for  until  there  is  such  a  plea  upon  the  record  no 
defence  can  be  rested  on  the  ground  of  truth.  How,  then,  can 
the  magistrate  enter  into  that  inquiry,  seeing  that  if  the  truth  be 
established  to  the  utmost  extent  desired,  still  he  must  commit, 
supposing  there  is  a  libel  and  that  the  publication  of  it  is 
sufficiently  brought  home  to  the  accused  7  To  me,  it  is  abun- 
dantly clear  that  any  inquiry  into  the  truth  of  the  libellous  matter 
goes  beyond  the  proyince  of  the  magistrate,  and  is  wholly 
irrelevant  to  the  only  inquiry  it  is  competent  to  him  to  enter  into 
—that  is,  to  examine  whether,  apart  from  the  statutory  defence, 
which  can  only  be  raised  at  an  iQterior  stage  of  the  proceedings 
the  case  is  sufficiently  brought  home  to  the  accused.  In  my  view 
the  jurisdiction  of  the  magistrate  is  confined  to  the  inquiry 
whether  or  not,  on  a  proper  view  of  the  whole  evidence  the  case 
is  one  which  he  ought  to  send  to  trial.  If  the  case  is  one  which 
he  is  bound  to  send  to  trial,  and  the  defence  is  one  which  cannot 
be  raised  till  after  the  commitment,  and  after  an  indictment  and 
npon  plea  properly  pleaded,  it  is  clear  that,  as  the  defendant  has 
only  a  right  to  give  evidence  having  reference  to  the  issue 
before  the  magistrate,  the  magistrate  would  be  bound  to  reject 
evidence  going  beyond  it,  and  is,  therefore,  right  in  refusing 
to  hear  such  evidence.  But  then  it  is  said  that  though  the 
evidence  of  the  truth  of  the  matters  in  the  libel  would  not  be 
available  before  .the  magistrate  with  a  view  to  induce  him  to 
decline  to  commit  the  defendant,  it  may  yet  be  received  with  a 
view  to  its  being  available  for  a  collateral  purpose,  that  is  for  the 
perpetuation  of  testimony.  But,  looking  to  the  statutes,  I  find 
no  reference  to  the  perpetuation  of  evidence  as  the  object,  though, 
incidentaUy,  the  perpetuation  of  the  evidence  is  a  great  advan- 
tage that  arises  from  the  procedure  established  as  to  the  taking 
of  evidence,  but  it  is  not  the  only  one,  for  other  important  advan- 
tages result  from  the  procedure.  In  the  first  place,  those  who 
have  to  frame  the  indictments  have  before  them  the  evidence 
oontained  in  the  depositions,  and  are  thus  enabled  to  adapt  the 
indictment  to  the  precise  circumstances  of  the  case.    Then  the 
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Rbo.       judgS  has  the  advantage^  before  he  hears  the  eyidenoe  at  the  trialj 

s    R  r'  ^^  making  himself  familiar  with  the  facts  and  circumstances  of 

™  1_^"*'  the  case,     Again^  if  there  is  any  material  discrepancy  between 

1879.  the  statements  of  the  witnesses  at  the  trial  and  the  statements 
_  j~„  which  they  made  before  the  magistrate^  the  discrepancy  may 
^plaint  before  ^®  pointed  oat,  and  so  the  eyidence  may  be  shaken.  Lastly, 
magistrate,  there  is  the  Very  important  advantage  that,  if  the  witness  who 
has  given  his  evidence  dies  or  is  too  ill  to  attend  the  trial,  then  his 
testimony  may  be  used  in  the  form  of  the  written  deposition. 
Bat  all  this  is  only  incidental  to  the  mode  of  proceeding,  and  I 
find  nothing  in  the  statute  which  warrants  the  conclusion,  that 
because  of  these  advantages  the  magistrate  can  exceed  the  limits 
and  bounds  of  his  proper  jurisdiction  and  enter  into  an  inquiry 
which  is  beyond  the  question  whether  he  should  commit  or  hold 
to  bail.  I  see  nothing  in  the  statute  which  warrants  any  such 
inference.  Then  it  is  said  that  the  proposed  evidence  was 
receivable  to  show  that  the  alleged  libel  was  only  comment  on  the 
acts  and  conduct  of  a  public  man.  The  fallacy  of  such  an 
argument  is  so  transparent  that  it  is  hardly  worth  while  to  expose 
its  error.  It  is  true  that  if  the  comments  are  on  certain  facts 
not  in  themselves  libellous — ^the  comments  which  might  otherwise 
be  libellous  may  assume  a  privileged  character,  being  founded 
upon  facts  not  in  themselves  libellous,  and  the  party  to  whom  they 
refer  being  a  public  man.  Suppose  a  person  states  a  series  of 
tacXA  true  in  themselves,  or  not  libellous,  of  a  public  man  who 
stands  as  a  candidate  before  a  constituency,  and  on  them  founds 
a  charge  or  comment  that  the  man  is  a  dishonest  politician  and 
not  fit  to  be  trusted  with  the  confidence  of  a  constituency ; 
though  the  comment  may  in  itself  be  unjust  and  libellous,  yet  the 
facts  on  which  it  is  founded,  not  being  libellous,  it  would  be 
privileged  if  not  malicious,  being  made  upon  a  man  in  his  public 
capacity.  But  take  the  converse  case — ^that  the  defendant  first 
libels  a  man  and  then  comments  upon  it.  Surely  to  enunciate 
such  a  proposition  is  to  expose  its  transparent  absurdity.  To 
say  that  a  man  is  a  murderer  cannot  be  justifiable  as  comment; 
it  is  not  comment,  but  fact.  The  fallacy  is  in  confounding  matter 
of  fact  with  matter  of  comment.  Here  it  is  said  Mr.  Lawson  is 
so  and  so,  and  therefore  is  a  ^'  disgrace  to  journalism.^'  It  may 
be  that  you  might  say  that  as  matter  of  comment;  but  you 
cannot  justify  a  statement  by  way  of  comment  of  a  series  of  facts 
which  are  libels.  It  is  possible  that  comment  made  upon  a  public 
man  may  escape  the  consequences  of  libel :  but  you  must  either 
have  facts  not  libellous  or  you  must  be  prepared  to  prove  their 
truth.  Here  the  facts  stated  are  clearly  libellous  unless  the  truth 
of  them  can  be  proved ;  but  the  difficidty  is  that  the  truth  cannot 
be  proved  until  a  later  stage  of  the  proceedings.  That  argument 
is  decisive,  and  in  whatever  view  the  case  is  looked  at,  the  same 
conclusion  is  arrived  at — that  this  defence  is  not  admissible 
before  the  magistrate.  There  is  only  one  ground  on  which  the 
admissibility  of  such  evidence  can  be  urged,  and  that  is  that  at 
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the  trial  the  defendant  may  desire  to  call  the  prosecutor  to  prove        Rn. 
the  defence^  and  he  may  be  absent^  and  so  the  defendant  might  g^  ^  Qj^MDm 

be  deprived  of  the  benefit  of  his  cross-examination.     But  that  is         * 

very  remote.     K  after  the  indictment  is  found  Mr.  Labouchere        1879. 

pleads  that  which  he  has  alleged^  then  the  whole  of  the  evidence  ^jH^^fHTcom- 

will  be  admissible^  and  the  danger  referred  to  is  so  remote  that  it  piaint  before 

would  be  dangerous  to  extend  the  statute  beyond  the  limits  I    magistrate, 

have  described.      Suppose  Mr.  Labouchere  were  to  say,    "  I 

cannot  dispute  that  it  is  your  duty  to  commit  me,  still  I  desire  to 

give  evidence  for  the  purpose  of  perpetuating  it— evidence  of 

provocation '' — would  it  have  been  admissible  f    Would  it  have 

been  within  the  province  of  the  magistrate  ?     I  say  emphatically 

that  it  would  not,  because  it  was  not  within  the  province  of  the 

magistrate,  which  was  to  decide  whether  Mr.  Labouchere  should 

be  committed  or  held  to  bail.     It  was  urged  that  it  was  the 

magistrate's  duty  to  take  the  evidence  in  order  to  perpetuate  it  if 

at  any  time  it  might  have  any  possible  relevancy.     But  it  seems 

to  me  that  the  magistrate,  in  taking  such  evidence,  would  be 

transgressing  the  bounds  of  his  jurisdiction.     With  the  view  of 

seeing  what  is  the  proper  construction  of  the  Act,  it  is  important 

to    see  how  far  the  principle  might  be  carried.     I  apprehend 

that  the  magistrate  could  not  receive  evidence  which  did  not  go 

to  the  issue  before  him— evidence  collateral  to  the  exercise  of  his 

jurisdiction.     Upon  these  grounds  I  am  of  opinion  that  this  rule 

must  be  discharged. 

Lush,  J. — The  arguments  on  the  part  of  the  defendant  raise 
two  distinct  questions — one  general,  the  other  secondary  and 
subordinate.  The  first  is  one  of  great  and  general  importance, 
as  it  affects  the  exercise  of  magisterial  jurisdiction  in  hearing 
criminal  charges  and  dealing  with  persons  who  come  before  them 
on  such  charges.  The  contention  of  the  defendant  is  that  the 
person  accused  has  the  right  to  require  the  magistrate  to  receive 
evidence  which  may  be  serviceable  to  the  accused  on  his  trial, 
although  it  has  no  tendency  to  disprove  his  guilt,  and  only, 
perhaps,  goes  to  mitigate  his  punishment,  in  order  to  perpetuate 
that  evidence.  As  far  as  my  experience  goes,  this  is  the  first 
time  such  a  proposition  has  ever  been  advanced,  and  I  can  find 
no  authority  which  gives  the  slightest  sanction  to  it.  The  argu- 
ment in  support  of  it  was  based  on  a  phrase  originally  introduced 
in  the  Act  of  Philip  and  Mary  as  to  taking  examinations,  and 
carried  into  all  the  later  Acts — the  7  Geo.  4,  c.  64,  Jervis's  Act, 
and  Russell  Gumey's  Acts — '^  evidence  as  to  the  facts  and  cir- 
cumstances of  the  case.''  But  in  the  first  Act  (2  &  3  P.  &  M. 
c.  18,  8.  2)  the  enactment  was  that  the  magistrate  ''should  take 
the  examination  of  such  prisoner  and  information  of  those  that 
bring  him,  of  the  fact  and  circumstance  thereof,  and  the  same  or 
so  much  thereof  as  shall  be  material  to  prove  the  felony  shall  be 
put  into  writing."  That  clearly  shows  that  the  magistrate  is  to 
put  into  writing  only  so  much  as  is  material  to  prove  the  charge, 
xhat  Act  related  only  to  oases  of  felony,  and  later  Acts  extended 
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Rbo.       judgS  has  the  advantage^  before  he  hears  the  evidence  at  the  trial, 
«3    R  p  ^^  making  himself  familiar  with  the  facts  and  circamstances  of 

m  .  ABDBw.  ^Yx^  caae.  Again^  if  there  is  any  material  discrepancy  between 
1879.  the  statements  of  the  witnesses  at  the  trial  and  the  statements 
"^  which  they  made  before  the  magistrate,  the  discrepancy  may 
^plaiiu  before  ^®  pointed  out,  and  so  the  evidence  may  be  shaken.  Lastly, 
magistrate,  there  is  the  very  important  advantage  that,  if  the  witness  who 
has  given  his  evidence  dies  oris  too  Ul  to  attend  the  trial,  then  his 
testimony  may  be  used  in  the  form  of  the  written  deposition. 
But  all  this  is  only  incidental  to  the  mode  of  proceeding,  and  I 
find  nothing  in  the  statute  which  warrants  the  conclusion,  that 
because  of  these  advantages  the  magistrate  can  exceed  the  limits 
and  bounds  of  his  proper  jurisdiction  and  enter  into  an  inqoiry 
which  is  beyond  the  question  whether  he  should  commit  or  hold 
to  bail.  I  see  nothing  in  the  statute  which  warrants  any  snch 
inference.  Then  it  is  said  that  the  proposed  evidence  was 
receivable  to  show  that  the  alleged  libel  was  only  comment  on  the 
acts  and  conduct  of  a  public  man.  The  fallacy  of  such  an 
argument  is  so  transparent  that  it  is  hardly  worth  while  to  expose 
its  error.  It  is  true  that  if  the  comments  are  on  certain  facts 
not  in  themselves  libellous — the  comments  which  might  otherwise 
be  libellous  may  assume  a  privileged  character,  being  founded 
upon  facts  not  in  themselves  libellous,  and  the  party  to  whom  they 
refer  being  a  public  man.  Suppose  a  person  states  a  series  of 
fisMSts  true  in  themselves,  or  not  libellous,  of  a  public  man  who 
stands  as  a  candidate  before  a  constituency,  and  on  them  founds 
a  charge  or  comment  that  the  man  is  a  dishonest  politician  and 
not  fit  to  be  trusted  with  the  confidence  of  a  constituency; 
though  the  comment  may  in  itself  be  unjust  and  libellous,  yet  the 
facts  on  which  it  is  founded,  not  being  libellous,  it  would  be 
privileged  if  not  malicious,  being  made  upon  a  man  in  his  pubUo 
capacity.  But  take  the  converse  case — ^that  the  defendant  first 
libek  a  man  and  then  comments  upon  it.  Surely  to  enunciate 
such  a  proposition  is  to  expose  its  transparent  absurdity.  To 
say  that  a  man  is  a  murderer  cannot  be  justifiable  as  comment  j 
it  is  not  comment,  but  fact.  The  fallacy  is  in  confounding  matter 
of  fact  with  matter  of  comment.  Here  it  is  said  Mr.  Lawson  is 
so  and  so,  and  therefore  is  a  ^'  disgrace  to  journalism.''  It  may 
be  that  you  might  say  that  as  matter  of  comment ;  but  you 
cannot  justify  a  statement  by  way  of  comment  of  a  series  of  facts 
which  are  libels.  It  is  possible  that  comment  made  upon  a  public 
man  may  escape  the  consequences  of  libel :  but  you  must  either 
have  facts  not  libellous  or  you  must  be  prepared  to  prove  their 
truth.  Here  the  facts  stated  are  clearly  libelK)us  unless  the  truth 
of  them  can  be  proved ;  but  the  difficulty  is  that  the  truth  cannot 
be  proved  until  a  later  stage  of  the  proceedings.  That  argument 
is  decisive,  and  in  whatever  view  the  case  is  looked  at,  the  same 
conclusion  is  arrived  at — that  this  defence  is  not  admissible 
before  the  magistrate.  There  is  only  one  ground  on  which  the 
admissibility  of  such  evidence  can  be  urgedj  and  that  is  that  at 
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the  trial  the  defendant  may  desire  to  call  the  prosecutor  to  prove        Rw. 
the  defence^  and  he  may  be  absent,  and  so  the  defendant  might  g^^  OAMDm 

be  deprived  of  the  benefit  of  his  cross-examination.     But  that  is         * 

very  remote.     K  after  the  indictment  is  found  Mr.  Labouchere        1879. 

pleads  that  which  he  has  alleged,  then  the  whole  of  the  evidence  /^j^ZTc'em- 

will  be  admissible,  and  the  danger  referred  to  is  so  remote  that  it  piaint  before 

would  be  dangerous  to  extend  the  statute  beyond  the  limits  I    magistrate. 

have  described.      Suppose  Mr.  Labouchere  were  to  say,    "I 

cannot  dispute  that  it  is  your  duty  to  commit  me,  still  I  desire  to 

give  evidence  for  the  purpose  of  perpetuating  it— evidence  of 

provocation '' — would  it  have  been  admissible  ?     Would  it  have 

been  within  the  province  of  the  magistrate  7     I  say  emphatically 

that  it  would  not,  because  it  was  not  within  the  province  of  the 

magistrate,  which  was  to  decide  whether  Mr.  Labouchere  should 

be  committed  or  held  to  bail.     It  was  urged  that  it  was   the 

magistrate's  duty  to  take  the  evidence  in  order  to  perpetuate  it  if 

at  any  time  it  might  have  any  possible  relevancy.     But  it  seems 

to  me  that  the  magistrate,  in  taking  such  evidence,  would  be 

transgreesing  the  bounds  of  his  jurisdiction.     With  the  view  of 

seeing  what  is  the  proper  construction  of  the  Act,  it  is  important 

to   see  how  far  the  principle  might  be  carried.     I  apprehend 

(hat  the  magistrate  could  not  receive  evidence  which  did  not  go 

to  the  issue  before  him— evidence  collateral  to  the  exercise  of  his 

jurisdiction.     Upon  these  grounds  I  am  of  opinion  that  this  rule 

must  be  discharged. 

Lush,  J. — ^The  arguments  on  the  part  of  the  defendant  raise 
two  distinct  questions— one  general,  the  other  secondary  and 
subordinate.  The  first  is  one  of  great  and  general  importance, 
as  it  afiects  the  exercise  of  magisterial  jurisdiction  in  hearing 
criminal  charges  and  dealing  with  persons  who  come  before  them 
on  such  charges.  The  contention  of  the  defendant  is  that  the 
person  accused  has  the  right  to  require  the  magistrate  to  receive 
evidence  which  may  be  serviceable  to  the  accused  on  his  trial, 
although  it  has  no  tendency  to  disprove  his  guilt,  and  only, 
perhaps,  goes  to  mitigate  his  punishment,  in  order  to  perpetuate 
that  evidence.  As  far  as  my  experience  goes,  this  is  the  first 
time  such  a  proposition  has  ever  been  advanced,  and  I  can  find 
no  authority  which  gives  the  slightest  sanction  to  it.  The  argu- 
ment in  support  of  it  was  based  on  a  phrase  originally  introduced 
in  the  Act  of  Philip  and  Mary  as  to  taking  examinations,  and 
carried  into  all  the  later  Acts — the  7  Geo.  4,  c.  64,  Jervis^s  Act, 
and  Russell  Gumey's  Acts — "  evidence  as  to  the  facts  and  cir- 
cnmstances  of  the  case.''  But  in  the  first  Act  (2  &  3  P.  &  M. 
c.  18,  B.  2)  the  enactment  was  that  the  magistrate  '^  should  take 
the  examination  of  such  prisoner  and  information  of  those  that 
bring  him,  of  the  fact  and  circumstance  thereof,  and  the  same  or 
80  much  thereof  as  shall  be  material  to  prove  the  felony  shall  be 
pat  into  writing."  That  clearly  shows  that  the  magistrate  is  to 
pot  into  writing  only  so  much  as  is  material  to  prove  the  charge. 
That  Act  related  only  to  cases  of  felony,  and  later  Acts  extended 
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Rk.        it  to  other  offences.     Then  the  first  of  Peel's  Acts  (7  Oeo.  4^ 

SibR  Cabden  ^*  ^*  ^'  ^)  ^^^  ^P  ^^^  same  language^  and  provided  thattihe 

! '  magistrate  was  ^'  to  take  down  in  writing  the  information  of  those 

1879.        who  shall  know  the  facts  and  circnmstances  of  the  case^  or  so 
lAbeT^Com'  ™^^^  thereof  as  may  be  material/'  that  is,  material  to  prove  the 
phunt  before'  charge.     Then  Jervi8*S;Act  (11  &  12  Vict.  o.  42,  s.  17)  uses  the 
magistrate,    same  language,  providing  that  the  magistrates  is  to  take  ihe 
evidence  of  those  who  know  the  facts  and  circumstances  of  the 
case  and  put  it  into  writing.     There  the  word  *'  material ''  is  not 
used,  but  as  it  had  been  always  used  before,  Jervis's  Act  meant 
the  same  thing.     Then  came  Mr.  Bussell  Gumey's  Act,  which 
for  the  first  time  provided  for  the  taking  of  evidence  for  the 
defence.     It  was  argued  that  as  this  was  for  the  benefit  of  the 
accused,  it  applied  to  any  evidence  that  might  be  for  his  benefit. 
But  the  object  was  to  enable  poor  prisoners  to  produce  their 
witnesses  at  the  trial,  to  have  them  bound  over  instead  of  being 
obliged  to  subpoena  them  ;  it  recited  that  as  the  object,  and  sect. 
3  enacted:  ''That  in  all   cases  the  justices   shall,   before  they 
commit  the  accused,  ask  whether   he  desires  to  call  witnesses ; 
and  if  he  should  say  that  he  does,  then  they  shall  take  their 
evidence  of  what  they  know  relating  to  the  facts  and  circnm- 
stances of  the  case,  or  anything  tending  to  prove  the  innocence 
of  the  accused  party,  and  shall  put  it  into  writing.''     *'And 
such  witnesses,  not  being  witnesses  only  to  character,  as  shall, 
in  the  opinion  of  the  justices,  give  evidence  in  any  way  material 
to  the  case,  or  tending  to  prove  the  innocence  of  the  accnsed, 
shall  be  bound  over."     Now,  if  the  evidence  was  to  be  taken, 
although  it  only  went  to  mitigate  the  punishment,  for  the  sake 
of  perpetuating    it,   why  the   exception  of  witnesses    only  to 
character  ?     The  evidence  must  be  either  material  to  the  case  or 
tending  to  prove  the  innocence  of  the  accused  :  as  to  prove  him 
innocent  altogether,  or  to  reduce  the  offence  from  murder  to 
manslaughter,  or  from  robbery  with  violence  to  robbery  without 
violence,  or  from  wounding  with  intent  to  do  grievous  injury  to 
mere  unlawful  wounding.      Under  this  enactment  the   accused 
has  a  right  to  adduce  evidence  to  reduce  his  offence  as  well  as  to 
prove  his  innocence.     But  the  evidence  before  the  magistrate  is 
to  be  confined  either   to  prove  his  innocence  altogether  or  to 
reduce  his  guilt.     Then,  as  to  the  object  being  to  perpetuate 
testimony,  that  is  not  the  object  of  the  Act ;  the  object  was  to 
require  the  depositions  to  be  put  in  writing  for  the  information 
of  the  prisoner  and  of  the  judge ;  and  the  language  of  the  Act 
includes   no    evidence   before  the   magistrate  which  has  not  a 
tendency  to  prove   the  defendant  not  guilty  or  to   reduce  his 
offence.      So  much  for  the  general  question.     Then  comes  the 
subordinate   question-— whether    the    magistrate   was   right  in 
refusing    to    receive    the    evidence  which  was   offered  for  the 
purpose  of  proving  the  truth  of  the  alleged  libel.      Upon  the 
affidavits  J  think  that  was  the  only  object  for  which  the  evidence 
was  tendered,  that  was  the  point  decided  by  the  Alderman  and 
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the  point  now  to   be   decided    by  us— whether    evidence   was        R«>. 
admissible  to  prove  the  truth  of  the  libel.     I  think  it  was  not.  si-i^cIrdbn 

Beyond  all  doubt^  at  common  law,  before  Lord  Campbell's  Act,         

whatever  may  have  been  the  law  centuries  ago,  the  truth  of  the  1879. 
libel  was  no  defence  on  a  criminal  charge.  Lord  Campbell's  Act  j^n^fZTcom- 
made  an  alteration  in  the  law  so  far  as  to  allow  such  evidence,  plaint  be/ore 
provided  the  truth  were  pleaded  and  provided  it  was  for  the  magistrate. 
public  benefit ;  and  that  is  the  only  defence  to  be  allowed  on  a 
charge  of  simple  libel.  It  is  said  that  the  prosecutor  might  in 
his  indictment  include  a  charge  of  libel  known  to  be  false ;  and 
it  is  unfortunately  true,  as  it  is  also  true  that  he  might  prefer  an 
indictment  without  going  before  a  magistrate  at  all.  If  the 
charge  were  of  a  libel  knowing  it  to  be  false,  then  evidence 
before  the  magistrate  might  be  received  to  show  that  the  defen- 
dant did  not  know  it  to  be  false.  But  then  it  would  not  prove 
his  innocence,  though  it  would  reduce  his  offence,  and  so  would 
be  material  to  the  case,  and  the  magistrate  must  still  commit 
the  accused  for  trial  Inasmuch  then,  as  the  evidence  is  only 
admissible  under  Lord  Campbell's  Act,  it  cannot  be  admissible 
on  the  preliminary  inquiry,  when  it  is  doubtful  whether  the 
defendant  will  plead  the  truth  or  not,  and  it  is  uncertain  whether 
he  will  be  able  to  state  facts  showing  that  the  publication  was  for 
the  public  benefit ;  so  that  the  magistrate  has  no  jurisdiction  to 
enter  into  the  inquiry.  As  to  the  two  cases  which  have  been 
cited,  they  are  distinguishable.  Both  cases  appear  to  me  to 
have  been  well  decided.  One  was  a  case  of  simply  publishing  a 
libel,  the  other  of  publishing  a  libel  knowing  it  to  be  false.  In 
the  latter  it  was  competent  to  get  rid  of  the  major  charge  by 
proving  the  truth  of  the  libel.  For  these  reasons  I  think  the 
mle  should  be  discharged. 

Manisty,  J. — I  am  of  the  same  opinion.  It  might  be  thought 
the  case  was  so  clear  that  it  might  have  been  disposed  of  on  the 
original  application  for  a  rule.  I  think  it  right  to  say  that  it 
was  not  on  acconnt  of  any  doubt  in  my  mind  or  in  that  of 
my  brother  Field  that  we  granted  the  rule  nisi  ;  but  on  account 
of  the  great  importance  of  the  case,  and  that  it  might  undergo 
ftill  discussion.  I  agree  entirely  in  the  exhaustive  judgments 
that  have  been  given.  It  is  quite  sufficient  for  me  to  ground  mv 
judgment  on  the  statute  itself — Lord  Campbell's  Act — whicn 
affords  an  entire  answer  to  this  application.  It  cannot  be 
doubted  that  if  that  Act  had  not  passed,  the  magistrate  would 
have  had  no  jurisdiction  to  enter  into  the  question  of  the  truth  or 
fidsehood  of  the  alleged  libel,  and,  therefore,  the  magistrate  on 
the  preliminary  inquiry  could  not  inquire  into  the  truth,  for  if  he 
did,  the  evidence  would  be  irrelevant,  the  depositions  would  be 
waste  paper,  and  the  witnesses  could  not  be  indicted  for  perjury. 
So  to  require  the  magistrate  to  take  that  evidence  would  be  a 
mockery.  Lord  Campbell's  Act  has  made  no  change  in  that 
respect.  It  was  said  that  the  evidence  might  be  available  in 
mitigation  of  punishment,  but  it  is  clear  that  it  could  not  be  used 
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Rko.        at  any  time  whether  for  that  purpose  or  any  other,  for  it  was  held 

SmR.CARDKN.  ^^  S^^  ^-  Burdett's  case  (4  B.  &  Aid.  814)  that  the  tmth  of  the 

1 —        libel  conld  not  be   shown    on   affidavit,  even   in   mitigation  of 

1879.        punishment,  although  a  belief  in  it  might  be  shown.     Under 

LibeT^Com-  ^^^^  Campbell's  Act,  the  truth  can  only  be  shown  on  a  plea 

piaint  be/ore  alleging  that  it  was  for  the  public  benefit,   that  the  matters 

magistrau,    charged  should  be  published.     In  this  case  the  inquiry  has  not 

arrived  at  the  stage  at  which  such  a  plea  can  be  pleaded,  and 

therefore  the  truth  of  the  libel  cannot  as  yet  be  received  in  evi* 

dence.     It  was  also  urged  that  the  evidence  was  receivable  to 

show  that  the  libel  was  by  way  of  comment  on  the  conduct  of  a 

public  man ;  but  the  very  libel  shows  on  its  face  that  it  is  not  so, 

as  it  consists  of  abuse  and  vituperation,  which  could  not  be 

regarded  as  "  fair  comment "  on  the  conduct  of  any  man.    And 

I  think  it  would  be  wrong  that  we  should  grant  a  mandamm  to 

the  magistrate  to  receive  evidence  to  contradict  that  which  is 

manifest  on  the  face  of  the  libel  would  bring  scandal  on  this  high 

prerogative  writ.     The  rule  therefore  must  be  discharged. 

Rule  discharged  with  costs. 

Solicitor  for  the  prosecutor,  T.  A.  Oox. 
Solicitors  for  the  defendant,  Lewis  and  Lewis. 
Solicitor  for  Sir  R.  Garden,  The  Oity  Solicitor. 
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8atwrda/y,  November  22, 1879. 

(Before   Cocebubn,  C.J.,  Huddubston,  B.,   Lnn>LET,  Manistt, 

and  Hawkins,  JJ.) 

Reg.  v.  Fttllagab.  (a) 

Larceny  Ad-^Fravdulent  appropria^tion  of  trust  money  by  solieiior 
^^Direction  in  writing  to  apply  money  —  Intrusted  with 
"property"  for  safe  custody— 24,  Sf  25  Viet.  c.  95,  ss.  75,  76. 

Trust  m.oney  had  been  invested  on  mortga>ge.  The  mortgage  was 
paid  offy  and  the  money  left  in  the  hands  of  the  family  solieiior, 
who  wrote  to  the  person  beneficially  interested :  "  M.^s  money 
was  paid  on  Saturday,  the  6th  day  of  April — 2500Z.  and  inieresi. 
....  Let  me  know  how  you  would  like  to  have  the  25001. 
invested,  whether  in  thefwnds  or  on  mortgage.  I  can  get  you  4 
per  cent,  on  a  good  security,  but  not  more.    More  than  4  per 

(a)  Reported  by  John  THOimoir,  Esq.,  Barriflter-a^Law. 
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cent,  is  not  to  be  obtained  upon  sv^h  securities  as  trustees  would  Rift. 

be  justified  in  investing  J'     The  answer  was  dated  the  9  th  day  ^' 

of  April :  "Will  consult  0.  at  once  about  the  money,  and  let  you  

know.     I  do  not  wish  it  placed  in  the  funds,     I  am  very  glad  it  1879. 

is  paid  ovexy  and  Iwpe  it  will  be  well  secured  this  time  J'    At  or  ~~I^/gnt 

very  near  the  date  of  these  letters  it  wOsS  clear  that  the  rywney  appropriation 

had   been  fraudulently   appropriated   to  his   own  use   by   the  ofmontyby 

Bolicitar.  solicitor. 

Held,  that  this  was  a  fraudulent  conversion  to  his  own  use  of 
property  intrusted  to  the  solicitor  for  safe  custody  within  sect,  76 
of  24  ^  25  Vict,  c,  95. 

Qu4Bre,  whether  the  above  letters  amounted  to  a  direction  in  writing 
to  apply  the  money  within  sect,  75. 

/^ASE  reserved  for  the  opinion  of  this  Court  by  Oockburn,  O.J. 

Lewis  Greene  Fnllagar^  a  solicitor^  was  tried  before  me  at  the 
late  assizes  for  the  Winter  Assize  County  No.  10^  as  appointed 
under  an  Order  in  Council  of  the  14th  day  of  August^  1879,  on 
an  indictment  framed  under  24  &  25  Vict.  c.  96,  ss.  75  &  76, 
which  charged,  in  a  variety  of  forms,  that,  being  the  attorney  and 
agent,  and,  having  been  by  her  intrusted  with  a  sum  of  2500Z.  to 
be  invested  on  mortgage  and  for  safe  custody  for  the  benefit  of 
the  persons  interested  in  the  same,  he  had  fraudulently  converted 
the  money  to  his  own  use. 

It  is  unnecessary  to  set  out  the  indictment,  which  was  of  great 
length  and  prolixity.  It  may  be  taken  that  it  set  out  the  offence 
in  every  form.  The  only  counts  that  need  now  be  referred  to  are 
the  22nd  and  23rd  counts. 

22nd  count :  And  the  jurors  aforesaid  upon  their  oath  aforesaid 
do  farther  present  that  the  said  Lewis  Greene  Fullagar  heretofore, 
to  wit,  on  the  6th  day  of  April,  1872,  being  an  attorney  and  agent 
of  the  said  Mary  Mockett,  and  being  solely  intrusted  by  her  with 
certain  property,  to  wit,  the  sum  of  2500Z.  of  the  moneys  of  the 
said  Mary  Mockett,  for  safe  custody,  did  afterwards,  to  wit,  on 
the  said  6th  day  of  April,  a.d.  1872,  at  the  parish  aforesaid,  in 
the  county  and  winter  assize  county  aforesaid,  unlawfully,  and 
with  intent  to  defraud,  convert,  and  appropriate  the  said  sum  of 
money  to  his  own  use  and  benefit,  then  being  money  of  the  said 
Hary  Mockett,  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  said  lady,  the  Queen, 
her  crown  and  dignity. 

23rd  count :  And  the  jurors  aforesaid  upon  their  oath  aforesaid 
do  farther  present  that  the  said  Lewis  Greene  Fullagar  heretofore, 
to  wit,  on  the  6th  day  of  April,  1872,  being  an  attorney  and  agent  of 
fchesaidMaryMockett,  James  Walker  Body,  and  Stephen  Goldsmith, 
And  being  intrusted  by  them  with  certain  of  their  property,  to  wit, 
the  sum  of  2500Z.  of  the  moneys  of  the  said  Mary  Mockett, 
James  Walker  Body,  and  Stephen  Goldsmith,  for  safe  custody, 
afterwards,  to  wit,  on  the  said  6th  day  of  April,  in  the  year  afore- 

'd,  at  the  parish  aforesaid,  in  the  county  and  winter  assize  county 

bb2 


372  CRIMINAL  LAW  OASES. 

Raa.  aforesaid^  unlawiiillj^  and  with  intent  to  defraud^  did  convert  and 

^*  appropriate  to  his  own  use  and  benefit  the  said  last-mentioned 

'  sum  of  money,  then  being  the  property  of  the  said  Mary  Mockett, 

1879.  James  Walker  Body,  and  Stephen  Goldsmith,  against  the  form 

""T.  of  the  statute  in  snch  case  made  and  provided,  and  against  the 

wiprmiriation  peace  of  our  Said  lady  the  Queen,  her  crown  and  dignity. 

of  money  by  The  Only  quostion  to  be  considered  is  whether,  upon  the  facts, 

solicttor.  ijJjq  ^jj^gQ  came  within  the  statute. 

That  the  defendant  had  been  intrusted  with  the  money,  and  that 
he  had  fraudulently  converted  it  to  his  own  use,  having,  on  his 
own  admission,  speculated  with  it,  and  lost  it,  was  undoubted. 
But  it  becomes  necessary  to  call  attention  to  the  manner  in  which 
the  money  first  came  into  the  hands  of  the  defendant,  and  under 
what  circumstances  he  disposed  of  it. 

The  money  in  question  being  part  of  the  residuary  estate  of 
one  William  Martin,  the  father  of  the  prosecutrix,  had  been 
bequeathed  by  him  to  trustees,  and  had  been  invested  on  mort- 
gage ;  but  the  mortgage  having  been  paid  off  by  the  mortgagor, 
the  money  had  come  into  the  hands  of  the  defendant  as  the  family 
solicitor  and  solicitor  to  the  trust. 

On  receipt  of  the  money,  defendant  wrote  to  the  prosecutrix  as 
follows : 

Lewes,  8Ui  April,  1872. 
Dear  Madam, — Mr.  Ridge's  money  was  paid  on  Saturday  last,  6th  A.pril — 2500^  and 
interest    I  inclose  a  cheque  for  97/.  18«.  4<1,  thus : — 

One  year's  interest  due  6th  April       XlOO    0    0 

less  income  tax     2  10    0 


97  10    0 
Error  in  former  payments       0    8    4 


£97  18    4 
Let  me  know  how  you  would  like  to  have  the  2500L  invested.    Whether  in  the 
funds  or  on  mortgage.    I  can  get  you  4  per  cent,  on  a  good  security,  but  not  morsu 
More  than  4  per  cent,  is  not  to  be  obtained  upon  such  securities  as  trustees  would  be 
justified  in  inyesting. 

Yonrs  faithfully,  Lawn  G.  Fuuaoib. 
Mrs.  Mookett,  Arlington. 

To  which  letter  Mrs.  Mockett  sent  the  following  reply  : 

Grelhill's  Farm,  Arlington,  9th  April,  1872. 

L.  O.  Fullagar,  Esq. 

Sir, — The  cheque  971  ISs.  4dL  came  safe  to  hand  this  morning,  for  whioh  I  amoUiged. 
Will  consult  Mr.  Goldsmith  at  once  about  the  money,  and  let  you  know.  I  do  not  wish 
it  placed  in  the  funds.  I  am  very  glad  it  is  paid  oyer,  and  hope  it  will  be  well  secured 
this  time. 

Yours  respectfully,  Mabt  Mookrt. 

The  Mr.  Goldsmith  here  referred  to  was  till  his  death  a  trustee 
under  the  will,  and  a  confidential  friend  of  the  prosecutrix,  who 
had  a  beneficial  interest,  that  is  to  s^,  a  life  estate,  in  the  fund. 

About  a  week  or  two  later  Mrs.  Mockett  saw  the  defendant  at 
his  office  at  Lewes,  when  he  told  her  that  he  had  placed  the  money 
on  mortgage  on  a  large  estate  at  Worth,  on  a  first  mortgage ; 
representing,  in  answer  to  a  question  put  by  her,  that  a  deed 
which  was  lying  on  the  table,  but  which  she  did  not  further  look 
at,  was  the  mortgage  deed.     All  this  was  wholly  untrue ;  and  the 


I 


CKIMINAL  LAW  CASES.  373 

money^  as  has  already  been  stated^  was  applied  by  the  defendant        Rao. 
to  his  own  purposes.  _    ''• 

He  paid  the  interest  regularly  from  April,  1872,  when  the  money         

came  into  his  hands,  till  October,  1878,  making  from  time  to  time        1879. 
excuses  for  not  producing  the  mortgage  deed,  which  was  re-     „  TduU 
peatedly  asked  for,  till  at  last,  another  solicitor  having  been  appropriation 
employed,  and  an  order  of  a  Court  of  Equity  obtained  for  the    of  money  by 
delivery  of  the  deeds,  the  defendant  confessed  the  real  state  of     ^^citor. 
the  factSj  and  acknowledged  that  he  had  made  away  with  the 
money. 

Of  the  moral  guilt  of  the  defendant  there  could  be  no  doubt; 
and  I  therefore  directed  a  verdict  of  guilty,  and  sentenced  the 
defendant  to  five  years'  penal  servitude;  but^  as  I  doubted 
whether,  upon  these  facts,  the  case  came  within  the  first  enact- 
ment of  the  statute  (sect.  75)  by  reason  of  the  absence  of  any 
affirmative  written  direction  as  to  the  application  of  the  money, 
or  within  the  second  (sect.  76),  by  reason  of  the  latter  being,  as  I 
thought,  applicable  to  securities  alone  and  not  to  money, 
I  respited  execution  of  the  sentence  in  order  to  take  the  opinion 
of  this  Court  as  to  whether  the  defendant  could  be  held  guilty 
Qnder  the  statute  in  question. 

A.  E.  OocKBUBN,  Nov.  6, 1879. 

E.  Clarke  {Fulton  with  him)  for  the  defendant. — The  76th 
section  of  the  24  &  25  Vict.  c.  76,  enacts  that :  "  Whosoever 
being  a  banker,  merchant,  broker,  attorney,  or  agent,  and  being 
inatracied  either  solely  or  jointly  with  any  other  person,  with 
the  property  of  any  other  person  for  safe  custody  shall,  with 
intent  to  defraud,  sell,  &c.,  or  in  any  manner  convert  or  appro- 
priate the  same,  or  any  part  thereof,  to  or  for  his  own  use  or 
benefit,  &c.,  shall  be  guilty  of  a  misdemeanour.''  That  section  is 
not  applicable  to  this  case,  for  the  evidence  does  not  show  that 
the  defendant  was  intrusted  with  property  for  safe  custody. 
It  rather  shows  that  he  was  intrusted  with  it  for  investment. 

HuDDLESTON,  B. — By  sect.  1  the  term  "  property  shall  include 
every  description  of  real  and  personal  property,  money 
debts,  &o" 

Hawkins,  J. — If  you  say  the  letters  show  that  the  defendant 
was  intrusted  with  the  money  to  invest  on  mortgage,  then  they 
amount  to  a  direction  in  writing  within  sect.  75,  and  if  they  do 
not,  then  the  money  was  intrusted  to  the  defendant  for  safe 
custody  within  sect.  76,  until  Mrs.  Mockett  gave  further  instruc- 
tions how  it  was  to  be  dealt  with. 

Clarke. — The  indictment  charges  the  defendant  with  having 
committed  the  offence  on  the  6th  day  of  April,  1872,  and 
Mrs.  Mockett's  letter  is  on  the  9th  day  of  April.  The  defendant 
may  have  had  suiScient  money  to  satisfy  the  claim  at  that  date. 

HuBDLiSTOK,  B. — Does  it  make  any  difference  when  he  com- 
mitted the  offence  ?  The  only  two  questions  that  arise  under 
sect.  76  are^  was  the  defendant  intrusted  with  the  money  as  an 


374  CRIMINAL  LAW  OASES* 

Rbo.        attorney  for  safe  custody,  and  did  he  convert  it  to  his  own  use, 

^'  and  the  jury  have  found  both  questions  in  the  affirmatiTe. 

PLLAQAR.         Clarke, — No  doubt  the  jury  must  be  taken  to  have  found  what 

1879.       they  properly  could  find  upon  the  facts  to  support  the  conviction, 

"T"        but  the  facts  did  not  warrant  the  verdict.     The  facts  were  not 

appr^iation  Sufficient  according  to  Reg.  v.  Tatlock  (2  Q.  B.  Div.  157 ;  13  Cox 

of  money  by.  C.   C.   378).     In   his  judgment  in  that  case,  Cockbum,  G.  J. 

solicitor,      pointed  out  the  kind  of  evidence  necessary.    He  said :  '^  Assuming 

such  a  case  to  be  within  the  statute,  it  would  be  a  question  for  the 

jury  whether  the  defendant  at  the  time  the  money  was  received 

intended  to  embezzle  it.     Possibly  proof  that  a  party  receiving 

money  under  such  circumstances  was,  and  knew  himself  to  be, 

hopelessly  insolvent,  and  being  aware  that  his  account  at  his 

bankers'  was  heavily  overdrawn,  paid  the  money  into  the  credit  of 

his  account,  knowing  that  the  effect  of  his  so  doing  would  be  that 

it  would  be  totally  lost  to  the  party  entitled  to  it,  might  be 

sufficient  evidence  of  an  intention  to  convert  the  proceeds  to  his 

own  use,  although  under  other  circumstances  the  payment  of  the 

money  into  his  bankers  might  have  been  perfectly  legitimate. 

But  the  only  evidence  of  insolvency  in  the  present  case  was  that 

two  months  after  the  receipt  of  the  money  the  defendant  filed  a 

petition  for  liquidation.     At  the  time  he  received  it  he  may  hare 

been  solvent.^^ 

H.  Avory  for  the  prosecution. 

CocKBUEN,  0.  J. — That  case  was  upon  sect.  75.  In  the  present 
the  evidence  was  clear,  for  within  a  week  or  a  fortnight  of  her 
letter  Mrs.  Mockett  called  on  the  defendant,  when  he  told  her 
two  lies,  that  he  had  invested  the  money  on  mortgage,  and  that 
the  deed  was  lying  on  the  table,  and  she  in  her  evidence  said  she 
did  not  look  at  it,  as  she  had  not  got  her  spectacles  with  her. 
Within  a  week  of  receiving  the  money  he  begins  to  concoct  the 
fraud  to  conceal  the  fact  of  his  having  appropriated  it  to  his  own 
use.     There  can  be  no  question  that  the  case  is  within  sect.  76. 

HuDDLESTON,  B. — I  might  have  had  doubts  as  to  whether  there 
was  a  sufficient  direction  in  writing  within  sect.  75,  but  I  have 
none  as  to  the  case  being  within  sect.  76. 

LiNDLBY,  J. — The  case  is  clearly  within  sect.  76. 
Manisty  and  Hawkins,  JJ.  concurred. 

Conviction  affirmed. 
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CROWN  OASES  RESBEVBD. 
8aturda/y,  December  Q,  1879. 

(Before  Oocebubn^  0.J.>  Lubh^  J.,  Huddlsston^  B.^  Lindley  and 

Hawkins^  JJ.) 

Rkg.  v.  Robxbt  Mabtin.  (a) 

Forgery^-Drawing  a  cheque  in  a  person's  otm  name^^No  assets  at 

the  bank^-^FcUse  pretences. 

In  payment  of  goods  the  prisoner  filled  up  a  banher^s  cheque  and 
gave  to  the  seller.  The  prisonev^s  name  wa^  Robert  Martin,  but 
he  signed  the  cheque  in  the  name  of  William  Martin,  The 
seller  took  the  cheque  as  that  of  the  prisoner  without  noticing  the 
alteration  in  the  Christian  nams.  Upon  presentation  at  the 
bank,  where  the  prisoner  had  no  assets,  the  cheque  was  dis- 
honoured on  the  ground  that  the  signature  was  not  that  of  any 
customer  of  the  bank. 

The  prisoner  hamng  been  convicted  on  an  indictment  for  forgery, 
the  Oourt  quashed  the  conviction,  as  this  was  not  a  forgery,  but 
a  case  of  false  pretences, 

CASE  reserved  for  the  opinion  of  this  Oourt  by  Oockbnm,  O.J. 
The  prisoner^  Robert  Martin,  was  tried  before  me  at  the 
late  assizes  held  at  Maidstone  on  an  indictment  which  charged  him 
in  one  count  with  having  forged,  in  another  with  having  uttered 
a  forged  order  for  the  sum  of  32Z.  with  intent  to  defraud.  The 
facts  were  as  follows : 

The  prosecutor,  George  Lee,  is  a  horse  dealer  at  Ashford,  in 
Kent.  The  prisoner  Martin  had  been  for  iliany  years  collector  of 
the  toUs  of  tne  markets'of  Ashford  and  Maidstone,  and  was  well 
Imown  to  the  prosecutor.  In  the  course  of  the  present  year  the 
prisoner,  having  ceased  to  hold  the  above-mentioned  office,  left 
the  neighbourhood,  and  went  to  reside  in  Southwark.  On  the 
2nd  day  of  September,  being  again  at  Ashford,  for  what  purpose 
did  not  appear,  he  saw  the  prosecutor  Lee  in  the  street  in  a  pony 
cart,  and  accosted  him,  inquiring  if  he  (Lee)  had  a  pony  for  sale, 
whereupon  the  prosecutor  recommended  him  to  buy  the  pony  he 
was  then  driving.  A  deal  ensued,  the  result  of  which  was  that 
the  prosecutor  agreed  to  sell,  and  the  prisoner  to  buy,  the  pony 
and  carriage  for  321. 

(a)  Reported  by  John  Thqhpsok,  Esq.,  B«rrbter-at-Law. 
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Reg. 

V. 

Robert 

MARTIN. 

1879. 

False 
pretences. 


The  prisoner  proposing  to  give  his  cheqae  for  the  amoont^  bolt 
parties  went  into  an  adjoining  inn,  in  order  that  the  cheque  might 
be  there  drawn.  The  prisoner  then  produced  a  printed  form  of 
cheque  of  the  bank  of  Messrs.  Wigan  and  Co.,  bankers,  of  Maid- 
stone, taken  from  a  cheque  book,  of  which  he  had  become 
possessed  as  a  former  customer  of  the  bank.  This  he  filled  ap, 
in  the  presence  of  the  prosecutor,  with  the  name  of  the  latter  as 
payee,  signed  it  in  the  name  of  William  Martin,  his  name  being 
Robert,  and  delivered  it  to  the  prosecutor,  who  put  it  in  his  pocket 
without  further  looking  at  it,  or  observing  in  what  name  it  was 
signed,  after  which  he  proceeded  to  give  possession  of  the  pony 
and  carriage  to  the  prisoner.  On  the  ensuing  morning  the 
prisoner  drove  the  pony  and  carriage  to  town,  and  on  the  day 
after  drove  to  Barnet  Fair,  where  he  sold  both.  On  the  cheque 
being  presented  at  Messrs.  Wigan^s  Bank  payment  was  refused 
on  the  ground  that  the  signature  was  not  that  of  any  customer  of 
the  bank. 

The  prisoner  had  been  a  customer  of  the  bank,  and  had  had 
an  account  there  in  his  proper  name  of  Robert  Martin,  but  his 
account  remaining  overdrawn  for  some  time  after  he  had  ceased 
to  be  the  collector  of  the  market  tolls,  and  the  bank  insisting  on 
the  balance  due  to  them  being  paid,  the  amount  was  accordingly 
paid  on  the  4th  day  of  June,  and  the  account  was  then  closed. 
No  money  was  afterwards  paid  in  to  prisoner's  credit,  nor  was  any 
cheque  drawn  by  him.  He  asserted  indeed  in  his  defence  on  this 
charge  that  he  had  expected  money  to  have  been  paid  in  to  his 
account,  but  no  evidence  was  adduced  to  show  that  there  was  any 
foundation  for  this  statement.  No  name  was  mentioned  of  any 
person  owing  him  money,  or  by  whom  he  expected  money  to  be 
paid  into  the  bank  on  his  account.  He  had  ceased  to  all  intents 
and  purposes  to  be  a  customer  of  the  bank,  and  must  have  been 
fully  aware  that  a  cheque  drawn  by  him  on  the  bank  would 
certainly  be  dishonoured. 

Under  these  circumstances  there  can  be  no  doubt  that  the 
prisoner  had  been  guilty  of  the  oflFence  of  obtaining  the  pro- 
becutor's  goods  by  false  pretences.  But  the  indictment  being  for 
forgery  of  the  cheque,  and  it  appearing  to  me  doubtful  whether 
the  charge  of  forgery  could  upon  the  facts  proved  be  upheld,  I 
reserved  the  case  for  the  consideration  of  this  Court. 

In  considering  this  question  I  have  further  to  call  attention  to 
the  following  facts : 

The  prisoner  in  drawing  this  cheque  and  delivering  it  to  the 
prosecutor  did  not  do  so  in  the  name  of  or  as  representing  any 
other  person,  real  or  fictitious.  The  cheque  was  drawn  and 
uttered  as  his  own,  and  it  was  so  received  by  the  prosecutor,  to 
whom  the  prisoner  was  perfectly  well  known  as  an  acquaintance 
of  twenty  years'  standing,  and  by  whom  he  was  seen  to  sign  it 
The  prisoner  did  not  obtain  credit  with  the  prosecutor  by 
substituting  the  Christian  name  of  William  for  that  of  Robert. 
He  would  equally  have  got  credit  had  he  signed  his  proper  name 
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of  Robert.     The  credit  was  giyen  to  the  prisoner  himself,  not  to        Rmi- 
the    name  in  which  the  cheque  was  signed.     The  cheqae  was      p  "* 
taken  as  that  of  the  individual  person  who  had  just  been  seen  to      Martin. 

sign  it,  not  as  the  cheque  of  William  Martin,  as  distinguished        

from  Robert  Martin,  or  of  any  other  person  than  the  prisoner.        ^^^* 
On  the  contrary,  if  the  prosecutor,  who  knew  the  prisoner's  name        paUe 
to  be  Robert,  had  observed  that  the  signature  was  in  the  name  of     pretences, 
William,  he  would  in  all  probability  have  suspected  something 
wrong,  and  would  have  refused  to  take  the  cheque. 

There  was  nothing  whatever  from  which  the  motive  of  the 
prisoner  in  signing  a  wrong  Christian  name  could  be  gathered. 
There  happened,  indeed,  to  be  a  William  Martin,  a  customer  of 
the  bank ;  but  this  was  unknown  to  the  prisoner ;  besides  which, 
as  the  prisoner  was  perfectly  aware  that  his  person  and  true 
name  were  well  known  to  the  prosecutor,  it  could  not  be 
supposed  that  he  intended  to  pass  himself  off  as,  or  the  cheque 
as  the  cheqae  of,  any  William  Martin  other  than  himself.  The 
only  motive  which  has  occurred  to  my  mind  as  one  which  might 
have  induced  him  to  sign  a  false  Christian  name  is  that  he  may 
have  thought  that  by  so  doing  he  might  avoid  being  liable  on  the 
cheque  when  payment  had  been,  as  it  was  certain  to  be,  refused. 
This,  however,  amounts  to  no  more  than  conjecture.  Be  it  as  it 
may,  and  whatever  may  have  been  the  motive,  it  occurred  to  me 
that,  while  there  had  been  a  fictitious  signature  to  the  cheque  in 
question,  so  far  as  the  Christian  name  was  concerned,  yet  the 
signature  having  been  affixed  by  the  prisoner,  and  the  cheque 
delivered  by  him  as  his  own,  though  there  had  been  a  signature  in 
a  fictitious  name,  the  name  could  not  be  said  to  be  that  of  a  ficti- 
tious person  ;  and  that,  in  this  respect,  the  case  did  not  fall  within 
the  principle  of  the  cases  in  which  it  has  been  held  that  the  use 
of  the  pretended  name  of  a  fictitious  person  amounts  to  forgery. 

I  have  therefore  sought  the  assistance  of  the  Court  as  to 
whether,  under  the  circumstances,  the  affixing  a  fictitious 
Christian  name  to  this  cheque  by  the  prisoner  amounts  to  forgery 
as  charged  in  the  indictment.  A.  £.  Cogebubn. 

No  counsel  was  instructed  to  argue. 

CocxBUBK,  C.J. — ^The  conviction  must  be  quashed.  This  case 
is  concluded  by  authority.  In  Dicnn's  case  (1  Leech  C.  C.  57) 
the  Judges  agreed  '^  that  in  all  forgeries  the  instrument  supposed 
to  be  forged  must  bo  a  false  instrument  in  itself,  and  that  if  a 
person  give  a  note  entirely  as  his  own  his  subscribing  it  by  a 
fictitious  name  will  not  make  it  a  forgery,  the  credit  there  being 
given  to  himself  without  any  regard  to  the  name  or  without  any 
relation  to  a  third  person."     That  exactly  applies  to  this  case. 

LdSH,  J. — I  had  the  same  question  before  me  at  the  last 
Aataran  Assizes,  and  I  directed  an  indictment  for  false  pretences 
to  be  preferred. 

CocKBOKN,  C.J. — That  ought  to  have  been  done  in  this  case. 

HuDDLiSTOK,  B.,  LiNDLEY  and  Hawkins,  JJ.,  concurred. 

Conviction  quashed. 
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CROWN  OASES  RESERVED. 
Satwrdayy  November  22,  1879. 

(Before  Oocebubn,  O.J.,  Hoddleston,  B.,  Likdlet,  Manistt,  and 

Hawejns,  JJ.) 

Reg.  v.  J.  A.  Wilson,  (a) 

Bankruptcy  Act,  1869 — Infant — Quitting  England  with  property 
divisible  among  creditors — Debtors  Act,  1869. 

An  infant  trader  quitted  England,  and  whilst  abroad  a  petiti^m 
was  filed  upon  which  he  was  adjudicated  a  bankrupt.  He  was 
arrested,  brought  to  England,  indicted  and  convicted  under 
sect.  12  of  the  Debtors  Act,  1869  (32  ^  33  Vict.  c.  62),  for 
having  feloniously,  within  four  months  before  the  presentation 
of  a  bankruptcy  petition  against  him,  quitted  England  and 
taken  with  him  20Z.  and  upwards,  which  ought  by  law  to  have 
been  divided  amongst  his  creditors,  with  intent  to  defra/ad. 

Held,  that  the  conviction  could  not  be  sustained,  as  the  debts  of 
the  creditors  who  proved  were  void  by  the  Infants  Relief  Ad, 
1874,  none  of  them  being  for  necessaries. 

Qucere,  whether  sect.  12  applies  when  the  person  adjudged  bar^ 
rupt  has  quitted  England  before  the  presentation  of  the  peti- 
tion. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Recorder 
of  Hull,  Yorkshire. 

1.  The  prisoner,  John  Aulay  Wilson,  was  tried  before  me  at 
the  last  quarter  sessions  at  Hull,  on  an  indictment  under  the  12th 
section  of  the  Debtors  Act,  1869  (32  &  38  Vict.  c.  62),  charging 
him  with  having  feloniously,  within  four  months  before  the  pre- 
sentation of  a  bankruptcy  petition  against  him,  quitted  England, 
and  taken  with  him  his  money  to  the  amount  of  20Z.  and  upwards, 
which  ought  by  law  to  have  been  divided  amongst  his  creditors, 
with  intent  to  defraud. 

2.  The  prisoner  traded  in  Hull  as  a  Baltic  merchant. 

8.  On  the  19th  day  of  October,  1878,  he  drew  out  of  his 
banker^B  hands  at  Hull  the  sum  of  128Z.  in  cash,  and  on  the  27th 
of  the  same  month  quitted  England  for  Sydney,  and  arrived 
at  the  latter  place  on  the  2nd  day  of  February,  1879.  . 

4.  On  the  30th  day  of  November,  1878,  within  four  months  of 
the  prisoner  having  quitted  England  as  aforesaid,  a  petition  in 

(a)  Reported  by  John  Thompbom,  Esq.,  Banister-at-Law. 
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bankraptcy  was  presented  in  the  local  Gonrt  of  Baukraptcy  at  Bm. 

Hull  against  him,  and  he  was  on  the  same  day  adjudicated  a  j  a  ^ 

bankrnpt.  

5.  At  the  time  the  prisoner  was  so  adjudicated  a  bankrupt  he  1879. 
was  on  the  high  seas  on  his  way  to  Sydney,  sailing  near  the  ' — . 

l!/qnator.  neid^lnfam. 

6.  On  the  2nd  day  of  December,  1878,  an  order  to  prosecute 
the  prisoner  was  made  by  the  said  Court  of  Bankruptcy. 

7.  On  the  8rd  day  of  February,  1879,  the  prisoner  was 
apprehended  at  Sydney  and  charged  with  this  offence,  and  he 
then  gave  up  to  the  officer  apprehending  him  the  sum  of  96Z.  in 
gold  and  notes,  and  confessed  to  him  that  it  was  part  of  the  money 
he  had  taken  with  him  when  he  quitted  England. 

8.  The  debts  proved  against  the  estate  were  all  trade  debts, 
and  contracted  by  the  prisoner  in  his  trade  as  a  Baltic  merchant. 
No  debts  for  necessaries  were  proved  against  the  estate,  nor  was 
it  shown  that  any  debts  for  necessaries  existed. 

9.  The  file  of  the  proceedings  in  the  said  Bankruptcy  Court 
was  put  in  evidence,  and  amongst  them  was  the  order  of 
adjudication  of  the  prisoner  to  be  a  bankrupt,  dated  the  30th 
day  of  November,  1878. 

10.  No  copy  of  the  London  Gazette  containing  the  order  of  the 
local  Court  of  Bankruptcy  adjudging  the  prisoner  to  be  a  bank- 
rupt was  produced  in  evidence  before  me,  or  filed  amongst  the 
proceedings  in  the  said  Bankruptcy  Court,  but  only  a  single  sheet 
purporting  to  be  a  sheet  of  the  London  Gazette,  and  that  single 
sheet  contained  the  order  adjudging  the  prisoner  to  be  a  bank- 
rupt. ' 

11.  On  the  prisoner's  part  it  was  proved  before  me  that  the 
prisoner  was  bom  on  the  13th  day  of  March,  1859.  He  was 
consequently  a  minor  at  the  time  of  the  aforesaid  adjudication  of 
bankruptcy,  and  at  the  time  when  he  contracted  the  aforesaid 
debts  which  had  been  proved  against  his  estate;  and  it  was 
contended  on  his  behalf  that  by  reason  of  his  infancy  the  said 
proceedings  in  bankruptcy  were  void,  that  he  had  not  and  could 
not  have  any  creditors  within  the  meaning  of  the  12th  section  of 
the  Debtors  Act,  1869,  amongst  whom  the  property  which  he  took 
away  with  him  ought  by  law  to  be  or  to  have  been  divided, 
inasmnch  as  since  the  Infants  Belief  Act,  1874  (37  &  38  Vict, 
c.  62),  contracts  by  infants,  except  for  necessaries,  are  void,  and 
that  the  prisoner  was  never  liable  at  law  or  in  equity  for  the  said 
debts  contracted  during  his  infancy,  and  could  not  have  creditors 
in  respect  of  them. 

12.  It  was  also  contended  on  the  prisoner's  behalf  that  there 
was  no  conclusive  proof  of  the  order  of  adjudication  of  bank- 
ruptcy, inasmuch  as  no  copy  of  the  London  Gazette  containing 
the  order  was  filed  in  the  proceedings  in  bankruptcy  or  produced 
in  evidence  at  the  trial. 

13.  I  determined  to  submit  these  points  to  the  consideration  of 
&e  Gonrt  for  Crown  Cases  Reserved,  in  the  event  of  the  prisoner 
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Reg.        being  convicted^  and  I  left  the  case  to  the  jury  upon  the  other 
J  A  WiiBON  P^^^®^  facts,  telling  them  that  they  should,  if  those  facts  were 

' '  made  out  to  their  satisfaction,  find  him  guilty,  unless  they  were 

1879.        satisfied  that  the  prisoner  had  no  intent  to  defraud  when  he 
DebtorTAcL  Q^^**®^  England,  taking  with  him  his  property  as  he  did,  and  they 
1869— /n/ant.  found  him  guilty  and  recommended  him  to  mercy. 

14.  The  prisoner  had  been  in  custody  from  the  time  of  his 
apprehension  in  Sydney. 

I  respited  sentence,  and  let  him  out  on  his  own  recogmsance 
in  1002.  to  appear  at  the  next  sessions  or  when  called  upon,  aad 
reserved  this  case  for  the  consideration  of  this  Court. 

I  now  respectfully  ask  for  the  opinion  of  this  Court  whether, 
under  the  circumstances  stated,  the  prisoner's  conviction  ought 
to  be  affirmed  or  quashed. 

W.  C.  Bkaslby, 

Becorder  of  Hull. 

Nov.  7th,  1879. 

Cyril  Dodd  for  the  prisoner. — ^The  conviction  cannot  be 
sustained.  The  indictment  was  framed  under  the  12th  section 
of  the  Debtors  Act,  1869  (32  &  33  Vict,  c,  62),  which  enacts  that 
if  any  person  who  is  adjudged  a  bankrupt,  or  has  his  aflfairs 
liquidated  by  arrangement,  after  the  presentation  of  a  bankrnptcy 
petition  against  him,  or  the  commencement  of  the  liquidation,  or 
within  four  months  before  such  presentation  or  commencement, 
•  quits  England  and  takes  with  him,  or  attempts,  or  makes 
preparation  for  quitting  England  and  taking  with  him  any  part  of 
his  property  to  the  amount  of  20Z.  or  upwards,  which  ought  by 
law  to  be  divided  amongst  his  creditors,  he  shall  (unless  the  joiy 
shall  be  satisfied  that  he  had  no  intent  to  defraud)  be  guilty  of 
felony  punishable  with  imprisonment  for  a  term  not  exceeding 
two  years  with  or  without  hard  labour.  This  section  does  not 
apply,  the  prisoner  having  quitted  England  before  the  adjndi- 
cation  in  bankruptcy.  [Oockbuen,  O.J. — I  suppose  your  con- 
tention is  that  the  adjudication,  though  final  for  proceedings  in 
bankruptcy,  is  not  so  as  regards  criminal  proceedings  against  the 
bankrupt.]  Yes.  Secondly,  the  prisoner  being  a  minor  when 
these  debts  were  contracted,  they  were  void  by  the  Infants  Belief 
Act,  1874  (37  &  38  Vict.  c.  62,  s.  1),  which  enacts  that  all  contracts 
whether  by  specialty  or  by  simple  contract,  henceforth  entered 
into  by  infants  for  the  repayment  of  money  lent  or  to  be  lent,  or 
for  goods  supplied  or  to  be  supplied  (other  than  contracts  for 
necessaries),  and  all  accounts  stated  with  infants  shall  be  absolutely 
void. 

Oorst,  Q.C.,  for  the  prosecution,  contended  that  the  12th  section 
of  the  32  &  33  Vict.  c.  62,  did  apply,  although  the  bankrupt  was 
abroad  at  the  time  of  the  adjudication,  he  having  gone  abroad 
within  four  months  before  the  presentation  of  the  petition  in 
bankruptcy ;  and  that  this  appeared  to  be  the  proper  construction 
from  a  comparison  of  that  section  with  the  previous  section  IL 
As  to  the  second  point,  he  admitted  that  as  by  the  operation  of 
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the  Infants   Selief  Act,    1874  (a)    the   prisoner    had   no   legal        i^bo. 

creditors^  the  adjudication  in  bankruptcy  coald  not  be  sustained^  taw 

and  the  conviction  must  therefore  be  quashed.  wilsok. 

The  CouET  gave  no  decision  upon  the  first  point,  and  said  that  1879. 

they  were  all  agreed  that  the  prisoner  could  not  be  convicted  ^  . — 

nnder  sect.  12  because  he  was  a  minor  when  the  debts  were  ised^In/wit. 
contracted. 

Oonviction  qiuished. 


SUFFOLK  ASSIZES. 
Friday,  February   13,   1880. 

(Before  Bbamwbll,  L.J.) 
Rso.  V  Obhak  and  Barber. 

Oonspiracy — Purchase  of  goods  without  intention^  of  paying  for 
them — Agreement  to  do  an  act  not  in  itself  criminal — Oonspiracy 
to  do  an**  unlawful ''  act. 

A.  obtained  goods  on  credit  at  B.^s  suggestion,  in  order  that  A. 
might  sell  them  to  B,  below  their  value,  B.  aiding  A,  a^  a 
referee,  and  giving  him  a  eharax^ter.  The  evidence  was  sv^h 
that  B.  must  have  known  that  A.  was  getting  the  goods  vdthout 
any  intention  of  paying  for  them. 

Held,  that  B.  wa^  guilty  of  conspiring  ivith  A .  to  defraud, 

VIABIA  ORMAN  and  Maria  Barber,  her  mother,  were  in- 
ItI  dieted  for  that  they  did,  together  with  one  Edwin  Thos. 
Groom,  conspire  together  by  divers  false  pretences  and  indirect 
means,  and  by  fraudulent  and  artful  devices,  to  obtain  jewellery, 
clothes,  and  other  goods  from  divers  tradesmen  carrying  on 
business  in  the  borough  of  Ipswich.  (There  were  twelve  counts 
in  the  indictment,  each  naming  a  different  tradesman  from  whom 
goods  had  been  obtained.) 

Poyser  for  the  prosecution. 

Blofeld  and  Frere  for  Orman. 

Reeve  and  Frere  for  Barber. 

Poyser. — ^The  acts  complained  of  would  not  amount  to  a  crime 
in  an  individual,  but  an  indictment  would  lie  for  conspiracy  when 
they  were  the  result  of  an  agreement  between   two  or  more 

(a)  By  the  InfaotB  KeUef  Act,  1874,  s.  1  (87  &  88  Yiot.  c.  62):  "  AU  oontracts, 
vMUier  by  specialty  or  by  simple  contract,  henceforth  entered  into  by  infants  for  the 
repayment  of  money  lent  or  to  be  lent,  or  for  goods  supplied  or  to  be  supplied  Mother 
than  contraets  for  necessaries),  and  all  accounts  stated  with  infants  shall  be  absolutely 
▼Old:  ProTided  always  that  this  enactment  shall  not  invalidate  any  contract  into 
whieh  an  infant  may,  by  any  existing  or  future  statute,  or  by  the  rules  of  common 
law  or  equity,  enter,  except  such  as  now  by  law  are  voidable.** 
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Rbg.       persons.     The  evidence  would  show  that  Groom  obtained  goods 
^'  from  the  tradesmen  with  no  intention  to  pay  for  them.     The 

Barbbh.      defendants  were  aware  of  this  and  were  parties  to  his  doing  so. 

They  arranged  with  him  before  he  purchased,  and  suggested  what 

1880.        articles  he  should  get.     This  was  an  agreement  to  cheat.     It  was 
Conspiracy  to  "  *  defrauding  or  endeavouring  to  defraud  another  of  his  known 

defraud,  right  by  means  of  some  artful  device,  contrary  to  the  plain 
rules  of  common  honesty/^  which  was  the  definition  of  cheating 
in  Hawkins'  Pleas  of  the  Crown.  Cheating  had  ceased  to  be 
a  crime  in  itself,  but  a  combination  to  cheat  is  still  indictable. 
"  There  can  be  no  doubt  that  all  conspiracies  whatsoever  wrong- 
fully to  prejudice  a  third  person  are  highly  criminal  at  common 
law:''  (1  Hawkins'  Pleas  of  the  Crown,  cap.  72,  s.  2).  The  act  need 
not  be  criminal  in  itself,  for  the  conspiracy  was  the  gist  of  the 
offence.  This  was  so  held  in  the  case  of  a  knock-out  at  an  auction 
{Levi  V.  Levi,  6  C.  &  P.  239),  and  in  the  case  of  a  mock  auction 
{Beg.  V.  Lewis,  11  Cox  C.  C.  404).  An  agreement  to  misrepre- 
sent the  solvency  of  a  bank  has  been  held  to  be  criminal  {Beg.  v. 
Brown  and  others,  7  Cox  C.  C.  442  ;  1  P.  &  P.  213) ;  and  in  one 
of  the  latest  cases  {Beg,  v.  Warburton,  L.  Rep.  1  C.  0.  274; 
11  Cox  C.  C.  584;  40  L.  J.  22,  M.  C),  where  one  of  two 
partners  was  charged  with  conspiring  with  a  third  person  to 
defraud  the  other  partner,  Cockbum,  C.J.  says :  "  It  is  sufficient 
to  constitute  a  conspiracy  if  two  or  more  persons  combine  by 
fraud  and  false  pretences  to  injure  another.  It  is  not  neces- 
sary, in  order  to  constitute  a  conspiracy,  that  the  acts  agreed  to 
be  done  should  be  acts  which,  if  done,  would  be  criminal.  It 
is  enough  if  the  acts  agreed  to  be  done,  although  not  criminal,  are 
wrongful,  i.e.,  amount  to  a  civil  wrong."  [B&ahwbll,  L.J. — 
There  is  also  the  Tailors'  case,  which  referred  to  "  picketing," 
which  might  be  cited :  Beg,  v.  Druitt,  10  Cox  C.  C.  592 ;  16  L.  T. 
Rep.  N.  S.  855.] 

The  facts  of  the  case  were  then  dealt  with  at  length,  and  evi- 
dence was  called  for  the  prosecution. 

Edwin  Thomas  Groom,  in  answer  to  questions,  stated  that  he 
had  known  the  prisoners  sixteen  years,  and  had  first  met  them 
at  another  public  house  in  Ipswich,  where  he  used  to  send  beef, 
bacon,  and  grocery.  They  afterwards,  he  said,  went  to  the  Car- 
dinal's Hat,  which  was  kept  by  the  older  prisoner,  the  other,  her 
daughter,  living  there.  He  used  to  live  there  from  morning  to 
night,  and  used  to  order  goods,  which,  at  Barber's  suggestion, 
were  on  printed  forms,  they  suggesting  the  articles  to  be  ordered, 
and  he  then  sent  for  them  by  his  little  boy  to  their  house.  Shown 
the  order  for  the  rings,  he  said  it  was  written  at  the  sugges- 
tion of  the  prisoners.  First  he  got  a  pair  of  gold  earrings,  valued 
at  11.,  one  of  which  he  sold  to  Barber,  and  the  other  to  Orman. 
Then  he  got  from  the  same  jeweller,  at  their  suggestion,  a  gold 
necklet,  with  locket  attached.  His  little  boy  brought  it  back,  the 
price  being  21,  lbs.,  for  which  he  said  the  prisoners  would  only 
give  lbs,,  and  recommended  him  to  take  it  to  some  one  else. 
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Then  he  got  a  tea  servioe  by  a  similar  order^  written  in  the        R>o. 
presence  of  the  prisoners^  and,  at  the  suggestion  of  Orman,  a  gold   ohma^'  and 
and   white   service,   price  IZ.,   which   Orman,  he   said,  had  for      Barbbs. 

6s,  6d.  I  and  another  order  was  for  fifbeen  yards  of  alpaca,  &c.,  the        

price  of  which  was  IZ.  12«.  7d.  Similar  orders  were  sent  for  ^^^' 
"a  large  printed  Bible  and  Church  Service,*'  price  24s.  The  Conxpiracv to 
elder  prisoner  observed  that  she  had  now  almost  everything  she  defraud, 
wanted  except  a  Bible  in  large  print,  as  she  was  getting  into 
years.  The  order  was  particularly  for  a  large  printed  Bible 
and  a  Church  Service  to  correspond.  The  prisoners,  the  witness 
said,  always  saw  the  bills  of  the  articles  sent,  and  the  orders 
were  mostly  written  in  their  presence.  The  prisoner  Barber  gave 
him  only  8«.  for  the  Bible  and  Church  Service,  the  price  of 
which  was  24«.  Then  he  wrote,  at  her  desire,  to  another  book- 
seller for  another  Bible  and  Church  Service— 10«.— for  which 
she  gave  him  3«.  6d.  Then,  in  the  same  way,  he  got  a 
revolver,  giving  Mrs.  Orman  as  a  reference,  and  she,  in  the 
presence  of  the  witness,  gave  him  a  good  character  for  solvency 
to  the  tradesmen,  who  thereupon  sent  the  revolver  and  cart- 
ridges, price  IZ.  13«.  9(2.,  for  which  the  prisoner  gave  him  14?. 
The  revolver  was  for  a  son,  she  said,  of  hers  in  Zululand.  And 
so  in  other  similar  cases.  The  orders  were  written  on  printed 
forms,  headed  "  Frederick  E.  Groom,  Plumber,  &c.,  56,  Station- 
street,  Ipswich— To  (blank  for  the  names  of  the  tradesmen).*' 
Then  the  order  would  be  written,  ''  Please  let  my  little  boy  have 
a  lady's  gold  chain  at  a  moderate  price,  &c.''  The  price  was 
always  to  be  paid  at  once  in  cash,  out  none  of  the  goods  were 
ever  paid  for. 

Pallant,  a  police  constable,  stated  that  when  he  went  to  the 
Cardinal's  Hat  to  make  inquiries  for  goods  obtained  by  Ghroom, 
defendants  said  they  had  had  no  goods  at  all  of  Grroom,  and  that 
he  was  a  ''  scamp."  Then  being  asked  as  to  the  tea  service,  the 
prisoner  Orman  admitted  it.  Then  being  asked  as  to  the  revolver, 
she  said  it  was  bought  for  a  son  of  hers  at  the  Cape ;  and  so  as 
to  some  clothes.  Then  as  to  the  Bible  and  Church  Service, 
Barber  said  that  she  had  not  had  them,  but  Orman  said,  ''  Yes, 
mother,  you  had  the  Bible  and  Church  Service.''  Then  as  to 
some  other  clothing,  she  admitted  it;  and  being  asked  as  to 
jewellery,  they  botib  denied  having  any.  The  policeman  told 
them  to  take  care  what  they  said,  or  he  shquld  bring  a  very  near 
relation  to  prove  that  they  had  had  some,  and  on  that  Orman 
admitted  giving  Groom  hs,  for  a  pair  of  earrings.  He  went 
again  and  asked  for  the  goods  they  had  of  Grroom,  and  Orman 
said,  ''  Yon  shaU  not  have  them,  for  I  bought  and  paid  for  them, 
and  I  saw  the  bills,  didn'fc  I,  mother  7"  to  which  Barber  replied, 
^' Yes."  They  were  then  taken  into  custody,  and  at  their  house 
the  china  tea  service  and  some  clothing,  ana  the  Church  Service 
and  Bible  were  taken. 

Other  evidence  having  been  called  at  the  suggestion  of  the 
learned  Jadge,  the  case  against  Barber  was  withdrawn. 
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Reg.  Frere  then  addressed  the  jury  on  behalf  of  Orman,  relying 

Orman  a       ^^  ^^^  absence  of  any  evidence  of  concurrence  in  any  precon- 

Babbeb.      ceived  scheme  to  cheat  the  tradesmen.     He  suggested  that  the 

prisoner,  his  client,  might  very  likely  have  been  imposed  upon  by 

]^'        some  specious    story   told   by   Groom ;  and  as  to  the  evidence 

Conspiracy  to  given   by   the   police,   the   answers   she    gave  may   have   been 

defraud,      prompted  by  alarm  and  apprehension,  as  they  then  could  see  that 

Groom  was  charged  or  suspected.     He  dwelt  also  upon  the  fact 

that  Groom's  evidence  was  wholly  uncorroborated. 

Br^mw£LL,  L.  J.,  in  summing  up  to  the  jtiry^  said. — ^As  far  as 
my  experience  goes  this  case  is  a  novelty.     Groom  has  not  stolen 
the  goods;  if  he  had,  possibly   the    prisoner   might  have  been 
indicted   for   receiving    them   knowing  them  to  be  stolen.     So 
the  prisoner  is  indicted  for  conspiring  with  Groom  that  he  should 
get  the  goods  without  paying  for  them.     That  is,  I  believe,  a 
novelty,  and  requires  careful  attention ;  and  the  question  I  shall 
leave  to  you,  and  which  I  have  reduced  into  writing,  is  this  :  Did 
she  and  Groom  agree  that  he  should  purchase  and  that  she  should 
aid  him  in  purchasing    goods  on  credit,  and   apparently  as  an 
ordinary  purchaser,  to  resell  to  her  ?     The  evidence  of  Groom,  of 
course,  is  not  reliable  unless  corroborated,  and  if  there  had  only 
been  one  or  two  cases  it  might  not  have  been  a  reliable  case, 
but  here  there  are  a  great  many  cases.     There  could  not  be  any 
doubt   that   these   goods    were   got   fraudulently,  and  that  the 
defendant  had  many  of  them.     It  is  difficult  to  suppose  that 
she   could   have   thought  that   Groom's   dealings   were  honest. 
And  the  little  boy  corroborated  Groom's  evidence,  and  so  does 
Groom's  wife ;  and  though  she  says  her  husband  is  not  to  be 
believed  on  his  oath,  there  is  no  reason  to  say  so  of  her  evidence, 
which  is  confirmatory  of  the  case  for  the  prosecution,  as  is  that  of 
the  police.     It  is  manifest  that  Groom  was  getting  these  goods 
vithout  paying  for   them,  and  as  though   they    were   for  him- 
elf,  when,  in  fact,  he  meant  to  resell  them  to  raise  money,  and 
mt    is   fraudulent.     Clearly,    then,  she  knew  he  was  getting 
e  goods  dishonestly  and  fraudulently.     Did  she   aid  him  in 
tting  them  ?     She  was  his  referee  and  gave  him  a  character, 
^  she  told  falsehoods  to  the  police  about  the  matter;  thoagh, 
the   other  hand,  the   goods   were   not  destroyed;    but    she 
not  know  she  was  within  the  reach  of  the  law,  nor  was  she, 
^s  she  was  guilty  of  a  conspiracy  to  obtain  these  goods  on 
t,  with  a  view  to  immediate  resale  to  raise  money.     And 
uestion  is  whether  you  are  satisfied  that  she  was  so  gailty. 
eat  that  the  charge  is  a  novelty — ^that  is  not  in  principle, 
1  its  particular  character;  a  charge  of  conspiring  to  obtain 
'.  by  means  not  per  se  criminal  as  false  pretences  would  be, 
}herefore,  it  should  be  carefully  considered, 
e  jury  found  the  prisoner  guilty. 
ofeld  asked  that  the  point  might  be  reserved, 
i  the  following  morning 
:amwell,  L.J.,  who  had  taken  time  to  consider  and  consolt 
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(       with  Mr.  JoBtioe  Denman^  as  to  whether  he  shonld  resenre  the        Bm^ 
question  of  law,  now  announced  his  opinion  to  be  that  he  ought  qj^^'  ^.^ 
not  to  reserve  the  question.     If,  he  said,  the  prisoner  had  only      barbbb. 

received  the  goods  obtained  by  Groom,  he  should  not  have  thought        

there  was  evidence  of  a  criminal  conspiracy  between  them ;  or  if       ]^' 
there  had  only  been  an  isolated  case,  and  she  had  ^ven  him  an   Conspiracy  to 
untrue  character,  he  should  have  doubted  whether  the  jury  ought      dtfraui 
to  have  found  her  g^ty  of  a  fraudulent  and  dishonest  conspiracy. 
But  here  was  a  man  who  was  getting  goods  on  credit  without  the 
means,  or  hope,  or  intention  of  paying  for  them — getting  them  in 
the  way  in  which  people  ordinarily  bought  goods.     It  was  neces- 
sary for  him  to  have  a  character,  and  it  was  given  to  him  by  the 
prisoner — a  character  which  must  have  been  false  to  her  know- 
ledge.    He  assumed  these  facts,  because  it  was  to  be  presumed 
that  the  jury  had  found  them ;  and  why  was  not  that  evidence 
of  criminal  conspiracy  f     So  the   case  presented  itself  to  his 
mind ;  but  he  was  willing  to  hear  any  arguments  the  prisoner's 
counsel  could  address  to  him  to  raise  any  doubt  in  his  mind 
npon  it. 

Bhfeld,  on  behalf  of  the  prisoner,  urged  that  there  was  no 
unlawful — ^that  is,  criminal — act  on  the  pait  of  the  prisoner,  for, 
as  to  the  false  character,  it  merely  came  to  this :  that  she  said  he 
was  '^  good  for  the  price  of  the  revolver  *^ — i.e.,  29«. ;  and  so  he 
might  have  been  for  anything  she  knew. 

Bbahwbll,  L.J.  said  the  effect  of  her  statement  was  that  he 
might  safely  be  trusted ;  and  she  knew  he  was  not  such  a  man  as 
might  be  safely  trusted  to  pay.  Did  any  one  suppose  that  if  the 
tradesman  had  known  of  him  what  she  knew,  he  would  have 
trusted  him. 

Blofeld  urged  that  this  was  a  new  case  and  was  stretching  the 
law  of  conspiracy,  and  he  urged  that  obtaining  goods  on  credit 
without  the  present  means  of  paying  for  them  was  not  unlawful, 
and  BO  the  combination  to  do  that  was  not  unlawful. 

Bbajiwsll,  L.J. — The  getting  goods  on  credit  without  meaning 
to  pay  for  Uiem  may  not  be  unlawful  in  the  sense  of  being 
criminal  or  punishable ;  but  it  is  not  lawful,  and  it  is  fraudulent 
at  common  law ;  and,  at  all  events  for  several  to  combine  together  to 
enable  a  person  to  get  goods  by  means  of  a  false  character,  know- 
ing that  he  did  not  intend  ever  to  pay  for  them,  is  surely  criminal. 
A  contract  by  the  prisoner  to  give  the  man  a  character  in  such 
circumstances  for  that  object  would  not  be  enforceable,  being  in 
that  sense  unlawful  (which  the  prisoner's  counsel  admitted).  On 
the  whole,  therefore,  after  much  consideration,  and  conferring 
more  than  once  with  Mr.  Justice  Denman,  who  entertained  no 
doubt  on  the  question^  he  had  come  to  the  conclusion  that  he 
ought  not  to  reserve  the  point ;  and,  whether  he  did  so  or  not,  he 
should  certainly  sentence  the  prisoner,  as  he  now  did,  to  six 
months^  imprisonment,  with  hard  labour. 
Solicitor  for  prosecution^  F.  B.  Jenmingsy  Ipswich. 
Solicitor  for  the  defence,  /.  MHIb^  Ipswich. 

VOL.XIV.  0  0 
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HIGH    COURT    OF   JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

November  25,  1879. 

(Before  May,  C.J.,  and  Pitzobrau),  J.) 

The   Queen  (at  the  Prosecution  of  Yal,  Madden  and  Othebs) 
V.  The  Justices  op  the  County  of  Galway.  (a) 

MaUdovs  injury  to  property — Value  under  bl, — Summoflry  juris- 
diction  of  magistrates — Objection  not  raised  in  court  below — 
24  ^  25  Vict.  c.  97. 

Where  certcdn  persons  were  summoned  at  petty  sessions  for  mali' 
doubly  injuring  a  dwelling  house,  and  the  magistrates  deeming 
the  injury  trifling  proceeded  to  deal  with  the  case  in  a  summary 
manner,  aUhough  no  regular  complainant  appeared  on  the 
summons,  and  it  was  not  proved  that  the  injury  was  less  than  51,, 
that  being  the  extreme  amount  of  injv/ry  with  which  the  magis- 
trates had  power  to  deal  in  a  summ/x/ry  ma/nner,  it  was 

Held  thai,  the  defendants  not  having  raised  the  objection  to  the 
magistrates^  wa/nt  of  jurisdiction  in  the  Court  below,  the  con- 
viction was  good,  and  should  not  be  reversed. 

MOTION  to  make  absolate  a  conditional  order  for  a  certicyrari. 
The  facts,  as  appeared  from  the  affidavits  were,  as  follows : 
The  house  of  the  Bev.  B.  Byder  was  attacked  on  the  night  of  the 
80th  of  June  by  a  crowd  of  persons  who,  after  endeayouring  to 
obtain  admittance,  broke  some  of  the  panes  of  glass  in  the  honse 
and  then  retired.  Mr.  Byder's  maid  servant  gave  information  to 
the  police,  and  the  defendants  were  arrested  about  ten  o'clock  the 
same  evening  by  the  constabulary,  without  any  warrant  previously 
issued  for  their  arrest.  They  were  kept  in  custody  the  whole  of 
that  night,  and  next  morning  were  brought  before  the  magistrates 
at  petty  sessions,  but  no  summons  was  issued  against  them.     The 

(d)  Reported  by  Gboil  R.  Roghb,  Esq^  Barrister-at-Law 
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obarge  was  taken  down  in  the  petty  BessionB  book  by  the  clerk  Thb  Quanr, 
from  the  statement  of  the  sub-inspector  of  constabulary.    It  was         ^* 
alleged  that  the  magistrates  ordered  the  clerk  of  petty  sessions  to  xsn  Jumcn 
make  a  charge  against  all  the  defendants  upon  the  order  book^  but  ov  Oalwat. 
this  was  contradicted  in  the  magistrates'  affidavit.    It  was  entered        Tir 

as  The  Queen  at  the  Prosecution  of  the  Boycd  Irish  Oonatahvla/ry        \ 

y.  Vol,  Madden,  and  othere,  and  the  complaint  was  ''  for  that  the  MdHdous  in- 
defendants  and  each  of  them  were  of  a  party  who,  on  the  30th/"'y*«P''^?^ty« 
day  of  June^  1879^  at   Derrygimla,  in  the  said  county^  did 
uuawfnlly  and  maliciously  break  some  glass  in  the  dwelling- 
Iioose  of  the  Bev.  BodericK  Byder^  clerk.'' 

The  magistrates^  on  hearing  the  case^  fined  one  of  the  defen- 
dants lOe.  6d.  and  6<2.  costs,  and  sentenced  the  others  to  fourteen 
days'  imprisonment  with  hard  labour.  The  defendants'  solicitor 
did  not  raise  any  question  as  to  the  case  not  falling  within  the 
smnmaiy  jurisdiction  of  the  magistrates,  nor  did  he  object  to  the 
want  of  a  summons^  or  that  ^e  Bev.  Mr.  Byder  was  not  the 
complainant. 

The  affidavits  stated  that  the  glass  broken  was  only  worth  a  few 
shillings.  The  defendants'  solicitor  asked  that  the  sentence 
might  be  increased  to  imprisonment  for  one  month  and  a  day  to 
enable  them  to  appeal,  but  this  the  magistrates  refused. 

A  conditional  order  for  a  certiorari  to  quash  the  convictions 
haying  been  obtained  on  behalf  of  the  prisoners, 

P.  Nolan,  for  the  prisoners,  moved  to  make  the  order  absolute. 
The  Act  which  deals  with  cases  of  malicious  injuries  is  the  24  & 
25  Yict.  c.  97.  In  some  cases  the  magistrates  have  summary 
jurisdiction  with  respect  to  proceedings  under  that  statute,  but 
not  in  the  majority.  Sect.  52  gives  the  magistrate  summary  juris- 
diction  for  injury  to  property  not  provided  for  by  other  sections. 
Sect.  51  provides  for  injury  where  the  property  is  over  hi.  in 
value.  Under  that  section  the  magistrates  have  no  summary 
jurisdiction.  Here  the  charge  is  not  for  injury  to  property  under 
the  value  of  5Z.,  and  therefore  the  conviction  is  bad  :  {Charter  v. 
Qntme,  13  Q.  B.  216.)  The  defect  in  the  charge  to  show  that 
the  offence  was  within  the  summary  jurisdiction  cannot  be 
remedied  by  evidence  that  the  value  of  the  property  was  in  fact 
under  5Z. :  (Paley  on  Convictions,  237 ;  JB.  v.  Wheatman,  per 
Mansfield,  C.J.,  Doug.  346.)  Further,  this  conviction  is  bad, 
because  there  is  no  prosecutor.  There  is  no  corporate  body 
known  as  the  Boyal  Irish  Constabulary.  In  the  absence  of  a 
prosecutor  it  is  impossible  that  the  preliminaries  required  for 
an  appeal  could  be  complied  with :  (14  &  15  Yict.  c.  93,  s.  24.) 
The  penalty  is  intended  to  compensate  prosecutor.  Where  a 
statute  gives  the  penalty  to  prosecutor  the  proceedings  must  be 
on  behalf  of  the  owner:  (Paley,  221-224.)  It  is  said  that  the 
above  matters  were  not  raised  below ;  but  this  is  a  question  of 
jurisdiction,  and  in  no  case,  especially  with  respect  to  criminal 
matters,  can  consent  give  jurisdiction.  The  issue  of  a  certiorari 
where  a  person  is  aggrieved   is  not  in  the  discretion  of  the 
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Thi  Quibn,   Court.    It  isBues  ex  debito  justUicB  :  {Beg.  v.  Justices  of  Siirrey, 

^        5  Q.  B.  466.) 
Thb  JcgnoHs      The  Solidtor-Qeneral  and  Naish  showed  canse  on  behalf  of  the 
OP  Galwat.   magistrates.     They  cited  and  referred  to  Turner  v.  Postmaster- 
.-TT"        Qmeral  (5  B.  &  S.  756),  Reg.  v.  Ung  (1  M.  &  E.  139),  Re  Lord 
_        lAstoweVs  Fishery  (I.  R.  9  C.  L.  46). 

MaUcious  in- 
pay  to  property.      Mat,  O.J. — The  question  in  this  case  is  whether  a  certiorari 
directed  to  the  justices  of  the  county  of  Galway  should  issue  in 
order  that  the  conviction  should  be  brought  into  court  to  be 
quashed.    It  appeared  from  the  evidence  in  the  case  that  late  on 
the  evening  in  question  some  persons  came  to  the  door  of  the 
Bev.  Mr.  Byder  and  violently  demanded  admission,  which  was 
not  obtained.     The  party  returned  to  the  house  in  increased 
numbers  and  broke  three  panes  of  glass ;  the  delinquents  then 
ran  away.     Mr.  Byder's  maid  servant  went  for  the  police,  and 
they  arrested  these  persons  charged  with  the  offence.     It  being 
late  at  night  the  prisoners  were  lodged  in  the  police  barrack,  and 
next  day  they  were  brought  before  the  magistrates.     The  justices 
inquired  as  to  the  nature  of  the  charge  against  the  defendants. 
On  the  dictation  of  the  constable  in  whose  custody  the  defen- 
dants were,  the    clerk  of  petty    sessions  entered  a  charge   in 
writing,  to  the  effect  that  the  defendants  had   been  part  of  a 
party  which  had  maliciously  injured  these  premises,  but  in  filling 
up  the  petty  sessions  book  under  the  column  of  complaint  the 
entry  was  *^The  Queen  at  the  Prosecution  of  the  Boyal  Irish 
Constabulary .^'     It  is   evident  that   the   case  was  intended  to 
come   before  the  magistrates  not  under   their   summary   juris- 
diction, but  with  a  view  to  take  informations  and  send  the  case 
for  trial.     But  the  magistrates,  taking  apparently  a  humane  view 
of  the  case,  and  thinking  it  would  be  more  for  the  advantage  of 
the  accused  that  the  case  should  be  disposed  of  in  a  summary 
manner,  heard    the    evidence    adduced    by  the   constable,   the 
solicitor   for   the   defendants  adducing  counter-evidence.      The 
result  was  that  the  magistrates,  dealing  with  the  case  under  their 
summary  jurisdiction,  sentenced   three  of  the  accused    to   im- 
prisonment for  fourteen  days,  while  another,  who  was  only  twelve 
years   of  age,  was    fined   ten   shillings.      These   persons    now 
come    to    this    court     to    quash    the     proceedings.      It    was 
first    objected    that  the    arrest  was    illegal.      It    is    apparent 
that    the    arrest    was     made   a    little     hastily    by    the    con- 
stable, who    may  have    thought    it  was  a   case   of  felonious 
destruction  of  buildings,  or  that  it  came  within  sect.  61,  which 
enables  constables  to  arrest  persons  found  committing  malicious 
injury.     But  whether  the  arrest  was  proper  or  improper,  these 
persons  were  before  the  magistrates,  the  charge  was  made  in 
writing  and  read  over  in  their  presence,  and  no  complaint  was 
made  of  an  illegal  arrest ;  the  magistrates  therefore  were  clearly 
warranted  in  hearing  the  case.     The  second  objection  is  that 
there  was  no  complainant.     This  objection  rests  upon  24  &  25 
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Vict.  c.  97,  and  the  Petty  Sessions  Act.    It  is  said  that  no  proper  Thb  Qubbn, 
complainant  appears  on  the  conviction,  but  it  is  to  be  observed         ^' 
that,  although  the  above-mentioned  entiy  was  made  in  the  magis-  Thb  Jubhobs 
trates*  book,  yet  in  point  of  fact  there  was  a  complainant,  namely,  <»  Galwat. 
the  constable  who  entered  the  complaint  and  read  it  out  before       {^ 
the  accused,  and  it  is  manifest  that  it  would  be  still  competent        «— 1 
to  correct  this  mistake  in  any  conviction  regularly  drawn  up,  MaUdotu  in-' 
The  important  feature  in  the  case  is  that  the  soUcitor  for  the-^""^'^'^^''^'^- 
defendants  acquiesced  in  the  magistrates  entertaining  the  case 
imder  their  summary  jurisdiction,  and  did  not  then  make  any  one 
of  the  objections  now  insisted  on.     So  far  was  he  from  objecting 
that  he  requested  the  justices,  in  further  exercise  of  their  summary 
jnrisdiction,  to  increase  the  term  of  imprisonment  in  order  to 
enable  the  defendants  to  appeal  upon  the  merits.     It  is  to  be 
further  observed  that  sect.  69  of  this  Act  of  24  &  25  Yict.  c.  97  takes 
away  the  right  of  certiorcuri.    Now,  if  the  magistrates  had  dealt 
with  the  case,  being  wholly  without  jurisdiction  to  adjudicate  upon 
it,   the  writ  might  issue  notwithstanding  this  section.     But 
it  seems  to  me  they  had  abundant  jurisdiction.      The  defen- 
dants were  present,  the  charge  was  read  over  in  their  presence, 
and  the  offence  was  one  capable  of  being  dealt  with  in  a  summary 
way.    Further,  the  accused,   instead  of  objecting,  voluntarilv 
assented  to  and  acquiesced  in  the  proceedings.     Under  such 
circumstances,  I  think  the  court,  exercising  a  sound  judicial 
discretion,  ought  to  refuse  the  issue  of  the  writ. 

FrrzGXBALD,  J. — ^I  concur  in  the  judgment  of  the  Lord  Chief 
Justice,  being  of  opinion  that  the  course  pursued  by  the 
defendants  at  the  trial  before  the  justices  at  petty  sessions  was 
snch  as  to  preclude  them  from  raising  on  a  certiorcm  motion  the 
several  or  any  of  the  objections  which  are  now  urged.  In  the 
exercise  of  our  judicial  discretion  we  must  always  be  much 
influenced  by  the  course  of  conduct  pursued  in  the  court  below, 
and  rarely  give  effect  to  objections  not  made  to  the  primary  court, 
and  more  especially  when  the  objections,  if  made,  were  capable 
of  being  then  remedied.  I  have  looked  into  the  affidavit  of  the 
defendants'  solicitor,  and  he  complains  of  the  arrest.  I  need 
hardly  say  that  cannot  come  before  us  now.  It  may  be  that  the 
police  officer  acted  illegally,  but  with  that  we  have  at  present 
nothing  to  do.  As  to  the  next  objection,  that  there  was  no  sum- 
mons, there  is  no  doubt  that  the  proper  and  regular  course  would 
have  been  to  proceed  by  summons ;  the  case  should  have  been 
adjourned  and  a  summons  issued.  But  that  objection  was  not 
raised  in  the  primary  court,  nor  any  adjournment  sought  for.  The 
only  other  objection  is  that  one  of  the  magistrates  ordered  the 
complaint  to  be  entered.  That  is,  however,  completely  answered 
by  the  affidavit  of  the  magistrate.  The  defendants  complain  that 
there  was  no  evidence.  We  are  of  opinion  that  diere  was 
evidence  quite  proper  to  be  considered,  and  sufficient  to  warrant 
A  conviction.  As  to  the  objection  that  the  constabulary  should 
xiot  have  been  made  parties  to  the  case,  but  that  Mr.  Ryder,  the 
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The  QuEBir,  party  injured^  should  have  been  prosecutor^  no  sucli  objection  was 

^        raised  in  the  court  below^  and  had  it  been  raised  it  could  have 

Tbb  Jdotcbs  1^®®°  obviated,  for  Mr.  Eyder  was  standing  by,  and  was  one  of 

ov  Oalwat.  the  principal  witnesses,  and  his  name  could  have  been  substituted 

~r        if  the  objection  had  been  raised.     On  the  whole  of  the  case,  we 

1        think  that  although  there  might  have  been  some  force  in  the 

MaUdouM  in-    objections  if  they  had  been  raised  below,  the  defendants  are  not 
jury  to  property,  jjow  entitled  to  raise  them  here,  nor  would  they  justify  ub  in  the 
exercise  of  our  discretion  in  issuing  a  certiorari. 


KENT  WINTER  ASSIZE. 

Maidstonb  Cbown  Coubt. 

Thv/reda/y,  Jamiary  16,  1880. 

(Before  DrancAH,  J.) 

Bio.  t;.  O&AMP.  (a) 

On  an  incUctment  under  24  ^  25  Vict.  c.  100,  s.  58,  far  causing  to 
be  ad/mmistered  to  a  woman  "a  noxious  thing y^  described  in  one 
count  as  an  excessive  dose  of  oU  of  juniper ^  which  was  the  drug 
admnnistered  (first  in  a  small  and  then  in  a  large  quantity) 
with  intent  to  cause  miscarriage — it  not  having  per  se  any 
direct  tendency  to  produce  miscarriage,  bvt  even  in  a  smaU 
quantity  producing  vomiting,  and  so  having  an  indirect  tendency 
if  taken  in  excess,  to  cause  nUsca/rria^e  by  reason  of  violent  voniii^ 
ing  or  pwrging : 

Held,  that  if  there  was  a/n  administration  of  sv^  an  exceseive 
dose  caused  by  the  prisoner  with  the  intent  alleged,  it  would 
be  a  ^^ noxious  thing ^^  within  the  Act;  and,  swnble,  that  as 
the  statute  does  not  require  that  the  drug  should  have  any 
tendency  to  produce  miscarriage,  it  is  enough  if  it  is  ^^  noxious, 
and  is  given  with  the  intent  charged,  if  vt  is  in  itself  hurtfuL 
There  being  no  other  evidence  but  the  woman's  that  the  prisoner 
incited  her  to  take  the  excessive  doses  except  that  her  father 
accused  him  of  giving  his  da/ughter  such  things  ^^  to  produce 
abortion/^  amd  that  he  did  not  deny  it. 

(a)  Beportod  by  W.  F.  FmLAfOH,  Em^.,  Bftrriiter-at-Lftw. 
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Held,  that  this  was  some  corroborative  evidence,  even  assuming        Rbq. 
the  woTnan  to  be  in  the  position  of  an  accomplice  requiring      -  ^' 

corroboration.  ' 

1880. 

THE  prisoner  waa  indicted  under  24  A  25  Viot.  o.  100,  a.  58,  —  . 
for  feloniously  causing  one  Ellen  Verrall,  to  take  certain  f  j^^J^^,^. 
noziouB  tilings  with  intent  to  procure  her  miscarriage,  at 
Tonbridge,  on  the  23rd  day  of  June,  1879.  The  first  count 
charged  that  he  feloniously  caused  her  to  take  an  excessive 
quantity  of  oil  of  juniper  with  that  intent,  the  same  being  a 
noziouB  thing  within  the  statute.  A  second  count  charged  that 
he  feloniously  caused  her  to  take  an  excessive  quantity  of  Epsom 
salts,  with  the  same  intent.  A  third  count  charged  that  he 
caused  her  to  take  a  noxious  thing  unknown,  &c. 
A.  B.  Kelh/j  and  Leuns  Coward,  for  the  prosecutor. 
D.  Kingsford,  and  Oill,  for  the  prisoner. 
The  prisoner  had  become  intimate  with  the  young  woman,  and, 
as  she  said,  intercourse  had  taken  place  on  one  occasion  early  in 
June.  About  three  weeks  afterwards  she  told  him  she  saw  that 
she  was  not  unwell  (i.e.,  not  menstruating)  as  usual,  which  it  was 
suggested  was  a  mode  of  intimating  that  she  suspected  she  was 
likely  to  be  with  child.  He  suggested  some  gin  and  water, 
and  as  that  had  no  effect  took  her  to  a  chemist,  firom  whom  he 
obtained  a  half  ounce  bottle  of  oil  of  juniper,  of  which  he  gave 
her  a  few  drops  on  a  lump  of  sugar,  giving  her  the  bottle,  first 
destroying  the  label,  and  telling  her  to  take  the  rest,  as  she  said, 
half  the  TOttle  at  a  time.  Having  tahdng  it  she  was  sick,  but  it 
had  no  other  effect,  and  on  her  telling  him  so,  he  first  got  the 
bottle  and  threw  it  away,  and  then  took  her,  she  said,  to  another 
chemist,  and  got  her  another  ounce  bottle  of  oil  of  juniper, 
removing  the  label,  then  giving  her  the  bottle  and  telHng  her 
(as  she  said)  to  take  it,  haff  a  bottle  at  a  time.  She,  however, 
only  took  a  small  portion  of  it,  and,  finding  that  it  only  made  her 
sick,  she  took  no  more,  and  the  bottle  was  produced  in  court 
about  three-quarters  ftill.  He  then,  she  said,  gave  her  two  ounces 
of  Epsom  salts,  telling  her  to  take  them  which  she  did,  and 
afterwards  some  pills,  produced,  and  admitted  to  be  innoxious, 
and  intended  to  promote  menstruation.  Two  months  later,  she, 
then  being  olear^  pregnant,  told  her  father,  and  gave  him  the 
bottle  and  the  box  of  pills,  and  he  had  an  interview  with  the 
prisoner,  and  pressed  him  to  marry  her,  and  on  his  hesitating, 
said  to  him,  "I  have  here  those  things  which  you  gave  my 
daughter  to  produce  abortion,^'  which  &e  prisoner,  he  said,  did 
not  deny. 

It  was  proved  that  the  contents  of  the  bottle  were  essential 
oil  of  juniper,  and  that  the  half-ounce  bottle  would  contain  about 
500  drops,  so  that  hijf  the  bottle  would  be  at  least  240  drops. 
It  was  proved  by  the  medical  witnesses  for  the  prosecution  that  if 
given  medioinally  as  a  diuretic  from  five  to  ten  drops  would  be 
an  adequate  dose,  and  that  any  such  quantities  as  240  drops,  or 
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Bm.       even  half  that  quantity^  would  act  as  a  powerful  irritant  and 
(J^      operate  as  a  cathartio  and  emetic^  producing  violent  purging  gr 

'      vomiting,  or  both^  which^  firom  its  action  on  the  general  system, 

1880.        wouldj  in  a  case  of  pregnancy,  tend  to  promote  miscarriage. 

AthMaterina  "^^  SO  as  to  a  dose  of  two  ounces  of  Epsom  salts  said  to  have 

a  noxious  ilSng.  heen  given,  it  would,  though  it  might  produce  no  other  ill  effects, 

yet  it  was  stated  that  miscarriage  so  produced  must  more  or  less 

be  injurious  to  the  woman. 

At  the  close  of  the  case  for  the  prosecution  it  was  submitted 
on  the  part  of  the  prisoner  that  the  evidence  of  the  young 
woman,  assuming  it  to  be  true,  showed  that  she  was  an  accom- 
plice,  and  that  her  evidence  therefore  required  corroboration,  and 
a  ruling  of  Thesiger,  L.J.,  at  the  Summer  Assizes,  1878,  was 
cited  to  that  effect.  It  was  submitted  also  that  as  it  did  not 
appear  that  either  of  the  substances  mentioned  was  actually 
directly  calculated  (like  savin  and  some  other  substances)  to 
produce  miscarriage,  and  they  would  be  injurious  only  in  excess, 
and  by  effects  tending  only  indirectly  to  that  result,  the  case 
for  the  prosecution  rested  entirely  on  the  suggestion  that  the 
prisoner  had  caused  the  woman  to  take  the  excessive  quantity,  (a) 
of  which  it  was  argued  there  was  no  evidence  whatever  but  her  own 
statement,  and  therefore  it  was  submitted  that  there  was  no  case 
to  go  to  the  jury,  and  that  the  case  for  the  prosecution  fsiiled. 

Slelly,  for  the  prosecution,  submitted  that  the  evidence  of  the 
ffirPs  father  afforded  ample  corroboration,  as  he  stated  that  he 
had  accused  the  prisoner  of  giving  his  daughter  things  "  to  pro- 
duce abortion,''  and  he  had  not  denied  it. 

DiiNiCAN,  J.,  however,  without  calling  upon  the  counsel  for  the 
prosecution  to  argue  the  question,  said  that  he  could  not  stop  the 
case.  Whether,  he  said,  the  g^l  was  an  accomplice  or  not 
depended  on  whether  the  prisoner  had  the  intent  alleged,  and 
whether  she  was  privy  to  it,  and  so  the  question  could  hardly.be 
determined  b^  him  then  without  entering  into  the  veir  question 
on  which  the  jury  would  have  to  give  their  decision  whetner  the 
person  had  that  intent,  and  on  which  he  did  not  now  desire  to 
give  any  opinion.  Assuming,  however,  that  the  woman  was  an 
accomplice  and  required  corroboration,  he  was  not  prepared  to  say 
that  there  was  no  corroboration,  and  his  impression  was  that  it 
was  a  case  which  ought  to  go  to  the  jury. 

The  case  for  the  defence  was  that  the  oil  of  juniper  was  given 
by  the  prisoner  only  to  promote  menstruation,  and  that  it  was 
often  taxen  by  people  in  the  country  with  that  object ;  that  he 
had  not  suggested  the  excessive  dose,  and  that  it  was  a  mistake 
of  the  girl  to  think  so ;  that  even  an  excessive  dose  would  have 
no  direct  tendency  to  promote   miscarriage,  but  only  at  the 

(a)  This,  it  is  conceived,  was  a  iallaoy,  as  the  statute  does  not  require  that  the 
thing  given  shall  tend  to  promote  miscarriage,  bat  only  that  it  shall  be  "  nozions," 
and  be  given  with  that  object.  And  it  was  )>roved  that  even  the  smaller  qnaatity  of 
oil  of  Juniper  caoaed  Tomiting,  which  when  not  esoited  madiolnaUy  most  aimly  b» 
injuriou. 
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worst  aome  indirect  effect  by  reason  of  vomiting  or  purging^        Rbq. 
bnt  that  in  an  earlj  stag^  of  pregnancy  these  operations  would  *• 

have  no  snch  effect^  and  that  thongh  240  drops  might  be  an        .^^' 
excessive  Quantity  at  a  time>  doses  of  sixty  or  120  drops  might        1880. 
be  and  haa  been  taken  without  any  seriously  ill  effect^  and  even        tt'  . 
repeated.      And  so  as    to    the  Epsom    salts,  it  was  said  it^^^SI^tH^. 
would  only  in  excess  cause  a  vomiting.     But  even  the  medical 
witnesses  for  the  defence  admitted  that  240  drops  would  be 
an  excessive  dose  of  oil  of  juniper,  and  two  ounces  an  excessive 
dose  of  Epsom  salts,  and  that  neither  of  them  were  thingps  fit 
to  be  given  in  such  doses  to  a  pregnant  woman,  and  might 
and  probably  would  lead  to  great    irritation,  vomiting,  &c., 
which  would  be  in  some  degree  injurious,  and  that  so  m  that 
way  they  would  be  noxious ;  and  tJfie  principal  medical  witness 
for  the  prosecution,  being  recalled,  stated  that  the  purging  or 
vomiting  so  caused  would  cause  a  stodning  likely  to  be  injurious 
to  a  pregnant  woman  and  tending  to  produce  miscarriage.    It 
was  not  denied  that,  assuming  a  woman  to  be  pregnant,  giving  her 
things  of  a  stimulating  character,  such  as  are  used  to  promote 
menstruation,  would  be  injurious.     Upon  this  evidence, 

DsNMAK,  J.,  left  the  case  to  the  jury.  There  are,  he  said, 
three  questions  for  you  to  consider.  First,  whether  the  prisoner 
caused  these  thiugps  to  be  administered  and  taken  by  the  woman. 
Secondly,  whether  they  were,  in  the  quantities  in  which  he  caused 
them  to  be  taken,  ''noxious'^  thmgs.  Thirdly,  whether  he 
caused  them  to  be  administered  with  the  intent  alleged,  i.e.,  to 
produce  miscarriage.    If  he  caused  her  to  take  such  an  excessive 

^iiity  of  these  thihgps  as  would  produce  the  effects  described, 
would  in  such  quantities  be  ^'  noxious  things  '^  within  the 
meaning  of  the  statute.  The  prisoner  could  hardly  have  failed  to 
understand  that  the  girl  was  apprehensive  of  pregnancy,  and  if  in 
this  state,  things  given  to  promote  menstruation  would,  it  is 
admitted,  be  injunous;  and  this  is  material  to  consider  with 
reference  to  the  intent.  With  reference  to  the  evidence,  however, 
it  is  alleged  that  the  woman  was  an  accomplice,  and  that  her 
evidence  requires  corroboration.  But  she  would  not  be  an 
accomplice  miless  he  had  the  intent  alleged,  and  she  was  privy 
to  it.  No  doubt,  if  she  were  an  accomplice  the  evidence  of  an 
accomplice  requires  corroboration,  and  on  a  material  point. 
And  it  is  said  here  that  the  point  of  evidence  on  which  everything 
turns  is,  that  the  prisoner  intended  and  suggested  that  these 
things  should  be  taken  in  excessive  quantities,  and  that  of  this 
there  is  no  evidence  but  the  woman's,  and  that  of  that  there  was 
no  corroboration.  But  is  that  so?  Takinfi^  the  evidence 
altogether,  does  it  or  does  it  not  afford  corroboration  of  her 
evidence,  on  that  part  of  the  case  as  well  as  on  the  rest  f  The  part 
of  the  evidence  on  which  the  counsel  for  the  prosecution  rely  for 
that  purpose  is  the  evidence  of  the  father,  who  states  that  he 
aocoaed  the  prisoner  of  givins  his  dau^^hter  things  to  produce 
abortion,  and  that  he  did  not  deny  it.    I  cannot  say  that  Hub  is 


S9^  ^peciallf  coupled  with  the  other 

^fidonoe,  ms  the  ^^"Iffi^  another  and  got  this  oil  of  juniper 
^V  frw%  to  one  ^^'"X-^-ma  time,  I  cannot  say  that  there  is 

**  Vmr^'ti  auiUy*    iSenten(^  fifteen  mcmths  impriscniment, 

.,,.    j^rnsd  iudg^  itiuted  to  reserre  the  question  whether  there  was  snffloient 
j^^JJ^*~J[jy^J^  daemiag  that  a  question  of  Uw  fit  to  be  reeerred;  bathe 
r^f^f^tiM  po^'wbether  oil  of  juniper  was,  as  administered,  a  "  noxious  thing  " 
.^^'Cftbe  A^and  on  aiynment  it  was  held  that  it  was  (see  report  Reg.  t.  Crcanp^ 
^|>^  101  \  M^  in  the  quantity  administered,  it  had  an  indirect  tendency  to  cause 
lSt^9^  and  tiiat  anything  which  in  the  quantity  administered  might  have 
"^^ot  would  be  a  noxious    thing  within  the  Act     But  that    point  hardly 
r^^l*    1^  it  appeared  that  eyen  the  smaller  quantity  first  given  caused  Tomiting, 
^T'ri'^^Liiything  which  causes  vomiting  (not  being  given  as  a  medicine  with  that 
^H^  ^^  if  hurtful  and  noxious;  and  the  statute  does  not  require  that  the  thing 
4^|^J  tend  to  produce  miacairiage,  but  only  that  it  should  be  noxious,  and  be 
i^^l^iftend  witii  that  intent.    The  case  was  fought  at  the  trial,  however,  on  the 
9^^'l0gaib  that  the  drug  must  be  such  as,  either  in  its  nature  or  quantity,  tends  to 
ti^g^  misoaniage,  and  hence  the  point  reserved  was  whether  anyUiing  which  in 
^[^fiantity  given  tends  to  produce  miscarriage  is  a  **  noxious  thing  *'  though  not  in 
^llf  Doxions.    But  a  thing  which  in  any  quantity  causes  vomiting,  when  it  is  not 
'jSi^ble  to  cause  it|  may  surely  be  deemed  noxious;  and,  if  so,  then  the  point 
^^^^gpn^  perhaps  haxdly  scroeo^ 


WARWICK  ASSIZES. 

Tuesday y  February  17,  1880. 

(Before  Cockbueit,  L.CJ.) 

Big.  v.  Bbahnon,  Gibbons,  Habtlstt,  and  Conollt.  (a) 

Indictment — Joinder    of  felonies — Principal     and    accesscry — 

Election. 

Where  an  indictment  contains  two  counts,  the  first  charging  the 
accvsed  person  as  principal  in  a  felony ,  the  second  charging  him 
as  accessory  after  the  fact  to  the  same  felony,  the  prosecution 
must  elect  upon  which  count  they  will  proceed. 

1JATRI0K  BRANNON,  Harriet  Gibbons,  Ann  Hartlett,  and 
Lavinia  ConoUy,  were  charged  for  that  they,  at  the  borough 
of  Birmingham,  on  Wednesday,  the  15th  day  of  October,  1879, 
felonionsly  robbed  John  Hall  Williams  of  one  watch,  one  chain, 

(a)  Reported  by  QtUMsax  Q.  ELamhidt,  Esq.,  Barrister-at-Law. 
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and  tlie  sum  of  151, ,  liis  goods  and  moneys^  and  did  at  the  time        Bw. 
of  and  immediately  before  Bncb  robbery,  use  personal  violence  to  ^^^^^  ^^„d 
the  said  John  Hall  WilUams.  othbbs. 

In  a  second  coant  of  the  indictment,  Harriet  GKbbons,  Ann       , — 
Hartlett,  and  Lavinia  ConoUy  were  charged  for  that  they,  well 
knowing  the  said  Patrick  Brannon  to  have  done  and  committed  ituUetiMnt  — 
the  said  felony  in  form  aforesaid,  afterwards,  to  wit,  on  the  day  Prindpaiand 
and  year  aforesaid,  him  the  said  Patrick  Brannon  did  feloniously  *'^'^''"*^- 
receive,  harbour,  and.maintain. 

The  prisoners  pleaded  not  guilty. 

Ewins  Bennett  appeared  for  the  prosecution. 

Daly  for  the  prisoner  Brannon. 

Bittleston  for  the  prisoners  Hartlett  and  Conolly. 

Before  the  prisoners  were  given  in  charge, 

Bittleston  called  attention  to  the  form  of  ike  indictment.  The 
joinder  of  these  two  charges  relating  to  very  different  degrees  of 
offence,  and  requiring  perfectly  different  evidence  to  support  each 
of  them,  was  embarrassing.  There  was  no  statutory  provision 
authorising  the  joinder  of  these  two  counts,  and  no  precedent  for 
such  a  form  of  indictment  could  be  found  in  the  books.  He  sub- 
mitted that  the  prosecution  must  elect  upon  which  count  they 
would  proceed. 

Bums  Bennett^  for  the  prosecution,  cited  24  &  25  Yiot.  c.  94, 
8.  S :  ''  Whosoever  shall  become  an  accessory  after  the  fiekct  to  any 
felony,  whether  the  same  be  a  felony  at  common  law  or  by  virtue 
of  any  Act  passed  or  to  be  passed,  may  be  indicted  and  convicted 
either  as  an  accessory  after  the  £EM)t  to  the  principal  felony, 
together  with  the  principal  felon,  or  after  the  conviction  of  the 
prmcipal  felon ;  or  may  be  indicted  and  convicted  of  a  substantive 
felony  whether  the  principal  felon  shall  or  shall  not  have  been 
previously  convicted,  or  shall  or  shall  not  be  amenable  to  justice, 
and  may  thereupon  be  punished  in  like  manner  as  any  accessory 
after  the  fact  to  the  same  felony,  if  convicted  as  an  accessory,  may 
be  punished;^'  and  submitted  that  that  section  authorised  the 
joinder  of  these  two  counts.  He  also  cited  fi.  v.  Blachson  (8 
C.  &  P.  43). 

BiUUston  referred  to  B.  v.  Fallon  (1  L.  4  0. 217 ;  9  Oox  0.  0. 
242;  32  L.  J.  66,  M.  0.). 

CocEBUBK,  L.G.J. — The  prosecution  must  certainly  elect  upon 
which  count  they  will  proceed. 

Bennett  elected  to  proceed  upon  the  second  count. 

At  the  close  of  the  case,  there  being  no  evidence  against  the 
female  prisoners  on  the  second  count, 

GocEBUBK,  C. J.,  addressing  the  jury,  said :  ^'  It  is  clear  that 
there  is  no  evidence  to  convict  these  women  of  being  accessories 
after  the  fact,  the  only  offence  with  which  they  are  now  charged. 
You  must  therefore  return  a  verdict  of  not  guilty  as  regards 
them. 

Brannon  was  ultimately  convicted,  and  sentenced  to  fifteen 
years  penal  servitude. 
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Rm.  not  evidence  in  corroboration^  especially  coupled  with  the  other 

GbImp  evidence,  as  the  evidence  of  the  chemists  called  to  show  that 

*  he  went  to  one  chemist  afler  another  and  got  this  oil  of  juniper 

1880.  in  two  bottles  about  the  same  time^  I  cannot  say  that  there  is 

.,  7~  .  not  corroborative  evidence. 

AdnunuUrxng 

noxums    ng.  Verdict  guiliy.     Sentence  fifteen  months  imprisonmenU 

NoT& — The  learned  jadge  refoied  to  reserre  the  question  whether  there  was  snffloient 
oorroboratiTe  proof,  not  deeming  that  a  question  of  law  fit  to  be  reserved ;  but  he 
reserved  the  point  whether  oil  of  juniper  was,  as  administered,  a  "  noxious  thing  " 
within  the  Aot,  and  on  argument  it  was  held  that  it  was  (see  report  Beg,  v.  Oon^?, 
past,  p.  401)  as,  in  the  quantity  administered,  it  had  an  indirect  tendency  to  cause 
misowiiage,  and  that  anything  which  in  the  quantity  administered  might  have 
such  effect  would  be  a  noxious  thing  within  &e  Act.  But  that  point  haidly 
arose,  for  it  appeared  that  even  the  smaller  quantity  first  given  caused  yomiting, 
and  anything  which  causes  Tomiting  (not  being  given  as  a  medicine  with  that 
object)  is  hurtful  and  noxious;  and  the  statute  does  not  require  that  the  thing 
should  tend  to  produce  miscarriage,  but  only  that  it  should  be  noxious,  and  be 
administered  with  that  intent.  The  case  was  fought  at  the  trial,  however,  on  the 
false  issue  that  the  drug  must  be  such  as,  either  in  its  nature  or  quantity,  tends  to 
produce  miscarriage,  and  hence  the  point  reserved  was  whether  anything  which  in 
the  quantity  given  tends  to  produce  iniscarriage  is  a  **  noxious  thing  *'  though  not  in 
itself  noxious.  But  a  thing  which  in  any  quantity  causes  vomiting,  when  it  is  not 
desirable  to  cause  it^  may  surely  be  deemed  noxious;  and,  if  so,  then  the  point 
reserred  perhiqpe  haxdly  ttoeo^ 


WARWICK  ASSIZES. 

Tuesday,  February  17, 1880. 

(Before  Cockbuen^  L.CJ.) 

BsG.  t;.  Bbahnon,  Gibbokb,  Habtlbtt,  and  Conollt.  (a) 

Indictment — Joinder    of  felonies — Principal     and    accessory--^ 

Election. 

Where  an  indictment  contains  two  counts,  the  first  charging  the 
a/icused  person  as  principal  in  a  felony,  the  second  charging  him 
as  a^ccessory  after  the  fact  to  the  same  felony,  the  prosecution 
must  elect  upon  which  count  they  will  proceed, 

1JATRICK  BRANNON,  Harriet  Gibbons,  Ann  Hartlett,  and 
Lavinia  ConoUy,  were  charged  for  that  they,  at  the  borough 
of  Birmingham,  on  Wednesday,  the  15th  day  of  October,  1879, 
feloniously  robbed  John  Hall  Williams  of  one  watch,  one  chain, 

(a)  Reported  by  Qxlbibt  G.  Eamhidt,  Esq.,  Barrister^at-Law. 
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and  tlie  sum  of  15L^  liis  goods  and  moneys^  and  did  at  the  time        Rm^ 
of  and  immediately  before  such  robbery,  use  personal  violence  to  g^^^^  ^^„d 
the  said  John  HaU  Williams.  othirs. 

In  a  second  count  of  the  indictment,  Harriet  GKbbons,  Ann        

Hartlett,  and  Lavinia  ConoUy  were  charged  for  that  they,  well        f^ 
knowing  the  said  Patrick  Brannon  to  have  done  and  committed  indtctmrnt  — 
the  said  felony  in  form  aforesaid,  afterwards,  to  wit,  on  the  day  Principal  and 
and  year  aforesaid,  him  the  said  Patrick  Brannon  did  feloniously  ^'*^^'***^' 
receive,  harbour,  and.maintain. 

The  prisoners  pleaded  not  guilty. 

Ewins  Bennett  appeared  for  the  prosecution. 

Daly  for  the  prisoner  Brannon. 

BittlesUm  for  the  prisoners  Hartlett  and  Conolly. 

Before  the  prisoners  were  given  in  charge, 

BittUston  called  attention  to  the  form  of  the  indictment.  The 
joinder  of  these  two  charges  relating  to  very  different  degrees  of 
offence,  and  requiring  perfectly  different  evidence  to  support  each 
of  them,  was  embarrassing.  There  was  no  statutory  provision 
authorising  the  joinder  of  these  two  counts,  and  no  precedent  for 
such  a  form  of  indictment  could  be  found  in  the  books.  He  sub- 
mitted that  the  prosecution  must  elect  upon  which  count  they 
would  proceed. 

Ewma  Bennett,  for  the  prosecution,  cited  24  &  25  Yict.  c.  94, 
B.  S :  ''  Whosoever  shall  become  an  accessory  after  the  teuot  to  any 
felony,  whether  the  same  be  a  felony  at  common  law  or  by  virtue 
of  any  Act  passed  or  to  be  passed,  maybe  indicted  and  convicted 
either  as  an  accessory  after  the  fact  to  the  principal  felony, 
together  with  the  principal  felon,  or  after  the  conviction  of  the 

{)rincipal  felon ;  or  may  be  indicted  and  convicted  of  a  substantive 
ielony  whether  the  principal  felon  shall  or  shall  not  have  been 
previously  convicted,  or  shall  or  shall  not  be  amenable  to  justice, 
and  may  thereupon  be  punished  in  like  manner  as  any  accessory 
after  the  fact  to  the  same  felony,  if  convicted  as  an  accessory,  may 
be  punished;''  and  submitted  that  that  section  authorised  the 
joinder  of  these  two  counts.  He  also  cited  fi.  v.  Blachson  (8 
0.  &  P.  43). 

BiUleaton  referred  to  B.  v.  Fallon  (1  L.  4  0. 217 ;  9  Cox  0.  0. 
242;  32  L.  J.  66,  M.  0.). 

CocEBUSN,  L.G.J. — The  prosecution  must  certainly  elect  upon 
which  count  they  will  proceed. 

Bennett  elected  to  proceed  upon  the  second  count. 

At  the  close  of  the  case,  there  being  no  evidence  against  the 
female  prisoners  on  the  second  count, 

GocEBUBK,  G.J.,  addressing  the  jury,  said :  ''It  is  clear  that 
there  is  no  evidence  to  convict  these  women  of  being  accessories 
after  the  fact,  the  only  offence  with  which  they  are  now  charged. 
You  must  therefore  return  a  verdict  of  not  guilty  as  regards 
them. 

Brannon  was  ultimately  convicted,  and  sentenced  to  fifteen 
years  penal  servitude. 


394  CRIMINAL  LAW  CASES. 

Rm.  not  evidence  in  corroboration^  especially  coupled  with  the  other 

c^MP  ^^idence,  as  the  evidence  of  the  chemiBts  called  to  show  that 

'  he  went  to  one  chemist  afler  another  and  got  this  oil  of  juniper 

1880.  in  two  bottles  about  the  same  time,  I  cannot  say  that  there  is 

.,  rrr  '  not  corroborative  evidence. 

a^xio^thing.  VercUct  guiUy.    Smtence  fifteen  months  imprisotment. 

Non.— The  laanied  judge  refoied  to  reserre  the  question  whether  there  was  snfB/oient 
corrobontLTe  proof,  not  deeming  that  a  qnesdon  of  law  fit  to  be  reserred ;  but  he 
resenred  the  point  whether  oil  of  juniper  was,  as  administered,  a  "  noxious  thing  ** 
within  the  Act,  and  on  argument  it  was  held  that  it  was  (see  report  Reg.  v.  Cramp, 
posty  p.  401)  as,  in  tiie  quantity  administered,  it  had  an  indirect  tendency  to  cause 
miscarriage,  and  that  anything  which  in  the  quantity  administered  might  have 
such  effect  would  be  a  noxious  thing  within  vie  Act  But  that  point  hardly 
arose,  for  it  appeared  that  eyen  the  smaller  quantity  flnt  given  caused  Tomiting, 
and  anything  which  causes  Tomiting  (not  being  given  as  a  medicine  with  that 
object)  is  huiful  and  noxious;  and  the  statute  does  not  requite  that  the  thing 
should  tend  to  produce  miscarriage,  but  only  that  it  should  be  noxious,  and  be 
administered  with  that  intent.  The  case  was  fought  at  the  trial,  howeTer,  on  the 
false  issue  that  the  drug  must  be  such  as,  either  in  its  nature  or  quantity,  tends  to 
produce  odscarriage,  and  hence  the  point  resenred  was  whether  anything  which  in 
the  quantity  given  tends  to  produce  miscarriage  is  a  "  noxious  thing  *'  though  not  in 
itself  noxious.  But  a  thing  which  in  any  quantity  causes  vomiting,  when  it  is  not 
desirable  to  cause  it,  may  surely  be  deemed  noxious;  and,  if  so,  than  the  point 
reserved  perhi^  hardly  scroeo^ 


WARWICK  ASSIZES. 

Tuesday,  February  17, 1880. 

(Before  Cockbueit,  L.CJ.) 

Big.  v.  Bbahnon,  Gibbons,  Habtlstt,  akd  Conolly.  (a) 

Indictment — Joinder    of  feloniee — Principal     and    accetsory — 

Election. 

Where  an  indictment  contains  two  counts,  the  first  charging  the 
accused  person  as  principal  in  a  felony,  the  second  charging  him 
as  a^xessory  after  the  fa/it  to  the  same  felony,  the  prosecution 
must  elect  upon  which  count  they  will  proceed. 

1JATRI0K  BRANNON,  Harriet  Gibbons,  Ann  Hartlett,  and 
Lavinia  Conolly,  were  charged  for  that  thej,  at  the  borongh 
of  Birmingham,  on  Wednesday,  the  15th  day  of  October,  1879, 
felonionsly  robbed  John  Hall  Williams  of  one  watch,  one  chain^ 

(a)  Reported  by  Qtusaax  G.  EjoniiDT,  Esq.,  Barrister-at-Law. 
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and  the  sam  of  151,,  his  g^ods  and  moneys^  and  did  at  the  time        Ba»* 
of  and  immediately  before  snch  robbery,  use  personal  violence  to  bh^^q„  ^,n> 
the  said  John  HaU  Williams.  othbbi. 

In  a  second  count  of  the  indictment^  Harriet  Gibbons,  Ann        — 
Hartlett,  and  Lavinia  ConoUy  were  charged  for  that  they,  well 
knowing  the  said  Patrick  Brannon  to  have  done  and  committed  iruSctmmi  — 
the  said  felony  in  form  aforesaid,  afterwards,  to  wit,  on  the  day  Principal  and 
and  year  aforesaid,  him  the  said  Patrick  Brannon  did  feloniously  ^*^*^^' 
receive,  harbour,  and.  maintain. 

The  prisoners  pleaded  not  guilty. 

Ewins  Bennett  appeared  for  the  prosecution. 

Daly  for  the  prisoner  Brannon. 

Bitlleston  for  the  prisoners  Hartlett  and  ConoUy. 

Before  the  prisoners  were  given  in  charge, 

Bittleaton  called  attention  to  the  form  of  the  indictment.  The 
joinder  of  these  two  charges  relating  to  very  different  degrees  of 
offence,  and  requiring  perfectly  different  evidence  to  support  each 
of  them,  was  embarrassing.  There  was  no  statutory  provision 
authorising  the  joinder  of  these  two  counts,  and  no  precedent  for 
such  a  form  of  indictment  could  be  found  in  the  books.  He  sub- 
mitted that  the  prosecution  must  elect  upon  which  count  they 
would  proceed. 

Ewrna  BemieU,  for  the  prosecution,  cited  24  &  25  Yict.  c.  94, 
B.  8 :  ''  Whosoever  shall  become  an  accessory  after  the  £act  to  any 
felony,  whether  the  same  be  a  felony  at  common  law  or  by  virtue 
of  any  Act  passed  or  to  be  passed,  maybe  indicted  and  convicted 
either  as  an  accessory  after  the  fact  to  the  principal  felony, 
together  with  the  principal  felon,  or  after  the  conviction  of  the 
principal  felon ;  or  may  be  indicted  and  convicted  of  a  substantive 
felony  whether  the  principal  felon  shall  or  shall  not  have  been 
previously  convicted,  or  shall  or  shall  not  be  amenable  to  justice, 
and  may  thereupon  be  punished  in  like  manner  as  any  accessory 
after  the  fact  to  the  same  felony,  if  convicted  as  an  accessory,  may 
be  punished ;''  and  submitted  that  that  section  authorised  the 
joinder  of  these  two  counts.  He  also  cited  fi.  v.  Blackson  (8 
0.  &  P.  48). 

Bittleston  referred  to  B.  v.  Fallon  (1  L.  &  0. 217 ;  9  Cox  0.  0. 
242  J  82  L.  J.  66,  M.  0.). 

CooKBUEN,  L.C.J. — The  prosecution  most  certainly  elect  upon 
which  count  they  will  proceed. 

Bennett  elected  to  proceed  upon  the  second  count. 

At  the  close  of  the  case,  there  being  no  evidence  against  the 
female  prisoners  on  the  second  count, 

CocKBUBN,  C.J.,  addressing  the  jury,  said :  ''  It  is  clear  that 
there  is  no  evidence  to  convict  these  women  of  being  accessories 
after  the  fact,  the  only  offence  with  which  they  are  now  charged. 
You  must  therefore  return  a  verdict  of  not  guilty  as  regards 
them. 

Brannon  was  ultimately  convicted,  and  sentenced  to  fifteen 
years  penal  servitude. 


894  CBIMINAL  LAW  CA8B8. 

Rjw.  not  evidence  in  corroborationj  especiallj  conpled  with  the  other 

GbjIjcp  evidence^  aa  the  evidence  of  the  chemists  called  to  show  that 

'  he  went  to  one  chemist  after  another  and  got  this  oil  of  juniper 

1880.  in  two  bottles  about  the  same  time^  I  cannot  saj  that  there  ia 

. .  rrr  .  not  corroborative  evidence. 

A(vninutenng 

anoxum    ng.  Verdict  guiWy.     Sentence  fifteen  moTdhs  irivprUcmment. 

Non.— The  learned  Jodge  refaeed  to  reaerre  the  qnaetion  whether  there  was  anffloient 
oorroboratiTe  proof,  not  deeming  that  a  question  of  law  fit  to  he  reserved ;  bat  he 
reserred  the  point  whether  oil  of  jnniper  was,  as  administered,  a  "  noxious  thing  *' 
within  the  Aot,  and  on  argument  it  was  held  that  it  was  (see  report  Reg,  ▼.  Cramp^ 
post,  p.  401}  as,  in  the  quantity  administered,  it  had  an  indirect  tendency  to  cause 
miscarriage,  and  that  anything  which  in  the  quantity  administered  might  ha^e 
such  effect  would  be  a  noxious  thing  within  the  Act  But  that  point  hardly 
arose,  for  it  appeared  that  even  the  smaller  quantity  first  given  caused  romiting, 
and  anything  which  causes  Tomiting  (not  being  given  as  a  medicine  with  that 
object)  is  huiful  and  noxious;  and  the  statute  does  not  require  that  the  thing 
should  tend  to  produce  misoairiage,  but  qnly  that  it  should  be  noxious,  and  be 
administered  witn  that  intent.  The  case  was  fought  at  the  trial,  however,  on  the 
fiUae  issue  that  tiie  drug  must  be  such  as,  either  in  its  nature  or  quantity,  tends  to 
produce  misoMTiage,  and  hence  the  point  rsserved  was  whether  anything  which  in 
the  quantity  given  tends  to  produce  miscarriage  is  a  '*  noxious  thing  *'  though  not  in 
itself  noxious.  But  a  thing  which  in  any  quantity  causes  vomiting,  when  it  is  not 
desirable  to  cause  it,  may  surely  be  deemed  noxious;  and,  if  so,  then  the  point 
reserved  perhape  hudly  ttOM 


WARWICK  ASSIZES. 

Tuesday y  February  17, 1880. 

(Before  Cocebubn,  L.CJ.) 

£ia.  V.  Bbankon,  Oibboks,  Habtubtt,  and  Conollt.  (a) 

Indictment — Joinder    of   felonies — Principal     and    a^cceaeory — 

Election. 

Where  an  indictment  contains  two  counts^  the  first  charging  the 
accused  person  as  principal  in  a  felony,  the  second  charging  him 
as  accessory  after  the  fact  to  the  same  felony,  the  prosecution 
must  elect  upon  which  count  they  will  proceed. 

1JATRICK  BRANNON,  Harriet  Gibbons,  Ann  Hartlett,  and 
Lavinia  ConoUj,  were  charged  for  that  they,  at  the  borough 
of  Birmingham,  on  Wednesday,  the  15th  day  of  October,  1879, 
feloniously  robbed  John  Hall  Williams  of  one  watch,  one  chain, 

(a)  Reported  by  Gunn  G.  EnmaDT,  Esq.,  Banister-at-Law. 
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and  the  sum  of  151.,  Ids  g^ods  and  moneys^  and  did  at  the  time        Ba»« 
of  and  immediately  before  such  robbery,  use  personal  violence  to  b^^^q^  ^,n> 
the  said  John  Hall  Williams.  othbbs. 

In  a  second  count  of  the  indictment^  Harriet  Gibbons,  Ann        — 
Hartlett,  and  Lavinia  ConoUy  were  charged  for  that  they,  well        ff^ 
knowing  the  said  Patrick  Brannon  to  have  done  and  committed  indictmma  — 
the  said  felony  in  form  aforesaid,  afterwards,  to  wit,  on  the  day  Principal  and 
and  year  aforesaid,  him  the  said  Patrick  Brannon  did  feloniously  ''*'*^***^' 
receive,  harbour,  and^maintain. 

The  prisoners  pleaded  not  guilty. 

Ewins  Bermett  appeared  for  the  prosecution. 

Daly  for  the  prisoner  Brannon. 

Bitlleston  for  the  prisoners  Hartlett  and  Conolly. 

Before  the  prisoners  were  given  in  charge, 

Bittleaton  called  attention  to  the  form  oi  the  indictment.  The 
joinder  of  these  two  charges  relating  to  very  different  degrees  of 
offence,  and  requiring  perfectly  different  evidence  to  support  each 
of  them,  was  embarrassing.  There  was  no  statutory  provision 
authorising  the  joinder  of  these  two  counts,  and  no  precedent  for 
such  a  form  of  indictment  could  be  found  in  the  books.  He  sub- 
mitted that  the  prosecution  must  elect  upon  which  count  they 
would  proceed. 

Ewims  Bennett,  for  the  prosecution^  cited  24  &  25  Yict.  c.  94, 
B.  8 :  ''  Whosoever  shall  become  an  accessory  after  the  £act  to  any 
felony,  whether  the  same  be  a  felony  at  common  law  or  by  virtue 
of  any  Act  passed  or  to  be  passed,  maybe  indicted  and  convicted 
either  as  an  accessory  after  the  fact  to  the  principal  felony, 
to^^ether  with  the  principal  felon,  or  after  the  conviction  of  the 
prmcipal  felon ;  or  may  be  indicted  and  convicted  of  a  substantive 
felony  whether  the  principal  felon  shall  or  shall  not  have  been 
previously  convicted,  or  shall  or  shall  not  be  amenable  to  justice, 
and  may  thereupon  be  punished  in  like  manner  as  any  accessory 
after  the  fact  to  the  same  felony,  if  convicted  as  an  accessory,  may 
be  punished ;''  and  submitted  that  that  section  authorised  the 
joinder  of  these  two  counts.  He  also  cited  fi.  v.  Blackson  (8 
0.  &  P.  48). 

BiUUdon  referred  to  B.  v.  Fallon  (1  L.  &  0.  217 ;  9  Oox  0.  0. 
242;  82  L.  J.  66,  M.  0.). 

CooKBUBN,  L.C.J. — The  prosecution  must  certainly  elect  upon 
which  count  they  will  proceed. 

Bennett  elected  to  proceed  upon  the  second  count. 

At  the  close  of  the  case,  there  being  no  evidence  against  the 
female  prisoners  on  the  second  count, 

CocKBUBN,  C.J.,  addressing  the  jury,  said :  ''  It  is  clear  that 
there  is  no  evidence  to  convict  these  women  of  being  accessories 
after  the  fact,  the  only  offence  with  which  they  are  now  charged. 
You  must  therefore  return  a  verdict  of  not  guilty  as  regards 
them. 

Brannon  was  ultimately  convicted,  and  sentenced  to  fifteen 
years  penal  servitude. 


894  CKIMINAL  LAW  CA8B8. 

Rjw.        not  evidenoe  in  oorroboration^  especially  coupled  with  the  other 
Q^MP       evidence,  as  the  evidence  of  the  chemists  called  to  show  that 

'      he  went  to  one  chemist  after  another  and  got  this  oil  of  juniper 

1880.       in  two  bottles  about  the  same  time^  I  cannot  saj  that  there  is 
not  corroborative  evidence. 


^Administering 
a  noxious  thing. 


Verdict  guiUy.     Sentence  fifteen  months  imprisonment 

NoTl.«-Th6  learned  judge  refiued  to  reaerre  the  question  whether  there  was  snfBoient 
corroboratiTe  proof,  not  deeming  that  a  qnestion  of  law  fit  to  be  reeerred ;  bat  be 
reserved  the  point  whether  oil  of  juniper  was,  as  administered,  a  "  noxlona  thing  ** 
within  the  Act,  and  on  argument  it  was  held  that  it  was  (see  report  Reg.  ▼.  Crtaq), 
post  J  p.  401)  as,  in  the  quantity  administered,  it  had  an  indirect  tendency  to  cause 
miscarriage,  and  that  anything  which  in  the  quantity  administered  might  hare 
such  effect  would  be  a  noxious  thing  within  &e  Act  But  that  point  haidly 
arose,  for  it  appeared  that  even  the  smaller  quantity  first  given  caused  romiting, 
and  anything  which  causes  Yomiting  (not  being  given  as  a  medicine  with  that 
object)  is  huifnl  and  noxious;  and  the  statute  does  not  require  that  the  thing 
shoula  tend  to  produce  miscarriage,  but  qnly  that  it  should  be  noxious,  and  be 
administered  with  that  intent.  The  case  was  fought  at  the  trial,  however,  on  the 
fiUse  issue  that  tiie  drug  must  be  such  as,  either  in  its  nature  or  quantity,  tends  to 
produce  miscarriage,  and  hence  the  point  reserved  was  whether  anything  which  in 
the  quantity  given  tends  to  produce  xniscarriage  is  a  **  noxious  thing  "  though  not  in 
itself  noxious.  But  a  thing  which  in  any  quantity  causes  vomiting,  when  it  is  not 
desirable  to  cause  it^  may  surely  be  deemed  noxious;  and,  if  so,  then  the  pdnt 
reserved  perhaps  hardly  tiroML 


WARWICK  ASSIZES. 

Tuesday,  February  17, 1880. 

(Before  Cocebubn,  L.CJ.) 

£ia.  V.  BRiiffNoiir,  Oibboks,  Habtlbtt,  and  Conollt.  (a) 

Indictment — Joinder    of   felomes — Principal     and     accessory — 

Election. 

Where  an  i/ndictmsnt  contains  two  counts,  the  first  charging  the 
accused  person  as  prmcipal  in  a  felony,  the  second  charging  him 
as  accessory  after  the  fact  to  the  same  felony,  the  prosecution 
must  elect  upon  which  count  they  will  proceed, 

1JATRI0K  BRANNON,  Harriet  Gibbons,  Ann  Hartlett,  and 
Lavinia  GonoUy,  were  charged  for  that  they,  at  the  boron^h 
of  Birmingham,  on  Wednesday,  the  16th  day  of  October,  1879^ 
feloniously  robbed  John  Hall  WiUiams  of  one  watch,  one  obaiiij 

(a)  Reported  by  Gunn  G.  EnniBDT,  Ssq.,  Banister-at-Law. 


CRIMINAL  LAW  CASES.  395 

and  tlie  Bom  of  152.^  his  goods  and  moneys^  and  did  at  tlie  time        Rao- 
of  and  immediately  before  such  robbery,  use  personal  violence  to  g^^^^  ^,n> 
the  said  John  HaU  Williams.  otbbbs. 

In  a  second  count  of  the  indictment,  Harriet  Gibbons,  Ann        — 
Hartlett^  and  Lavinia  ConoUy  were  charged  for  that  they,  well        f^ 
knowing  the  said  Patrick  Brannon  to  have  done  and  committed  indictmrnu  — 
the  said  felony  in  form  aforesaid,  afterwards,  to  wit,  on  the  day  Princ^  and 
and  year  aforesaid,  him  the  said  Patrick  Brannon  did  feloniously  *'*'*'***^- 
receive,  harbour,  and.  maintain. 

The  prisoners  pleaded  not  guilty. 

EwiiM  Bennett  appeared  for  the  prosecution. 

Daly  for  the  prisoner  Brannon. 

Bittleston  for  the  prisoners  Hartlett  and  Conolly. 

Before  the  prisoners  were  given  in  charge, 

Bittleston  called  attention  to  the  form  oi  the  indictment.  The 
joinder  of  these  two  charges  relating  to  very  different  degrees  of 
offence,  and  requiring  perfectly  different  evidence  to  support  each 
of  them,  was  embarrassing.  There  was  no  statutory  provision 
authorising  the  joinder  of  these  two  counts,  and  no  precedent  for 
such  a  form  of  indictment  could  be  found  in  the  books.  He  sub- 
mitted that  the  prosecution  must  elect  upon  which  count  they 
would  proceed. 

Eunns  Ben/nett,  for  the  prosecution,  cited  24  &  25  Yict.  c.  94, 
8.  3 :  ''  Whosoever  shall  become  an  accessory  after  the  &ct  to  any 
felony^  whether  the  same  be  a  felony  at  common  law  or  by  virtue 
of  any  Act  passed  or  to  be  passed,  may  be  indicted  and  convicted 
either  as  an  accessory  after  the  fiust  to  the  principal  felony, 
together  with  the  principal  felon,  or  after  the  conviction  of  the 
prmcipal  felon ;  or  may  be  indicted  and  convicted  of  a  substantive 
felony  whether  the  principal  felon  shall  or  shall  not  have  been 
previously  convicted,  or  shall  or  shall  not  be  amenable  to  justice, 
and  may  thereupon  be  punished  in  like  manner  as  any  accessory 
after  the  fact  to  the  same  felony,  if  convicted  as  an  accessory,  may 
be  punished ;''  and  submitted  that  that  section  authorised  the 
joinder  of  these  two  counts.  He  also  cited  B.  v.  Blachson  (8 
C.  &  P.  48). 

Bittleston  referred  to  B.  v.  Fallon  (1  L.  &  0.  217 ;  9  Oox  0.  0. 
242;  32  L.  J.  66,  M.  0.). 

CooKBUSN,  L.C.J. — The  prosecution  must  certainly  elect  upon 
which  count  they  will  proceed. 

Bennett  elected  to  proceed  upon  the  second  count. 

At  the  close  of  the  case,  there  being  no  evidence  against  the 
female  prisoners  on  the  second  count, 

GocEBUiKN,  C.J.,  addressing  the  jury,  said :  ''  It  is  clear  that 
there  is  no  evidence  to  convict  these  women  of  being  accessories 
after  the  fact,  the  only  offence  with  which  they  are  now  charged. 
You  must  therefore  return  a  verdict  of  not  guilty  as  regards 
them. 

Brannon  was  ultimately  convicted,  and  sentenced  to  fifteen 
years  penal  servitude. 
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COURT   FOR   GROWN   CASES   RESERVED. 

Saturday,  Feb.  28,  1880. 

(Before  Lord  CoLEBiuas^  C.J.^  Djinican,  J.,  Pollock,  B., 
Field  and  Fitzjames  Stephen,  JJ.) 

Reg.  v.  Flatican.  (a) 

Larceny    by  adulterer. 

The  prisoner,  who  was  previousVy  on  famliwr  terms  with  prose^ 
cutov^s  wife,  hired  a  cart,  ana  told  the  ovmer  to  send  it  to  the 
prosectUor^s  house  to  convey  furniture  for  the  woma/n  whom  he 
would  And  there  to  a/nother  address  which  he  gave  to  the  carter, 
and  where  the  wife  had  previously  engaged  rooms  withoui  her 
husba/nd^s  knowledge.  The  ca/rt  was  sent  as  directed,  and 
furmtu/re  loaded,  the  wife  being  present,  and  the  husband  absent, 
amd  the  prisoner  not  being  at  the  loadmg.  The  wife  accompanied 
the  cart  to  the  lodgings.  The  prisoner  did  not  appear  aJt  the 
lodgings  until  the  next  night,  which  he  passed  wiih  her  there, 
amd  then  Uved  there  in  adultery  with  the  wife  for  soms  days 
afterwards,  using  the  furniture. 

The  jury  having  convicted  the  prisoner  of  stealing  the  furniture, 
tlds  court  ajffirmed  the  conviction. 

CASE  reserved  for  the  opinion  of  the  Court  by  the  Recorder  of 
Liverpool. 

The  prisoner  was  convicted  before  me  at  the  Liverpool  Borough 
Sessions,  held  on  the  16th  day  of  December  1879,  of  stealing  a 
quantity  of  furniture,  the  property  of  Henry  Gaucher. 

The  prisoner  was  a  soldier,  on  special  duty,  and  living  in  private 
lodgings. 

The  prosecutor,  Henry  Gk>ucher,  was  a  Liverpool  police- 
man, who  lived  with  his  wife  in  a  house  in  the  same  siareet  in 
Liverpool  in  which  the  lodgings  of  the  prisoner  were  situated, 
and  within  a  hundred  yards  of  such  lodgings. 

The  prosecutor  had  upon  two  occasions  shortly  before  the 
alleged  stealing  observed  his  wife  in  the  street  very  near  his  house 

(a)  Reported  by  John  THOMPflov,  Esq.,  Barrister-at-Law. 
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in  conversation  with  the  prisoner.    He  had  remonstrated  with       Rw. 
her  on  both  ocoasions.  bat  did  not  remonstrate  with  or  speak  to     „    ^' 

T^^r»r^^^  FLATIIilH. 

pnsoner.  _.^ 

On  the  evening  before  the  alleged  stealings  being  the  second        I88O. 
of  those  occasions^  the  prosecutor  from  his  house  window  observed  j^" — : 
his  wife  in  the  street  with  the  prisoner.    This  led  to  a  violent  aduh^er,  ^ 
altercation  between  the  prosecntor  and  his  wife. 

On  the  following  day  the  prisoner  hired  a  cart  and  directed  the 
owner  to  send  it  to  the  house  of  the  prosecutor^  tellinff  the  cart 
owner  that  the  cart  was  to  convey  some  furniture  for  the  woman 
whom  he  would  find  there  to  another  house  in  another  street^ 
the  address  of  which  he  gave  to  the  cart  owner.  On  the  arrival 
of  the  cart  at  the  prosecutor's  house  the  fnmiture  was  loaded  upon 
it  in  the  presence  of  the  prosecutor's  wife^  the  prisoner  not  being 
present.  The  prosecutor  was  absent  on  his  duty  as  policeman, 
as  he  always  was  at  that  time  of  day.  The  furniture  waiS  removed 
to  the  house  to  which  the  prisoner  had  directed  the  carter  to  take 
it^  and  there  placed  in  lodging  rooms  which  the  prosecutor's  wife 
had  previously  engaged  without  the  knowledge  of  the  prosecutor. 
The  prosecutor's  wife  accompanied  the  cart. 

The  prisoner  was  not  present  on  the  arrival  of  the  furniture^ 
nor  did  he  appear  at  the  lodgings  on  that  day^  but  he  came  there 
the  next  day  and  spent  the  night  with  the  prosecutor's  wife^ 
and  lived  with  her  in  adultery  in  the  lodgpngs  furnished  with  the 
furniture  in  question  for  some  days  afterwards.  This  was  the  case 
for  the  prosecution. 

The  counsel  for  the  prisoner  submitted  that  there  was  no  case^ 
firsts  because  he  said  there  was  no  evidence  that  the  prisoner 
knew  that  the  female  was  a  married  woman^  or  that  the  furniture 
was  the  property  of  her  husband ;  secondly^  because  he  said  that 
even  if  the  prisoner  did  know  these  things^  the  part  taken  by  him 
did  not  amount  to  a  stealings  being  only  accessory  to  the  act  of 
the  wife^  which  act  itself  could  not  be  a  stealing. 

I  held  that  there  was  evidence  for  the  jury^  but  told  the 
learned  counsel  that  in  the  event  of  a  conviction  I  would  give 
him  a  case. 

The  learned  counsel  then  called  as  a  witness  on  behalf  of  the 
prisoner  the  wife  .of  the  prosecutor.  She  swore  that  she  had 
frequentiy  talked  to  the  prisoner  in  the  street^  and  also  that  he 
had  once  or  twice  visited  her  in  her  husband's  honse^  but  in  her 
husband's  absence^  before  she  went  away  as  above  stated.  She 
denied  that  any  adultery  had  taken  place  oefore  she  left  her  home. 
She  swore  that  she  had  never  told,  the  prisoner  that  she  was 
married^  and  told  him  the  furniture  was  hers^  and  that  she  was 
learing  in  consequence  of  some  unpleasantness^  and  she  said  that 
so  far  as  she  knew^  the  prisoner  believed  the  furniture  to  be  her 
own  property.  She  admitted  that  she  had  lived  with  the 
prisoner  as  las  wife  at  the  lodgings  to  which  the  fumitnre  was 
taken,  and  also  that  the  lodgings  were  taken  by  her  for  the  purpose 
of  such  adultery,  with  the  knowledge  of  the  prisoner. 
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I  told  the  jury  tliat  if  they  thought  that  the  prisoner  knew 
that  the  furniture  belonged  to  the  prosecutor^  and  that  the  wife 
had  no  authority  to  remove  it^  and  if  they  also  thought  that  with 
such  knowledge  he  had  assisted  the  wife  to  remore  it  with  the 
intention  of  depriving  the  prosecutor  of  it^  and  of  appropriating 
it  to  his  own  use  jointly  with  the  wife  while  living  with  her  in 
adultery^  they  might  convict  him  of  stealing  it,  which  they 
did. 

I  thereupon  stated  this  case  for  the  opinion  of  the  Court  of 
Criminal  Appeal. 

I  discharged  the  prisoner  upon  his  giving  bail  to  appear  for 
judgment  if  the  Court  should  afiBlrm  the  conviction. 

John  B.  Asfinall, 

Becorder  of  LiyerpooL 


Leofric  Temple,  Q.C.  for  the  prisoner. 
Potter  for  the  prosecution. 

By  the  Couet  : 


Oonvicticn  affirmed. 


COURT  FOR  CROWN  CASES  RESERVED. 

Saturday,  Feb.  28,  1 880. 

(Before  Lord  Coleridge,  C.J.,  Dsnman,  J.,  Pollock,  B.,  Field 

and  FiTZJAHES  Stephen,  JJ.) 

Reg.  v.  F.  Smith  and  T,  Smith,  (a) 

Lunatic — HUtreatment  of — Brother  having  the  charge  of — 16  <!5"  17 

Vict,  c.  96,  5.  9. 

The  two  prisoners,  brothers  of  the  lunatic,  took  a  house,  and  their 
mother  and  a  lunatic  sister  lived  with  them.  They  supported 
the  household,  hut  received  no  payment  for  or  on  account  of  any 
special  charge  of  their  lunatic  sister.  The  ilUtreatmsnt  of  the 
hmatic  was  fully  proved. 

Held,  that  the  iivo  prisoners  were  persons  having  the  care,  or  cha/rge, 
or  concerned,  or  taking  part  in  the  custody,  care,  or  treatment  of  a 
lunatic  within  the  16  ^  17  Vict  c.  96,  s.  9. 

(.a)  Reported  by  Jobk  THOMnOM,  Esq.,  BarriBter-at-Law. 
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CASB  stated  for  the  opinion  of  this  Oonrt  by  the  Yioe-Chair-       Km. 
man  of  Qoarter  Sessions  for  the  parts  of  Lindsej^  in  the  ^  g^^  ^^ 
oonnty  of  Lincohi.  't.  Swts. 

The  prisoners  were  convioted  at  the  sessions  holden  on  the        

17th  day  of  October,  1879,  on  the  following  indictment,  which  is        ^^^ 
framed  upon  the  latter  part  of  the  9th  section  of  the  statnte  16  &  nutreatmaaof 

17  Vict.  O.  96.  ahaiatiebyper^ 

Coonty  of  Lincoln,  parts  of  Lindsev,  to  wit.  The  jtirors  for  ^^^^ 
our  lady  the  Qaeen,  npon  their  oath  present  that  Frederick 
Smith  and  Thomas  Smith,  on  the  28tn  day  of  Jnly,  in  the 
year  of  onr  Lord  1879,  then  having  the  care,  or  charge,  or  con- 
cerned, or  taking  part  in  the  custody,  care,  or  treatment  of  a 
certain  lunatic,  or  alleged  to  be  lunatic  person  called  Emma 
Smith,  did  then  abuse,  ill-treat,  and  wilfully  neglect  such  lunatic, 
or  alleg^  lunatic,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  lady  the  Queen, 
her  crown  and  dignity. 

The  evidence  was  that  in  April,  1879,  the  two  prisoners  took  a 
house  in  Gainsborough  as  joint  tenants ;  their  mother  and  also 
iheir  sister  Emma,  the  lunatic,  lived  with  them. 

The  prisoners  worked  at  different  occupations  and  supported 
the  household,  but  they  received  no  payment  for  or  on  account  of 
any  special  charge  of  the  lunatic  about  whom  no  proceedings  had 
been  taken  in  respect  of  the  lunacy.  The  sister  had  not  always 
been  a  lunatic,  but  there  was  no  evidence  to  show  when  the 
lunacy  commenced.  The  medical  witnesses  could  not  say  how 
long  she  had  been  a  lunatic,  one  stating  '^  she  had  been  so  for 
some  time,^'  another  that  ^'  he  could  not  say  the  exact  period,  but 
certainly  two  months,^^  although  there  was  no  doubt  she  was 
a  lunatic  at  the  time  of  the  ill-treatment,  which  was  fully 
proved. 

She  was  removed  to  a  lunatic  asylum  on  the  29th  day  of  July, 
1879. 

At  the  close  of  the  evidence  for  the  Crown  it  was  objected  by 
the  counsel  for  the  prisoners  that  the  case  was  not  within  the 
above-mentioned  section,  inasmuch  as  the  care  and  charge  was  by 
a  brother  of  a  sister,  and  came  within  the  ruling  of  Reg.  v.  Bundle 
(6  Cox  C.  C.  549;  24  L.  J.  126,  M.  C),  and,  further,  was  to  be 
distinguished  from  Reg.  v.  Porter  (9  Cox  C.  C.  449;  L.  J.  126, 
M.  C),  (a)  inasmuch  as  the  two  prisoners  did  not  "  voluntarily'' 
take  upon  themselves  the  charge  of  a  lunatic  within  the  ruling 
there  laid  down. 

The  Court  was  of  opinion  and  decided  that  there  was  no  legal 
obligation  on  the  defendants  to  continue  the  care  and  charge  of 
their  sister  after  she  became  a  lunatic,  and  that  there  was  there- 
la)  In  Reg.  ▼.  Porter  the  facto  were  that  the  care  and  charge  of  the  lunatic  were 
fint  taken  by  his  father  and  mother,  and  at  their  death  a  sister  took  the  care  and 
cbarge  of  him.  She  went  abroad,  and  then  a  brother  took  the  care  and  charge  of 
him,  and  for  so  doing  received  by  a  family  arrangement  6«.  or  7s.  per  week  from  rents 
«f  booses  belonging  to  the  Innatic,  and  it  was  held  that  the  brother  who  took  the  care 
tad  charge  of  the  lunatic  came  within  the  16  &  17  Vict.  c.  96,  8. 9. 
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Rn.       fore  a  yolnntai^  taking  within  the   meaning  of  the  Act,  but 

F   Sunn  amd  ^^^'V®^  ^®  point. 

T.  Smith.        I  request  the  opinion  of  the  Ooort  whether  apon  the  eyidenoe 

the  prisoners  were  indictable  under  the  above  section  of  the 

^^'       statute,  as  '^  persons  having  the  care  or  charge  of  a  lunatic'^ 
JU-treatmeuto/^thiD.  the  latter  part  of  the  section. 

a  hnatichjfper* 

Bomhamng  WlSTON  OaBOEOPT  AXCOTTS, 

^*^*^^^-  Vice-chairman. 

The  16  &  17  Yict.  c.  96,  s.  9,  enacts  that  if  any  superintendent, 
officer,  nurse,  attendant,  servant,  or  other  person  emploved  in 
any  reg^tered  hospital  or  licensed  house,  or  any  person  naving 
the  care  or  charge  of  any  single  patient,  or  any  attendant  of 
any  single  patient,  in  any  way  abuse,  or  ill-treat,  or  wilfuUy 
neglect  any  patient  in  such  hospital,  or  house,  or  sucli  single 
patient,  or  if  any  person  detaining  or  taking  or  having  the  care 
or  charge,  or  concerned  or  taking  part  in  the  custody,  care,  or 
treatment  of  any  lunatic,  or  person  alleged  to  be  a  lunatic,  in  any 
way  abuse,  ill-treat,  or  wilfully  neglect  such  lunatic,  or  alleged 
lunatic,  he  shall  be  guilty  of  a  misdemeanour,  and  shall  be 
subject  to  indictment  for  every  such  offence,  or  to  forfeit  for 
every  such  offence  on  a  summary  conviction  thereof  before  two 
justices  any  sum  not  exceeding  202. 

No  counsel  appeared  on  either  side. 

The  Judges  retired  to  consider,  and  on  their  return 

Lord  GoLBBiDOB,  C.J.  said  that  they  were  of  opinion  that  the 
conviction  should  be  affirmed.  The  case  seemed  to  the  Court  to 
come  within  the  direct  words  of  the  enactment  (16  &  1 7  Yict. 
c.  96,  s.  9),  and  that  if  any  doubt  could  arise  upon  the  question  it 
was  removed  by  the  decision  of  this  Court  in  Beg,  v.  Potter 
{uhi  sup,), 

Oonviction  affirmed. 
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CROWN    OASES  HESBBVBD. 

Satwday,  Feb.  28^  1880. 

(Before  Lord  GoLBBiDai^  C.J.,  Denican^  J.^  Pollook^  B.^  Fuld 

and  StiphiNi  JJ.) 

Bxa.    V.    Obamp.  (a) 

Malieuyus  injury  to  person — Administering  noxious  thing^^Intent 
to  procure  miscarriage — 24  ^  25  Vict.  c.  100,  s,  58. 

The  prisoner  gave  a  female  an  ounce[boUle  full  of  oil  of  juniper, 
with  intent  to  procure  her  miscarria^ge,  and  told  her  to  take  it  in 
two  doses,  half  at  a  time.  She  took  half  of  it  at  one  dose,  and 
U  caused  her  violent  sickness.  The  bottle  contained  from  500  to 
600  drops  of  oil  of  juniper.  Oil  of  juniper  is  used  as  a  diuretic 
in  small  quantities,  from  five  to  twenty  drops;  but  when  as  much 
as  half  an  ounce  is  taken  it  acts  cur  an  irritant,  and  produces 
violent  purging  a/nd  vomiting,  which  would  have  a  tendency  to 
procure  miscarriage. 

Held,  thai  the  coAJLsing  to  be  taken,  as  much  as  was  taJcen  in  this 
case,  was  the  causing  a  noxious  thing  to  be  taken,  within  the 
meaning  of  the  statute. 

A  thing  may  be  a  noxious  thing  within  the  statute,  if  when  taken 
in  a  large  quantity  it  proves  injurious,  although  when  taken  in 
a  small  quantity  %t  is  beneficial. 

/^ASE  reserved  for  the  opinion  of  the  Conrt  by  Denman^  J. 

John  Lionel  Oramp  was  tried  and  convicted  before  Denman,  J.  at 
the  last  Maidstone  Assizes  on  an  indictment  which  alleged  that  he 
"  feloniouslv  did  nnlawfully  cause  to  be  taken  by  one  Ellen 
Elizabeth  Verrall'^  a  certain  noxious  things  to  wit^  a  large 
qoantity,  to  wit^  half  an  oonce^  "  of  oil  of  juniper^  with  intent 
felonioasly  to  procnre  the  miscarriage  of  the  said  Ellen  Elizabeth 
Yerrall,  against  the  form  of  the  statute/^  &c. 

The  statute  referred  to  is  the  24  &  25  Vict.  c.  100,  s.  58. 

It  was  proved  that  the  prisoner  did,  with  intent  to  procure  the 
miscairiage  of  Yerrall,  who  was  with  child  by  him,  give  her  an 
oonoe  bottle  full  of  oil  of  juniper,  and  tell  her  that  she  must  take 
it,  half  of  it  at  a  time,  in  two  doses. 

(a)  Reported  by  John  Thompbok,  Esq.,  Barrister-ai-Law. 
VOL.  HV.  D  D 
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Rw.  She  accordingly  on  the  following  morning  took  half  the  contents 

Cramp  ^^   ^^^  bottle^  which    caused  violent  sickness^  of   which  she 

'  informed  the  prisoner^  who  told  her  not  to  mention  that  he  had 

1880.  given  it^  or  he  might  be  transported^  and  said  that  she  would  not 

MaSdou9  in-    ^^^  ^^®  *  child. 

jury  to  the  She  did  not  in  fact  miscanyj  but  was  with  child  at  the  time 

perton.  of  the  trial. 

There  was  evidence  that  the  bottle  given  by  the  prisoner  con- 
tained 500  to  600  drops  of  oil  of  juniper ;  that  oil  of  juniper  in 
small  quantities^  of  from  five  to  twenty  drops^  is  commonly  used 
without  any  bad  effects  as  a  diuretic  and  otherwise^  but  that 
taken  in  a  dose  of  half  an  ounce  it  acts  as  a  powerful  stimulant 
and  irritant^  and  produces  violent  purging  and  vomitings  which 
would  have  a  tendency  to  produce  miscarriage  by  reason  of  the 
shock  to  the  system  and  tne  straining  of  the  parts^  consequent 
upon  the  purging  or  vomitings  and  that  a  dose  of  half  an  ounce 
of  oil  of  juniper  would  be  a  very  dangerous  dose  to  administer 
to  a  pre^ant  woman ;  but  the  danger  would  consist  in  the  high 
probabihty  of  its  causing  miscarriage^  which  is  always  more  or 
less  dangerous  to  a  woman^  and  not  in  the  probability  of  any 
mischief  of  any  other  kind. 

It  was  contended  for  the  prisoner  that  there  was  no  evidence 
of  the  prisoner  having  caused  to  be  taken  *'  a  noxious  thing " 
within  the  meaning  of  the  statute^  as  the  evidence  only  showed 
that  oil  of  juniper  would  be  noxious  when  taken  in  excess. 

The  learned  Jud^e  told  the  jury  that  if  tbey  were  satisfied  that 
the  prisoner  had  given  the  prosecutrix  the  full  ounce  bottle  of  oil 
of  juniper^  and  told  her  to  take  half  with  the  intent  of  causing 
her  to  miscarry,  and  if  they  thought  that  such  a  dose  of  oil  of 

1'uniper  was  a  noxious  things  as  being  calculated  to  injure  the 
lealth  of  the  prosecutrix  by  causing  her  to  miscarry^  they  might 
find  him  guilty^  which  they  did. 

No  case  was  cited  at  the  trial  upon  the  question^  but  the 
counsel  for  the  prisoner  having  subsequently  called  attention  to 
the  case  oiEeg.  v.  Eennah  (13  Cox  C.  C.  547)^  the  learned  judge 
stated  the  above  case  for  the  Court  of  Criminal  Appeal. 

See  also  Beg.  v.  Isaacs  (32  L.  J.  52,  M.  C. ;  9  Cox.  C.  C.  228). 

If  the  Court  thought  that  there  was  evidence  that  the  half 
ounce  of  oil  of  juniper  taken  by  the  prosecutrix  was  a  noxious 
thin^  within  the  meaning  of  sect.  58  of  24  A  25  Vict.  c.  100,  the 
conviction  was  to  stand ;  if  otherwise,  to  be  quashed. 

D,  Kingsford  {Mead  with  him)  for  the  prisoner. — Sect.  58  of 
24  Sd  25  Vict.  c.  100,  enacts  that ''  Every  woman  being  with  child 
who,  with  intent  to  procure  her  own  miscarriage,  shall  unlawfully 
administer  to  herself  any  poison  or  other  noxious  thing  .... 
and  whosoever,  with  intent  to  procure  the  miscarriage  of  any 
woman,  whether  she  be  or  be  not  with  child,  shall  unlawfully 
administer  to  her,  or  cause  to  be  taken  by  her  any  poison  or  other 
noxious  thing  ....  shall  be  guilty  of  felony.'*  The  words  "  or 
other  noxious  thing'*  being  coupled  with  the  word  "poison" 
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mean  aomething  yuadem  generis  with  poison^  that  is^  Bomething        Rbo. 
in  its  own  nature  poisonooB  or  noxiona^  and  not  something  which      ^  ^ 
18  only  injorionB  when  taken  in  large  quantities.     Cases  cited  :        ^^' 
Reg.  ▼.  newnah  {vhi  sujp.) ;  Beg.  v.  Isaacs  (L.  &  C.  220 ;  9  Oox        1880. 
0.  0.  228) ;  Beg.  v.  Perry  (2  Oox.  C.  0.  223.)  MaHd^in 

A.  B.  Kelly,  for  the  prosecntion^  was  not  called  upon  to  argne.yury  tothe^' 

Lord  GoLSBiDOi^  O.J. — I  am  of  opinion  that  the  convictioQ p«r«m. 
should  be  affirmed.  The  material  words  of  the  statute  24  k  25 
Vict.  o.  100,  B.  68,  are  ''Whosoever,  with  intent  to  procure  the 
miscarriage  of  any  woman,  whether  she  be  or  be  not  with  child, 
shall  unlawfuUy  administer  to  her  or  cause  to  be  taken  by  her  any 
poison  or  other  noxious  thing,'^  shall  be  guilty  of  felony.  In  this 
case  the  prisoner  caused  to  be  taken  by  the  woman  a  quantity  of 
oil  of  jnuiper  with  intent  to  procure  miscarriage,  a  quantity  which 
did  cans^  violent  sickness,  and  which  if  the  whole  supplied  had 
been  taken,  might  have  done  more  injury.  The  question  is 
whether  he  was  guilty  of  administering  a  poison  or  other  noxious 
thing  with  intent  to  procure  miscarriage  within  the  meaning  of 
the  statute.  The  intent  was  proved,  and  it  was  further  proved 
that  oil  of  juniper  is  noxious  when  administered  in  the  quantity 
proved  to  have  been  taken  in  this  case.  Then  why  was  there  not 
the  administration  of  a  noxious  thing  ?  It  was  said  that ''  noxious 
thing  ''  in  the  statute  means  some  kind  of  poison,  and  probably 
that  is  so.  But  what  is  a  poison  7  It  is  something  which  when 
administered  is  injurious  to  health  or  life.  There  is  hardly  any 
active  drug  which  taken  in  large  quantities  may  not  be  so,  and, 
on  the  other  hand,  there  is  hardly  any  poison  which  may  not  in 
small  quantities  be  useful  and  salutary.  It  is  therefore  in  each 
case  a  question  of  the  quantity  and  the  circumstances  under 
which  the  drug  is  administered.  It  is  in  each  case  a  question  for  the 
jury  whether  the  thing,  administered  as  it  was  under  the  circum- 
stances, is  a  ''  noxious  thing.''  Here  the  thing  as  administered 
was  proved  to  be  noxious,  and  the  intent  was  proved  to  be 
criminal.  The  ingredients  of  the  offence  were  therefore 
established.  None  of  the  cases  cited  touch  the  question.  In 
Beg.  V.  Isaacs  the  drug  was  not  shown  to  be  capable  of  doing 
harm.  In  Beg.  v.  Perry  the  quantity  administered  was  so  small 
as  to  be  innocuous ;  and  in  Beg.  v.  Mennah  {ubi  sup.)  the  thing 
taken  was  not  noxious  in  the  quantity  administered.  We  are  not 
precluded  therefore  by  authority  from  holding,  on  principle  and 
good  sense,  that  if  a  person  causes  to  be  taken,  with  intent  to 
produce  miscarriage,  something  which  in  the  way  it  is  adminis- 
tered is  noxious,  he  causes  a  noxious  thing  to  be  taken.  The 
conviction  therefore  will  be  affirmed. 

Dbnmak,  J. — I  am  of  the  same  opinion.  I  never  had  any 
serious  doubt  that  where  a  person  administers,  with  the  intent  in 
the  section,  a  thing  in  such  a  large  quantity  as  to  be  noxious, 
though  innocuous  when  taken  in  a  small  quantity,  he  commits  an 
offence  within  the  enactment. 

Pollock,  B.  concurred. 

D   D   2 
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Rbo.  FiblDj  J. — I  am  of  the  same  opinion.    The  section  speaksj 

Cul'icp       ^^'  ^^  poisons ;  secondly^  of  other  noxious  things.    If  the  thing 

*      administered  is  a  known  recognised  poison^  I  think  the  offence 

1880.        may  be  committed^  though  the  quantity  given  is  so  small  as  to  be 

MaUdoua  '      u^<^P&hle  of  doing  harm.     The  thing  administered  in  this  case 

jury  to  th9       ^tusi  oil  of  juniper^  and  the  quantity  taken  was  proved  to  be 

penon.  nozious.    I  think  it  was  therefore  a  noxious  thing  within  the 

meaning  of  the  statute. 

Stephen,  J. — I  am  of  the  same  opinion.  The  case  depends 
upon  the  same  principle  as  Beg.  v.  Bermdh.  It  is  clear  to  me 
that  the  causing  to  be  taken  half  an  ounce  of  oil  of  juniperj 
and  which  produced  violent  sickness,  was  causing  to  be  ad- 
ministered a  nozious  thing  within  the  meaning  of  the  statute. 
As  to  the  administration  of  ''  poison,^'  certain  things  are  known 
as  poisons,  and  as  to  these  possibly  the  administration  of  a  small 
quantity  with  the  criminal  mtent  would  be  within  the  statute. 

Oonvietion  affirmed. 

Solicitors  for  prosecution,  Orippe  and  Son,  Tunbridge  Wells. 
Solicitor  for  prisoner,  /.  L.  Langham,  Uckfield. 
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Saturday,  Feb.  28, 1880. 

(Before  Lord  OouBBmai,  0.  J.,  Denman,  J.,  Pollock,  B.,  Pisld,  J., 

and  Stephen,  J.) 

Beg.  v.  B.  H.  Bishop,  (a) 

Lunatic — Receiving  into  unlicensed  house  persons  suffering  from 
hysteria,  ^c— 8  ^  9  Vid.  c.  100,  ss.  44-90. 

Defendant  was  indicted  under  8^9  Vict,  c.  1 00,  s.  44,  for  receiving 
two  or  more  lunatics  into  a  house  not  duly  licensed  or  registered. 
Defendant  advertised  for  patients  suffering  from  "  hysteria, 
nervousness,  and  perverseness,"  and  honestly  believed  and  on 
reasonable  grounds  that  no  one  of  her  patients  was  a  lunatic. 
There  was  conflicting  evidence  as  to  whether  any  of  the  patients 
were  lunatics  or  not.  The  learned  judge  directed  the  jury  that 
the  word  ^'lunatic,^^  as  defined  by  the  Act,  would  include  a 

(a)  Reported  by  J.  Thompbon,  Eaq.,  Barriater-at-Law. 
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person  whose  mind  was  so  affected  by  disease  that  it  was  necessary        Km- 
for  his  own  good  to  put  him  tmder  restraint.  .  U  ^  ^bhop 

The  jury  convicted  the  defendant,  but  found  that  the  defenda/ni    '   " 

honestly  and  on  reasonable  grounds  believed  that  no  one  of  her       ^^80. 

patients  was  a  lunatic.  Receiving  bma- 

Held,  that  the  direction  of  ihe  learned  judge  was  correct,  and  that  tic$  into  <m  tm- 
the  defendamfs  belief  was  vmmateriaL  Keeimd  hmue. 

/^  ASE  reserved  for  the  opinion  of  this  Oourfc  by  Stephen,  J. 

Bhoda  Holse  Bishop  was  tried  before  me  at  Northampton  on 
the  20th  and  21st  days  of  January,  npon  an  indictment  charf^ng 
her  with  an  offence  against  the  44th  section  of  8  &  9  Vict.  c.  100, 
by  receiving  into  her  house  two  or  more  lunatics,  such  house  not 
being  an  asylum  or  hospital  registered  under  the  Act,  or  a  house 
duly  licensed  under  the  Act. 

It  was  proved  on  the  trial  that  the  defendant  received  into  her 
house  several  young  women  for  the  purpose  of  medical  treatment. 
Her  stepdaughter,  who  was  called  as  a  witness  on  her  behalf,  and 
who  took  part  in  the  management  of  the  house,  described  them 
as  patients  suffering  from  "  hysteria,  nervousness,  and  perverse- 
ness,''  and  it  was  proved  that  she  advertised  in  newspapers  for 
patients  so  described.  She  had  besides  these  patients  one  inmate 
who  was  admitted  to  be  a  lunatic,  with  regard  to  whom  she  had 
complied  with  the  requisitions  of  sect.  90  of  the  Act. 

There  was  conflicting  evidence  upon  the  question  whether  any 
of  the  other  patients  were  lunatics  or  not,  and  as  to  the  nature 
and  degree  of  restraint  to  which  they  were  subjected,  and  there 
was  strong  evidence  to  show  that  the  defendant  believed  in  good 
fisdth,  and  on  reasonable  grounds,  that  no  one  of  them  was  a 
lunatic,  but  that  all  were  suffering  only  under  ''hysteria,  nervous- 
ness, or  perverseness.^' 

I  read  to  the  jury  the  interpretation  of  ''  lunatic  '^  given  in 
sect.  114 :  "  Lunatic  shall  mean  every  insane  person,  and  every 
person  being  an  idiot,  or  lunatic,  or  of  unsound  mind,"  and  I 
told  them  that  in  my  opinion  these  words  would  include  everyone 
whose  mind  was  so  affected  by  disease  that  it  was  necessary  for 
his  own  good  to  put  him  under  restraint. 

I  also  told  them  that  in  my  opinion  the  words  ''  receive  one  or 
more  lunatics ''  meant  receive  ''  as  lunatics,  and  in  order  to  be 
treated  as  lunatics  are  treated  in  asylums,^'  and  I  gave  them  this 
direction :  ''  In  order  that  the  defendant  may  be  convicted  the 
jury  must  be  of  opinion  that  at  least  one  other  patient  in  the 
house  besides  the  admitted  lunatic  was  either  an  insane  person, 
or  an  idiot,  or  a  lunatic,  or  of  unsound  mind  when  received,  and 
that  such  person  was  received  into  the  house  to  be  treated  as  a 
lunatic  is  treated  in  an  asylum.'' 

I  also  told  them  that  I  was  of  opinion  that  if  one  other  such 
person  besides  the  admitted  lunatic  was  so  received,  an  honest 
oelief  on  the  part  of  the  defendant  that  that  person  was  not  a 
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^^'       lonatio  would  be  immatdrial ;  bat  at  the  reqaest  of  the  ooansel 
R.H.BIIBOIP.  ^^^  ^^®  defendant^  I  asked  them,  if  they  convicted  the  defendant^ 

'  to  find  specially  whether  she  believed  honestly  and  on  reasonable 

^^^'       grounds  that  any  person  so  received  was  not  a  lunatic. 
Recamnghaur      The  jury  found  the  defendant  guilty,  but  they  found  that  she 
ties  into  em  mr  did  honestly  and  on  reasonable  gprounds  believe  that  no  one  of  her 
Ucaued hoiu9,  patients  was  a  lunatic  (except  of  course  the  admitted  lunatic). 

I  directed  the  defendant  to  enter  into  her  own  recognisances 
to  come  up  for  judgment  if  called  upon  in  order  that  she  might 
have  an  opportunity  of  complying  with  the  provisions  of  the 
Act,  bat  I  reserved  for  the  determiaation  of  the  Court  for  Crown 
Cases  Reserved  the  question  whether  my  direction  to  the  jury 
was  right,  in  order  that  if  it  is  wrong  the  conviction  may  be  set 
aside. 

J.  F.  Stsphih. 

8  &  9  Vict.  c.  100  (An  Act  for  the  Regulation  of  the  Care  and 
Treatment  of  Lunatics),  sect.  44 : 

It  bIiaU  not  be  Uwfnl  for  tnj  penon  to  reoeiTa  two  or  man  InoAtios  into  any 
hoiue  unloBs  such  house  shall  be  an  asylum  or  an  hospital  registered  under  this  Aot, 
or  a  house  for  the  time  being  duly  licensed  under  this  Act^  or  one  of  the  Aots  herein- 
before repealed ;  aad  any  person  who  ahall  receivB  two  or  more  lonatios  into  any 
house  other  than  a  house  for  the  time  being  duly  Uoensed,  or  an  asylum  or  an 
hospital  duly  registered  shall  be  guilty  of  a  misdemeanour. 

Sect.  00 : 

No  person  (unless  he  be  a  person  who  deriTes  no  profit  from  the  charge,  or  a  com- 
mittee  appointed  by  the  Lord  Chancellor)  shall  rsceive  to  board  or  lodge  in  any  house 
other  than  an  hospital  registered  under  this  Act,  or  an  asylum  or  a  house  licensed 
under  this  Act,  or  under  one  of  the  Acts  hereinbefore  repealed,  or  take  the  care  or 
charge  of  any  one  patient  as  a  lunatic  or  alleged  lunatic  without  the  like  order  and 
medical  certifloates  in  respect  of  such  patient  as  are  hersinbefon  rsquirsd  on  tiia 
reception  of  a  patient  (not  being  a  pauper)  into  a  licensed  house,  dw. 

No  counsel  was  instructed  for  the  drfendant. 

Mellor,  Q.C.  {Harris  with  him),  for  the  prosecution. — ^The 
conviction  was  right.  The  object  of  the  8  &  9  Vict.  c.  100^  s.  44, 
was  to  prevent  lunatics  being  received  into  unlicensed  or  unregis- 
tered houses.  It  is  a  positive  and  unqualified  enactment  that 
it  shall  not  be  lawful  so  to  do,  and  there  is  nothing  in  it  with 
regard  to  the  keeper's  knowledge  or  his  belief  that  the  pOTBona 
received  are  lunatics  or  not.  The  jury  found  that  the  persons 
received  by  tiie  defendant  were  lunatics,  after  the  learned 
judge  had  directed  them  that  the  word  ''  lunatic  "  would  include 
a  person  whose  mind  was  so  affected  by  disease  that  it  was 
necessary  f<^  his  own  good  to  put  him  under  restraint.  The 
object  of  the  Act  was  that  keepers  of  such  houses  should  be  under 
the  supervision  of  the  Commissioners  in  Lunacy. 

Lord  CoLEBmas,  C.J. — ^I  think  the  conviction  was  right.  If 
the  only  question  is  whether  the  knowledge  of  the  parties  so 
receiving  lunatics  is  material  under  sect.  44,  the  case  is  quite 
dear. 

Denkan,  J.-^I  also  think  that  the  conviction  should  be  sus- 
tained.    The  question  reserved  is  whether  the  fact  that  the  defen« 
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dant  honestly  thouglit  that  the  person  was  not  a  lanatio  was  a        Baa* 
defence.     If  we  were  to  hold  that  it  was^  the  object  of  the  statute  ^  ^  biib<» 
might  be  fmstrated.  

Pollock,  B. — I  agree  that  the  oonviotion  ought  to  be  sustained^        1S80. 
and  I  wish  it  to  be  nnderstood  that  we  affirm  the  direction  of  my  /j^/^ft,,,^. 
brother  Stephen  that  the  word  ''lanatic'^  would  include  a  person  Hcsintoimwh' 
whose   mind  was  so  affected  by  disease  that  it  was  necessary  Ue^iuedhouH. 
for  his   own  good   to  put  him  under   restraint,  in   the   sense 
that'  by  restraint  is  meant  restraint  of  the  same  kind  as  that 
to  which  lunatics  are  subject  in  asylums.     The  further  direc- 
tion   that     ''in    order     tlmt    the   defendant    might    be    con- 
victed the  jury    must   be   of  opinion   that   at   least  one  other 
patient  in  dbe  house  beside  the  admitted  lunatic  was  either  an 
insane  person,  or  a  lunatic,  or  of  unsound  mind  when  received 
into  the  house  to  be  treated  as  a  lunatic  is  treated  in  an  asylum,'' 
protects  hysterical  patients  or  patients  suffering  from  any  dis- 
turbance of  mind  for  which  it  would  be  advisable  that  they 
should  be  restrained  in  one  sense  temporarily.    With  regard  to 
the  point  whether  the  knowledge  or  absence  of  knowledge  of  the 
keeper  of  the  house  as  to  the  lunacy  of  the  persons  received 
is  material,  I  am  clearly  of  opinion  that  it  is  not. 

Field,  J. — ^I  also  think  that  the  conviction  should  be  affirmed. 
If  it  were  necessary  to  decide  who  are  or  who  are  not  lunatics  I 
should  wish  to  consider,  but  it  is  not  in  this  case.  The  object  of 
the  Act  was  to  place  the  keepers  of  all  such  houses  under  a  com- 
petent authority. 

Stkphin,  J. — ^I  am  of  the  same  opinion.  Upon  the  question 
whether  knowledge  upon  the  part  of  the  defendant  was  essen- 
tial to  the  committal  of  the  offence  under  the  Act  I  entertained 
no  doubt  at  the  trial,  and  I  do  not  now.  I  reserved  the 
point,  as  I  understood  that  the  Commissioners  in  Lunacy  wished 
to  obtain  the  solemn  opinion  of  the  Court  upon  this  enactment,  as 
they  considered  the  case  of  great  importance.  Upon  the 
definition  of  the  term  "  lunatic,''  upon  renection  I  may  say  that 
I  do  not  think  that  the  case  submitted  contained  quite  as  much  as 
it  ought  of  what  I  said  to  the  jury  on  the  subject.  I  read  to 
them  the  interpretation  of  the  term  as  given  in  sect.  14  of  the 
Act;  and  I  then  told  them  that,  in  my  opinion,  those  words 
were  sufficiently  wide  to  include  every  person  who  was^  by 
reason  of  mental  disease,  in  such  a  condition  that  it  was 
neceseaiy  or  advisable,  at  any  rate  for  his  or  her  own  good,  to 
subject  him  or  her  to  the  restraint  of  a  lunatic  asylum.  I  added 
that  I  did  not  say  that,  by  way  of  legal  definition  of  the  word 
which  bound  them,  that  it  was  not  a  positive  direction  to  them ;  but 
that  upon  the  whole  it  was  the  best  construction  I  could  put  on 
the  words  of  the  Act  which  said  that ''  lunatic  "  shall  mean  every 
insane  person,  and  every  person  being  an  idiot  or  lunatic,  or  of 
unsound  mind ;  in  other  words  it  shall  mean  not  only  lunatic  but 
insane  and  idiot,  and  persons  of  unsound  mind.  I  said  that  I 
thought  there  was  a  dinerence  between  a  lunatic  and  an  insane 
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K>o-       person  and  a  person  of  onsoand  mind^  and  tliat  persons  of 

R.  H.  BuBOp  lu^oond  mind^  not  being  lunatics^  most  be  snob  tbat  it  was  neoes- 

^ —     '  sary  for  their  own  good  to  subject  tbem  to  that  kind  of  restraint 

1880.       whioh  is  exercised  in  lunatic  asylums  over  persons  afflicted  with 

tics  into  an  tm-  OcnvicUon  affirmed. 

Hcemed  hmiti. 


QUEEN'S    BENCH    DIVISION. 

Baiv/rday,  Feb.  21,  1880. 

(Before  Lush  and  Manistt,  JJ.) 

Bso.  t;.  Tbublotx.  (a) 


Proceedmga  m  ths  nature  of  criminal  proceedings — Order  for 
destruction  of  obscene  boolcs — Death  of  informer  before  hearing 
by  magistrate — Abatement  of  proceedings — 20  ^21  Viet,  c.  88, 
ss.  1  and  4. 

When  proceedings  in  the  rudu/re  of  a  criminal  prosecution  are  set 
on  foot  by  a  suffi^dent  information  laid  before  a  ma^istraie,  and 
he  issues  a  summons  on  su>ch  information^  the  deaih  of  the 
informer  ca/uses  no  abatement  of  the  proceedings. 

One  J.  O.  laid  an  information  against  one  E.  T.  that  he  had  on 
his  premises  certain  obscene  boohs,  ^c.,fit  to  be  destroyed;  a 
summ^ons  was  issvsd  by  the  then  sitting  magistraie  at  B.  police 
court  to  the  said  JE.  T.  to  show  cause  why  the  said  books,  8f^., 
should  not  be  destroyed.  Three  days  after  the  return  of  the 
sv/mmnons,  but  several  months  before  the  case  wa^  heard,  the  said 
J.  O.  died.  When  the  case  came  on  no  objection  was  taken  by  the 
said  E.  T.  on  the  ground  of  the  death  of  the  informer,  and  an 
order  was  made  for  the  destruction  of  the  books.  On  appeal 
against  this  order  to  quarter  sessions,  the  Court  confirms  the 
order,  but  granted  a  case  on  the  question  whether  on  the  death  of 
the  informer  there  was  not  an  abatement  of  the  proceedings,  suck 
as  to  iiwalidate  the  order  for  the  destruction  of  the  books. 

Held,  that  the  order  was  good,  since  the  proceedings  were  gt^m- 
crtmmal  in  their  nature,  and  as  there  had  been  a  sufficient 
information  on  which  to  ground  them,  the  death  of  the  informer 
did  not  cause  an  abatement  of  such  proceedings. 

(a)  lUportod  by  W.  P.  ETiamnr,  Esq.,  Barriiiter-at-Lair. 
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THIS  was  a  case  stated  by  justices  in  qaarter  sessions  for  the        ^^* 

county  of  MidcQesex.  TaumoviL 

1.  On  the  15th  day  of  May^  1877>  James  Yanghan^  Esq.,  one        

of  the  magistrates  of  the  poUce  courts  of  the  metropolis,  sitting       ^^^• 

at  the  police  court.  Bow-street,  in  the  county  of  Middlesex,  and  ^^^^  ^j 
within  the  metropolitan  police  district,  upon  the  complaint  of  one  procuding*— 
John  Gh*een,  granted  a  special  warrant  under  the  statute  21  &  22  -^^^^  <'/  *»- 
Vict.  c.  83,  8.  1,  directed  to  Henry  Wood,  one  of  the  inspectors'^*''™*^' 
of  the  metropolitan  police,  to  search  the  premises  of  Edward 
Truelove,  of  256,  High  Holbom,  in  the  county  of  Middlesex, 
and  seize  all  obscene  books,  papers,  or  writings  found  on  his 
premises. 

2.  On  the  said  15th  day  of  May,  1877,  the  said  H.  Wood,  by 
virtue  of  the  said  warrant,  entered  the  said  premises,  and  therein 
seized  1212  copies  of  a  pamphlet  entitled  ^'Individual,  Family, 
and  National  Poverty,'^  and  292  copies  of  a  pamphlet  entitled 
''  Moral  Physiology.'* 

8.  On  the  16th  day  of  May,  1877,  Sir  James  Ingham,  Knight, 
one  of  the  magistrates  of  the  police  courts  of  the  metropolis, 
granted  a  summons  requiring  the  said  E.  Truelove,  as  occupier 
of  the  said  premises,  to  appear  on  the  22nd  day  of  May,  1877,  at 
the  said  police  court.  Bow-street,  to  show  cause  why  the  said 
pamphlets  seized  on  his  premises  should  not  be  destroyed. 

4.  On  the  22nd  day  of  May,  1877,  the  said  summons  came  on 
to  be  heard  at  the  said  police  court,  and  the  hearing  thereof  was 
adjourned  from  time  to  time. 

5.  On  the  4th  day  of  Oct.  1878,  Sir  J.  Ingham,  Knight,  made 
an  order  adjudging  the  said  pamplets  to  be  obscene,  and  ordering 
that  all  the  said  pamphlets  be  destroyed  within  seven  days. 

8.  Against  this  order  the  said  E.  Truelove  appealed,  and  the 
said  appeal  came  on  to  be  heard  on  the  26th  day  of  April,  1879. 

9.  It  then  appeared  in  evidence  that  J.  Green,  the  complainant, 
died  on  the  25th  day  of  May,  1877. 

10.  At  the  close  of  the  respondent's  case  the  counsel  for  the 
appellant  made  the  objection  that,  after  the  death  of  the  said 
complainant,  J.  G-reen,  all  proceedings  against  the  appellant 
lapsed,  as  there  was* then  no  person  in  the  position  of  prosecutor. 
The  counsel  for  the  respondent  contended  that  the  proceedings 
did  not  so  lapse,  and  that,  even  if  they  did,  the  Court  could  not 
give  effect  to  the  objection,  as  it  was  not  included  in  the  grounds 
of  appeal.  The  appellant  replied  that  in  the  absence  of  a  prose- 
cutor or  complainant  the  Court  of  Qaarter  Sessions  had  no  power 
to  deal  with  the  order,  and  the  objection  being  one  to  jurisdiction, 
it  was  not  necessary  for  it  to  be  included  in  the  grounds  of 
appeal. 

12.  The  learned  Assistant  Judge  then  asked  appellant^s  counsel 
whether  an  application  had  been  made  to  the  magistrate  who 
made  the  order  to  substitute  another  prosecutor  for  tibe  said  John 
Ghreen,  deceased.  On  being  answered  in  the  negative,  the  learned 
Assistant  Judge  was  clearly  of  opinion  that  the  appellant's  objec- 
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tion  was  a  good  ooe^  and  the  Ooart  of  Qoarter  Sessions  there- 
upon so  decided,  bat  held  that  they  coold  not  gi^e  effect  to  it,  as 
it  was  not  incladed  in  the  grounds  of  appeal. 

13.  The  Court  thereupon  heard  the  appellant's  oounsel  upon  the 
merits,  and  being  of  opinion  that  the  said  pamphlets  were 
obscene  within  the  meaning  of  the  Act,  affirmed  the  order  with 
costs.  They  consented,  however,  to  grant  a  case  upon  the 
question  of  the  absence  of  the  appellant's  objection  from  the 
grounds  of  appeal,  and  although  they  had  no  doubt  upon  the 
point,  yet,  as  a  case  was  being  stated,  he  permitted  the  question 
itself  as  to  the  lapse  of  proceedings,  to  be  also  raised. 

The  Questions  for  the  Court  were  : 

1.  Whether  the  proceedings  against  the  appellaiit  lapsed  upon 
the  death  of  the  said  complainant  John  Ghreen  f 

2.  Whether,  if  they  did  so  lapse,  the  fact  that  the  objeotioa 
was  not  included  in  the  appellant's  grounds  of  appeal  precluded 
the  Court  of  Quarter  Sessions  from  giving  effect  to  the  said 
objection  F 

If  the  Court  be  of  opinion  that  the  proceedings  did  lapse  upon 
the  death  of  the  said  John  Green,  and  that  it  was  not  necessary 
that  the  objection  should  appear  in  the  gronnds  of  appeal,  then 
the  order  to  be  quashed. 

If  the  Court  should  be  of  opinion  that  the  proceedings  did  not 
so  lapse,  then  the  order  to  be  affurmed. 

If  the  Court  should  be  of  opinion  that  the  proceedings  did  so 
lapse,  but  that  the  objection  should  have  been  a  ground  of  appeal, 
then  the  order  to  be  affirmed. 

The  following  is  a  copy  of  the  warrant  to  search  the  prendsee 
of  the  appellant,  issued  by  the  sitting  magistrate  at  Bow-street 
police  court : 

A  Special  Warrant. 
Ooonty  of  Middlesex  and  Metropolitan  Polioe  Dietrict  [to  wit].— B.  J.  T.  L— Police 

Oonrt,  Bow-Btreet. — To  Henry  Wood,  one  of  the  InspeototB  of  the  Metrqpdiitui 

Police  Force. 

Whereas  complaint  upon  oath  hath  this  dav  been  made  to  me,  the  nndereignedj 
a  metropolitan  police  ma^strate,  being  one  of  the  magistrates  of  the  polioe  eonrts  of 
the  metropolis,  sitting  at  the  polioe  court,  Bow-stiee^  in  the  ooonty  of  Middleaex, 
and  within  the  metropolitan  polioe  district,  by  John  Green,  that  the  said  John  Green 
has  reason  to  beliere,  and  does  beliere,  that  divers  obscene  books  are  kept  by  Edward 
Tmelove,  in  a  certain  honsa  or  shop  situate  and  being  No.  256,  High  Holbom,  in  the 
■aid  county  of  Middlesez,  and  in  the  said  district,  for  the  purpose  of  sale,  and  of  being 
otherwise  published  for  the  purpose  of  gain. 

And  whereas  the  said  John  Green  has  also  on  this  day  stated  on  oath  before  me, 
the  said  magistrate,  sitting  at  the  polioe  court  aforesaid,  that  dlTcrs  articles  of  the 
like  nature,  to  wit,  certain  obscene  books,  entitled  "  LidiTidual,  Family,  and  National 
Poverty,**  and  '*  Moral  Physiology/*  huve,  on  the  Uth  day  of  May,  1877,  been  sold  at 
the  said  house  or  shop,  so  as  to  satisfy  me,  the  said  magistrate,  that  the  belief  of  the 
■aid  John  Green  is  well  founded,  and  the  said  John  Green  having  produced  before  me 
the  said  books  so  sold  at  the  said  house  or  shop  as  aforesaid,  I,  the  said  magistrate, 
being  satisfied  that  the  belief  of  the  said  John  Green  is  well  founded,  and  that  the 
said  articles  so  kept  for  the  purpose  aforesaid  are  of  such  a  character  and  description 
that  the  publication  of  them  would  be  a  misdemeanour,  and  proper  to  be  prosecuted 
as  such,  do  authorise  and  require  yon,  HJsnry  Wood,  one  of  the  inspectors  of  the 
metropolitan  police  force,  into  such  bouse,  with  such  assistance  as  may  be  necessary, 
to  enter  in  the  daytime,  and,  if  necessary,  to  use  force  by  breaking  open  doors  or 
otherwise^  and  to  search  for  and  seiae  all  such  obscene  books  as  sioreaaid  in  aiuli 
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bmiM,  ftnd  to  bring  all  Um  artiolM  so  aelkod  before  me,  or  tnoh  ^tber  of  the  magis*         Rbq. 
traiee  of  the  polioe  oourta  of  the  metropolia,  aa  shall  then  be  sitting  at  the  poUoe  v, 

eoort^  Bow-street,  afoiesaid,  and  for  so  douig  this  shall  be  yoor  sofflcient  warrant.  Tbokloivx. 

(Signed)  J.  Yaxjqbax,  

By  sect.  I  of  20  &  21  Vict.  o.  88 :  ^^ 

It  shall  be  lawful  for  any  metropolitan  magistrate  or  other  stipendiary  magistrate,  AhaUmnt  of 
or  for  any  two  jostioes  of  the  peace,  upon  complaint  made  before  him  or  them  proceedtngg — 
upon  oAth  that  the  complainant  has  reason  to  belioTe,  and  does  belies,  that  any  -Otaih  of  in^ 
obsoene  books,  papers,  writings,  prints,  pictures,  drawings,  or  other  reprssentations  former. 
are  kept  in  any  house,  shop,  room,  or  other  place  within  the  limits  of  the  jurisdiction 
of  any  such  magistrate  or  jUBtices,  for  the  purposes  of  sale,  distribution,  or  exhibition 
for  purposee  of  gain,  which  complainant  shall  also  state  upon  oatAi  that  one  or  more 
articles  of  the  like  chaiacter  have  been  sold,  distributed,  exhibited,  lent,  or  otherwise 
published  as  aforesaid,  at  or  in  connection  with  such  place,  so  as  to  satisfy  such  magis- 
trate or  justices  that  the  belief  of  the  said  complainant  is  well  founded,  and  upon  such 
magiatrata  or  jnstieee  being  also  satisfied  that  any  of  soch  articles  so  kept  for  any  of 
the  purposes  aforesaid  are  of  such  a  chamcter  and  desortption  that  the  pnblioation  of 
them  would  be  a  misdemeanour,  and  proper  to  be  prosecuted  as  such,  to  give  authority 
by  special  warrant  to  any  constable  or  police  officer  into  such  house,  shop,  room, 
or  ottier  plase,  with  such  assistance  as  may  be  necessary,  to  enter  in  the  daytime, 
and  if  necessary,  to  use  force,  by  breaking  open  doors  or  otherwise,  and  to  search  for 
and  seize  all  such  books,  &c,  found  in  such  house,  dw.,  and  to  carry  all  the  articlee  so 
seiaed  before  the  magistrate  or  justices  issuing  the  said  warrant,  or  some  other  magis- 
trate or  Justices  exercising  the  same  jurisdiction,  and  such  magistrate  or  justices 
shall  thereupon  issue  a  summons  calling  upon  the  occupier  of  Sie  house,  or  other 
place  which  may  have  been  so  entered  by  yirtue  of  the  said  warrant,  to  appear  within 
seyen  days  before  such  police  stipendiary  magistrate  or  any  two  justices  in  petty 
sosaionB  for  the  district,  to  show  cause  why  the  articles  so  seised  should  not  be 
destroyed ;  and  if  such  oooupier  or  some  other  person  daiming  to  be  the  owner  of  the 
said  articles  shall  not  appear  within  the  time  aforesaid,  or  shall  appear,  and  such 
magistrate  or  justices  shall  be  satisfied  that  such  articles,  or  any  of  them,  are  of  the 
dhmoler  steted  in  the  warrant,  and  that  such  or  any  of  them  have  been  kept  for  any 
of  tiie  pnzposes  aforssaid,  it  shall  be  lawful  for  the  said  magistrate  or  justices  .  .  . 
to  order  the  articles  so  seized,  except  such  of  them  as  he  or  they  may  consider 
necessary  to  be  preseryed  as  evidence  in  some  further  proceeding,  to  be  destroyed  at 
the  expiration  of  the  time  hereinafter  allowed  for  lodging  an  appeal,  unless  no&oe  of 
appeal  ...  be  given,  and  snoh  articles  shall  be  in  the  meantime  imponnded. 

By  sect.  4 : 

Any  person  aggrieved  by  any  act  or  determination  of  soch  magistrate  or  jus- 
tieea  In  or  conoeming  the  exeeution  of  this  Act  may  appeal  to  the  nest  generu  or 
qoarter  sessions  for  the  county,  &c.,  in  or  for  which  such  magistrate  or  Justices  shall 
have  BO  acted,  giving  to  the  magistrate  or  justices  of  the  peace  whose  act  or  deter- 
mination shall  be  aj^pealed  against  notice  in  writing  of  such  appeal,  and  of  the  grounds 
thereof,  within  seven  days  after  such  act  or  determination,  and  before  the  next 
general  or  quarter  sessions,  and  entering  within  suoh  seven  days  Into  a  recognisance, 
with  sufficient  security,  before  a  justice  of  the  peace  for  the  county,  ^.,  in  which 
such  act  or  determination  shall  have  teken  place,  personally  to  appear  and  prosecute 
such  appeal,  and  to  abide  ^e  order  of  and  pay  snoh  costs  as  shall  be  awarded  by 
soch  court  of  Quarter  sessions,  ^,  and  the  court  at  such  general  or  quarter  sessions 
shall  hear  and  determine  the  matter  of  suoh  appeal,  and  shall  make  suoh  order 
therein  as  shall  to  the  said  court  seem  meet;  and  such  court  upon  hearing  and 
fimUv  determining  snoh  appeal,  shall  and  may,  aeeording  to  their  disoretion, 
award  sneh  eosts  to  the  party  appealing  or  appealed  against  as  they  shall  think 
proper. 

Mead,  for  the  respondent.  These  prooeedings^  which  are  under 
Lord  CampbelFs  Act,  are  criminal^  not  civil ;  the  prosecator  has  no 
control  over  the  suit  afler  the  magistrate  has  once  acted  npon  his 
informatian,  though  such  proceedings  must  be  set  in  motion  by 
a  nominal  prosecator.  It  has  been  found  that  the  publication  of 
these  books  was  a  misdemeanour^  upon  which  the  magistrate 
founded   his   order,    and  issued    a    special   warrant    for    their 
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Rao.        destrnotion.     Sect.  1  of  20  &  21  Vict.  o.  83,  is  in  the  respondent's 

V  favour.  If  this  cctse  is  civil  and  not  criminal  in  its  nature,  the  appel- 

Rvmu>T9.    1^^^  must  prove  that  the  informer  was  solely  seised  of  the  cause, 

I8d0.       and  had  absolute  control  over  it.     [Lush,  J. — ^The  complainant 

.    was  dropped  altogether  in  the  proceedings  after  the  complaint ; 

proc^^s^   *^®  informer  cannot  claim  any  reward  or  treat  it  as  a  personal 
Death  of  in-     matter ;  the  defendant  must  answer  this  point.] 
former,  j^^  j^^  Hwiter  {J.  M.  Bwoidson  with  him)  for  the  appellant. — 

The  prosecutor  is  a  substantial  party  in  the  proceedings,  and  re- 
appears in  sect.  4  of  20  &  21  Vict.  c.  83,  in  a  very  important  aspect, 
as  being  the  ''party  appealing  or  appealed  against^'  to  whom 
costs  may  be  awarded.  Now,  m  this  very  order  of  sessions  costs 
are  awarded  to  the  informer  as  **  the  party  appealed  against/' 
The  case  of  Eeg.  v.  The  Justices  of  Hants  (1  B.  &  Ad.  654)  is  in  the 
appellant's  favour  on  this  point.  "No  costs  can  be  recovered  against 
justices :  {Beg.  v.  Goodall^h.  Bep.  9  Q.  B.  557;  43  L.  J.  119,  M.  C.) 
[Maitistt,  J. — When  justices  themselves  act  as  prosecutors  on 
appeal,  costs  may  sometimes  be  given  against  them.  Lush,  J. — 
Suppose  J.  Green  died  after  the  return  of  the  summons,  as  was 
the  fact,  but  on  the  hearing  of  the  case  some  other  person  did 
proceed  with  the  prosecution,  is  not  he  the  person  to  whom 
such  costs  might  be  paid  ?]  Such  person  must  oe  the  informer  ; 
he  did  not  appear,  and  no  person  appeared  for  him  at  the  hearing 
of  the  case,  and  as  the  statute  requires  him,  at  auy  rate  in  the 
matter  of  costs,  to  be  present  to  the  last,  if  he  dies  before  the 
matter  is  finished,  all  proceedings  based  upon  his  information  at 
once  abate. 

Mead  in  reply. — Proceeding's  do  not  abate  on  the  death  of  the 
informer:  {Beg.  v.  Justices  of  Leicestershire,  15  Q.  B.  88.)  This 
is  clearly  a  criminal  matter,  in  which  the  Crown  is  prosecutor  and 
principal  party.  Where  an  Attorney-General  dies  after  laying 
an  information,  but  before  the  matter  is  ended,  there  is  no  abate- 
ment: (Waller  Y,  Hanger,  Bulst.  261 ;  Bacon's  Abridgment,  tit. 
'^Abatement.'')  The  search-warrant  of  the  magistrate  shows 
that  these  proceedings  are  in  the  nature  of  a  criminal  suit; 
if  such  suits  were  settled  bv  the  death  or  non-appearance  of  the 
informer,  he  might  settle  the  matter  for  a  bribe,  and  the  Crown 
oould  not  put  a  stop  to  or  punish  such  conduct. 

Lush,  J. — I  am  of  opinion  that  there  is  no  objection  to  the  con- 
firmation of  the  order  of  the  magistrate.  This  matter  has  not 
the  character  of  a  civil  proceeding ;  the  informer  gives  informa- 
tion on  behalf  of  the  public,  and  ike  case  then  becomes  almost  a 
completely  criminal  proceeding ;  the  warrant  of  the  magistrate  is 
almost  in  its  effects  a  search-warrant.  It  would  be  veiy  remark- 
able, and  very  prejudical,  if  the  presence  of  the  informer  were 
material  to  the  proceeding  at  all  its  stages,  and  it  were  in  his 
power  to  put  a  stop  to  the  prosecution.  The  complaining  party 
cannot  by  making  terms  with  the  defendant  prevent  the 
magistrate  from  goin^  on  with  the  case ;  it  is  the  duty  of  the 
magistrate  to  go  on  with  the  prosecution,  and  make  his  orders  ; 
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oonaequently  the  informer'a  death  in  no  way  oanses  the  pro-        Pm. 
oeeding^  to  Lipne.    The  statate  says  nothing  to  prevent  this    _    ^* 

ooorae.    The  magistrate   once  pat  in  motion    npon  sufficient        

information  must  determine  if  the  things  are  fit  to  be  dealt  with^        1880. 
and^  if  so,  destroyed.     As  for  the  appeal  clause,  sect.  4  {ubi  sup.),  ^x-*^jZ-  ^f 
I  think  it  strengthens  the  case  of  the  respondent ;  in  it  there  is  prwxeding^ 
no  provision  for  giving  notice  of  appeal  to  any  one  except  the  Death  of  in^ 
magistrates,  and  the  section  does  not  notice  any  particular  party ^  >^''''''^' 
but  only  the  '^  party  appealing  or  appealed  against,''  who  might 
be  the  magistrate  nimself.     I  can  therefore  find  nothing  in  the 
statate  to  make  the  original  prosecuting  party  always  die  pro- 
secuting party)  the  matter  is  of  the  nature  of  a  criminal  prosecu- 
tion on  behalf  of  the  Crown ;  and  who  the  "  party  appealing 
or  appealed  against ''  is  can  be  ascertained  by  tiie  magistrates. 
The  sessions  have  confirmed  the  order,  and  so  they  put  it  to  us. 
I  am  of  opinion  the  proceeding's  did  not  lapse. 
Manistt,  J. — I  am  of  the  same  opinion. 

Bnde  dUcharged  wUh  costs. 

Solicitors  for  the  appellant.  Harper,  Broad,  and  Battcock. 
Solicitor  for  the  respondent.  The  SoUoUor  to  the  Treaswry^ 
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Friday,  Feb.  20,  1 880. 
(Before  Lush  and  Manistt,  JJ.) 

MULLIKS  V.   TbSASUBIB  OF  THB   COUNTT   OF   SiTBSET.  (a) 

Conveyance  of  prisoners  to  prison — Liability  for  expense — 27  Geo. 
2,  c.  8—11  1 12  Vict.  c.  42—28  ^  29  Vict.  c.  126—40  ^  41 
Vict.  c.  21. 

The  plaintiff,  a  police  constable,  obtained  from  a  justice  an  order 
upon  the  defendant  under  27  Oeo.  2,  c.  3,  s.  1,  and  11  ^  12  Vict. 
c.  42,  s.  26,  for  the  expenses  of  conveying  two  prisoners,  one 
sumnuirily  convicted  and  the  other  committed  for  trial,  from  the 
police  office  to  the  prison.      The  defendant  refused  payment  of 

(a)  Reported  by  M.  W.  MgKsllab,  Esq.,  Barrieter-at-Law. 
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MuixivB  (he  amotmt  on  the  ground  that  these  expenses  mtist  he  defrayed 

Tbbabubbr  ^  ^^  Treasury  wider  the  Prisons  Act,  1877. 

OF  THE  County -He^^  tipon  a  Special  case  stated  in  an  action  to  recover  these 

OF  SoBKST.  expenses,  that  the  statutes  first  mentioned  do  not  impose  tham 

JX^  upon  the  prison  authorities  as  defined  by  sect.  5  of  ths  Prison 

'  -4c^,  1886;  and  that  therefore  these  expenses  are  not  included 

Coats  of  eon-  a/mongst  those  of  the  maintenance  of  a  prisoner  mentioned  in 

SstZaoL  *^^-  ^^  ^f  ^^  P^6(ms  Act,  1877. 

^^HIS  was  a  special  oaae  stated  by  consent  under  the  rales  of 
JL      the  Supreme  Oonrt,  Order  84,  r.  1 : 

1.  The  plaintiff  is  one  of  the  constables  of  the  Metropolitan 
Police  Force.  On  the  12th  day  of  August^  1879,  one  Lydia 
Bnrnard  was  duly  oonyicted  by  G.  Chance,  Esq.,  one  of  the 
magistrates  of  the  police  courts  of  the  metropolis,  sitting  at  the 
Police  Court  at  Lambeth,  in  the  county  of  Surrey,  for  that  she, 
the  said  Lydia  Barnard,  was  guilty  of  being  drunk,  disorderly, 
and  making  use  of  obscene  language  contrary  to  the  statute,  and 
the  said  magistrate  did  duly  adjudge  the  said  Lydia  Burnard  for 
her  said  offence,  to  be  imprisoned  m  Her  Majesty's  prison,  situate 
at  Westminster,  in  the  county  of  Middlesex,  and  there  kept  to 
hard  labour  for  the  space  of  fourteen  days,  and  the  said  magis- 
trate, by  a  warrant  of  commitment  under  his  hand  and  seal,  in 
the  Form  P.  1,  in  the  schedule  to  the  11  &  12  Vict.  o.  48, 
addressed  to  the  plaintiff,  commanded  the  plaintiff  to  take  the 
said  Lydia  Burnard,  and  her  safely  convey  to  the  said  prison,  and 
there  to  deliver  her  to  the  keeper  thereof. 

2.  The  plaintiff  did  as  commanded  by  the  said  warrant,  and, 
as  soon  as  the  same  was  given  to  him,  take  the  said  Lydia 
Burnard  from  the  said  police  court  and  her  safely  convey  to  the 
said  prison,  and  there  deliver  her  to  the  keeper  thereof. 

3.  The  said  Lydia  Burnard  had  not  at  any  time  from  the  time 
when  she  was  so  taken  by  the  plaintiff  as  aforesaid,  to  or  at  the  time 
when  she  was  so  delivered  by  the  plaintiff  or  at  any  other  time, 
goods  or  money  sufficient  to  bear  the  charges  of  herself  the  said 
Lydia  Burnard  and  of  the  plaintiff  who  so  conveyed  her  or  any 
part  thereof. 

4.  Afterwards,  namely,  on  tbe  14th  day  of  August,  1879,  the 
said  magistrate  sitting  as  aforesaid,  did  at  the  request  of  the 
plaintiff  ascertain  the  sum  which  ought  to  be  paid  to  the  plaintiff 
for  so  conveying  the  said  Lydia  Burnard  to  the  said  prison  to  be 
the  sum  of  \s.  6d.,  and  did  thereupon  then  at  the  police  court 
aforesaid,  according  to  the  form  of  the  statute  II  &  12  Yict.  c. 
42,  s.  26,  in  such  case  made  and  provided,  make  an  order  upon 
and  directed  to  the  defendant  as  and  then  being  the  treasurer  of 
the  said  county  of  Surrey,  and  by  which  said  order  the  said 
magistrate  then  ordered  the  defendant  as  such  treasurer  as  afore- 
said to  pay  to  the  plaintiff  as  such  constable  as  aforesaid,  the  said 
sum  of  Is.  6(2.,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided. 
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6.  The  laid  plaintiff  afterwards,  and  before  the  oomniencement      Uvum 
of  this  aotion — ^to  wit,  on  the  16th  day  of  Aogast,  1879,  duly    .ji,^^;;,,^ 

Codaced  and  presented  the  said  order  to  the  defendant,  then  ofthmCouiitt 
ing  snoh  treasurer  as  aforesaid,  for  payment,  who  then  had  in    or  Subrbt. 
his  hands  as  such  treasurer  sufficient  money  of  the  said  ooanty,        7^ 

arising  out  of  the  coonty  rate  of  the  said  coanty ;  bat  the  said         .' 

defendant  refused  to  pay  the  said  sum,  or  any  part  thereof,  to  the  Co8t$  of  am" 
nlaintifiP,  on  the  ground  that  the  liability  to  pay  such  sum  had  ^^^ppri- 
been  transferred  from  the  defendant  to  the  Secretary  of  State  by  '^^  ^  ^^^ 
the  Prison  Act,  1877  (40  &  41  Vict.  c.;21). 

6.  On  the  13th  day  of  August,  1879,  John  Allcrofl)  was  duly 
committed  by  Qt.  Chance,  Esq.,  one  of  the  magistrates  of  the 
police  courts  of  the  metropolis,  sitting  at  the  Police  Court  at 
Lambeth,  in  the  said  county  of  Surrey,  to  take  his  trial  for  felony 
committed  in  the  said  county,  and  the  said  magistrate,  by  a 
warrant  of  commitment  under  his  hand  and  seal,  in  the  form  P.  1, 
in  the  schedule  to  the  11  &  12  Yict.  c.  43,  addressed  to  the 
plaintiff,  commanded  the  plaintiff  to  take  the  said  John  Allcroft, 
and  him  safely  convey  to  Her  Majestjr's  prison  at  Clerkenwell,  in 
the  county  of  Middlesex,  and  there  to  deliver  him  to  the  keeper 
thereof,  who  was  commanded  to  receive  the  said  John  AUcrofb 
into  the  said  prison,  and  there  safely  keep  him  until  he  should 
thence  be  delivered  by  due  course  of  law. 

7.  The  plaintiff  did  as  commanded  by  the  said  warrant,  and, 
as  soon  as  the  same  was  given  to  him,  take  the  said  John  Allcroft 
from  the  said  police  court,  and  him  safely  convey  to  the  said 
prison,  and  there  deliver  him  to  the  keeper  thereof. 

8.  The  said  John  Allcroft  had  not  at  any  time  from  the  time 
when  he  was  so  taken  by  the  plaintiff  as  aforesaid  to,  or  at  the 
time  when  he  was  so  delivered  by  the  plaintiff,  or  at  any  other 
time,  goods  or  money  sufficient  to  bear  the  charges  of  himself,  the 
said  John  Allcroft,  and  of  the  plaintiff,  who  so  conveyed  him,  or 
any  part  thereof. 

9.  Afterwards,  namely  on  the  14th  day  of  August,  1879,  the 
said  magistrate  sitting  as  aforesaid  did,  at  the  request  of  the 
plaintiff,  ascertain  the  sum  which  ought  to  be  paid  to  the  plaintiff 
for  so  conveying  the  said  John  Allcroft  to  the  said  prison  to  be 
the  sum  of  1^.  6(2.,  and  did  thereupon  then  at  the  said  police 
court  aforesaid,  according  to  the  form  of  the  statute  11  &  12 
Yict.  0.  42,  s.  26,  make  an  order  upon  and  directed  to  the  defen- 
dant, as  and  then  being  treasurer  of  the  said  county  of  Surrey, 
the  said  order  being  in  a  form  to  the  like  effect  as  the  form  P  2 
in  the  schedule  in  the  said  last- mentioned  Act,  and  by  which 
said  order  the  said  magistrate  then  ordered  the  defendant,  as 
such  treasurer  as  aforesaid,  to  pay  to  the  plaintiff,  as  such  con- 
stable as  aforesaid,  the  said  sum  of  la.  6(2.,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided. 

10.  The  said  plaintiff  afterwards,  and  before  the  commence- 
ment of  this  action,  to  wit,  on  the  15th  day  of  August,  1879,  duly 
produced  and  presented  the  said  order  to  the  defendant,  then 


1880. 
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MuLUNB     being  sncli  treasnrer^  for  payment^  who  iihen  had  in  his  hands  as 
Tbsabubbb    ^^^^  treasurer  soffioient  money  of  the  said  oonntj^  arising  out  of 
Of THiGomrrT^^®  county  rate   of  the  said  county;  but  the  said  defendant 
OF  SuBBST.    refused  to  pay  the  said  sum  of  la.  6d,,  or  any  part  thereof^  to  the 
plaintiff^  on  the  ground  that  the  liability  to  pay  such  sum  had 
been  transferred  from  the  defendant  to  the  Secretary  of  State 
Coats  o/cpn-    under  the  Prisons  Act,  1877  (40  &  41  Vict.  c.  21). 
^S^te^aol       ^^'  '^®  questions  for  the  opinion  of  the  Court  are:  Whether 
toners  o  gao     ^^  liability  to  pay  the  said  sum  of  Is.  6d.,  for  conveying  the  said 
Lydia  Bumard  to  prison^  is  transferred  from  the  defendant  to  the 
Secretary  of  State  by  the  Prisons  Act,   1877.      Whether  the 
liability  to  pay  the  said  sum  of  1«.  6(2.,  for  conveying  the  said 
John  Aileron  to  prison,  is  transferred  from  the  defendant  to  the 
Secretary  of  State  by  the  said  Prisons  Act. 

12.  If  the  Court  shall  answer  both  these  questions  in  the 
negative,  then  judgment  is  to  be  entered  for  the  plaintiff  with 
costs,  including  the  costs  of  this  case ;  but  if  the  Court  shall 
answer  both  in  the  affirmative,  then  judgment  is  to  be  entered  for 
the  defendant,  with  costs,  including  the  costs  of  this  case.  If  the 
Court  shall  answer  one  question  in  favour  of  the  plaintiff,  and  the 
other  in  favour  of  the  defendant,  then  judgment  is  to  be  entered 
accordindhr,  but  without  costs. 
By  27  Geo.  2,  c.  3,  sect.  1,  it  is  enacted : 

That  when  anj  person,  not  having  goods  or  money,  within  the  county  where 
he  is  taken,  sufficient  to  hear  the  charges  of  himself  and  of  those  who  conToy 
him,  is  committed  to  jail  or  the  House  of  Correction  hy  warrant  from  any  justice 
or  justices  of  the  peace,  then  on  application  by  any  constable  or  other  officer  who 
conveyed  him  to  any  justice  of  the  peace  for  the  same  oounty  or  place,  he  shall, 
upon  oath,  examine  into  and  ascertain  the  reasonable  expenses  to  be  allowed  such 
constable  or  other  officer,  and  shall  forthwith,  without  fee  or  reward  by  warrant 
under  his  hand  and  seal,  order  the  treasurer  of  the  county  or  place  to  pay  the 
same,  which  the  said  treasurer  is  hereby  required  to  do^  as  soon  as  he  reoeivw 
such  warrant;  and  any  sum  so  paid  shidl  be  allowed  in  his  aocounta. 

By  11  &  12  Vict.  c.  42,  sect.  26,  it  is  enacted : 

That  the  constable  or  any  of  the  constables  or  other  persons  to  whom  the  said 
warrant  of  conmiitment  shall  be  directed  shall  convey  such  accused  person  therein 
named  or  described  to  the  gaol  or  other  prison  mentioned  in  such  warrant,  and  there 
deliver  him,  togetiier  with  such  warranty  to  the  gaoler,  keeper,  or  governor  of  such 
gaol  or  prison,  who  shall  thereupon  give  such  constable  or  other  person  so  delivering 
such  prisoner  into  his  custody  a  receipt  for  such  prisoner,  setting  forth  the  state  and 
condition  in  which  such  prisoner  was  when  he  was  delivered  into  the  custody  of  such 
gaoler,  keeper,  or  governor.  And  in  all  cases  where  such  constable  or  other  person 
shall  be  entitled  to  his  costs  or  expenses  for  conveying  such  person  to  such  prison  as 
aforesaid,  it  shall  be  lawful  for  the  justice  or  justices  who  shall  have  committed  the 
accused  party,  or  for  any  justice  of  the  peace  in  and  for  the  said  county,  riding, 
division,  or  other  place  of  exclusive  jurisdiction  wherein  the  offence  is  alleged  in  the 
said  warrant  to  have  been  committed,  to  ascertain  the  sum  which  ought  to  be  paid  to 
such  constable  or  other  person  for  conveying  such  prisoner  to  such  gaol  or  prison,  and 
also  the  sum  which  should  reasonably  be  allowed  him  for  his  expenses  in  returning, 
and  thereupon  such  justice  shall  mi^e  an  order  upon  the  treasurer  of  such  county, 
riding,  division,  liberty,  or  place  of  exclusive  jurisdiction,  or  if  such  place  of  exclusive 
jurisdiction  shaJl  be  contributory  to  the  county  rate  of  any  county,  riding,  or  division, 
then  upon  the  treasurer  of  such  county,  riding,  or  division  respectively;  or  in  the 
county  of  Middlesex,  upon  the  overseers  of  the  poor  of  the  parish  or  place  within 
which  the  offence  is  alleged  to  have  been  committed ;  for  payment  to  such  constable 
or  other  person  of  the  sums  so  ascertained  to  be  payable  to  him  in  that  behalf ;  and 
the  said  treasurer  or  overseers,  upon  such  order  being  produced  to  him  or  them 
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vatpeotiTsly,  ahftll  pay  the  amount  thereof  to  snoh  oonstabla  or  other  person  prodnoing  MuuJirB 

the  same,  or  to  any  person  who  shall  present  the  same  to  him  or  tfaiem  for  payment :  v. 

PioTided  noTerthelese  that  if  it  shall  appear  to  the  jnstioe  or  jnstioes  by  whom  any  Tskabubbb 
Boeh  warrant  of  commitment  against  snoh  prisoner  shall  be  granted  as  aforesaid  that  or  thi  Goumtt 

sneh  prisoner  hath  money  sufficient  to  pay  the  expenses  or  some  part  thereof,  of  con-  of  Subbey. 

▼eying  liim  to  snoh  gaol  or  prison,  it  shall  be  lawfol  for  snoh  justice  or  justices,  in  his  

or  their  discretion,  to  order  snoh  money  or  a  snffloient  part  thereof  to  be  applied  to  snoh  1880. 

pupose.  —«. 

By  the  Prisons  Act  1865  (28  &  29  Vict.  o.  126),  sect.  6,  the  ^%^ 
prison  anthorities,  for  the  purposes  of  that  Act,  are  declared  to  soners  to  gaoL 
be : 

1.  As  raspects  any  prison  belonging  to  any  oonnt^,  except  as  hereinafter  men- 
tioned, or  to  any  riding,  diyision,  nnndred,  or  liberty  of  a  county,  haying  a 
separate  court  of  quarter  sessions,  the  justices  in  quarter  sessions  assembled. 

By  the  Prison  Act,  1877  (40  &  41  Vict.  c.  21),  s.  4 : 

All  expenses  incurred  in  respect  of  the  maintenance  of  prisons  to  which  this 
Act  applies,  and  of  the  prisoners  therein,  shall  be  defrayed  out  of  moneys  pro- 
▼ided  by  Parliament. 

By  sect.  28 : 

A  prisoner  shall  be  deemed  to  be  in  legal  custody  wheneyer  he  is  being  taken 
to  or  from,  or  wheneyer  he  is  confined  in  any  prison  in  which  he  may  be  law- 
fully confined,  or  wheneyer  he  is  workmg  outside  or  is  otherwise  beyond  the  walls 
of  any  such  prison  in  [the  custody  or  under  the  control  of  a  prison  officer  belong- 
ing to  such  prison,  and  any  constable  or  other  officer  acting  under  the  order  of 
any  justice  of  the  peace  or  magistrate  haying  power  to  conmiit  a  prisoner  to  prison, 
may  eonyey  a  prisoner  to  or  from  any  prison  to  or  from  which  he  may  be  legally  com- 
mitted or  remoyed,  notwithstanding  such  prison  may  be  beyond  the  constablewick  or 
other  jurisdiction  of  such  constable  or  officer,  in  the  same  manner  and  with  the  same 
incidents  as  if  such  prison  were  within  such  constablewick  or  other  jurisdiction. 

By  sect.  57 : 

A  *^  prisoner,**  for  the  purposes  of  this  Act,  means  any  person  committed  to  prison 
on  remand,  or  for  trial,  safe  custody,  punishment,  or  otherwise ;  and  **  the  mainte- 
nance of  a  prisoner "  includes  all  such  necessary  expenses  incurred  in  respect  of  a 
prisoner  for  food,  clothing,  custody,  safe  conduct,  and  remoyal  from  one  place  of 
confinement  to  another,  or  otherwise,  from  the  period  of  his  conmiittal  to  prison 
until  his  death  or  discharge  from  prison,  as  would,  if  this  Act  had  not  passed,  haye 
boen  payable  by  a  prison  authority  ;  witii  this  proyiso,  that  nothing  in  this  Act  shall  * 

exempt  a  prisoner  from  payment  of  any  costs  or  expenses  in  respect  of  his  con- 
veyance to  prison  or  otherwise,  which  he  would  haye  been  liable  to  pay  if  this 
Act  had  not  passed. 

By  sect.  61 : 

In  this  Act  the  expression  "  prison  authorities,"  "justices  in  sessions  assembled," 
and  "  yisiting  justices,"  shall  respectiyely  haye  the  same  meaning  in  relation  to  any 
prison  as  they  haye  in  the  Prisons  Act,  1865,  and  expressions  defined  in  that  Act  haye 
the  same  meaning  also  in  this  Act 

The  SoUcitor-Oeneral  (Sir  H.  Giffard,  Q.C.),  with  him  Avory, 
argued  for  the  plaintiff. — ^These  sams  of  money  are  payable  to  the 
plaintiff  by  the  defendant  under  27  Geo.  2,  c.  8,  s.  1,  but  not  out 
of  the  funds  of  the  prison  authority  of  the  county.  The  expenses 
transferred  to  the  Consolidated  Fund  by  the  Prison  Act  of  1877 
are  only  those  which  were  before  payable  by  the  prison  authori- 
ties, who  are  defined  to  be  the  justices  at  quarter  sessions.  These 
expenses,  too,  are  limited  to  the  period  of  each  prisoner's  incarce- 
ration, as  appears  from  sect.  4  of  the  Prison  Act,  1877,  and  do 
not  include  those  of  conveyance  to  prison.     "  From  the  period  of 
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MuLuxs     his  committal  to  prison^''  wliich  are  the  words  used  in  seot.  57, 
Tbiabcbib    '^'"^^  mean  from  his  reception  in  prison, 
ovthbOodmtt     Herachell,  Q.O.  (with  him  E.  Ola/rice)  for  defendant. — ^By  the 
OF  SuBBST.    Prison  Aot^  1877^  all  prisons  are  transferred  from  the  management 
^TTT        of  the  previous  prison  authorities  to  that  of  the  Home  Secretary^ 
'       and  provision  is  made  amongst  ofcher  thingfs  for  commitments  to 
Costa  of  can-    distcoit  prisons^  in  cases  which  were  before  rec^^oired  to  be  only  to 
wR^t^'aoL  P™®*"*  ^  ^^^  county.    This  may  involve  additional  expense  in  the 
'^  ^'  ^9       conveyance  of  prisoners^  although  generally  economy,  which  is  the 
object  of  the  Act,  may  be  advanced  thereby ;  and  it  would  be  at 
all  events  reasonable  that  this  liability  shoidd  be  borne  by  the 
same  fand  which  secures  the  advantage  of  the  transfer  of  manage- 
ment;  and  the  only  difficulty  in  so  interpreting  the  57th  section 
is  the  payment  of  these  expenses  by  the  treasurer  of  the  county. 
He,  however,  pays  the  expenses  incurred  by  the  prison  authority, 
and  the  omission  of  express  mention  of  that  authority  does  not 
necessarily  imply  that  the  treasurer  is  to  pay  the  money  out  of  a 
different  fund.    The  28th  section  shows  that  the  Act  is  not  limited 
in  its  application  to  the  period  or  pla6e  of  actual  incarceration. 
The  26th  section  of  11  &  12  Yict.  c.  42,  renders  the  prisoner 
himself  liable  for  his  conveyance,  instead  of  the  treasurer  of  the 
county  or  overseers,  in  case  of  his  having  sufficient  money.     If, 
therefore,  these  expenses  are  not  transferred  by  the  Prison  Act, 
1877,  the  proviso  of  sect  57  must  be  entirely  superfluous. 

The  Solicitor-General  in  reply. — ^The  proviso  of  this  sect.  57 
must  be  assumed  to  have  been  inserted  merely  ex  ahundanti 
cautedl :  at  all  events  its  inapplicability  to  any  possible  state  of 
circumstances  is  no  sufficient  reason  for  overriding  the  express 
words  of  the  enacting  part  of  the  section. 

Lush,  J. — This  is  a  matter  which  is  not  free  from  doubt,  but  I 
am  inclined  to  accept  the  arguments  of  the  Solicitor-General  and 
give  judgment  for  the  plaintiff.  It  is  clear  from  the  statutes 
passed  before  the  Prison  Act,  1877,  that  the  expenses  of  the  kind 
incurred  in  this  case  were  payable  by  the  treasurer  of  the  county 
without  reference  to  the  prison  authority,  except  when  the 
prisoner  was  himself  able  to  pay  the  amount.  This  Prison  Act 
imposes  the  future  expenses  of  prisons  and  of  the  prisoners 
therein  upon  the  Treasury,  and  we  have  to  look  at  sect.  57  to  see 
what  those  expenses  are  :  the  words  most  nearly  applying  to  the 
matters  in  dispute  are  for  safe  conduct  and  removal  from  one  place 
of  confinement  to  another,  or  otherwise,  from  the  period  of  a 
prisoner's  committal  to  prison  until  his  discharge,  as  would  have 
been  payable  by  a  prison  authority.  These  were  expenses  not 
literally  payable  by  a  prison  authority,  and  we  must  consider 
whether  the  section  can  include  anything  more.  It  is  no  doubt 
natural  to  expect  from  a  proviso  that  it  should  relate  to  something 
referred  to  in  the  enactment;  but  I  cannot  say  that  it  is  enough 
of  itself  to  imply  such  an  enactment,  when  other  provisions  are 
inconsistent  therewith.  Looking  at  the  4th  section,  the  Act 
appears  to  relate  to  the  period  of  a  prisoner's  being  actually  in 
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prison^  and  the  expenses  incnrred  during  that  period  are  those     Muuins 
treated  by  the  67wi  section :  committal  to  prison  must^  mean    rp^Lj.^ 
reception  in  prison,  not  the  act  of  commitment  by  the  magistrate,  or  thb  Ooumtt 
The  expenses  which  would  have  been  payable  by  a  prison  autho-    of  Subrst. 
rity  do  not  touch  these  charges,  and  the  matter  would  have  been        ^7^ 
plain  enough  except  for  this  unfortunate  proviso.   I  see  nothing  to  .' 

which  it  can  refer;  but  the  enacting  part  is  to  my  mind  sufficiently  Costs  ofcon- 
clear,  and  my  only  conclusion  is  that  the  proviso  must  be  rejected  ^^^  J^  , 
as  superfluous.     1  think  our  judgment  must  be  for  the  plaintifiT.      '^'"^^  ^  ^^ 

Manistt,  J. — I  am  of  the  same  opinion,  and  I  found  my  judg- 
ment mainly  on  the  words  ''  such  necessary  expenses  as  womd 
'^have  been  payable  by  a  prison  authority.''  Mr.  Herschell  says 
that  the  treasurer  of  a  county  is  required  to  pay  these  charges  as 
representing  the  county  justices  wno  are  the  prison  authority. 
There  are,  however,  two  cases  provided  for  in  sect.  26  of  11  &  12 
Vict.  c.  42,  one  being  in  Middlesex  and  one  in  any  county  other 
than  Middlesex :  if  it  were  intended  that  the  prison  authority 
should  defray  these  charges  in  either  case,  it  would  have  probably 
been  so  in  both ;  at  all  events  it  would  have  been  strange  if  the 
state  of  things  were  different  in  the  two  cases,  and  it  must  be  so 
if  sect.  57  is  to  be  read  as  Mr.  Herschell  contends.  I  think  we 
must  reject  the  proviso  as  without  effect,  but  that  is  the  only 
difficulty  in  deciding  as  we  do. 

Jvdgment  for  plaintiff. 

Solicitors  for  plaintiff,  Hare  and  Fell,  for  the  Treasury  Solicitor. 
Solicitor  for  defendant,  F.  F^  Smallpeice. 
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Sittings  at  Nisi  Piaus. 

May  10  to  15,  1880. 
(Before  Cockbuen,   C.J.) 

Beg.  on  the  Psosecution  of  Lamb&i  v.  Labouohibs.  (a) 

Libel^^Pleading — Justification — General    charge    supported    by 

specific  staiementS'^^Plea  proved  in  substance — Evidence, 
On  the  trial   of  an  i/ndictmevvt  for   libels   the   Ubel  being  that 

(a)  Reported  hj  W.  F.  Fiklabon,  Esq.,  Barrister-at-Law. 
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the  prosecutor  was  one  of  a  gcmg  of  card'Sharpera,  innuendo, 
that  he  cheated  at  ca/rdss  and  the  plea  stating  specific  instances  of 
card-sharping  or  cheating  at  cards,  and  also  that  he  confederated 
with  others  for  the  purpose  of  playing  and  cheating  at  cards, 
and  did  so  play  and  cheaJt  at  various  places : 

Held,  that  it  was  sufficient  to  prove  the  plea  in  substance,  and  thai 
it  was  so  proved,  the  jury  finding  that  in  two  instances  the 
plaintiff  did  cheat  at  cards,  and  that  he  did  confederate  with  the 
other  persons  for  the  purpose  of  so  playing  as  alleged;  and  thai 
it  was  not  necessary  to  prove  other  instances  alleged. 

"A  report  of  the  Frencn  police  to  the  Oriminal  In/oestigation 
Department  in  London,  stigmatising  the  prosecutor  and  his 
associates  as  swindlers  and  card-sharpers,  a  copy  of  which  was 
read  by  tJis  defendant  to  a  friend  of  the  prosecutors  before  the 
Ubel  was  published,  as  the  materials  on  which  it  was  founded : 

Held,  admissible,  not  as  proof  of  the  facets  stated,  and  therefore, 

Semble,  not  in  proof  of  the  justificaiion,  but  under  the  general  issue 
as  leading  up  to  the  publication  of  the  libel,  and  as  evidence  of 
bona  fides,  and  honest  belief  in  its  truth,  and  so  in  aid  of  a 
defence  under  the  general  issue,  and,  semble,  that  there  was 
such  defence. 

Qucere,  whether  a  foreigner,  admitted  to  be  a  gambler  and  expelled 
from  a  foreign  country  on  such  a  charge,  and  just  arrived  in  this 
country,  where  he  is  passing  himself  off  under  a  name  and  title 
to  which  he  is  not  entitled,  can  prosecute  for  libel  for  the  mere 
pubUcalion  of  the  effect  of  such  a  report  honestly,  without 
mdlice  and  for  the  pvhUc  benefit. 

If,  however,  prima  fade  evidence  is  given  in  proof  of  thejustificO' 
tion,  the  on/us  is  then  on  the  prosecutor  to  disprove  it,  and  his  not 
calling  witnesses,  whom  he  rmist  be  in  a  position  to  call  and  who 
will  be  friendly  to  him,  is  strong  evidence  against  him. 

INDICTMENT  for  libel  in  a  paper  called  Truth,  on  the  25ih 
day  of  Jti]j,  1878^  on  the  prosecutor,  calling  himself  Demetri 
Lambrij  the  libel  imputing  to  him  that  he  was  "  one  of  a  gang  of 
oard-sharpers/' 

The  indictment  stated  that  the  defendantj  contriving  and 
maliciously  intending  to  injure  one  Demetri  Lambri,  and  to 
deprive  lum  of  his  good  name^  fame,  credit,  and  reputation,  (a) 

(a)  These  allegatioiu  obvioiiBly  imply  what  on  the  old  forms  of  indietment  or 
deoluation  for  libel  was  always  expressly  alleged,  that  the  prosecutor  (or  plaintiff) 
was  a  person  of  good  name,  fame^  and  repntation,  and  enjoying  a  good  onanoter, 
of  whicii  the  defendant  intended  to  deprive  him  by  the  libel  complained  of,  which, 
tiiongh  it  would  not  require  express  evidenoe  to  establish  it,  would,  on  the  general 
issue,  admit  of  evidence  for  the  defence  to  disprove  the  good  character  alleged, 
the  injuiy  to  which  was  the  very  basis  of  the  action  or  prosecution,  or  to  negative 
the  midicious  intent  to  injure  it  Hence  it  was  that  in  a  prosecution  for  libel  it  was 
not  necessary  to  plead  a  justification,  and  indeed,  as  it  would  admit  the  proeeontor's 
good  character  and  the  defendant*8  intent  to  injure  it,  it  was  in  that  sense, 
in  a  cziminal  prosecution,  not  admissible.  It  was  sufficient  to  negative  the  essential 
allegations  in  the  indictment  (or  declaration)  that  the  prosecutor  or  plaintiff  was  of 

C  character,  and  that  tiie  defendant  intended  to  injure  it  by  a  false  and  malicious 
;  and,  Uiough  in  a  proeeeution  it  might  not  be  admissible  to  prove  a  malicious 
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and  to  bring  him  into  pnblio  contempt  and  disgrace^  and  to  cause        ^^^ 
it  to  be  believed  that  he  is  a  swindler  and  a  cheats  and  conspires  p^^l^g^oir 
with  certain  persons  to  win  money  from  other  persons  by  means    of  Laxbbi 
of  firand^  unlawful  devices^  and  ill  practices  in  playing  at  cards^  g- 

and  intending  also  to  cause  it  to  be  believed  that  he  makes  his  ^^^^"'**'^ 
money  by  cheating  at  cards^  on  the  26th  day  of  July,  1878,       issa 
unlawfully  and  mahoiously  did  write,  print,  and  publish  of  him  a       -— 
false,  scandalous,  and  mahoious  libel  in  a  newspaper  called  Truth,  jiJ^^^. 
containing  divers  false  and  malicious  and  de&matory  matters  of    Evidmee. 
and  concerning  the  said  Lambri,  and  one  Belliard,  and  one 
Guagni,  accordmg  to  the  tenor  and  effect  following : 
''According  to  information  which  I  have  received  Lambri— 

and  injurionB  libel  to  be  tme,  it  was  admiflaible  under  the  general  issne  to  show  that 
it  was  not  maliolons,  because  not  intended  to  injnre,  being  honestly  belioTod  to  be 
true  of  a  man  i?ho  had  not  the  good  character  alleged.  It  was  laid  down,  no  donbt, 
In  the  Star  Chamber  that  a  libd  oonld  not  be  Justified  on  an  indictment  (Z>e  LibeUia 
Famon8^  6  Ooke  Rep.  854),  for  a  jostifloation  would  confess  the  indictment,  which 
alleged  that  it  was  published  malioionsly,  and  with  intent  to  injure  a  person  who  at 
the  time  of  pablishing  the  libel  enjoyed  a  good  character.  It  has  never  been  held 
ihat  it  wonld  not  be  a  good  defence  under  the  general  issue  to  disproTe  that,  while 
it  has  long  been  settled  that  if  the  libel  appears  to  be  true  the  court  will  not  grant  an 
information  for  it  (Rex  ▼.  Bicherton^  Strange  498),  which  is  the  reason  why,  on 
an  apidication  for  an  information,  the  party  always  deposes  to  his  innocence.  And 
on  the  trial  of  an  indictment  which  alleges  a  criminal  offence  it  is  conceiTed  that 
the  malicious  intent  or  bad  motlTe  which  are  alleged  are  essential  to  be  proTed,  and 
that  if  they  are  disproved,  or  if  the  prosecutor  does  not  appear  to  have  a  good 
oharaeter,  there  is  a  defence  on  the  general  issue,  for  the  ground  of  the  prosecution  is 
a  malidouB  injury  to  a  good  character.  It  does  not  militate  against  this  argument  that 
though  a  libel  may  be  justified  in  an  action,  it  cannot  be  on  an  indictment  (jOropp  r, 
Tihey^  8  Salk.  225\  for  a  justification  confesses  the  malice,  which  may  be 
inooTiBistent  as  to  a  oudm  for  damages,  but  is  of  the  essence  of  the  criminal  offence. 
It  was  long  ago  settled  that  in  an  action  for  libel  or  slander  the  defendant  might 
under  the  general  issue  give  in  evidence  the  occasion  and  manner  of  speakinff  or 
publishing  the  words,  is.,  to  disprove  the  alleged  injury  or  intent  to  injure,  and  wow 
an  ezonse  for  the  utterance  or  publication  msproving  malice  (Sndth  v.  Bu^ardton, 
^iraies,  20) :  and  though  the  defendant  could  not,  on  the  general  issue,  give  evidence  of 
the  truth  of  the  ohazge  in  the  libel  where  it  amounted  to  treason  or  felony  (because 
they  were  oaptal  crimes,  and  the  finding  of  a  jury  amounted  to  a  presentment  on 
which  the  party  might  at  once  be  indicted)  that  rather  implies  that  in  other  cases 
the  justiflcation  might  be  proved ;  and  even  if  not,  it  is  to  be  observed  that  a  justifi- 
eation  on  the  ground  merely  of  tiie  truth  admitted  the  malicious  intent  to  injure 
a  person  of  good  oharaoter,  and  that,  though  it  might  not  afiiect  a  plea  as  a  bar 
to  a  claim  for  damaees,  might  consistently  be  held  not  to  bar  an  indictment  for 
a  malidous  injury.  And  it  is  conceived  that,  on  the  other  hand,  it  was  open  to  the 
defendant  under  the  genwal  issue  to  disprove  a  malicious  injuiy  by  disproving  the 
maUoe  or  the  injury.  The  declaration  or  indictment  in  the  old  form  in  libel  stated 
that  the  plaintiff  or  prosecutor  was  a  person  of  good  character,  and  especially  in  the 
particular  matter  or  avocation  in  respect  of  which  the  libel  was  complained  of,  and 
tiiat  the  defendant,  intending  to  injure  him  in  that  character,  falsely  and  maliciously 
published  the  alleged  libel ;  and  all  this,  under  the  general  issuo,  could  be  controverted. 
Thus,  in  an  action  by  a  stock-jobber  for  libel  on  lum  in  that  character,  he  had  to  allege 
that  he  dealt  lawfuUv  and  entered  into  lawful  contracts,  and  oonduotod  himself  with 
integrity,  Ac, ;  and  his  declaration  was  bad  on  ffeneral  demurrer,  if  it  did  not  state 
that  the  business  he  carried  on  was  lawful :  (^orrU  v.  LangdaU^  2  Bos.  ft  P.  289.) 
So  in  any  case  in  wluch  it  miffht  be  under  some  circumstances  unlawful  Where 
the  libel  was  of  a  plaintiff  in  his  trade,  it  could  be  shown  under  the  general 
iasoe  that  it  was  not  lawful  {Manning  v.  CJmmit,  7  B.  ft  0.  862) ;  for  a  person 
who  carries  on  an  illegal  avocation  cannot  niaintain  an  action  for  a  libel 
regarding  his  conduct  in  such  avocation :  {Hvnt  v.  Bdl,  7  Bing.  1.)  On  the 
tame  principle,  it  was  open  to  the  defendanti  under  the  general  issue,  to  show  that 
then  were  at  the  time  of  the  libel  numerous  reports  to  theeffeet  of  what  was  imputed, 
bseaase  thfi  showed  that  in  iaot  the  plaintiff  had  not  the  charaeter  xepnsented,  and 
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meaning  the  said  Demetri  Lambri — a  Frenchman  named  Belliard 
and  Ghiagni,  an  Italian^  are  a  ^ng  who  live  bjricttrd-sharping/' 
meaning  thereby  that  the  said  Demetri  Lambri  is  a  swindler  and 
a  oheat^  and  that  in  fact  the  said  Lambri  lives  bv  cheating  or 
playing  at  cards^  and  that  he  and  the  said  Belliard  and  Gnagni 
had^  previous  to  the  libel^  conspired  together  in  cheating  divers 
persons  in  playing  at  cards  to  tiie  great  damage  and  disgrace  of 
the  said  Demetri  Lambri. 

Second  count  setting  forth  the  words  vrithout  the  innuendo  as 
to  the  alleged  meaning. 

Plea  (1)  Not  guilty  of  the  said  premises  charged  upon  the 

which  it  was  sappoeed  had  been  injured.    It  was  held,  indeed,  that  evidenca  tha.t  the 
libel  was  merely  a  repetition  of  c<«nmon  nunonn  whioh  were  prevalent  at  the  time  of 
the  publication,  and  on  which  the  libel  was  founded,  was  inadmiaaible  (  Waitkman  t. 
Weever^  11  Price,  257 ;  Jones  ▼.  SUvenSf  U>,  285) ;  bat  tiiere  the  evidence  offered  was  only 
of  BUBpioions  of  specific  facts,  and  was  not  deemed  to  show  that  in  fact  the  pUintifirfl 
character  was  affected  by  them ;  and  in  other  cases  where  snoh  evidence  has  been 
rejected,  it  was  not  directed  to  reports  cnrrent  and  affecting  the  plaintiff's  chaimoter 
at  the  time  of  the  libel.    In  one  case  it  was  held  by  OressweD,  J.,  that  wheve  the 
defendant  at  the  time  of  uttering  the  words  referred  to  certain  reports  cnrrent  against 
the  plaintiff,  which  he  stated  he  had  reason  to  believe  were  true,  he  oonld,  upon  the 
general  issue,  prove  that  such  reports  had  in  fact  prevailed  in  the  plaintiff's  neighbonr- 
hood,  and  were  the  common  topic  of  oonversation  before  the  words  were  uttered  Iqr 
the  defendant :  (lUcharda  v.  Richards,  2  M.  ft  R.  557.)  In  a  subsequent  case,  in  whid^ 
that  ruling  was  cited  and  not  disapproved  of,  evidence  to  show  that  the  plaintiff  was 
bdieved  to  be  addicted  to  the  evil  practices  imputed,  was  held  inadmissible,  only 
because  the  evidence  was  not  confined  to  the  time  prior  to  the  libel,  but  might 
have  been  understood  as  applying  to  rumours  after  theubeLand  possibly  originated  Iqr 
the  libel  itself:  (77u>jnpton  v.  iVya,  16  Q.  B.  Rep.  176.)    The  ffeneral  questioo,  it  is 
true,  was  thereby  open ;  but,  as  there  had  been  a  ruling  of  an  enunent  judge  in  favour 
of  the  rule  here  submitted,  and  after  argument  none  of  the  judges  dissented  from  it, 
and  on  the  contrary  carefully  distinguidied  the  case,  it  is  oonoSved  that,  to  say  the 
least,  that  view  may  fairly  be  maintained.    It  is  true  that  the  evidence,  where  it  has 
been  admitted,  has  been  admitted  as  going  to  the  damages ;  but  that  is  su£Qoieat,  for 
it  might  be  carried  to  the  effect  of  showing  that  there  was,  and  could  be,  no  injnxy  to 
the  character,  so  that  there  could  be  no  injury  to  it  for  which  damages  ooula  be 
recovered,  and  no  malicious  injury  to  it  for  which  an  indictment  could  be  sustained. 
These  cases  were  cited  and  recognised  in  one  more  recent  in  this  courts  in  whloh  Lord 
Denman,  0.«f.,  in  the  judgmenti  appears  to  have  admitted  that  on  the  general  Issue  in 
an  action  it  would  be  an  answer  to  show  that  the  plaintiff  **  was  a  person  who  had  no 
right  to  sue  in  a  court  of  justice  for  an  injury  to  his  character  **  (by  reason  of  his 
being  engaged  in  horse  racing) ;  but  the  court  held  that  in  the  particular  case  **  the 
objection  was  groundless  **  (IxKsause  horse  racing  was  not  in  itself  illegal),  and  even  if 
it  were,  it  would  only,  apart  from  fraud,  be  a  mere  breach  of  positive  law  in  a 
narticular  matter,  which  would  not  deprive  a  person  of  all  protection  to  his  character 
m  matters  connected  with  the  transaction  (GreviiU  v.  C/uqnnanj  5  Q.  B.  745),  for  he 
might  be,  as  in  that  case  he  was,  a  person  of  the  highest  character.    But  in  another 
case  it  appears  to  have  been  admitted  that  a  person  could  not  sue  for  an  injury  to  a 
business  he  could  not  legally  carry  on  without  some  legalisation,  as  e.g.  a  licence,  which 
was  not  alleged  (Bigneuj,  Buzxai-d,  8  H.  ft  N.  217),  though  that  would  not  prevent 
him  from  suing  for  an  injury  to  property  or  character,  assuming  either  to  exist ;  and 
good  character,  of  course,  would  m  presumed  until  the  oontrarv  appeared.  The  general 
issue  at  common  law  puts  in  issue  the  whole  substance  of  the  onarge,  either  on  a 
declaration  or  an  indictment.    The  "  new  rules  **  of  pleadmg,  based  as  they  were  on  a 
desire  to  split  it  up  into  distinct  issues,  tended  to  obscure  this  in  actions ;  but  even  in 
actions  it  still  admitted  evidence  to  disprove  the  malice,  for  it  was  held  that  it  admitted 
the  defence  of  a  privileged  communication,  as  it  is  called — an  incorrect  expression,  the 
true  nature  of  the  defence  being  simfdy  to  negative  the  malice,  which  is  the  essence 
of  the  action.    Thus,  Lord  Denman,  in  giving  judgment  to  that  effect,  said :  <*  In  the 
instance  of  an  action  of  slander,  mentioned  in  the  Rules,  it  is  said  that  the  plea  of  not 
guilty  will  operate  as  before  in  denial  of  the  words  having  been  spoken  malioioaalj; 
•nd  therefore  the  defence  of  a  privileged  communioationi  as  it  goes  to  the  very  root  of 
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defendant  (a) ;  (2)  For  a  second  plea  pursuant  to  the  statute  (b),        Rbq. 
that  the  said  alleged  libels  are  and  each  of  them  is  true  in  substance  p^^^^,^ 
and  in  hct,  in  this,  that  before  the  publishing  of  the  libels  the    ^  lambbi 
said  Demetri  Lambri  did,  in  the  month  of  April,  1877,  come  to         v. 
London  for  the  purpose  of  gaining  a  livelihood  by  gambling  and  Labouohbbb. 
cheating  at  cards,  and  did  accordingly  play  and  cheat  at  cards  at       x^go. 
divers  places  there,  and  especially  procured  an  introduction  to       -; — 
two  persons  named  De  Sterke,  residing  at  39,  Burton-crescent,  -  fjStt"  _ 
and  visited  them  at  their  house,  and  there  on  the  23rd  day  of   ^j^^i^ 
April,  1877,  played  at  cards,  and  by  cheating  thereat  won  of  one 
Bertha  the  sum  of  271.,  and  of  the  other,  Laura,  the  sum  of  40Z., 
which  sums  were  then  by  those  persons  paid  to  him;  andjalso 
upon  two  days  in  April,  1877,  to  wit,  on  the  20th  and  21  at  days 
of  April,  went  with  a  confederate  whose  name  is  to  the  defendant 
unknown,  to  a  house  No.  8,  St.  James-place,  Aldgate,  in  the  City 
of  London,  and  there  on  such  days  played  at  cards  with  one 
Mr.  Grober  and  other  persons  whose  names  are  to  the  defendant 
unknown,  and  by  cheating  thereat  did,  with  the  assistance  of  such 
confederate,  win,  and  did  thereby  obtain,  the  sum  of  70Z.,  and  the 
defendant  farther  says  that  before  the  publishing  of  the  libel  the 
said  Lambri  did,  to  wit,  in  1877,  unlawndly  confederate  and  agree 
and  conspire  with  Belliard,  Guagni,  and  others  to  the  defendant 
unknown,  that  they,  the  said  confederates  and  conspirators,  should 
act  in  concert  as  gamblers  and  cheats  for  the  purpose  of  assisting 
one  another  in  playing  at  cards  and  otherwise  gambling,  and  in 

the  eompl«int»  need  not  be  ploaded  :*'  (X£2SeT.  FHctt  5  A  ftlC.  646.)  It  goeetothe 
Tery  root  of  the  complaint  becanae  it  is  neoeaeary  to  negative  malioe :  (JRor^ar  ▼. 
WetUm,  5  Bing.  N.  0.  710.)  If  in  ench  aotione  it  ie  neoessary  specially  to  traTene  the 
allegation  made  by  way  of  inducement,  that  is  only  by  yirtoe  of  the  statutory 
rules,  and  at  common  law  it  would  not  haTC  been  necessary,  and  it  would  hare  been 
in  issue  under  not  guilty ;  and  trials  on  indicbnent  are  still  as  they  were  at  common 
law,  except  so  far  as  Lord  Campbell's  Act  extends  the  right  of  the  defendant  by 
enabling  him,  without  disproying  the  prosecutor's  character  or  negatiying  malice,  to 
plead  a  Justification  on  the  groimd  of  tiie  truth  of  the  charges  made,  and  the  public 
mterest  in  their  disclosure.  But  it  is  conoeiTed  tiiat  it  is  open  to  the  defendant,  under 
the  general  issue,  especially  on  sn  indictment,  to  negatiTe  the  good  character  and 
the  maHoious  injury,  and  vius  destroy  the  very  basis  gI  the  action  or  the  prosecution; 
lor  the  object  of  a  posecution  is  to  protect  a  person  of  good  character  and  reputation, 
just  as  the  object  of  an  action  is  to  compensate  him  for  an  injury  to  it.  And  it  is 
one  thing  to  disprove  the  posaession  of  the  good  name  and  fame  and  reputation 
alleged  by  the  prosecutor,  and  quite  another  thing  to  prOTC  precisely  particular 
allegatiotts  of  immorality  or  dishonesty.  This  was  strongly  fllustrated  in  the  present 
ease,  which  affords  a  remarkable  illustration  of  the  practical  operation  of  the  law  of 
libel  as  it  is  now  understood  and  administered.  For  enough  was  admitted  by  the  prose- 
secutor,  or  proTcd  without  difficulty,  to  show  that  the  liM  could  not  have  injured,  or 
have  been  intended  to  injure,  any  "  good  name  or  reputation  "  he  had  acquired  or  was 
entitled  to  in  this  countiy,  where  he,  a  foreigner  admitted  to  hare  been  expelled  from 
two  oountriee,  and  with  reports  of  the  police  against  him,  had  (according  to  his 
own  account)  only  just  arrived  at  the  time  of  tiie  alleged  libel;  but  the  proof 
of  the  matters  alleged  in  the  plea  of  justification  was  extremely  difficult,  and  indeed, 
on  the  trial  of  the  prosecution  against  the  printer,  the  necessary  proof  could  not  be 
furnished,  and  he  was  actually  convicted  and  fined.  It  was  only  by  accident  that  the 
evidence  was  discovered  in  this  case,  and,  as  the  libel  was  general,  it  was  held  to  be 
sufBoient  to  prove  it  in  substance.  But  it  is  conceived  there  was  an  ample  defence 
under  the  general  issue. 

(a)  Vide  ante.  There  was  a  defence  on  the  general  issue,  but  it  was  not  thought 
safe  to  rely  on  that  alone. 

{b)  Lord  OampbeU's  Libel  Act,  6  ft  7  Vict.  o.  96. 
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Ban.        procuring  persons  of  wealth  and  ignorant  of  their  true  character 

OK  THi      m^^  history,  and  supposing  them  to  be  gentlemen  of  position  and 

OF  liAMBsa     respectability,  who  played  for  amusement  only,  to  game  with 

V.  some  members  of  the  confederacy  for  their  mutual  profit  and 

Labouuumb.  advantage;  and  that  the  said  confederates,  by  means  of  false  and 

1880.       fraudulent  representations  as  to  position  and  character,  and  by 

assuming  from  time  to  time  divers  di£ferent  characters,  and  by 

Ju^n^tF  falsely  pretending  that  they  were  persons  of  respectability  and 
EMwobT  social  standing,  by  their  mutual  aid  and  co-operation  idiould 
procure  themselves  to  be  received  into  the  society  of  persons  of 
wealth  who  would  be  likely  to  game  with  and  to  lose  money  to 
them  if  they  should  be  admitted  into  such  society,  and  by  the 
like  means  gain  admission  into  clubs  and  other  places  where  such 
persons  would  be  found,  and  by  falsely  pretending  that  they 
played  for  amusement  and  independently  of  one  another  might 
induce  such  persons  to  game  and  play  with  them  for  money,  and 
thereby  be  enabled  to  win  money  from  such  persons  and  cheat 
and  defraud  them.  And  that  the  said  Lambri,  Belliard,  and 
Guagni  did  in  pursuance  of  such  conspiracy  severally  leave 
France  in  February  1878,  and  come  to  London;  and  that  Lambri 
did,  in  pursuance  of  such  conspiracy,  falsely  assume  and  proeure 
himself  to  be  called  and  known  by  the  title  of  Pasha,  and  did  falsely 
pretend  to  be  a  person  of  wealth  and  respectability  and  good 
Bocidl  standing,  and  did  thereby,  and  with  the  aid  and  co-operation 
of  the  other  conspirators,  procure  himself  to  be  received  and 
entertained  as  a  guest  at  tiie  house  of  Sir  John  Sebright,  Bart., 
to  wit,  in  April,  May,  and  June,  1878 ;  and  the  said  Guagni  did  in 
pursuance  of  the  conspiracy  falsely  pretend  that  he  was  attached 
to  the  Italian  Legation  in  raris ;  and  that  Lambri,  Belliard,  and 
Guagni  did  by  means  of  such  false  representations  procure  them- 
selves to  be  aidmitted  as  members  of  or  visitors  to  London  clubs, 
to  wit,  the  London  and  County  Club  and  the  Cavendish ;  and  in 
pursuance  of  such  conspiracy,  and  with  the  knowledge  and 
connivance  and  by  the  aid  and  co-operation  of  Belliard  and 
Guaffni,  the  said  D.  Lambri  did  at  the  said  houses  and  cluba 
fiJsely  assume  the  dignity  and  title  of  Pasha,  and  did  on  divers 
occasions  in  April,  May,  and  June,  1878,  at  the  said  dubs 
induce  divers  persons,  members  of  such  clubs,  whose  names  are 
to  the  defendant  unknown,  to  play  with  them  at  baccarat  and 
other  games  of  cards,  and  bv  cheating  and  fraudulent  devices 
did  win  from  such  members  large  sums  of  money;  and  so,  as 
herein  appears,  the  said  libel  is  true  in  substance  and  fact  And 
further,  the  defendant  says,  pursuant  to  the  statute,  that  before 
the  publishing  of  the  libels  there  had  been  established  in  London, 
to  tne  common  injury  and  against  good  morals,  divers  pro- 
prietary clubs  for  the  purpose  of  gaming  for  reward  to  the 
proprietors,  into  which  clubs  admission  was  obtained  by  large 
fees  paid  to  the  proprietors  for  the  privilege  of  gaming  there, 
and  mto  which  young  and  inexperienced  persons  were  induced 
to  go,  and  were  entrapped  by  designing  persons  for  the  porpoae 
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of  inducing  them  to  play  upon  unequal  terms  with  the  gamblers        Rk. 
and  designing   persons   frequenting  clubs,    and    beyond   their  puJJJjJ^^j, 
means,  and  so  as  to  injure  themselves,  and  thereby  many  such    of  Lambbi 
persons  had  been  much  injured,  and  such  clubs  were  in  truth  v, 

and  in  fact  illegal  gaming  houses;  and  the  defendant  for  the  L^bopq™". 
public  good  had  endeavoured  to  procure  their  suppression,  and       iggo. 
that  for  this  purpose  he  wrote  and  published  certain  articles       -^ — 
concerning  them,  and  the   alleged    Ubels  were    published    in  j^J^^^^^ 
pursuance  of  such  lawful  endeavours,  and  as  a  part  of  a  series     Evidence, 
of  articles  published  for  that  purpose.     And  the  defendant  says 
that  for  these  reasons  it  was  for  the  public  benefit  that  the 
alleged  libels  should  be  published,  because  it  was  right  and 
proper  that  persons  should  not  be  imposed  upon  by  the  false 
assumption  of  title  on  the  part  of  Lambri,  and  should  not  be 
allowed  to   form    an   erroneous    notion  of  his    character   and 
position,    but  should   be   informed  of  his  real  character  and 
position,  and  of  his  being  an  adept  at  cards,  and  a  gambler  (a), 
and  that  he  should  not  be  allowed  to  introduce  himself  into 
society  under  that  falsely  assumed  title  as  a  gentleman  playing 
for  his  amusement,  and  that  the  public  should  be  protected  from 
the  acts  and  devices  of  the  said  confederates. 

On  this  plea  an  issue  was  joined. 

Sir  H.  Uiffwrd,  Littler j  and  Moloney,  for  the  prosecution. 

0.  BusseTl,  W.  O.  Hanrisonj  and  F.  H.  Lewis,  for  the  defen- 
dant. 

It  appeared  in  the  ode  de  naiasance  of  the  prosecutor  that  he 
was  a  foreigner,  bom  in  Mitylene,  in  Ghreece,  and  that  his  original 
name  was  ''  Lambou  Kallias.^'  He  himself  swore  that  he  was 
never  in  this  country  until  May,  1878,  the  alleged  libel  being  in 
July,  1878.  It  appeared  clearly  on  his  own  evidence  (as  stated 
by  Cockbum,  C.J.)  that  he  was  a  regular  gambler,  and  it  was 
stated  by  his  coimsel  in  opening  the  case  that  he  had  been  expelled 
firom  Bdgium  and  France ;  and  though  he  stated  that  the  order 
of  expulsion  had  been  reversed  in  one  country,  and  that  an 
application  for  the  reversal  of  a  similar  order  in  the  other  was 
under  consideration,  the  latter  part  of  the  statement  was  contra- 
dicted by  a  witness  (from  the  French  police),  and  there  was  no 
eridence  but  the  prosecutor's  statement  as  to  the  other,  {b) 

It  appeared  further  that  in  June,  1878,  the  defendant  met  the 
prosecutor  in  society  (in  the  house  of  Sir  J.  Sebright,  mentioned 
in  the  plea)  and  found  him  passing  as  ''  Lambri  Pasha.''  This 
was  proved  beyond  a  doubt  by  a  respectable  gentleman,  who  also 
met  him  there,  and  swore  that  he  was  so  addressed  by  Lady 
Sebright,  and  by  himself  as  ''  Pasha  "  and  Votre  Excellency,  and 

(a)  Alter  dexnnrrer. 

(6)  Under  these  circamBtaiioes  how  conld  it  be  maintained  that  (as  alleged  in  the 
indiotment)  the  libel  was  published  to  injure  and  deprive  him  of  his  good  name,  fame,  and 
repataUon,  ue.,  in  this^coontry,  where  it  was  pnblished—  seeing  &at  he  ooold  not  be 
Mid  to  hare  acquired  any  in  this  country,  and  certainly  appeared  to  have  none 
abroad?  But  this  point,  though  it  arose  on  the  general  issue  (vide  ante,  note  a,  p.  420), 
iraa  not  taken,  relUnoe  being  plaoed  on  the  Jnstifloation. 
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Rio.        the  prosecaior  himself  stated  that  there  was  high  play  there^ 

oNTBM      though  this  was  not  witnessed  by  the  gentleman  referred  to. 

OT  lSSS"^  It  further  appeared  that  Billiard  and  Guagni  oame  over  to  London, 

V,  and  were  at  the  same  hotel  as  that  at  which  the  prosecutor  stayed, 

Labouohbrb.  mxd  that  at  an  hotel  at  which  the  prosecutor  stayed  his  name  was 

1880.       P^^  ^P  ^  '^Lambri  Pasha/'    And  further  that  he  had  got 

'       admission  to  the  clubs  mentioned,  and  there  won  large  sums— 

^A^  —  ^  much  as  700i.  and  1600Z.  at  a  time ;  and  though  there  was  no 
Emdma'^  express  evidence  of  foul  play  on  his  part,  it  appeared  on  his  own 
evidence  that  in  more  than  one  instance  payment  was  refused ; 
and  though  in  one  instance  in  which  he  admitted  the  cheque  was 
stopped  he  said  it  was  for  want  of  assets  there  was  no  other 
evidence  of  it;  and  in  one  instance  he  admitted  the  letters  being 
produced  which  proved  that  the  loser  had  refused  to  pay  unless 
the  prosecutor  cleared  himself  from  certain  charges  made  against 
him. 

It  was  admitted  that  he  never  was  a  "  Pasha,"  and  the  only 
explanation  given  was  that  he  had  been  private  secretary  to  the 
secretary  of  Midhat  Pasha,  of  which,  however,  there  was  no 
evidence  but  his  own  statement. 

It  appeared  that  in  June,  1878,  in  consequence  of  some 
inquiries  made  about  these  persons  in  Scotland-yard,  the  head  of 
the  Criminal  Detective  Department  there  had  communicated  with 
the  Pr^fet  of  Police  in  Paris,  and  had  received  a  report  from  him, 
of  which  the  defendant  had  obtained  a  copy,  and  he  had  inserted 
in  a  paper  called  Truth,  of  which  he  was  proprietor  and  editor, 
a  statement  as  to  these  persons,  and  especially  as  to  ''  Lambri," 
to  the  effect  that  this  was  not  lus  real  name,  and  that  he  was  not 
a  Pasha,  but  an  impostor  and  a  regular  gambler,  and  passing  him- 
self off  as  a  Pasha  for  the  purpose  of  obtaining  access  to  dubs  and 
private  society,  and  thus  enabling  him  to  pursue  his  gambling,  to 
ms  own  profit  and  the  prejudice  of  others. 

A  friend  of  the  prosecutor's  thereupon  saw  the  defendant,  and 
offered  him  a  letter  signed  by  the  prosecutor  for  insertion  in  the 
paper.  The  defendant  accepted  it  for  publication  and  published 
it,  but  told  the  prosecutor's  mend  that,  upon  information  which 
he  had  received — meaning  the  report  of  the  French  police,  which 
he  produced  and  read  to  him — ^he  should  iJso  publidi  a  counter^ 
statement,  which  on  the  25th  July  he  accordingly  did,  and  that 
was  the  libel  complained  of:  to  the  effect  that  the  prosecutor  and 
his  associates  were  a  gan^  of  card  sharpers,  (a) 

Sir  E.  Qiffard,  in  opemng  the  case  for  the  prosecution,  said  he 
should  not  call  the  prosecutor  until  he  saw  what  case  was  made 
by  the  evidence  in  support  of  the  justification,  though  he  cer- 
tainly should  call  him  to  contradict  it  if  any  case  was  made. 
This  course,  he  said,  had  been  approved  of  by  Lord  Campbell,  CJ. 
in  the  case  of  Beg.  v.  Newman  (b),  when  Achilli,  the  prosecutor, 

(a)  The  pnbUflher  had  been  proBeonted  and  oonTicted,  there  being  no  eTidenoe  to 
inrove  the  jtistificAtion,  and  the  defence  nnder  the  general  iiioe  not  being  Indaied  on. 
(Jb)  1  £1.  &  BI.  558,  also  reported  in  a  separate  form  by  the  present  reporter. 
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was  called  in  contradiotion  of  the  evidence  on  the  plea  of  jostifica-        Hao. 
tion.  (a)  <>»  ™" 

Accordingly  the  case  for  the  prosecution  consisted  of  proof  of    of  Lambbt 
the  publication  of  the  libel^  of  which  it  was  admitted  that  Mr.         v. 
Labouchere  was  the  author.  Labodohkbis. 

0.  Buasell  then  opened  the  case  for  the  defence^  and  evidence        188O. 
was  given  in  support  of  the  plea  of  justification.  7— 

In  support  of  the  statement  at  the  commencement  of  the  libel —  jiuf'^fi^on--- 
"  According  to  information  I  have  received/^  Lambri,  Belliard^     Evidence. 
and  Guagni  are  a  gang  who  live  by  card-sharping — proof  was 
offered  of  a  report  firom  the  Prefect  of  Police  in  Paris  to  the 
head  of  the  Criminal  Investigation  Department  in  Scotland-yard 
relating  to  those  persons. 

Mr.   Howard   Vincent^  head  of  the    Criminal  Investigation 
Department^  was  called^  and  stated  that  in  July,  1878,  in  oonse- 

Juenoe  of  an  inquiry  he  had  addressed  to  the  Prefect  of  Police  in 
^aris,  he  had  received  a  report,  which  he  produced ;  but  declined 
to  give  up  until  directed  so  to  do,  as  he  said  that  such  documents 
were  considered  secret,  and  never  disclosed. 

CocKBUBN,  C. J.,  desired  to  look  at  it,  and  it  was  handed  to  him 
in  this  form : 

Enqre:  Lambbi,  Bsluabd,  and  Qvaqtxl 

Prof^ciore  of  Police, 

PaHb,  July  9th,  1878. 
(Translation.) 

Sm,— In  yonr  letter  ol  the  15th  nit.  yon  aaked  me  to  forward  to  yon  any 
infennation  1  conld  reepeoting  Lambri,  Belliard,  and  Gnagni,  in  London  at  the  preeent 
time. 

Lambri  is  none  other  than  Lambrinides,  aged  about  forty,  bom  in  Roumania,  whose 
father  is  a  banker  at  Odeasa. 

Taking  by  turns  the  names  of  Lambertini,  Lambrini,  Lambrinides,  Fathil,  and 
Lambri,  he  assiduously  frequents  gaming  houses  and  the  casinos  of  mineral  watering 
places. 

Belliard  St.  Saurenr  T Jules  Edward),  aged  thirty-seven,  was  bom  at  Valenciennes, 
and  has  lived  for  seTenu  years  in  Paris  (No.  62,  Rue  de  rAroade\ 

He  is  a  former  waiter  in  the  neighbourhood  of  Marseilles,  and  is  described  as  a  very 
clever  Greek,  He  visits  watering  places  in  company  with  Lambrinides  and  De  Guagni 
de  If  aroonrald  (Fabio).  This  lMt»  who  is  of  liondon  origin,  is  thirty-nine  years  of 
age,  and  has  lived  for  the  last  three  years  at  No.  8,  Avenue  Peroier.  He  has  never 
been  attached,  as  he  alleges,  to  the  Italian  Legation,  and  is  not  known  at  the  Oonsulate- 
Genersl  of  Italy  in  Paris. 

This  individual  sometimes  calls  himself  a  person  with  private  means,  and  some- 
times a  merchant,  but  in  reality  he  has  no  profession,  and  appears  only  to  live,  as  well 
as  the  others  above  mentioned,  by  swindling  at  play,  Sbc, 

Signed  for  the  Pbefbot  ov  Pougb. 

To  the  IMreetor  of  the  Department  of  Oriminal  Investigation. 

CocEBUBN,  G.J.  said  the  document  would   not  of    itself  be 
admissible  in  evidence,  as  it  was  a  mere  statement  by  one  person 

(a)  But  that  was  on  the  trial  of  a  criminal  information,  in  the  application  for  which 
ihB  prosecutor  had  ^ready  denied  the  truth  of  the  charges  in  the  Ubel,  which,  it  may 
be  added,  extended  over  his  whole  life.  And  yet  certainly  it  has  always  been  usual, 
«ven  on  the  trial  of  a  oriminal  information,  and  before  Lord  Campbell's  Act,  when 
the  truth  could  not  be  put  in  issue  at  the  trial,  to  call  the  prosecutor  in  the  first 
instance,  the  proceeding  being  for  the  vindication  of  character.  That  course  was 
taken,  for  example,  on  the  trial  of  Phillips  on  a  criminal  information  for  a  libel  on 
ttie  Duke  of  Onmberland,  before  Lord  Denman,  O.J.,  Oonrt  of  Queen's  Bench,  June, 
1888)  when  the  Duke  was  called. 
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Rvo.        to  another^  and  would  not  be  evidence  on  the  issne  as  to  tlie 

OF  Lambri        Russell,  who  had  said  in  his  addreBS  to  the  jury  tibat  a  copy  of 

V.  it  had  been  read  to  a  person  sent  by  the  prosecutor  with  a  letter 

Labouombb.  ^  ^Q  defendant  (in  answer  to  a  prior  publication),  which  was 

1880.        inserted  in  the  paper,  and  of  which  the  libel  was  a  comment, 

•;; —       offered  to  prove  this,  and  proposed  to  put  the  copy  in  as  evidence 

Jua^fi^on-"  ^^  statements  made  to  the  prosecutor  or  his  agent  in  the  matter. 

Evidence,     j^st  before  the  publication  of  the  alleged  libel. 

CoOKBUfiN,  C.J .,  said  that  he  thought  on  that  ground  the  copy 
thus  read  would  be  admissible,  as  leading  up  to  the  publ^^tion 
of  the  libel,  and  as  part  of  a  conversation  with  the  prose  o's 
friend,  who,  however,  was  not  an  agent  to  make  admissions  on 
hispart  as  to  its  truth. 

Tne  witness  stated  that  the  copy  produced  was  on  official 
paper,  and  appeared  to  have  borne  the  official  stamp  at  the  top, 
but  which  lubd  been  torn  off;  and  that  it  was  in  the  handwriting 
of  some  clerk  in  the  office,  and  he  had  no  doubt  of  its  authen- 
ticity, though  he  had  not  authorised  it  to  be  given  out,  and  that 
it  was  irregular  to  give  out  copies  of  such  documents. 

A  witness  was  (»Jled  who  proved  that  after  the  11th  day  of 
July,  when  the  first  paragraph  as  to  the  prosecutor  appeared  in 
the  paper,  a  friend  of  the  prosecutor  called  at  the  office  with  a 
letter  signed  by  the  prosecutor  for  insertion  in  the  paper,  and 
saw  Mr.  Labouchere  in  the  presence  of  the  witness,  and  Mr. 
Labouchere  read  to  him  the  document  now  produced  as  the 
authority  on  which  he  had  made  his  statements.  The  prosecu- 
tor's letter  was  inserted  in  the  paper  on  the  25th  day  of  July, 
and  along  with  the  alleged  libel,  which  had  reference  to  it. 
The  document  was  put  in. 

A  witness  was  caUed  who  stated  that  in  1863  he  knew  Lambri, 
the  prosecutor,  at  Cairo,  as  a  ga/rgon  de  la  roulette  at  a  gambling 
house  there,  where  roulette  was  played,  and  that  Lambri  was 
employed  by  the  proprietor  to  open  the  play  at  the  roulette 
table,  for  which  he  would  be  paid  a  few  francs  a  day.  Witness 
saw  him,  he  said,  often,  at  the  roulette  tables  there,  and  in  1876 
he  saw  him  in  Paris,  where  he  went  by  the  name  of  Lambrinides, 
and  appeared  to  be  in  poor  circumstances,  running  up  a  debt  of 
180  francs  for  refreshments,  part  of  which  he  left  unpaid.  And 
this  was  confirmed  by  a  clothes  dealer  from  Paris,  who  stated 
that  in  November  and  December,  1876,  the  prosecutor  sold  him 
some  articles  of  dress,  and  pawn-tickets  for  similar  articles ;  and 
both  these  witnesses  identified  the  prosecutor. 

Another  witness,  an  Englishman  (who  admitted  that  he  had 
been  convicted  of  forgery),  stated  that  early  in  1877  he  met  the 
prosecutor  in  Paris  with  a  person  named  De  Metrovich,  with 
whom  the  prosecutor  was  lodging,  and  that  the  prosecutor — ^who 
appeared,  he  said,  to  be  in  bad  circumstances,  and  to  be  doings 
nothinff  except  going  with  De  Metrovich  to  gambling  houses^- 
asked  ibe  witness  what  games  were  played  in  London,  and,  being 


OBIMINAL  LAW  CA8BS.  429 

told  ybroj  said  tiiat  he  and  De  MetrovioH  were  the  best  players  in        B»* 
Europe  at  faro,  and  showed  him  a  trick  by  which  they  played,  p^^^^o^ 
The  witness  farther  stated  that  it  was  arranged  between  them    o^  laxbsi 
that  he  should  take  them  to  London^  and  introduce  them  to  any  v. 

gambling  clubs  or  houses  where  they  could  play,  and  that  he,  I^^^^^^^hkhb. 
payinff  their  expenses,  should  share  their  winnings;   that  he        isso. 
accorcUngly,  on  the  16th  day  of  April,  1877,  brought  them  to       -— 
London,  and  took  Uiem  that  night  to  an  hotel  in  the  Suston-road,  jj^^^^,,^^ 
where  they  lodged  for  two  days ;  that  he  took  them  the  two  next     Evidence, 
nijg^hts  to  a  gambling  house  in  the  Oity,  where  they  played 
with  a  man,  from  whom  they  won  money  ;  and  that  he  uien  took 
them  to  the  house  of  two  women  he  knew  in  Burton-crescent — 
Bertha  and  Laura  De  Sterke — ^where  also  they  played  and  won 
money,  and  that  the  De  Sterkes  believed  it  was  won  unfairly, 
and  violently  accused  them  of  cheating.     The  lodging-house 
keeper  was  called  to  confirm  this,   and   identified    Lambri  in 
Court.    The  man  with  whom  Lambri  and  De  Metrovich  were  said 
to  have  played  at  the  house  in  the  City  was  called,  and  confirmed 
the  story,  stating  that  he  suspected  their  play,  and,  in  order  to 
defeat  it,  on  the  second  evening  altered  ttie  mode  of  arranging 
the  cards,  on  which  they  gave  up  play  and  left.     The  De  Sterkes 
were  also  called,  and  gave  evidence  in  confirmation,  stating  that 
they  believed  they  were  cheated,  and  violently  accused  the  men 
of  it  at  the  time. 

A  witness  who  had  been  introduced  to  Lambri  in  1878  stated 
that  he  had  introduced  him  to  the  London  and  County  Club, 
and  had  seen  him  play  there,  and  had  also  seen  him  at  the 
Cavendish  Club,  and  had  seen  Guagni  there.  This  witness, 
who  was  firiendly  to  Lambri,  also  admitted  that  he  was  sometimes 
called  '' Pasha''  at  the  dubs,  but  only,  he  said,  as  fun  and  as  a 
nickname. 

A  gentleman  who  had  been  secretary  of  another  club,  however, 
where  Lambri  had  got  admitted,  said  that  he  was  always 
addressed  as  '^  Lambri  Pasha,''  and  not  at  aQ  in  fun  or  by  wa^  of 
nickname.  In  the  club  book,  indeed,  he  was  entered  "  Monsieur 
Lambri,"  but  he  never,  the  witness  said,  disclaimed  being  a 
Pasha.  And  another  gentleman,  who  had  met  Lambri  at  Sir  John 
Sebright's,  stated  that  he  was  addressed  there  as  Pasha  and 
Voire  JSxcellenee,  and  he  never  repudiated  the  title. 

Finally,  it  was  proved  that  Lambri  had  been  expelled  from 
France,  and  it  was  also  stated  that  he  had  been  expelled  from 
Belgium. 

In  answer  to  the  case  thus  made. 

The  prosecutor  was  called,  and  gave  a  history  of  himself,  denying 
that  he  was  ever  in  Cairo,  describing  himself  as  having  made  a 
fortune  partly  in  Persia  and  partly  in  Boumania,  where  he  said  he 
made  the  acquaintance  of  Midhat  Pasha,  and  as  having  come  to 
Paris  in  1876  with  this  fortune,  part  of  which  he  said  he 
deposited  with  a  friend,  a  secretary  of  Midhat's,  and  part 
he  deposited  at  an  hotel;  and  in  1877  he  said  that  he  placed  the 
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Bm.        greater  parfc  of  it  in  several  banks,  in  confirmation  of  wfaicli  lie 

o^-^^  prodnoed  bank  receipts  for  30001.,  dated,  however,  in  Oct.  1877, 

OF  T.4iiit»f    and  giving  no  confirmatory  evidence  as  to  his  circnmstances  in 

V.  1876.      He  denied  altogether  the  statements  as  to  his  having 

Labouohbm,  }^qqj^  in  poverty  in  1876,  and  as  to   the  incidents  alleged   to 

iggo.       have  oocarred  then;  and  he  denied  the  alleged  visit  to  London 

•; —       in  April,  1877,  declaring  that  he  was  never  in  London  until  March, 

J  HH^Hon^  1878,  when  he  came,  he  said,  with  secretaries  of  Midhat  Pasha. 

^£m^^y~  So  denied  that  he  had  ever  represented  himself  as  Pasha,  and 

explained  that  his  being  sometimes  called  so  had  arisen  from  his 

having  associated  with  Midhat  Pasha  and  being  secretary  to 

Ismael  Pasha,  Midhat's  secretary.     He  admitted  having  been  a 

good  deal  associated  with  Belliard  and  Goagni,  and  having  been 

with   them   to  various  places    on  the   Continent,  where  they 

played ;  and  he  admitted  that  they  came  over  to  England  about 

the  time  he  came  over  in  1878,  and  stayed  at  the  same  hotel. 

He  admitted  playing  at  clubs  and  houses  for  large  sums,  but  he 

said  losing  as  well  as  winning,  though  he  admitted  that  he  won 

such    sums    as   300{.,  700Z,,  and    15002.      He    admitted    that 

in  one  instance  a  cheque  given  him  for  1500Z.  was  not   paid, 

but  he  said  it  was  refused  for  want  of  assets.    He  admitted  that 

in  another  case  he  had  won  a  large  sum  from  a  gentleman,  who 

refused  to  pay  it  until  he  had  given  proof  of  the  fiJsehood  of  the 

charges  made  against  him,  and  that  he  had  not  yet  given  such 

proof;  but  he  denied  ever  playing  unfairly,  and,   except  the 

instances  spoken  to  by  the  witnesses  for  the  defence,  there  was  no 

express  proof  of  it.    He  admitted  a  telegram  to  him  firom  Belliard, 

'^  IJseless  to  go  to  Cairo ;  come  to  Italy  as  arranged,  or  come  back 

to  arrange  other  affairs,^'  and  he  said  these  affairs  were  affiurs 

of  pleasure.     He  admitted  having  written  to  some  one  else  who 

played,  "  He  has  telegraphed  to  me  to  go  to  Spa.'^     He  admitted 

being  at  Spa,  Baden,  and  other  well-known  gambling  resorts. 

He  admitted  playing  in  London  with  Belliard,   and  also  with 

Gui^ni ;  but  he  said  he  lost  rather  than  won,  and  lost  lOOOZ.  at 

one  of  the  private  houses  referred  to,  and  he  negatived  the  charges 

in  the  plea. 

CocKBUBN,  C.  J.,  in  summing  up  the  case  to  the  jury  said :  The 
law  as  applicable  to  the  case  is  clear ;  there  can  be  no  doubt  there 
is  a  libel;  and  the  question  on  the  special  plea  is  twofold:  first,  are 
the  matters  stated  in  it  sufficiently  proved  ?  and  next,  was  it  for 
the  public  interest  that  they  should  be  made  known  ? 

The  substance  of  the  libel  is  that  the  prosecutor  was  one  of  a 
gang  of  card-sharpers,  and  engaged  with  others  in  cheating  at 
cards — ^in  effect,  that  he  is  a  professional  gambler  who  resorts  to 
foul  practices  in  order  to  cheat  at  cards. 

As  to  the  first  question  with  reference  to  the  first  part  of  the 
plea,  the  specific  acts  of  cheating  alleged  to  have  taken  place  in 
April,  1877,  the  evidence  of  the  principal  witness  is  tainted,  but 
it  is  confirmed,  and  the  question  for  you  is,  whether  on  the  whole 
of  the  evidence  the  charges  are  proved. 
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If  you  do  not  believe  those  charges^  then  certainly  the  case  for        Rm. 
the  aefenoe  would  be  extremely  weak.    For  the  ubel  does  not  pg^^^^oH 
relate  to  the  transactions  alleged  to  have  occurred  in  1877  ;  for  it    of  Lahbri 
18  admitted  that  in  1878^  when  the  libel  was  published,  these         v. 
matters  were  not  known  to  the  defendant.    The  libel  relates  to  ^^^^^ 
card-sharping  in  1878,  as  the  prosecutor's  practice  at  this  time,       iggo. 
and  the  defendant  justifies  the  libel  by  alleging  that  in  1878,  the       -: — 
prosecutor,  with    the  two   persons    referred  to— Belliard  ^w^dj^^^T^^ 
G-uagni— came  to  this  country  for  the  purpose  of  playing  as  card-     Evidence, 
sharpers,  and  practising  foul  arts  at  play.    And  tnere  is  certainly 
no  eroress  evidence  of  this ;  there  is  no  evidence  beyond  the 
fact  of  their  being  habitual  gamblers  j  there  is  no  evidence  of 
their  actually  resorting  to  foul  practices  at  play. 

Upon  this  question  I  must  warn  you  that  the  report  of  the 
French  police— -a  copy  of  which  has  been  admitted  in  evidence 
merely  as  having  been  read  by  the  defendant  to  a  person  sent 
by  the  prosecutor — though  it  may  be  material  in  one  point  of 
view  in  favour  of  the  defendant,  as  showing  that  he  wrote  the 
libel  upon  information  he  had  received  (a),  is  yet  not  evidence  of 
the  truth  of  the  facts  it  sets  forth,  being  upon  statements  received 
from  unknown  and  perhaps  unreliable  sources. 

But  if  you  think  that  the  former  charges  are  proved,  and  that 
the  prosecutor  and  his  confederate  did  play  tricks  at  play  in  1877, 
and  did  thereby  win  money  from  the  persons  referred  to — then 
you  may  reasonably  infer  that  he  would  play  in  the  same  way  at 
other  times  and  places.  It  is  all-important,  therefore,  that  you 
should  be  satisfied  as  to  the  truth  of  those  earlier  charges, 
because  the  defendant  has  to  prove  that  the  prosecutor  in  1878 
was  engaged  with  others  in  card-sharping  and  cheating  at 
cards ;  and  there  is  no  acfcual  evidence  of  their  so  playing  in  that 
year,  though  there  is  evidence  of  circumstances  of  suspicion,  as 
their  coming  over  here  in  that  year  about  the  same  time  and  bein^ 
here  together,  and  their  being  at  gaming  clubs  here,  and  their 
having  been  at  gambling  places  on  the  Continent  together,  and 
the  suspicious  telegrams  as  to  going  to  Spa  and  arranging  their 
affiurs.  There  is  evidence  also  of  their  playing  at  clubs  in 
London,  though  there  is  no  positive  proof  that  they  played 
un&irly.  There  is  evidence  of  a  cheque  not  having  been  paid, 
though  the  prosecutor  said  it  was  want  of  assets  ;  and  there  is 
evidence  that  in  another  instance  the  gentleman  who  lost  reftised 
to  pay  until  the  prosecutor  had  shown  the  charges  against  him  to 
be  fake ;  but  there  is  no  positive  evidence  of  cheating  at  cards.  It 
is  clear  that  these  persons  were  gamblers ;  it  is  not  concealed  that 
the  prosecutor  Lambri  is  an  habitual  gambler,  and  the  affairs 
alluded  to  may  be  affairs  of  gambling,  but  the  gambling  might 
not  have  been  unfair— of  that  you  must  judge  from  all  the 
circumstances — and  there  is  this  observation  to  be  made,  that 
these  persons,  De  Metrovich,  Belliard,  and  Guagni,  the  prose- 
cutor's friends  and  associates,  have  none  of  them  been  called  on 

{a)  Ab  alleged  in  the  libel  itself. 
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Rm.       his  pBxtj  though^  if  they  and  he  are  ixmooenfc,  tiheir  evidence  would 
p^^™      have  been  most  matenal  in  his  fayoor.    No  doabt  it  is  for  the 
or  Lambri    defendant  to  make  oat  his  jostification ;  but  when  bl  prima  facte 
V,  case  has  been  made  ont^  and  the  prosecutor  undertakes  to  answer 

Labouohbbe.  i|j  ni^^  admits  that  it  calls  for  an  answer,  it  is  for  him  to  make  his 
1880.       answer  as  complete  and  satis&otory  as  he  can,  and  to  produce  any 
-7-r-        evidence  it  is  in  his  power  to  give  in  order  to  support  it.    Nor 
J  ^^^H^      must  it  be  forgotten  that  the  object  of  such  a  prosecution  for 
^^Mb^HT'  ^^  is  professedly  to  vindicate  the  prosecutor's  character,  and  it 
is  not  therefore  a  question  as  to  technical  rules  of  proof  or 
pleading,  or  as  to  leg^  obligation  to  give  certain  evidence ;  but  it 
IS  for  the  person  who  thus  undertakes  to  vindicate  his  character 
to  adduce  any  evidence  it  is  in  his  power  to  offer  in  order  to  rebut 
the  imputations  against  him ;  and  you  may  therefore  fairly  ask 
yourselves  whether,  if  these  persons  had  not  been  associated  with 
the  prosecutor  in  the  evil  practices  alleged,  he  would  not  have 
been  eager  to  produce  them  as  witnesses  to  rebut  the  charges 
made  against  him.     But  they  have  not  been  called,  nor  has  there 
been  any  explanation  of  their  absence.     On  the  whole  case,  there- 
fore, it  is  for  you  to  consider  whether  or  not  the  defendant  has 
made  out  the  truth  of  the  matters  alleged  in  the  libel  and  justified 
in  the  plea,  which  is  the  first  thing  he  has  to  establish. 

Then,  in  the  next  place,  you  must  be  satisfied  that  it  was  for  the 
public  interest  that  these  matters — ^assumiug  them  to  be  true^- 
should  be  published.  As  to  this  there  may  be  some  who  think 
that  persons  who  gamble  may  be  left  to  take  care  of  themselves, 
and  that  courts  of  justice  may  be  better  occupied  than  in  trying 
such  cases.  But,  on  the  other  hand,  persons  of  undoubted 
honour  do  play,  and  it  may  be  that,  as  between  those  who  play 
fSurly  and  Uiose  who  play  foully,  it  is  for  the  public  interest  that 
those  who  play  foully  and  cheat  at  cards  should  be  denounced  and 
made  known,  that  honourable  men  may  not  be  victimised  by  such 
dishonest  practices.  That,  however,  is  for  you  to  consider.  The 
defendant  has  to  satisfy  you  of  this  as  well  as  of  the  truth  of  the 
libel — ^that  it  was  true  in  fact,  and  that  it  was  for  the  public 
interest  that  it  should  be  published. 

In  substance  you  have  to  consider  whether  it  is  proved  that  the 
prosecutor  was  an  habitual  card-sharper.  If  the  defendant  has 
failed  to  prove  that,  then  the  prosecutor  is  entitled  to  the  verdict  5 
if  he  has  satisfied  you  of  it,  then  it  is  your  duty  to  give  your 
verdict  for  the  defendant. 

Littler  submitted  that  the  jury  ought  to  be  directed  to  find 
on  each  charge  specifically,  as  in  Reg.  v.  Newman  (a),  as  the  plea 
required  to  be  proved  in  omnibus,  and,  if  not  proved  entirely, 
it  failed  altogether ;  but  as  to  this, 

CocEBUSN,  C.  J.,  thought  otherwise ;  that  it  was  sufficient  if  the 
plea  was  proved  in  substance.  In  the  case  cited,  he  said,  the 
Hbel  contained  a  number  of  specific  charges,  all  of  which 
required    to  be   proved;   but    here   it   was   different,  for  the 

(a)  Vide  ante,  p.  i26  (1  E.  &  B.  558.) 
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libel  was  general,  and  it  was  sufficient  to  prove  so  much  of  the        Rw». 
plea  as  would  justify  the  libel.     The  libel  charged  that  the  prose-  ^  o''  ™b 
cutor  Lambri  was  one  of  a   gang  of  card-sharpers,  and   the  ^^^ 
substance  of  the  plea  of  justification  was  that  he  had,  with  a  v. 

confederate,  acted  as  a  oard-shari)er  on  two  occasions,  and  had  L^^wjhbim. 
conspired  or  confederated  with   the  two  persons  named  to  act        i"^ 
as  card-sharpers ;  so  that  the  question  for  the  jury  in  substance        — '- 
was  whether   those   instances   of  card-sharping  were    proved,  r  ^"^ 
and  whether  the  conspiracy  or   combination   alleged  was  also   "Elc7"" 
proved.     And  he  put  to  the  jury  these  questions — 

1.  Did  Lambri,  with  a  confederate,  play  falsely  at  the  City 
gambling  house,  and  in  that  way  win  money  from  Gober  there  ? 

2.  Did  he  in  like  manner  play  at  the  house  in  Burton- 
crescent  and  win  money  from  the  De  St^rkes  ? 

3.  Did  he  enter  into  a  confederacy  with  Belliard  and  Guagni 
to  come  to  this  country  in  order  to  play  and  win  money  in 
that  way  ? 

4.  Did  he  assume  the  rank  of  a  Pasha  in  order  to  obtain  access 
to  clubs  and  private  houses  with  a  view  to  his  so  playing,  and 
winning  money  at  play  by  means  of  such  practices  ? 

The  jury  found  all  these  questions  in  the  affirmative. 

CocKBURN,  C.J.,  thereupon  held  that  these  findings  were 
sufficient  to  support  a  verdict  for  the  defendant  on  the  plea  of 
justification.  He  was  asked  to  leave  it  to  the  jury  further, 
whether  Lambri  also  played  falsely  at  the  clubs  mentioned, 
and  he  did  accordingly  put  that  to  the  jury  (though  he  said 
he  thought  it  unnecessary  to  do  so) ;  but  they  said  there  was 
not  evidence  to  enable  them  to  answer  that  question  one  way 
or  the  other,  and  so  no  finding  was  taken  on  that;  and  the 
Lord  Chief  Justice,  holding,  as  he  said,  that  it  was,  aftei^the  other 
findings  immaterial,  and  that  the  other  findings  were  sufficient 
to  support  a  verdict  for  the  defendant  on  the  plea  of  justification, 
directed  the  verdict  to  be  entered  for  him  on  that  plea ;  and  it  was 
so  entered  accordingly. 

Verdict  for  the  defendant  on  the  flea  ofjiistification  (a). 

(a)  And  for  the  prosecutor  on  the  issue  on  the  plea  of  not  guilty,  so  that  on  the  record 
there  would  appear  these  findings :  (1)  that  the  defendant,  maliciously  intending  to 
injure  the  prosecutor,  and  deprive  him  of  the  good  name,  fame,  and  character  which  he 
enjoyed,  falsely  and  maliciously  published  of  him  a  false  and  malicious  libel ;  and  (2) 
that  the  alleged  libel  was  true  in  this,  that  the  prosecutor  had  no  such  character  or 
name,  but  that  he  passed  himself  o£F  by  a  name  and  title  to  which  he  had  no  right, 
and  for  the  purpose  of  gambling,  &c.;  and  that  the  defendant  published  this  not 
falsely,  but  truly;  and  not  maliciously,  but,  on  the  contrary,  with  an  honest  and 
biudable  intent  to  benefit  the  public. 
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HIGH    COURT    OP    JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

May  14,  1880. 

(Before  May,  C.J.,  O'Beien,  J.,  Fitzgerald,  J.  and  Babry,  J.) 

Beg.  v.  Samuel  King,  (a) 

Certiorari — Use  of  threatening,  abusive,  or  insulting  language,  or 
behaviov/r  loith  intent  to  provoke  a  breach  of  the  peace. 

Where  a  tract  distributor  followed  two  Boman  Catholic  clergymen 
in  the  public  street,  and  handed  them  a  bill,  inviting  them  to  a 
discussion  on  religious  matters,  and  persisted  in  holding  up  the 
bill  to  them  after  he  had  been  informed  that  they  were  Roman 
Catholic  priests  ;  it  was  held  that  such  conduct  was  making  use 
of  threatening,  abusive,  or  insulting  language  or  behaviour  which 
might  provoke  a  breach  of  the  peace. 

And  a  nyagistrate  having  convicted  the  tract  distributor  for  such 
conduct  on  a  charge  of  assault,  this  court  refused  a  certiorari  to 
bring  %ip  the  conviction  for  the  purpose  of  quashing  it, 

MOTION  on  behalf  of  Samuel  King  for  a  writ  of  certiorari  to 
move  into  court  and  quash  the  conviction  whereby  he  had 
been  sentenced  to  a  fine  of  20^.  or  fourteen  days  imprisonment, 
by  Mr.  Woodlock,  the  Divisional  Police  Magistrate,  on  a  charge 
of  having  assaulted  the  Rev.  Mr.  Brennan  by  obstructing  him  in 
the  public  streets  in  ofiering  a  handbill. 

The  facts  of  the  case,  as  set  forth  in  the  affidavit  of  the 
defendant  Mr.  Samuel  King,  were  as  follows  : — 

While  engaged  in  distributing  handbills  announcing  a  meeting 
in  the  Mission  Buildings,  Townsend-street,  for  the  purpose  of  a 
friendly  discussion  on  religious  matters,  he  met  two  Roman 
Catholic  priests  in  Brunswick-street  coming  from  the  opposite 
direction  towards  him,  and  whilst  passing  them,  without  meaning 
any  offence,  but  wishing  to  hand  them  one  of  the  handbills, 
just  as  he  had  been  doing  to  others,  he  politely  asked  one  of  the 
gentlemen  (the  Rev.  Mr.  Brennan)  to  accept  of  the  bill,  at  the 

(a)  Reported  by  Cecil  R.  Rochb,  Esq.,  Barrister-at-Law. 
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same  time  inviting  him  to  the  meeting  in  these  words^  "  Will  you        Rbq. 

come  to  OUT  meeting  to-night  in  Townsend-street?'^    The  Rev.  „       ^' 

Mr.  Brennan  thereupon  turned  towards  him,  and  said,  "  What  is   ^''^^  ^^^' 

thisf'^    at  the  same  time  reading   the    heading  of  the    bill,        I88O. 

"  A  friendly  discussion  for  Soman  Catholic  priests  and  laymen."        r:— 

Then,  by  way  of  detaining  deponent  as  he  was  passing  on,  the      i^Mni^ 

rev.  gentleman  beckoned  to  him,  and  said,  "  Gome  here,"  and,     language-^ 

turning  to  his  companion,  he  said,  ''Witness  how  he  has  insulted    Certiorari, 

me  in  the  street."      The  deponent  then  continued    his  way 

distributing  bills,  whilst  the  Rev.  Mr.  Brennan  crossed  to  the 

opposite  side  of  the  street,  and  turned  back,  following  the  deponent 

in  the  same  direction,  and  watching  him.    A  pohceman  having 

been  brought,  the  Bev.  Mr.  Brennan  charged  the  deponent  with 

an  assault.     Before  the  policeman  took  the  deponent  in  charge, 

the  deponent  put  the  question  to  the  reverend  Mr.  Brennan, 

"  Did  I  touch  you  ?"     He  replied,  "  No,  but  I  interpret  what  you 

did  as  an  assault.'^     The  deponent  was  then  taken  in  charge  and 

brought  before  the  magistrate,  and  was  charged  with   having 

assaulted  the  Bev.  Mr.  Brennan  by  obstructing  him  in  the  public 

street  in  offering  him  a  handbill.     The  Rev.  Mr.  Brennan  stated 

before  the  magistrate  that  the  deponent  had  assaulted  him  by 

obstructing  his  way  in  the  street  in  persisting  to  offer  him  a  bill. 

The  magistrate  having  asked '  had  deponent  any  question  to  put  to 

the  Bev.  Mr.  Brennan,'  deponent  asked  the  reverend  gentleman, 

"  Did  I  touch  you  ?"     Be  replied,  "  No."     Deponent  then  asked, 

"  Gould  you  have  gone  on  if  you  liked  ?"      He  said,  ''  Well, 

I  could."     Deponent  also  asked  him,  "  Did  I  present  the  bill  to 

you  more  than  once,"  and  he  said,  ''  No,  but  you  kept  it  up  for 

two  minutes."     The  magistrate  asked,  ''Did  deponent  not  know 

they  were  Roman  Gatholic  priests,"  and  deponent  replied,  "I  did, 

but  thought  it  no  harm  to  offer  a  bill."     The  magistrate  then 

immediately  said,  "  I  fine  you  20«.  or  fourteen  days'  imprisonment. 

The  fine  was  paid.     The  deponent  denied  that  he  meant  any 

insult  to  the  Rev.  Mr.  Brennan. 

Walter  Boyd,  Q.G.,  for  the  defendant  King,  moved  for  a  con- 
ditional order  for  a  certiorari  to  quash  the  conviction. 

May,  C.J. — ^The  application  to  us  is  for  a  certiorari,  and  the 
rule  of  the  court  being  that  that  should  only  go,  when  the  act 
sought  to  be  reviewed  or  quashed  was  in  excess  of  jurisdiction, 
and  not  on  any  mere  point  -of  form,  let  us  see  what  the  case  is. 
Whether  the  complaint  made  by  the  reverend  gentleman  would 
amount  to  a  charge  of  a  criminal  nature  is  not  altogether  the 
question,  but  rather  whether  the  case  comes  within  the  Act  of 
Parliament  for  improving  the  Dublin  police  (5  &  6  Vict.  c.  24, 
s.  14,  sub-s.  18)  which  says :  "  Every  person  who  shall  use 
any  threatening,  abusive,  or  insulting  words  or  behaviour 
with  intent  to  provoke  a  breach  of  the  peace,  or  whereby  a 
breach  of  the  peace  may  be  occasioned "  —  for  it  was  under 
that  section  that  the  magistrate  proceeded.  The  informa- 
tion made  by  this  gentleman  was  that  he  was  going  along 

V  F  2 
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Rao.       Bnmswick-Btreet  with  another  priest ;  that  the  defendant  stopped 
SmuKL  KiKG  ^™^  handed  him  a  bill  inviting  him  to  a  friendly  discussion  in 

'  Townsend-streetj  and  that  he  persisted  in  forcing  the  bill  upon 

1880.       him^  holdinff  it  np  to  his  face  for  two  minutes.     Now^  I  am  clearly 

Cowict^nfur  ^^  opi^ou  wat  this  man  distributing  these  tracts,  and  seeing  two 

insulting     gentlemen  coming  down   the   street,  who   from  their  dress  he 

Imguage-^    must  have  known  to  be  Boman  Catholic  priests,  if  he  stopped 

Ceruorari.    jj^^^^  ^^^  ^^^  jy^  placard  into  their  hands  or  exhibited  it,  or 

flaunted  it  before  them,  and  persisted  even  after  he  was  told, 

as  the  complainant  deposed  to  here,   that   they  were  Boman 

Catholic  priests,  in  following  them  and  repeating  the  invitation, 

that   he  did  it,  not  with  the   intention  of  inducing   them   to 

attend  any   such  meeting,   but  rather   with   the   intention   of 

offending  or  insulting  them.     He  cannot  but  know  the  state  of 

feeling  that  prevails  in  matters  of  the  kind  in  this  country,  and 

my  impression  is  that  the  act  he  did  might  tend  to  provoke  a 

breach  of  the  peace ;  and  if  the  magistrate  before  whom  the  case 

was  brought  took  that  view,  we  cannot  say  that  his  decision  was 

illegal  or  in  excess  of  jurisdiction.     We  will  say  no  rule  on  the 

motion. 

The  other  judges  concurred. 

SuU  refused. 


COURT   OF   APPEAL  AT  WESTMINSTER. 

TeINITT  SlTTINOS,  1880. 

June  24  and  25. 
(Before  James,  L.J.,  Bbamwell,  L.J.,  and  Bbett,  L.J.) 

Beg.  v.  Obton,  alias  Castbo,  &c.  (a) 

Oownis  for  different  misdemeanov/rs,  on  which  the  judgment  is  of 
the  same  nature,  muy  he  joined  in  the  sam£  indictm,ent,  and  on 
such  counts  judgment  muy,  and  indeed  ought  to  be,  separately 
entered  ;  and  on  such  counts  there  may  be  consecutive  sentences 
of  imprisonmnent  or  penal  servitude,  even  though  ea/ih  be  the 
maximum  sentence  for  a  single  offence. 

On  an  indictment  for  perjury  at  common  law,  different  counts  may 
be  laid  upon  assignments  of  perjury  on  oaths  taken  on  different 
occasions,    and    in    different    suits    or   proceedings,   although 

(a)  Reported  by  W.  F.  Fmlason,  Beq.,  Barrister-at-Law. 
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all  the  assignments  of  perjury,  on  each  oath  and  ocea^sion        Bho. 
ought,  it  should  seem,  to  he  included  in  the  sa/me  count ;   and  on   obton'  aU 
each  of  such  counts  the  defendant,  if  convicted  thereon,  may  be      Oasibo. 
separately  sentenced.  

And  on  an  indictment  at  common  Ioajo  for  perjury,  laid  in  two  ' 

counts,  one  charging  periury  m  an  action,  and  the  other  m  an  indictment^ 
affidavit  in  a  suit  in  Chancery  in  aid  of  the  action,  the  ju/ry  Swercd  counts 
finding  the  defendant  guilty  on  both  :  l^^u 

Held,  that  wader  the  statutes  2  Oeo.  2,  c.  25,  s.  2,  and  20  ^  21  Vict, 
c,  S,  s.  2,  he  might  be  sentenced  upon  each  count  to  seven  years 
penal  servitude,  the  sentence  on  the  second  to  commence  upon 
the  expiraUon  of  the  sentence  on  thefi/rst  count, 

ERBOB^  on  a  judgment  in  the  Queen's  Bench  for  perjury,  on 
an  indictment  in  the  Central  Criminal  Court,  removed  into 
the  Queen's  Bench  by  certiora/ri.  The  record  set  forth  the  indict- 
ment, which  was  in  two  counts,  and  ran  thus :  That  the  jurors 
for  our  Lady  the  Queen  upon  their  oath  present  that  heretofore, 
and  on  the  10th  day  of  May,  1871,  at  Westminster,  and  before 
the  Bight  Honourable  Sir  William  Bovill,  Knight,  Her  Majesty's 
Chief  Justice,  &c.,  a  certain  issue  duly  joinra  in  an  action  of 
ejectment  between  Thomas  Castro,  otherwise  called  Arthur 
Orton,  otherwise  called  Sir  Boger  Charles  Doughty  Tichbome, 
Baronet,  as  the  claimant  in  the  said  action,  but  who  in  the  said 
action  sued  by  the  name  and  description  of  Sir  Boger  Charles 
Doughty  Tichbome,  Baronet,  and  Franklyn  Lushington,  and  the 
Honourable  Dame  Teresa  Mary  Josephine  Doughty  Tichbome, 
and  the  Honourable  William  Stourton,  as  guardians  of  Sir  Henry 
Alfred  Joseph  Doughty  Tichbome,  Baronet,  an  infant,  as  the 
defendants,  came  on  to  be  tried  in  due  form  of  law,  and  was  then, 
to  wit  on  the  day  and  year  aforesaid,  and  on  divers  other  days 
aforesaid,  and  before  the  taking  of  this  inqui&dtion  by  due 
adjournments  in  that  behalf,  to  wit  at  Westminster  aforesaid, 
tried  by  a  jury  of  the  said  county  in  that  behalf  duly  sworn  to 
try  the  matters  in  question  in  the  said  issue  between  the  said 
parties,  upon  which  trial  the  said  Thomas  Castro,  otherwise 
called  Arthur  Orton,  otherwise  called  Sir  Bog^r  Charles 
Doughty  Tichbome,  Baronet,  then  appeared  as  a  witness  for 
and  on  behalf  of  himself,  so  being  such  claimant  as  aforesaid  in 
the  said  action,  and  was  then  and  there,  to  wit  by  and  under  the 
said  name  and  description  of  Sir  Bog^r  Charles  Doughty  Tich- 
bome, Baronet,  duly  sworn,  &c.,  before  the  said  Sir  William 
Bovill,  Knight,  so  being  such  Chief  Justice  as  aforesaid,  that  the 
evidence  which  he  the  said  Thomas  Castro,  otherwise  called 
Arthur  Orton,  otherwise  called  Sir  Boger  Charles  Doughty 
Tichbome,  Baronet,  should  give  to  the  Court  there,  and  to  the 
said  jury  so  sworn  as  aforesaid  touching  the  matter  then  in 
qaestion  between  the  said  parties,  should  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  the  said  Sir  William  Bovill, 
Knight,  so  being  such  Chief  Justice  as  aforesaid,  then  having 


438  cbhonal  law  cases. 

Rbg.        sufficient  and  competent  aathority  to  administer  the  said  oath  to 

Ohton  alias  ^^  ^^  ^^^  behalf.    And  the  jurors  first  aforesaid,  on  their  oath 

Gastbo.      aforesaid,  do  farther  present  that  at  and  npon  the  trial  of  the 

said  issue  so  joined  between  the  said  parties  as  aforesaid ;  and  in 

188a  relation  thereto  the  following  questions  respectively  became  and 
Indictment^  were  matoricj,  that  is  to  say,  whether  the  said  claimant  was 
Several  counts  Roger  Charles  Tichborne,  the  eldest  son  of  James  Tichbome, 
'^^^^^  Esq.,  &c.  (with  other  allegations  of  materiality  corresponding 
with  all  the  assignments  of  perjury).  And  the  jurors  first  afore- 
said, &c.,  do  further  present  that  he,  the  said  Castro,  &c.,  baronet, 
so  being  such  claimant,  and  being  so  sworn  as  aforesaid,  and 
contriving  and  intending  to  pervert  the  due  course  of  law 
and  justice,  and  unjustly  to  aggrieve  the  said  defendants 
in  the  said  action,  to  wit,  upon  the  trial  of  the  said  issue, 
to  wit,  &c.,  upon  his  oath  aforesaid,  falsely,  corruptly,  knowingly, 
wilfully,  and  maliciously,  before  the  said  jurors  so  sworn  as  afore- 
said, and  before  the  said  Sir  William  Bovill,  &c.,  so  being  Chief 
Justice  as  aforesaid,  did  depose  and  swear,  amongst  other  things 
in  substance,  and  to  the  effect  following ;  that  is  to  say:  That  he, 
the  said  Thomas  Castro,  was  Roger  Charles  Tichbome,  and  that 
he  was  Roger  Charles  Tichbome,  the  eldest  son  of  the  said  James 
Francis  Tichborne,  Esquire,  afterwards  Sir  James  Francis 
Doughty  Tichbome,  baronet,  deceased.  And  that  he,  the  said 
Thomas  Castro,  had  resided  at  Paris  from  time  of  his  birth  until 
the  year  of  our  Lord  01:10  thousand  eight  hundred  and  forty-five ; 
and  that  a  person  named  Chatillon,  to  wit,  the  said  Adrien 
Chatillon,  had  been  his  tutor;  and  that  he,  the  said  Thomas 
Castro,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
forty-five,  came  over  from  France  to  England  to  attend  the  funeral 
of  tne  said  Sir  Henry  Tichbome,  Baronet,  deceased ;  and  that  he, 
the  said  Thomas  Castro,  had  been  a  student  at  the  Jesuits'  College, 
at  Stoneyhurst,  in  the  county  of  Lancaster ;  and  that  he,  the  said 
Thomas  Castro,  had  been  an  officer  in  Her  Majesty's  army ;  and 
that  he,  the  said  Thomas  Castro,  had  in  the  month  of  July,  or  in 
the  month  of  August,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifty-two,  seen  the  said  Lady  Doughty,  to  wit,  the 
said  Honourable  Dame  Katherine  Doughty,  then  the  wife  of  the 
said  Sir  Edward  Doughty,  Baronet,  and  her  daughter,  the  said 
Katherine  Mary  Elizabeth  Doughty,  spinster,  now  the  wife  of  the 
said  Joseph  Percival  Pickford  Radcli&,  Esquire,  in  the  drawing- 
room  at  Tichbome  House,  in  the  county  of  Southampton ;  and 
that  he,  the  said  Thomas  Castro,  had,  in  the  month  of  July  or  in 
the  month  of  August,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifty-two,  seduced  the  said  Katherine  Mary  Elizabeth 
Doughty,  spinster,  now  the  wife  of  the  said  Joseph  Percival 
Pickford  Radcliffe,  Esq. ;  and  that  he,  the  said  Thomas  Castro, 
had,  after  the  twenty-second  day  of  June,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty-two,  and  before  the  month 
of  March,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  fifty-three,  seen  the  said  Katherine  Mary  Elizabeth  Doughty, 
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spinster,  now  the  wife  of  the  said   Joseph  Perdval  Pickford        Rm. 
fiadcliffe.  Esquire ;  and  that  he,  the  said  Thomas  Castro,  had  seen   ^     ^'  .. 
the  said  Miss  Hales,  to  wit,  Mary  Hales,  spinster,  in  the  presence      oJrrao."* 

of  her  mother  or  her  annt,  at  Canterbury,  in  the  county  of  Kent ;        

and  that  he,  the  said  Thomas  Castro,  had  been  at  the  house  of       ^f^- 
the  said  Captain  and  Mrs.  Washington  Hibbert,  called  Bilton  indictment-^ 
Qrsxige,     And  that  he,  the  said  Thomas  Castro,  had  never  been  Several  counts 
to  Lloyd's  aforesaid,  to  wit,  Lloyd's  rooms  aforesaid,  at  the  Boyal     "Z^f^^^ 
Exchange,  in  the  City  of  London ;  and  that  he,  the  said  Thomas  ''^^' 

Castro,  was  not  Arthur  Orton,   the  son  of  George  Orton,  of 
Wapping  aforesaid,  deceased;    and  that  he,  the  said   Thomas 
Castro,  had  never  been  at  Wapping  aforesaid,  before  the  year  of 
our  Lord  one  thousand  eight  hundred  and  siziy-siz ;  and  that  he, 
the  said  Thomas  Castro,  had  never  gone  by  the  name  of  Arthur 
Orton;   and  that   he,  the  said  Thomas  Castro,  did  not  leave 
England  in  a  vessel  called  the  Ocean  in  the  month  of  April, 
in  the  yeai'  of  our  Lord  one  thousand  eight  hundred  and  forty- 
eight,  and  did  not  arrive  at   Valparaiso  aforesaid,  in  the  said 
vessel  called  the  Ocean,  in  the  monfch  of  November,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  forty-eight.    And 
that  he,  the  said  Thomas  Castro,  had  not  been  at  any  time 
between  the  year  of  our  Lord  one  thousand  eight  hundred  and 
forty-eight  and  the  vear  of  our  Lord  one  thousand  eight  hundred 
and  fifty-one  at  Melipilla  aforesaid,  in  the  Republic  of  Chili ;  and 
that  he,  the  said  Thomas  Castro,  did  not,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty-one,  come  back  from  Chili 
aforesaid  to  En^and  in  a  vessel  called  the  Jessie  Miller  ;  and  that 
he,  the  said  Thomas  Castro,  had  not  seen  the  said  Mary  Anne 
LcMader  before  the  year  of  our  Lord  one  thousand  eight  hundred 
and  sixty-seven,  and  did  not  keep  company  with  her  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  fifty-one ;  and  that 
he,  the  said  Thomas  Castro,  had  never  written  letters  to  the  said 
Mary  Anne  Loader.    And  that  he,  the  said  Thomas  Castro,  did 
not  go  out  to  Hobart  Town  in  a  vessel  called  the  Middleton,  of 
whidi  a  person  named  Story  was  captain  or  master ;  and  that  he, 
the  said  Thomas  Castro,  had  not  seen  the  said  Elizabeth  Jury, 
and   Mary   Anne    Tredgett,  and    Margaret   Anne    Jury,  now 
deceased,  or  any  of  them,  on  more  than  one  occasion  before  the 
said  trial.    And  that  he,  the  said  Thomas  Castro,  had  not  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifty-nine,  at 
Castlemaine,  in  the  colony  of  Victoria,  in  the  name  of  Thomas 
Castro,  been  charged,  jointly  with  Arthur  Orton,  with  horse- 
stealing.    Whereas  in  truth  and  in  fact  he,  the  said  Castro,  &c. 
[negativing  the  truth  of  each  statement].    And  so  the  jurors  first 
aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  l^homas 
Castro,  otherwise,  &c.,  of  his  own  wicked  and  corrupt  mind,  to 
wit,  in  manner  and  form  aforesaid,  falsely,  wickedly,  wilftiUy,  and 
corruptly,  did  commit  wilful  and  corrupt  perjury,  &c. 

Second    Ootmt.^^And  the   jurors  first    aforesaid,    upon  their 
oath  aforesaid,  do  further  present  that,  heretofore^  before  the 
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Bao.        taking  of  this  inqnisition^  to  wit^  on  the  seventh  day  of  Aprils  1868^ 

Obion  oK     ^  ^^^  ^^  been  oommenced  and  was  depending  in  Her  Majesty's 

OiBTBo.      High  Goart  of  Chancery^  wherein  the  said  Thomas  Castro^  other- 

wise  called  Arthur  Orton,  otherwise  called   Sir  Roger  Charles 

1880.        Doughty  Tichbome,  Baronet,  was  the  plaintiff  (but  who  therein 
Indictnient^  Bued  by  the  said  name  and  description  of  Sir  Roger  Charles 
Several  counts  "Doughty    Tichbome,   Baronet)^   and    wherein   the   Honourable 
"^^^^     Teresa    Mary    Josephine    Doughty    Tichbome,    widow,     the 
Honourable  William  Stourton  Benfrio  Arundell  Edward  Hopkins, 
now  deceased.  Soger  Joseph  Doughty  Tichbome,  an  infant,  under 
the  age  of  twenty -one  years,  and  Henry  Alfred  Joseph  Doughty 
Tichbome,  also  an  infant,  under  the  age  of  twenty-one  years, 
were  defendants,  in  which  said  suit  the  sairl  Thomas  Castro,  &c., 
to  wit,  by  his  amended   bill   of  complaint  duly  filed  therein, 
prayed,  amongst  other  things,  that  in  case  it  should  be  deemed 
requisite  for  him,  the  said  pUantiff  in  the  said  suit,  to  take  any 
proceedings  at  law,  by  ejectment  or  otherwise,  to  recover  pos- 
session of  certain  estates  called  the  Tichbome  estates,  that  the 
said  defendants,  their  attorneys  and  agents,  might  be  respectively 
restrained  by  the  order  and  injunction  of  the  said  court  from 
setting  up,  or  causing  to  be  set  up,  in  bar,  or  by  way  of  defence 
to  any  of  such   actions,   certain   outstanding    terms,  charges, 
orders,  proceedings,  and  legal  estates  in  the  said  amended  biU  of 
complaint  mentioned  or  referred  to.     And  the  jurors  first  afore- 
said, on  their  oath  aforesaid,  do  further  present  that  the  said 
suit  in  the  said  Hidb  Court  of  Chancery,  beinff  so  depending  as 
aforesaid,  the  said  Thomas  Castro,  otherwise  c^led  Arthur  Orton, 
&c.,   according  to  the  practice    of  the   said   High    Court    of 
Chancery,  to  wit,  on  the  8th  day   of  April,  1868,   duly   gave 
notice  to  the  said  defendants  of  a  motion  intended  to  be  made  by 
him,  the  said  plaintiff  in  the  said  suit,  to  the  said  High  Court  of 
Chancery  for  a  decree  therein,  and  which  said  motion  for  decree 
was  afterwards  duly,  and  according  to  the  practice  of  the  said 
court,  made  and  heard  by  and  before  the  said  court.     And  the 
jurors,   &c.,  further  present  that  whilst  the  said  suit  was  so 
depending  as  aforesaid,  and  before  the  giving  notice  of  the  said 
motion  for  decree,  to  wit,  on  the  said  7th  day  of  April,  1868, 
he  the  said  Thomas  Castro  appeared  in  his  own  proper  person 
before  one  William  Newman,  then  being  a  London  Commissioner 
duly  appointed  to  administer  oaths  in  Chancery,  to  wit,  in  the 
City   of   London,   and  within  the  jurisdiction  of   the   Central 
Criminal  Court,  and  then  produced  and    tendered    a    certain 
affidavit  in  writing  of  him,  the  said  Thomas  Castro  (but  who 
in  and  by  the  said  affidavit  in  writing  was  named  and  described 
as  Sir  Roger  Charles  Doughty  Tichbome,  Baronet),  entitled  in 
the  said  suit,  and  intended  and  purposed  by  him,  the  said  Thomas 
Castro,  otherwise  called  Arthur  Orton,  otherwise  called  Sir  Roger 
Charles  Doughty  Tichbome,  Baronet,  to  be  filed  in  the  said  High 
Court  of  Chancery,  and  to  be  used  and  read  as  evidence  at  we 
said  hearing  in  support  of  the  said  motion  for  decree,  and  which 
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said  affidavit  was  afterwards  duly,  and  according  to  the  practice        I^icq. 
of  the  said  High  Court  of  Chancery,  filed  in  the  said  Court,  and  q^^^'  ^,-^, 
used  and  read  on  the  hearing  of  the  said  motion  for  decree.     And      Castho. 

the  jurors  first  aforesaid,  upon  their  oath  aforesaid,  further  present        

that  the  said  Thomas  Castro,  &c.,  was  thereupon,  to  wit,  on  the  ^f^' 
said  seventh  day  of  April,  in  the  year  of  our  Lord,  one  thousand  indicunent— 
eight  hundred  and  sixty-eight,  in  due  manner  and  form  of  law.  Several  counts 
sworn  and  took  his  corporal  oath,  upon  the  Holy  Gospel  of  God,  ^^^^ 
before  the  said  William  Newman,  that  the  several  matters  in  the 
said  affidavit  contained  were  true,  he  the  said  William  Newman 
then  being  such  London  Commissioner  as  aforesaid,  and  then 
having  lawful  and  competent  power  and  authority  to  administer 
the  said  oath  to  the  said  Thomas  Castro,  otherwise  called  Arthur 
Orton,  otherwise  called  Sir  Roger  Charles  Doughty  Tichbome, 
Baronet,  in  that  behalf.  And  the  jurors  first  aforesaid,  upon 
their  oath  aforesaid,  further  present  that  for  the  purpose  of  the 
said  motion  for  decree,  and  of  the  said  hearing  thereof,  in  the  said 
suit  so  pending  as  aforesaid,  in  the  said  High  Court  of  Chancery 
to  wit,  at  the  time  of  the  swearing  of  the  said  affidavit,  and  at  the 
time  of  the  said  hearing  respectively,  the  following  questions 
respectively  had  become  and  were  material,  that  is  to  say, 
whether  he  the  said  Thomas  Castro,  otherwise,  &c.,  was  tne 
eldest  son  of  the  late  Sir  James  Francis  Doughty  Tichbome, 
tenth  Baronet  of  Tichbome,  deceased.  And  whether  he  the  said 
Thomas  Castro  (repeating  the  allegations,  &c.,  of  materiality). 
And  the  jurors  aforesaid,  &c.,  do  mrther  present  that  the  said 
Thomas  Castro,  being  so  sworn  as  in' this  count  aforesaid,  and 
contriving  and  intending  to  pervert  the  due  course  of  law  and 
justice,  and  unjustly  to  aggrieve  the  said  defendants  in  the  said 
suit,  to  wit,  on  the  said  seventh  day  of  April,  1868,  in  and  by  his 
said  affidavit  in  writing  upon  his  oath  aforesaid  before  the  said 
William  Newman,  so  being  such  London  Commissioner  as  afore- 
said, unlawfully,  falsely,  corruptly,  knowingly,  wilfully,  and 
maliciously  did  depose  and  swear  amongst  other  things  in 
substance  and  to  the  effect  following;  that  is  to  say, 
that  he  the  said  Thomas  Castro,  otherwise,  &o.,  was  the 
eldest  son  of  the  said  late  Sir  James  Francis  Doughty 
Tichbome  Baronet,  of  Tichbome,  deceased,  and  that  he,  the 
said  Thomas  Castro,  had  resided  at  Paris  aforesaid  from  the 
date  of  his  birth  until  the  year  of  our  Lord  one  thousand  eight 
hundred  and  forty-five,  and  that  he  was  then  brought  over  from 
Fans  to  England,  and  afterwards  placed  at  the  Jesuits^  College 
at  Stoneyhurst,  in  the  county  of  Lancaster,  and  that  in  the 
month  of  July,  1849,  he,  the  said  Thomas  Castro,  had  been 
appointed  comet  and  subsequentlv  lieutenant  in  Her  Majesty's 
6th  Draeoon  Guards  (Carabineers),  and  that  he  had  joined  the 
said  regiment,  in  the  month  of  October,  1849,  at  Dublin,  and 
remained  on  duty  with  the  said  regiment  from  the  said  month  of 
October  one  thousand  eight  hundred  and  forty-nine  until  the 
month  of  January  in  the  year  of  our  Lord  one  thousand  eight 
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Rw».        hundred   and   fifty-three    (except    daring    temporary    leave   of 

Obton  cdias  ^^^ence),  and  that  he  had  retired  from  the  said  regiment  in  the 

Oastro.      month  of  February^  1853^  and  that  in  the  month  of  Maroh^  1853 

'    he  had  taken  passage  on  board  a  ship  bound  for  Valparaiso,  to  wit, 

1880.  Valparaiso,  in  the  Republic  of  Chili,  and  arrived  there  in  due 
Indictment—  course,  and  from  that  time  until  the  month  of  April  in  the  year  of 
Several  counts  our  Lord  one  thousand  eight  hundred  and  fifty-four  had  travelled 
Z^enoef  ^^^^  place  to  place  in  various  parts  of  South  America,  and 
that  in  the  month  of  April,  1854,  he  had,  at  Bio,  to  wit,  Bio  de 
Janeiro,  taken  his  passage  in  the  said  ship  Bella  of  Liverpool 
for  New  York  aforesaid.  Whereas  in  truth  and  in  fact  he,  the 
said  Thomas  Castro,  otherwise  called  Arthur  Orton,  otherwise 
called  Sir  Boger  Charles  Doughty  Tichbome,  Baronet,  was  not 
and  is  not  the  eldest  or  other  son  of  the  said  late  Sir  James 
Francis  Doughty  Tichborne,  tenth  Baronet,  of  Tichbome, 
deceased.  And  whereas  in  truth  and  in  fact  he,  the  said  Thomas 
Castro,  otherwise,  &c.  (allegation  of  the  falsehood  of  all  the 
defendant's  statements),  and  so  the  jurors  aforesaid,  upon  their 
oath,  do  say  that  the  said  Thomas  Castro,  otherwise  called  Arthur 
Orton,  &c.,  of  his  own  wicked  and  corrupt  mind,  to  wit,  in  manner 
and  form  aforesaid,  falsely,  wickedly,  wilfully,  and  corruptly 
did  commit  wilful  and  corrupt  perjury,  &c.,  to  the  evil  and 
pernicious  example  of  all  others  in  the  like  case  o£fending, 
and  against  the  peace  of  our  Lady  the  Queen,  her  Crown  and 
dignity,  fa) 

The  record  then,  after  the  necessary  "  continuances,''  went  on 
to  state  the  verdict  and  judgment  in  these  terms :  '^  The 
jurors,  on  their  oaths,  say  that  the  said  Castro  is  gnilty  of  the 
premises  above  charged  in  and  by  both  the  said  counts,  where- 
upon, all  and  singular  the  premises  being  seen  and  understood 
by  the  Court,  it  is  considered,  adjudged,  and  ordered,  that  he,  the 
said  Castro,  for  the  offence  charged  in  and  by  the  first  count  of 
the  indictment,  be  kept  in  penal  servitude  for  the  term  of  seven 
years  now  next  ensuing  j  and  that  for  and  in  respect  of  the 
offence  charged  in  the  second  count  of  the  indictment,  he  be 
kept  in  pencu  servitude  for  the  further  term  of  seven  years,  to 
commence  immediately  upon  the  expiration  of  the  said  term  of 
penal  servitude  for  his  offence  in  the  first  count  charged ;  and  he 
IS  now  committed  into  the  custody  of  the  keeper  of  the  gaol  of 
Newgate,  to  be  by  him  kept  in  safe  custody  in  execution  of  this 
judgment." 

Error  had  been  brought  upon  this  record  (&),  and  the  errors 

(a)  Not  contra  formam  statuti^  as  it  was  an  indictment  at  common  law. 

(6)  The  2  Geo.  2,  c.  25,  s.  10 :  The  more  efiFeotaally  to  deter  persons  from  com- 
mitting perjnry  and  subornation  of  perjury,  besides  the  punishment  already  to  be 
inflicted  by  law  for  so  great  crimes,  it  shall  be  lawful  for  the  court  or  judge  before 
whom  any  person  shall  be  convicted  of  wilful  perjury,  or  subornation  of  perjury,  to 
order  such  person  to  be  transported  for  a  term  not  exceeding  seven  years,  and 
thereupon  judgment  shall  be  given  that  the  person  convicted  shall  be  transported 
accordingly  over  and  besides  such  punishment  aa  shall  be  adjudged  to  be  inflicted 
on  such  person  agreeable  to  the  laws  now  in  being,  Ac.  20  A  21  Vict.  c.  8,  s.  2,  enacts 
that  any  person  who  before  the  passing  of  that  Act  might  have  been  sentenced  to 
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assigned  were^  in  effect;^  not  simply  on  the  ground  that  under  the  Rm. 

statutes  one  sentence  of  penal  servitude  only  could  be  in  the  ^■ 

same  trial  inflicted  for  one  term  of  seven  years^  but  that^  in  general,  Oaotbo!^ 

cumulative  sentences  or  different  counts  are  not  allowable.  — 

The  formal  assignment  of  errors  was  as  follows :  ^^^- 

That  in  the  record  and  proceedings  aforesaid^  and  also  in  the  indictment-^ 
giving  of  judgment  against  the  said  Thomas  Castro,  alias,  &c.,  Several  counu 

there  is  manifest  error  in  this,  to  wit —  —Severed 

1.  That  whereas  the  offence  of  perjury  with  which  the  said  **^  *"<**• 
Castro  is  charged  in  the  indictment  under  two  counts,  and  in 
respect  of  which  he  was  convicted  and  sentenced  to  two  several 

terms  of  seven  years  penal  servitude,  as  for  two  distinct  and 
separate  offences  is  one  offence  only,  and  in  respect  thereof  one 
sentence  only  can  by  the  law  of  this  realm  be  imposed  j  therefore 
in  that  there  is  manifest  error. 

2.  That  whereas  by  the  law  of  this  realm  perjury  cannot  be 
committed  except  where  an  alleged  false  statement  is  material  to 
an  issue  depending  in  a  judicial  proceeding  before  a  competent 
court;  and  whereas  the  alleged  false  statement  in  the  second  count 
of  the  indictment  in  the  record  aforesaid  upon  which  the  said 
Castro  was  convicted  and  sentenced  as  aforesaid  was  made  in  an 
affidavit  upon  a  motion  by  the  said  Castro  before  His  Honour 
Vice-chancellor  Stuart  in  the  High  Court  of  Chancery  for  an 
injunction  to  restrain  certain  persons  from  certain  acts*  to  wit, 
firom  settinff  up  or  causing  to  be  set  up  certain  defences  in  an 
action  of  ejectment  then  pending  in  Her  Majesty's  Court  of 
Common  Pleas,  and  whereas  upon  the  hearing  of  the  said  motion 
His  Honour  the  said  Vice-chancellor  Stuart  made  an  order  to 
stay  all  proceeding^  therein  until  the  questions  put  in  issue  by 
the  alleged  false  statement  aforesaid  were  tried  and  determined 
by  Her  Majesty's  Court  of  Common  Pleas  in  the  said  action  of 
ejectment,  and  whereas  there  was  no  issue  to  the  said  proceeding 
before  His  Honour  Vice-Chetncellor  Stuart  upon  which  perjury 
could  be  assigned,  but  the  only  issue  was  that  tried  and  deter- 
mined by  Her  Majesty's  Court  of  Common  Pleas  aforesaid, 
therefore  in  that  there  is  manifest  error. 

8.  That  whereas  the  said  Castro  was  tried,  convicted,  and 
sentenced  as  for  two  distinct  and  separate  offences  in  one  indict- 
ment, and  whereas  the  misdemeanor  of  peipury  with  which  the 
said  Castro  was  charged  in  the  indictment  in  the  record  afore- 
said, being  an  offence  against  justice  and  the  Crown  and  nomen, 
collectivam,  is  incapable  in  its  nature  of  being  treated  as  a  several 
offence  in  one  indictment ;  therefore  in  that  there  is  manifest 
error. 

4.  That  whereas  it  is  not  and  never  hath  been  the  law  of  this 
realm  to  charge  any  subject  with  several  and  distinct  offences 
under  several  counts  in  one  indictment,  except  only  where  special 
provision  for  so  doing  has  been  made  by  Act  of  Parliament,  and 

tnosportation  should  be  liable  to  be  kept  in  penal  servitude  for  a  term  of  the  same 
dontioa  ••  the  term  of  transportation. 
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Rbg.        whereas  the  said  Castro  was  charged  with  two  distinct  and  several 

^'   ,.^    offences  of  perjury  as  aforesaid  under  two  counts  in  the  indiot- 

Gabtbo.      ment  in  the  record  aforesaid^  and  whereas  there  neither  is  nor 

—         was  any  Act  of  Parliament  authorising  the  indictment  of  the 

]^-        said  Castro  as  aforesaid ;  therefore  in  that  there  is  manifest  error. 

Indktmeut—       ^*  That  whereas  it  is  not  now  and  never  hath  been  the  law  of 

Sevaral  counu  this  realm  to  put  any  subject  upon  his  trial  for  two  distinct  and 

""^cn^     several  indictable  offences  collectively,  that  is  to  say,  to  charge  him 

with  distinct  and  several  indictable  offences,  and  to  put  him  upon 

his  trial  for  both  at  one  and  the  same  time,  and  whereas  the  said 

Castro  was  charged  with  two  distinct  and   several  indictable 

offences  as  aforesaid,  and  was  tried  upon  both  collectively  at  one 

and  the  same  time ;  therefore  in  that  there  is  manifest  error. 

6.  That  whereas  by  the  law  of  this  realm  every  subject  who  is 
put  upon  his  trial  for  any  offence  or  offences  against  justice  and 
the  Crown,  whether  of  felony  or  of  misdemeanor,  hath  a  right  of 
challenge  to  the  jurors  impanelled  both  of  array  and  of  poll  in 
respect  of  every  offence  as  aforesaid  with  which  he  is  charged, 
and  whereas  the  said  Castro,  being  indicted  as  aforesaid  for  two 
several  and  distinct  offences,  and  tried  upon  both  collectively, 
was  deprived  of  the  said  right  of  challenge  to  which  he  was 
entitled  as  aforesaid  in  respect  of  the  offence  charged  in  one  or 
other  count  of  the  said  indictment ;  therefore  in  that  there  is 
manifest  error. 

7.  That  whereas  the  jurors  impanelled  to  try  the  issue  joined 
between  Our  Sovereign  Lady  the  Queen  and  tne  said  Castro  as 
aforesaid  upon  the  hearing  of  the  evidence  for  the  prosecution 
and  the  derence  of  the  said  Castro,  and  the  summing  up  thereon 
of  the  Judffes  of  Her  Majesty's  said  Court  of  Queen's  Bench 
then  and  there  presiding,  found  a  general  verdict  upon  both 
counts  and  not  two  separate  verdicts  one  upon  each  count  of  the 
indictment  in  the  record  aforesaid,  that  is  to  say,  a  verdict  of 
guilty  of  the  premises  therein,  and  whereas  the  said  premises 
are  identical,  and  there  is  but  one  finding  of  guilty  thereof,  and 
whereas  the  said  Castro  was  sentenced  as  if  two  separate  verdicts 
had  been  found  by  the  jurors  aforesaid,  and  not  one  general 
verdict ;  therefore  in  that  there  is  manifest  error. 

8.  That  whereas  the  said  Castro,  &c.,  was  tried  and  convicted 
upon  two  counts  in  one  indictment  in  the  record  aforesaid,  and  two 
several  judgments  were  delivered  in  respect  of  the  two  counts  in 
the  indictment  in  the  record  aforesaid,  and  whereas  by  the  common 
law  of  this  realm  one  judgment  only  may  be  delivered  in  respect 
of  one  indictment,  and  whereas  there  is  no  statutory  provision  to 
the  contrary  in  respect  of  the  offence  with  which  the  said  Castro 
was  indicted  as  aforesaid,  therefore  in  that  there  is  manifest 
error; 

9.  That  whereas  the  said  Castro  was  tried  and  convicted  upon 
two  counts  in  one  indictment  in  the  record  aforesaid,  and  a 
separate  cumulative  sentence  of  seven  years  penal  servitude  was 
imposed  in  respect  of  each  count  of  the  indictment  in  the  record 
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aforesaid^  and  whereas  by  2  Geo.  2,  o.  25^  b.  2,  (a)  and  the  Acts  of        Rw 
Parliament  amending  the  same  the  maximnm  term  of  penal  servi-  ^   ^'  ,. 
tnde  to  be  inflicted  in  respect  of  the  offence  charged  in  the      gastto.^ 
indictment  in  the  record  aforesaid  is  seven  years  only;   and        — 
whereas  by  the  law  of  this  realm  no  penalty  can  be  imposed  for        ]^^ 
any  offence  or  offences  charged  in  one  and  the  same  indictment  indictrnt^t— 
greater  than  the  maximum  penalty  imposed  by  the  law  for  such  Severed  covnts 
offence  or  offences  (6),  therefore  in  that  there  is  manifest  error  j        —Several 

10.  That  whereas  by  the  law  of  this  realm  no  court  or  judge     *       ^^' 
had  or  has  power  to  pronounce  upon  any  subject  convicted  upon 
proper  ana  lawful  trial  of  any  indictable  offence  or  offences 

a  sentence  of  penal  servitude  or  of  imprisonment  to  begin  to  run 
from  a  future  day^  or  upon  oif  after  the  expiration  of  another  term 
of  penal  servitude  or  of  imprisonment^  pronounced  by  the  same 
court  or  judge  upon  the  same  person  in  respect  of  the  same 
indictment^  except  only  where  special  provision  for  so  doing  has 
been  made  by  Act  of  Parliament^  and  whereas  there  neither  is  nor 
was  at  the  date  of  the  trial  and  sentence  of  the  said  Castro  any 
Act  of  Parliament  in  being  to  empower  the  said  Court  of  Queen's 
Bench  to  impose  a  term  of  penal  servitude  upon  the  said  Castro^ 
to  begin  to  run  at  a  future  day  or  upon  or  after  the  expiration  of 
the  term  of  seven  years'  penal  servitude  imposed  upon  him  in 
respect  of  the  first  count  of  the  indictment,  and  whereas  the  said 
Court  of  Queen's  Bench  did  so  impose  a  second  term  of  penal 
servitude  upon  the  said  Castro,  to  begin  to  run  at  a  future  day, 
that  is  upon  or  after  the  expiration  of  the  first  term  of  penal 
servitude  as  aforesaid,  therefore  in  that  there  is  manifest  error ; 

11.  That  whereas  tmder  2  G^o.  2,  c.  25,  s.  2,  and  the  Acts  of 
Parliament  amending  the  same  a  sentence  of  penal  servitude 
could  and  can  be  pronounced  by  a  court  or  judge  in  respect  of 
the  misdeameanor  of  perjury  as  a  punishment  additional  only  to 
that  already  known  to  the  law,  and  to  be  inflicted  in  conformity 
theremth,  and  whereas  upon  the  conviction  of  the  said  Castro  the 
said  Court  of  Queen's  Bench  pronounced  sentence  of  penal 
servitude  upon  the  said  Castro,  not  as  a  punishment  additional  to 
that  already  known  to  the  law  as  aforesaid,  but  as  a  punishment 
separate  from  and  independent  thereof,  therefore  in  that  there  is 
manifest  error ; 

12.  That  whereas  by  the  law  of  this  realm  where  any  subject 
shall  have  been  or  shall  be  properly  and  lawfully  convicted  of  the 
misdemeanor  of  perjury,  the  court  or  judge  before  whom  he  shall 
have  been  or  shall  be  so  convicted,  was  and  is  and  always  hath 
been  bound  to  pronounce  a  sentence  of  punishment  in  conformity 

(a)  Thftt  the  court  before  whom  any  person  shall  be  convicted  of  perjnry,  may,  over 
and  besidea  such  punishment  as  may  be  imposed  according  to  the  law  then  in  force, 
sentence  such  person  to  transportation  not  exceeding  seven  years.  Vide  ante,  note  (6) 
p.  442. 

(6)  No  error  was  assigned  that  on  the  terms  of  the  statute  the  judge  had  oiily  power 
to  inflict  a  single  sentence  of  seven  years'  penal  servitude,  though  at  the  time  the  2 
Qeo.  2,  0.  25  passed  (1729)  counts  for  different  o£fences  could  not  be  joined.  The 
error  assigned  was  that,  as  a  general  rule,  sentences  on  one  indictment  must  not 
exceed  the  maximum  for  a  single  ofTence. 
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BsQ.        with  the  common  law^  and  the  statates  relating  thereto  enacted 

Obiov'  aSaa  P^^^  ^  ^^^  aforesaid  statnte  of  2  Geo.  2,  c.  26^  and  then  and  now 

Oasibo.      ^  force  (a),  and  whereas  the  said  Conrt  of  Qneen's  Benoh^  npon 

the  conviction  of  the  said  Castro^  omitted  and  neglected^  contrary 

1^'       to  the  common  law  and  the  statutes  relating  thereto  enacted  prior 
IiuHciment'-'  ^  the  aforesaid  statute  of  2  Geo.  2,  c.  25^  and  then  and  now 
Several  counte  in  force  as  aforesaid^  to  pronounce  any  such  sentence  as  aforesaidj 
"^g^^^^    therefore  in  that  there  is  manifest  error. 

Benjamm,  Q.O.  and  Ath&rley  Jones,  for  the  prisoner. — ^Firstj 
only  one  offence  is  charged  in  the  indictment.  This  is  an 
indictment  at  common  law.  The  two  counts  (which  are  in  the 
indictment  inverted  in  order  of  time)  show  in  effect  one  pro- 
ceedings in  which  in  effect  there  was  one  oath  and  one  offeuoe^  not- 
withstanding the  numerous  assig^nments.  For  the  first  count  shows 
an  action  was  pending  for  the  recovery  of  the  Tichbome  estates^ 
and  the  suit  in  equity  mentioned  in  the  second  count  was  ancillary 
to  it^  and  was  in  fact  preliminary  to  it.  There  was  therefore^  in 
substance^  only  one  proceedings  the  action  itself;  and  the  de- 
fendant was  only  liable  for  the  one  oath  taken  in  that  action. 
His  oath  in  the  proceeding  in  equity  was  not  in  a  legal  sense 
^'  material/'  and^  at  all  events^  could  not  be  the  subject  of  in- 
dictment at  common  law^  as  at  the  time  the  affidavit  was  sworn 
in  Chancery  no  action  was  pending^  nor  anything  sought 
except  facility  to  bring  such  action^  so  that  this  not  being  an 
indictment  under  the  statute  of  Elizabeth  (b),  but  at  common  law 
only  one  offence  is  laid  in  it^  viz.^  the  perjury  assigned  in  the  first 
count  as  committed  in  the  action  at  law.  [BbamwblLj  L.J. — ^Is 
it  meant  to  contend  that  false  swearing  in  the  suit  in  Chancery 
would  not  be  indictable  as  perjury  ?]  Not,  it  is  conceived  at 
common  law.  Secondly^  there  was  only  a  conviction  for  one 
offence.  The  verdict  as  recorded^  was  guilty  of  "  the  premises 
above  charged  in  both  the  said  counts/'  but  one  of  them  does 
not  show  an  offence^  and  as  to  the  other^  that  verdict  does  not 
imply  that  he  was  guilty  on  all  the  assignments,  for  the  count 
would  be  supported  if  any  one  of  them  was  sustained  in  evidence. 
Holt,  C.J.  said :  "  That  on  an  indictment  for  perjury  it  does  not 
signify  how  many  assignments  there  are;  twenty  may  be  bad, 
and  one  good ;  but  that  is  enough^  and  the  defendant  may  be 

(a)  The  only  statute  upon  the  subject  in  force  prior  to  the  statute  of  Gteo.  2  was  the 
Act  of  5  Eliz.  c.  9,  which  (sect.  6)  provided  that  if  any  person  should  commit  perjury 
by  deposition  in  any  of  the  king's  courts,  or  being  examined  adperpetuam  ret  fii«niori<nii, 
the  person  ofiFending  should  forfeit  20/.  and  be  imprisoned  for  six  months,  an  enaet- 
ment  which,  as  perjury  in  the  counts  of  common  law  was  already  punishable  by  fine 
and  imprisonment,  in  the  discretion  of  the  court,  could  only  have  been  necessary  or 
intended  to  apply  to  perjury  by  affidavits  or  deposition  in  the  Oonrta  of  Ghaneary. 
It  appears  that  there  was  no  punishment  for  perjury  in  Obancery  prior  to  that  statute, 
but  that  it  was  only  punished  in  the  Star  Chamber  (see  Hudson's  Treatise  on  the  Star 
Chamber),  and  certainly  after  the  statute  it  was  usual  to  proceed  under  it  in  such 
cases.  It  was  no«  assigned  as  error,  however,  that  the  second  count  on  the  affidavit 
in  Chancery,  not  being  under  the  statute,  was  bad. 

(5)  The  6  Bliz.  c.  9,  s.  6,  provides  that  any  person  who  shall  commit  perjury  in 
any  depoeiUon,  shall  forfeit  20/.,  and  be  imprisoned  six  months,  or  be  put  in  the 
pillory,  &o. 
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convicted.    The  jadgment  is  not  for  his  said  several  offences^        Bm. 
but  for   his  said  offence/' (a)      And  Lord    Denman^    O.J.    in  omo^J'^^-^, 
Beg.  V.  O'Oonnell  (6),  said  that  was  correct.     [James,  L.J. — That      castro. 

applies    only    to    different    assignments    in    the    same   count.        

Here  there  are  different  counts,  each  for  a  false  oath  on  ^ff^* 
a  separate  occasion,  in  the  action  and  in  the  Chancery  suit,  indictment^ 
and  the  verdict  is  guilty  of  the  premises  in  both  counts.]  Several  counts 
It  is  submitted  that  the  legal  effect  of  the  verdict  is  only  that  the  "^f^^' 
defendant  was  guilty  of  perjury.  "  The  perjury  charged  is  con- 
sidered as  one  offence.  The  assignments  are  offered  to  substan- 
tiate it  :*'  per  Lord  Campbell  in  Beg.  v.  O'OoimelL  Where  there 
are  two  counts  for  perjury  the  offence  is  properly  described  in  the 
judgment  as  ''the  said  misdemeanour  and  perjury^'  {Beg.  v. 
Byalls.  (c)  [James,  L.J. — ^Misdemeanour — i.e.,  misbehaviour 
— is  a  general  term  and  would  include  all  the  misdemeanours  or 
offences  charged  in  the  indictment.]  It  is  admitted  that  that  is 
so,  and  that  several  .misdemeanours  of  the  same  nature  may  be 
joined  in  the  same  indictment.  But  still  it  is  conceived  that  they 
are  all  regarded  as  constituting  one  offence  and  that  there  can  be 
but  one  judgment  on  the  whole.  Thirdly,  the  sentence  could 
therefore  only  be  for  one  offence,  and  consequently  could  not 
legally  exceed  the  maximum  laid  down  in  the  statute.  Either  the 
maximum  sentence  should  be  decided  and  apportioned  among  the 
different  counts,  or  if  it  be  inflicted  on  all  the  counts,  the 
sentences  should  be  made  to  run  concurrently,  so  as  really  to 
inflict  only  one.  No  doubt  there  is  a  dictum  of  the  Judges  that 
sentences  of  imprisonment  may  be  consecutive  {Bex  v. 
Bohinson  (d),  but  not  where  they  would  exceed  the  statutory 
maximum.  In  that  case  the  prisoner  had  been  convicted 
on  more  counts  than  one  of  an  offence  against  the  Coining  Acts, 
for  which  the  maximum  sentence  was  imprisonment  for  a  year, 
and  he  was  sentenced  on  two  counts  to  imprisonment  for  two 
years,  and  the  judges  held  the  conviction  bad.  That  was  the 
whole  decision.  It  is  true  they  added  that  "  there  ought  to 
have  been  consecutive  sentences  for  one  year  each,^^  but  it  was 
only  an  obiter  dictum,  and,  as  that  point  did  not  arise,  it  did  not 
amount  to  a  judicial  decision  upon  it.  All  that  was  or  could  bo 
decided  was  that  the  judgment  given  was  wrong,  and  that 
supports  the  argument.  Fourthly,  without  statutory  authority, 
consecutive  sentences  of  imprisonment  or  penal  servitude  cannot 
be  inflicted  on  the  same  indictment.  In  the  case  of  Bex  v.  Wilke8[e) 
that  difficulty  was  avoided,  even  on  different  indictments,  by  making 
the  second  sentence  run  concurrently  with  the  first,  but  making 
it  longer  than  the  first,  so  as  to  extend  beyond  it,  though  both 
together  did  not  exceed  the  maximum.  The  maximum  was 
two  years^  imprisonment :  the  first  sentence  upon  one  indictment 


(a)  Beg.  y.  Bhodea,  2  Lord  Raymond,  886. 

(6)  II  Clarke  and  FlnneUy  Rep.  155,  330,  375. 

(c)  11  Q.  B.  781. 

(«/)  1  Moody^B  Crown  Cases,  414. 

(e)  4  Brown's  Parliamentary  Cases,  360 ;  4  Barrow*fl  Rep.  2527. 
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Rbo.        was  for  ten  months ;  the  second^  which  was  to  begin  and  run  at 

Oatoh  aK(u  *^®  same  time  as  the  first,  was  for  twelve  months ;   and  thus  it 

Castro.      ^&b  not  a  sentence  to  commence  in  futuro  (as  this  is),  and  both 

sentences  together  did  not  exceed  the  maximum.     But,  as  there 

]^'  were  different  indictments  in  that  case,  it  is  no  authority  for  the 
Indictment—  present.  The  power  here  assumed  as  to  cases  of  misdemeanour 
Several  counts  requires  to  be  given  by  statute,  and  was  so  given  by  statute  in 
'^^^  cases  of  felonies  by  7  &  8  Geo.  4,  c.  10,  but  it  lias  not  been  given 
to  misdemeanours,  tliat  is,  the  power  of  inflicting  on  dimrent 
counts  consecutive  sentences,  even  exceeding  the  maximum. 
[Jahes,  L.J. — That  statute  was  passed  long  after  WiVkef^s  case. 
May  it  not  have  been  supposed  that  the  power  already  existed  in 
cases  of  misdemeanour  t]  There  is  no  authority  for  supposing 
that  it  did  so  exist,  and  the  fact  that  it  was  given  by  statute  in 
cases  of  felony  rather  shows  that  it  did  not.  Fifthly,  the  statute 
in  this  case  certainly  gives  a  power  of  inflicting  consecutive 
sentences,  but  of  a  certain  limited  duration.  The  statute  pro- 
vides that  the  sentence  of  transportation  may  be  inflicted  ''over 
and  besides  such  punishment  as  might  be  inflicted  by  the  laws 
then  in  being*';  that  is,  at  common  law — ^imprisonment;  and 
by  the  statute  of  Elizabeth  six  months'  imprisonment,  in 
addition  to  a  certain  fine.  This  only  authorises  a  sentence 
of  imprisonment  and  in  addition  thereto  a  sentence  of 
penal  servitude,  and  so  it  has  been  held  {Bex  v.  Frice.{a) 
This  indeed  is  an  indictment  at  common  law,  so  that 
the  punishment  under  the  statute  of  Elizabeth  could  not 
be  inflicted :  (Chitty's  Criminal  Law,  vol.  2,  p.  314.)  And 
therefore  it  may  be  contended  that  the  sentence  authorised  by  the 
statute  of  Geo.  2  could  not  be  inflicted,  as  it  can  only  be  inflicted 
in  addition  to  the  punishment  already  allowed  by  law,  i.e.,  at 
common  law,  and  also  by  the  statute  of  Elizabeth ;  but,  at  all  events, 
there  ought  to  have  been  a  sentence  of  imprisonment,  and  then 
in  addition  thereto  the  sentence  of  penal  servitude,  and  so  the 
sentence  inflicted  was  not  warranted  by  the  statute,  and,  as 
it  was  a  statutory  authority  specifically  to  inflict  such  a  punish- 
ment as  penal  servitude,  it  required  to  be  strictly  pursued  as  it 
was  in  the  cases  of  Luie  and  Brown  (&)  tried  after  the  claimant. 
Sixthly,  the  statutory  authority  was  only  to  inflict  a  sentence 
of  penal  servitude  not  exceeding  seven  years ;  so  that  there  was 
no  authority  to  inflict  more  than  a  single  sentence  of  penal 
servitude  for  the  maximum  of  seven  years.  This  is  the  substantial 
point,  though  it  only  goes  to  the  second  sentence;  that  the 
statutory  power  has  been  exceeded  in  this  sentence,  and  that 
there  was  no  authority  to  inflict  the  second  sentence  of  seven 
years'  penal  servitude.  This  point  arises  on  the  plain  terms  of 
the  statute  itself,  which  provides  that  the  judge  before  whom  any 
person  is  convicted  of  perjury  may  order  such  person  to  be  trans- 
ported for  a  term  not  exceeding  seven  years— that  is,  the  judge 

(a)  6  Eaat's  Report^  328. 

(6)  At  the  0.  C.  C.  April  SessionB  1874  coram  Brett,  J. 
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who  tries  the  person  has  onl^  power  to  inflict  a  sentence  of  penal        Rto. 
Bervitade  for  seven  years.    [Vambs,  L.J. — ^Por  the  same  offence  f)    ^     ^' 
It  is  not  so  expressed^  and  a  highly  penal  enactment  cannot  be      oastro.^ 

extended  by  implication.     The  only  power  given  is  to  inflict  a        

sentence  of  seven  years'  penal  servitude  for  whatever  offences  he  ^^^^' 
is  convicted  of  at  the  same  trial.  The  judge  who  tries  the  party  is  indictment^-' 
to  have  that  power  and  no  more.  The  power  to  exceed  a  maxi-  Several  counts 
mnm  by  means  of  camnlative  sentences  has  never  been  given  ""  ^^^''^ 
by  statute  in  cases  of  misdemeanour^  and  does  not  exist.  It  has  '^  ^ 
been  decided  by  the  Supreme  Court  of  New  York  that  no  such 
power  exists  according  to  the  English  common  law :  {Ths  People  ex 
rel.  Tweed  v.  Liscomb.)  (a)  It  was  on  the  authority  of  that  case  the 
writ  of  error  was  granted  in  the  present  case^  and  it  is  one  of  great 
authority.  In  that  case  the  defendant  had  been  tried  upon  an  in- 
dictment containing  220  counts^  each  charging  a  misdemeanour^ 
neglect  of  a  statutory  duty^  for  which  the  maximum  punishment 
fixed  by  the  statute  under  which  he  was  indicted  was  imprison- 
ment for  a  year  and  a  fine.  He  was  found  guilty  upon  204  of  the 
counts;  and  upon  twelve  of  them  the  court  sentenced  him  to 
twelve  successive  terms  of  imprisonment  of  one  year  each^  and 
also  to  twelve  fines  of  the  maximum  amount ;  and  upon  a  writ  of 
habeas  corpus^  brought  by  the  defendant  after  he  had  suffered  the 
first  sentence^  it  was  held  by  the  Supreme  Court  not  merely  that  the 
judgment  was  erroneous^  which  would  not  have  been  sufficient  for 
his  discharge  under  a  habeas,  but  that  the  second  and  all  sub- 
sequent sentences  were  not  warranted  by  law^  and  so  without 
jurisdiction,  on  the  ground  that  the  punishment  allowed  by 
law  for  the  offence  was  the  maximum,  which  the  Court  had  power 
to  inflict  in  the  same  prosecution,  and  that  the  statutory  power 
was  exhausted  in  the  first  sentence,  and  was  exceeded  in  all  the 
others.  Allen,  J.  said  in  giving  judgment  (p.  573)  :  ''  Bearing 
in  mind  the  distinction  between  judgments  merely  informal 
or  erroneous,  and  those  void  as  without  jurisdiction  coram 
nan  judice  the  question  is,  had  the  Court  power  to  pronounce 
the  several  judgments,  and  inflict  the  accumulated  punishments 
upon  the  conviction  of  the  prisoner  of  the  offences  as  charged  in 
the  single  indictment  ?  Whether  it  was  error  to  join  in  the  same 
indictment  counts  for  several  distinct  offences,  or  whether  the 
Court  should  have  compelled  the  prosecutor  to  elect  between  the 
several  counts  are  not  questions  that  can  be  considered  upon 
this  hearing.     They  do  not  go  to  the  jurisdiction  of  the  Court, 

and  can  only  come  upon  error  from  the  judgment This 

renders  it  unnecessary  to  consider — except  as  they  may  inci- 
dentally aid  in  the  consideration  of  the  question  actually  presented 
— those  cases  in  which  the  question  has  been  as  to  the  pro- 
priety of  uniting  for  the  purposes  of  a  trial  several  offences 
in  one  indictment.^'  (&)     After  entering  into  the  cases  on  that 

(a)  SickePs  New  York  Reports,  Court  of  Appeal,  vol.  15,  pp.  559,  605,  a  decision 
of  seven  judges. 

(6)  If  the  counts  conld  not  be  joined,  it  wonld  be  error  ;  if  they  oonld  be,  bnt  they 
irare  embarrassing,  the  prosecntor  wonld  be  pat  to  elect :  (see  1  Moo.  &  Rob.  74.) 

VOU  XIV.  G    O 
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Rm.        question  merely  with  that  view^  the  learned  judge  went  on  to 

o     ^'  aK     ^^  '  (^)  ''  I  t^Qi  iiot  aware  that  there  are  any  precedents  for  the 

Oastro.      practice  of  several  judgments^  each  for  the  extreme  penalty  of 

the  law^  for  each  of  several  offences^  charged  in  the  same  indict- 

1880.  ment,  and  upon  a  single  conviction.  What  is  popularly  known 
Indictment'-  as  the  Tichbome  case  is  claimed  to  be  a  direct  authority  for  the 
Several  counts  oonviction  and  sentences  in  the  case  at  bar.  The  prisoner  was 
"Z^^^^  convicted  upon  a  trial  before  Cockbum^  C,J.  and  his  associates 
of  two  distinct  acts  of  perjury  upon  separate  counts  in  an  indict- 
ment and  sentenced  upon  each  to  penal  servitude  for  the  term  of 
seven  years,  as  for  disconnected  offences^  and  it  is  said  that  the 
time  named  is  the  extreme  limit  of  punishment  upon  a  single 
conviction  for  the  crime  charged.  But  if  it  be  so,  then  there  was 
a  conviction  for  two  offences,  which  in  this  State  would  be 
felonies,  on  the  same  trial,  which  is  not  permissible  with  us.  The 
decision  cannot  be  regarded  as  authoritative  evidence  of  the  law 
with  us.  It  is  enough  to  say  that  no  question  appears  to  have  been 
made  to  the  judgment,  and  whether  it  is  authorised  by  some  statute 
we  do  not  know.  Be  that  as  it  may,  the  judgment  has  not  received 
the  deliberate  sanction  of  any  Court  in  banco,  and  has  not 
ripened  into  a  precedent  even  in  England.  It  is  at  most  but 
evidence  of  what  the  common  law  is  as  now  administered  in 
that  country,  but  no  evidence  as  to  what  it  was  on  the  19th  day 
of  April,  1775.  (6)  The  practice  of  uniting  several  counts  in  an 
indictment  is  a  departure  from  the  ancient  practice.  Lord 
Denman  says,  in  O^Connelly.  The  Queen  (11  01.  &  Fin.  375), 
that  in  old  times  the  indictment  consisted  of  a  single  count,  (c) 
and  it  may  be  assumed  that  this  is  true.  There  is  no  objection 
to  stating  the  same  offence  in  as  many  different  ways  as  may  be 
deemed  expedient.  But  the  rule  as  now  recognised  extends 
further  than  this,  and  different  misdemeanours,  it  is  said,  may  be 
joined  in  the  same  indictment  and  tried  at  the  same  time.  If 
there  could  be  but  one  punishment,  or  punishment  as  for  a  single 
misdemeanour  irrespective  of  the  number  of  offences  proved,  the 
Court  could  possibly  see  that  no  great  harm  could  come  to  the  ac- 
cused by  a  joinder  of  offences.  If  the  rule  has  this  limit,  then  there 
is  reason  for  the  limitation  as  found  in  the  books,  that  to  authorise 
a  joinder  of  different  offences,  they  must  be  of  the  same  grade^ 
and  require  the  same  judgment.  If  judgments  may  be  distribu- 
tive and  cumulative,  it  is  difficult  to  see  why  there  should  not  be 
an  identity  as  to  their  character  and  extent  of  punishment. 
Statutes  have  been  deemed  necessary  to  permit  offences  of 
different  degrees,  and  requiring  different  punishments,  although 
relating  to  the  same  subject-matter  to  be  joined :  (1  Arch.  Grim. 

(a)  Pages  676,  677. 

(b)  The  era  of  American  Independence.  Benjamin^  Q.G.  stated  that  the  American 
Courts  do  not  consider  the  decisions  of  our  Conrts  since  that  era  as  binding  anthoritiee 
as  they  do  those  prior  to  that  era. 

(c)  It  is  conceived  that  was  so  at  the  time  of  the  passing  of  the  statute  of 
2  Qeo.  2  (1729),  and  that  may  explain  a  single  maximum  sentence  and  the  absence 
of  any  allusion  to  several  counts  or  offences. 
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Pr.  94)/'     Then  after  referring  to  the  American  cases  on  the        Rbs. 
subject,  founded  on  the  decisions  of  our  Courts  prior  to  1775,  the   obtok  aV 
learned  judge  proceeded,  (p.  579) :  "  It  will  be  seen  that  now  arrant      Oabtro. 

can  be  found  in  any  of  them  for  cumulative  punishments  upon  a        

conviction  for  several  offences  charged  in  a  single  indictment,  the  ^f^ 
aggregate  punishment  exceeding  that  prescribed  by  law  for  the  Indictment^- 
grade  of  offences  charged.  The  rule  of  law  by  implication  calls  for  Several  counts 
a  single  judgment  for  all  the  offences  charged  in  the  indictment,  "^^^^ 
and  of  which  the  accused  is  convicted.  It  requires  that  the 
offences  joined  shall  be  of  the  same  grade,  and  be  subject  to  the 
same  punishment ;  that  is,  not  only  punishment  the  same  in  kind, 
but  the  same  in  degree.  This  can  only  be  important  to  the  end 
that  a  single  judgment,  equally  applicable  to  each  of  the  offences, 
may  cover  all ;  and  a  sentence,  the  maximum  of  which  may  be 
lawfully  imposed  for  each.  If  several  judgments  may  be  given 
upon  a  single  indictment  before  a  conviction  for  several  discon- 
nected offences,  and  the  punishments  may  be  successive  and 
cumulative,  there  is  no  good  reason  why  the  offences  joined  should 
be  of  the  same  grade  or  subject  to  the  same  punishment ;  for  the 
court  might  so  impose  the  sentences  for  the  respective  offences, 
that  each  could  be  fully  carried  out  without  interfering  with  the 
others.  A  prisoner  convicted  of  several  misdemeanours,  for 
which  different  penalties  were  prescribed,  might  be  flogged  for 
one,  fined  for  a  second,  and  imprisoned  for  a  third.  If  the  doctrine 
contended  for  by  the  prosecution  can  be  maintained,  the  qualifica- 
tion of  the  rule  that  the  joined  offences  must  be  equal  in  law, 
and  subject  to  the  same  punishment,  has  no  foundation 
in  principle,  and  must  fall.  If  as  has  been  done  in  some  cases, 
the  maximum  punishment  which  the  law  permits  for  the 
grade  and  character  of  offences  charged  is  distributed 
among  the  several  offences  of  which  the  prisoner  is  convicted, 
according  to  the  demerits  of  each,  the  aggregate  punishment 
not  being  in  excess  of  that  allowed  by  law  for  a  single  offence 
of  the  same  kind  and  degree,  there  would  probably  be  nothing 
illegal,  conceding  that  a  person  accused  of  crime  may  be  tried  upon 
one  indictment  for  several  and  distinct  offences  committed  at  dif- 
ferent times The  practice  (p.  581)  of  putting  a  man  on  trial 

for  distinct  offences  at  the  same  time  is  fraught  with  danger  to 
the  accused,  and  can  never  be  done  except  at  great  risk  of  doing 
injustice.  But  if  the  practice  should  be  regarded  as  so  firmly 
established,  that  it  cannot  be  reformed  except  by  the  Legislature, 
the  result  of  distinct  judgments  and  cumulative  punishments 
does  not  follow  legally,  logically,  or  necessarily.  Reference  will 
be  made'  to  the  reported  decisions  in  England,  in  which  it  is 
claimed  that  the  foundation  was  laid,  not  only  for  the  joinder 
of  several  distinct  misdemeanours  in  one  indictment,  but  for 
cumulative  sentences  or  punishments.  But  it  is  quite  evident  that 
there  would  probably  be  no  precedents  of  cumulative  punishments 
each  to  the  full  measure  allowed  by  law,  for  in  England  the  punish- 
ment fur  misdemeanour  is,  as  a  rule^  discretionary  with  the  court : 

o  G  2 
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Rto.        (1  Enesell  on  Crimes,  92 ;  1  Chitty's  Criminal  Law,  710.)  And  as 

Q     ^-   ,.      the  court  conld  on  a  conviction  for  one  or  more  misdemeanours 

^Oabtu).^'  pass  such  judgment  and  impose  such  punishment  as  it  should 

deem  proper  and  apportioned  to  the  cause  or  crimes  charged, 

1880.        cumulative  sentences,  each  fully  exhausting  the  statutory  power 

Indictmenu^  ^^  ^^  court  in  respect  to  a  single  offence,  could  not  be  imposed. 

Several  counts  as  there  is  uo  such  limit ;  and  cases  in  England  within  this  rule 

—  Several    ^ould  give  UO  colour  or  support  to  the  present  judgment 

ences,  ^^  ^  Wilkes  (a)  is  not  an  authority  for  joining  distinct  offences  in 
one  indictment.  It  is  an  authority  for  sentence  of  imprisonment 
upon  a  second  conviction  to  commence  at  the  expiration  of  an 
imprisonment  on  a  prior  conviction.  The  report  of  the  case 
shows  that  there  were  two  informations  for  libels;  the  defendant 
was  convicted  of  both,  and  was  separately  sentenced  for  each. 
Oregory  v.  The  Queen  (15  Q.  B.  974)  was  error  from  a  con- 
viction upon  an  information  for  libel,  containing  four  counts,  and  the 
judgment  of  the  court,  sentencing  the  prisoner  to  be  imprisoned  for 
two  months  on  each  of  the  counts,  the  imprisonment  on  each  after 
the  first  to  be  computed  from  the  expiration  of  the  imprisonment 
on  the  next  preceding  count.  The  third  count  was  held  defective, 
and  the  Court  adjudged  that  the  imprisonment  on  the  fourth 
count  was  not  thereby  invalidated  as  commencing  m  fuiuroy  but 
that  it  was  to  be  computed  from  the  expiration  of  the  imprison- 
ment on  the  second  count.  No  other  question  was  raised  or 
decided.  Whether  the  distributive  judgment  was  legal  was  not 
considered,  and  the  aggregate  punishment  was  not  in  excess  of 
that  which  might  have  been  inflicted  for  a  single  offence.  In 
Young  v.  Reg.  (3  Term  Rep.  98)  the  same  offence  was  stated 
differently  in  three  counts,  but  one  transaction  was  under 
investigation  on  the  trial,  and,  upon  a  general  verdict  of  guilty,  a 
single  sentence  was  passed  upon  the  prisoner.  It  was  objected 
as  error  that  distinct  offences  were  joined  in  the  same  indictment, 
and  Lord  Kenyon  said  Hhe  objection  would  be  well  founded  if 
the  judgment  on  each  count  was  different ;  but  he  said  in  this 
case  the  judgment  on  the  counts  is  the  same — a  misdemeanour 
is  charged  in  each.  Most  probably  the  charges  were  meant  to 
cover  the  same  facts ;  but,  if  not  so,  I  think  they  may  be  joined  in 
the  same  indictment/  The  case  gives  nocountenance  to  the  doctrine 
of  cumulative  punishments,  but  by  implication  is  adverse  to  it. 
....  We  (p.  585)  are  referred  to  the  responses  of  the  judges  of 
England  to  certain  questions  propounded  to  them  by  the  House 
of  Lords  in  the  case  of  O'Gonnell  (11  Clark  &  Pmnelly,  155). 
The  verdict  in  that  case  was  general  upon  all  the  counts  of  the 
indictment,  and  a  like  general  judgment  passed  against  the 
accused  apon  the  verdict,  without  discrimination,  and  as  one 
judgment.  Some  of  the  counts  were  bad,  and  the  judgment  was 
reversed  for  that  reason.  The  contention  was  whether  the 
verdict  and  judgment  could  be  applied  to  the  good  counts,  and 
thus  sustained.     The  learned  judges  discussed  at  great  length 

(n)  4  Burrow's  Reports,  2527 ;  4  Brown's  Parlinmentory  Canes,  360. 
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the  practice   on  trials   of  indictments    for    felonies    and    mis-         Rxa. 
demeanours^  and  the  rale  as  to  joinder  of  counts  for  distinct   ^     ^'   .. 
offences  on  the  two  classes  of  indictments^  but  still  nothing  was      Gastso. 

definitely  established  in  the  judgment  of  the  courts  or  can  be        

gathered  from  the  concurrent  opinions  of  the  judges^  which  will  ]^' 
aid  us  in  deciding  upon  this  question.  It  would  be  difficult  to  indictment^ 
deduce  from  the  opinions  collectively,  or  that  of  any  single  judge.  Several  counu 
that,  when  the  punishment  for  a  specific  offence  is  Umited  by  ""  ^^^ 
statute,  and  not  by  the  discretion  of  the  Court,  and  a  conviction 
is  had  under  an  indictment  consisting  of  several  counts  for 
several  offences,  distinct  and  distributive  sentences  could  be 
imposed  for  the  different  convictions  under  the  respective  counts, 
which  would  aggregate  a  punishment  in  excess  of  that  prescribed 
and  limited  by  statute  for  a  single  offence ;  that  is,  that  the  several 
punishments  combined  could  be  in  excess  of  that  which  could, 
pursuant  to  statute,  be  imposed  upon  a  conviction  under  any  one 
of  the  counts.  The  real  question  considered,  and  in  respect  to 
which  these  opinions  must  be  read  and  interpreted,  was  whether 
the  verdict  and  judgment  could  be  applied  to  the  good  counts,  and 
thus  be  sustained.  There  was  clearly  no  excessive  punishment 
over  that  which  might  have  been  inflicted  upon  a  single  convic- 
tion on  any  one  of  the  counts.  It  may  be  conceded  that  expres- 
sions are  used  by  some  of  the  judges  authorising  an  inference  that 
the  punishment  in  the  aggregate  upon  several  counts  might  be 
in  excess  of  that  which  would  in  the  discretion  of  the  Court,  not 
which  could  by  law,  be  inflicted  upon  a  single  count  or  for  a  single 
offence.  But  it  is  not  so  said  in  terms,  and  certainly  is  not  and 
could  not  have  been  so  decided,  and  the  judges  were  not  called 
upon  to,  and  did  not,  answer  any  interrogatory  which  could  resolve 
the  question.  If  the  rule  prevails,  as  is  claimed  in  support  of  the 
judgment,  it  may  and  must  have  effect  in  all  courts  of  criminal 
jurisdiction,  whether  general  or  limited,  and  a  Court  of  Special 
Sessions,  held  by  a  single  justice  of  the  peace,  may  try  an 
individual  for  any  number  of  misdemeanours,  of  tiie  same 
grade  of  which  the  Court  has  cognizance,  at  the  same 
time,  and  upon  a  single  complaint,  and  upon  conviction 
impose  successive  and  cumulative  sentences  of  imprisonment,  and 
fine  to  the  full  extent  of  the  law  for  each  offence.  For  the  rule, 
if  it  exists,  is  part  of  the  general  law  of  general  application.  Beg. 
V.  Cutbush  (10  Cox  C.  0.,  p.  489)  is,  however,  adverse  to  the 
logical  sequence  of  the  rule  asserted,  for  there  the  cumulative 
sentences  were  sustained  on  what  Cockburn,  C.J.  termed 
^^  some  degree  of  technical  straining ''  of  the  words  of  a  statute, 
but  for  which  the  prisoner  would  ha/e  been  discharged  for  the 
invalidity  of  the  conviction  and  the  sentences.  This  is  very  good 
evidence,  ^'  that  the  common  law,  as  administered  in  England, 
does  not  authorise  several  convictions  and  cumulative  sentences. 
....  I  have  examined  with  some  care  the  cases  in  the  courts  of 
this  State  and  of  England,  and  1  find  no  authority  for  holding 
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Rbq.        that  the  common  law^  as  it  existed  in  England  in  April  1775  (a) 

Oeton    /■  8  P®^°^^*s  cumulative  sentences  to  be  imposed  upon  convictions  for 

Oastbo.      several  distinct  misdemeanours  charged  in  different  counts  in  a 

single  indictment^  in  the  aggregate  exceeding  the  punishment 

^^^^'        prescribed  by  law  as  the  extreme  of  punishment  for  a  single  mis- 

Indictment—  demeanour.  The  power  of  the  Court  was  exhausted  by  the  first  sen- 

Several  counts  tence.  Any  judgment  in  excess  of  the  limit  was  without  jurisdiction. 

wnSioM      ^  judgment  to  the  extent  allowed  by  law  once  pronounced,  the 

power  of  the  Court  was  exhausted  in  respect  to  that  prosecution. 

If  the  punishment  for  the  offence  is  fixed  by  statute,  a  judgment 

in  excess  of  the  statutory  limit  is  void  for  the  excess  ....  No 

Court  can  give  a  judgment  not  authorised  by  law.     No  Court 

can  be  competent  to  pronounce  a  sentence  in  open  and  palpable 

violation  of  a  positive  statute.     Judgment  thus  given  is  simply 

void No  precedent  has  been  found  for  the  practice.    The 

justification  is  to  be  found  probably  in  the  fact  that  great  wrongs 
had  been  perpetrated,  and  the  punishment  as   for  a  single  mis- 
demeanour was  deemed  entirely  inadequate  to  the  offence,  and 
the  public  mind  was  greatly  excited,  and  called  for  what  would 
be   thought  an    approximate   vindication   of   the  law,   and    an 
appropriate   punishment  of  the  offender.     But  the  remedy  was 
several   indictments,  if  the  offences  were  distinct.     Courts  can 
only  administer  the  laws  as  they  find  them  ;  and  it  is  far  better 
that  those  more  guilty  should  escape  than  that  the  law  should 
be  judicially  disregarded  or  violated.     A  greatelr  public  wrong 
would  be  committed,  one  more  lasting  in  its  injurious  effects, 
and  dangerous  to  civil  liberty  and  the   sacredness   of  law,   by 
punishing  a  man  against  or  without  that  law,  but  under  colour  of 
law  and  a  judicial  proceeding,  than  can  result  from  the  escape  of 
the  greatest  offender,  or  the  commission  of  the  greatest  crimes.'* 
Bapallo,  J.  concurred,  and  delivered  judgment  at  some  length  to 
the  same  effect :  (6)  "  The  question  is  whether  several  offences, 
each   amounting  to  a  misdemeanour  for  which  an   indictment 
could  be  framed,  may  be  charged  in  one  indictment  in  separate 
counts,  and  the  prisoner  put  upon  his  trial  for  all  the  alleged 
offences  at  the  same  time,  before  the  same  jury ;  and  if  the  jury 
give  a  general  verdict  of  guilty  on  all  or  several  of  the   counts, 
whether  the  court  has  power  to  pronounce  a  separate  sentence 
on  each  count  upon  which  the  prisoner  is  found  guilty,  and  thus 
^gg^^g^^  sentences  on  a  single  indictment  and  trial  to  an  extent 
far  in  excess  of  the  maximum  punishment  prescribed  by  statute 
for  the  grade  of  offence  for  which  the  prisoner  has  been  indicted 
and  tried.    The  generally  received  principle  (p.  595)  is  that  a  man 

shall  be  tried  for  only  one  crime  at  a-time What  (p.  598)  is 

the  authority  upon  which  we  are  called  to  introduce  this  new  prac- 
tice ?  It  is  to  be  found  only  in  the  opinions  of  judges  of  courts  in 
England,  of  a  date  later  than  that  up  to  which  by  our  constitution 

(a)  The  date  of  the  separation  from  this  country ;  up  to  which  time  the  deciaions 
of  our  Courts  were  authorities  binding, 
(c)  P  694. 
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we    accepted    the  common  law    of    England^   and^  unless  in  a        Rao. 
single  very  recent  case  in  which  the  question  was  not  raised  or   ^      *'•   ,. 
discussed,  or  any  reason  given  (the  Tichbome  case),  no  practical      caotro.^ 

application  of  the  rule  appears  from  any  of  the  cases  cited  to  have        

been  made,  cumulating  sentences  on  separate  counts  to  an  extent        ^^^Q- 
greater  in  the  aggregate  than  could  have  been  injBicted  on  either  indictment-^ 

of  the  counts  alone In  this  State  the  punishment  for  Several  counts 

misdemeanour  is  limited  by  statute.     The  statute  declares  that     — 'Sroera/ 
every  person   who    shall  be    convicted   of  any    misdemeanour      *^'*'***'- 
shall     be     punished     by    imprisonment    not    exceeding    one 
year.     Clearly    there    is     nothing     in     this    provision    which 
points    to   more    than    one  conviction   or    punishment  on    any 
one  indictment  ....  all  that  the  Court  had  power  to  adjudge 
was  that  the  defendant  was  guilty  of  a  misdemeanour,  and  should 
receive  the  maximum  punishment  for  the  offence.     Otherwise  on 
conviction   for  misdemeanour  the   Court  might   impose  heavier 
sentences  than  for  the  most  aggravated  felonies.  ...     I  am  of 
opinion  that  on  any  indictment  for  misdemeanour,  no  matter  how 
many  counts  it  may  contain,  the  power  of  the  Court  is  restricted 
to  the  maximum  punishment  allowed  by  statute  for  the  highest 
offence  charged  in  the  indictment,  and  that  separate  and  cumula- 
tive punishments  can  only  be  secured  by  separate  indictments 
and  trials  for  each  offence.  The  power  of  the  Court  was  exhausted 
when  it  had  imposed  the  first  sentence,  and  it  then  ceased  to  be 
competent  to  render  any  further  judgment  in  the  case.''     The 
other  five  judges  concurred,  and  the  judgment  was  reversed. 
[Jambs,  L.J.  observed  that  this  appeared  to  be  the  first  case  in 
which  these  views  had  been  judicially  expressed  as  to  cumulative 
sentences  on  separate  counts  exceeding  a  statutory  maximum.] 
It  is  conceived  that  the  decision  in  that  case  was  quite  in  accord- 
ance with  the  principles  of  our  law,  though  no  case  which  distinctly 
raised  the  question  has  occurred,  and  that  of  itself  affords   an 
argument  that  the  course  here  taken,  as  it  is  novel,  is  erroneous 
and  not  warranted  by  law.     [Bsamwbll,  L.J. — The  contention 
founded  on  that  case  is  contrary  to  the  opinion  of  the  judges  in 
(yConnelVa  case.]     Not,  it  is  conceived,  to  the  decision  in  that 
case,  nor  indeed  to  any  considered  judicial  opinion  of  the  judges. 
It  is  certainly  opposed  to  some  dicta  of  individual  judges,  such 
dicta  being  neither  unanimous  nor  necessary  to  the  decision  of 
the  case. 

The  Attomey-Oeneral  (Sir  H.  James)  (with  him  the  SoUoitor- 
Oeneral  (Sir  F.  Herschell),  A.  L.  Smith  and  Poland,  for  the  Crown), 
said  he  hardly  thought  it  necessary  to  address  the  Court  in  sup- 
port of  the  judgment.  [Jambs,  L.J.  said  he  need  only  address 
himself  to  the  contention  founded  on  the  decision  in  the  American 
case  that  cumulative  sentences  could  not  be  given  on  different 
counts  charging  different  offences — misdemeanours — ^in  the  same 
indictment  if  they  exceed  in  the  aggregate  the  maximum  amount 
of  punishment.]  The  Attomey-General  said  the  decision  in  that 
case  appeared  partly  to  have  rested  on  American  law  and  partly 
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Rbo.        on  a  misconception  of  English  law^  and  that  it  was  inconsistent  with 

Obion  alias  *^®  opinion  01  the  Jndges  in  (yOonnelVs  case  {ubi  8wp,)y  especially 

Gastao.      that  of  Patteson^  J.     A  series  of  authorities  show  that  consecutive 

seutences  are  allowed  in  misdemeanours.     It  was  so  in  the  case  of 

^f^-        Wilkes  (a)  as  in  the  case  of  WilUams  (6),  and,  though  these  were 

IruUetment—  cases  of  separate  indictments,  the  principle  is  the  same  in  Bobm- 

Several  counts  gon^s  case  (c) ;  all  the  judges  said  in  &OonnelVs  case  that  the 

~^^^^    prisoner  should  have  been  seutenced  to  consecutive  sentences 

for  the  maximum  duration  of  one  year  on  separate  counts.     As 

to  the  aggregate  amount  of  the  consecutive  sentences  exceeding 

the  maximum,  the  statute  of  7  &  8  Geo.  4,  c.  10,  allowed  it  in 

cases  of  felony ;  and  in  the  case  of  Outbiish  {d)  it  was  said  by  the 

Court  that  previous  to  the  statute  the  law  was  so  in  cases  of 

misdemeanour. 

Benjamin  in  reply,  for  the  prisoner. — It  could  not  have  been 
the  law  before  the  statute  as  to  misdemeanour,  for  it  certainly 
was  not  so  at  common  law.  No  authority  has  been  or  could 
be  cited  to  show  that  it  was  so.  [The  Attorney -General  (Sir  H. 
James)  stated,  on  the  authority  of  Mr.  Avory,  Clerk  of  Arraigns 
at  the  Central  Criminal  Court,  that  in  1859  Bramwell,  B.  sentenced 
a  man  on  more  than  one  count  to  the  maximum  sentence  for  the 
offence,  indecent  assault.  Bbbtt,  L.  J.  stated  that  he  remembered 
taking  the  same  course.]  It  does  not  appear  that  in  these  cases 
there  was  a  statutory  maximum,  and,  at  all  events,  these  cases 
were  not  discussed ;  and  the  question  has  never  until  now  been 
directly  raised  for  decision. 

At  the  close  of  the  argument 

The  CouBT  at  once  proceeded  to  pronounce  judgment  for  the 
Crown. 

Jambs,  L.J. — ^I  am  of  opinion  that  this  writ  of  error  was  impro- 
vidently  issued.  The  power  in  question  has  been  decided  to  exist 
by  a  current  of  authority  and  a  course  of  practice  which  it  is  not 
open  to  any  person  in  this  country  to  question.  The  law  is,  and 
always  has  been,  that  counts  for  several  misdemeanours  may  be 
joined  in  one  indictment  as  it  is  called — ^that  is  to  say,  may  be  the 
subject  of  several  distinct  counts  or  charges,  put  together  in  one 
piece  of  parchment,  but  each  count  being  in  law  a  distinct  charge  or 
indictment,  upon  which  the  party  ought  to  be  tried  and  con- 
victed or  acquitted  as  the  case  may  be.  A  practice  has  pre- 
vailed in  cases  of  felonies,  by  which  the  judges,  in  the  exercise 
of  their  power  of  regulating  the  proceedings  before  them, 
thought  it  right  in  capital  cases — ^in  times  when  nearly  all 
crimes  were  capital — ^that  a  party  should  not  be  tried  for  more 
than  one  felony  at  the  same  time,  in  order  that  he  might  not 
be  embarrassed  or  prejudiced  by  evidence  as  to  other  offences,  (e) 
No   such     rule  (e)    prevailed    with  regard    to    trials,  for    mis- 

(a)  4  Burr.  2627.  (6)  1  Leach  0. 0.  586.  (c)  Moody  C.  0.  414. 

(<f)  10  Cox  CO.,  489. 
(e^  That  is  (it  is  presumed)  tiie  rule  against  joinder  of  counts.    See  R.  ▼.  0<mgh 
(1  M.  &  R.  74). 
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demeanour,  though  in   a  proper   case,  if  the   judge   saw  that        Rw. 
there  would  be  prejudice  to   the  prisoner,  he  could  call  on  the  qoton  off 
prosecutor  to  elect  on  which  count  to  proceed.     But  these  were      Cabtbo. 

mere  matters  of  judicial  discretion,  for  the  exercise  of  which  in         

no  case  could  a  writ  of  error  be  brought.  Such  being  the  law  ^^ 
that  a  party  might  be  tried  at  the  same  time,  for  several  misdemea-  indictment— 
nours,  the  subject  of  several  charges  on  several  distinct  counts.  Several  counts 
there  is  in  my  mind  no  possible  or  reasonable  distinction  to  be  "^^^^ 
drawn  between  a  trial  and  conviction  on  several  counts  or  charges 
in  one  indictment,  and  several  trials  and  convictions  on  several 
indictments  one  after  another.  In  the  case  of  Bex  v.  Wilkes  (a)  it 
was  certainly  settled  distinctly  that  for  several  misdemeanours, 
the  subject  no  doubt  of  several  indictments,  one  tried  after  the 
other,  and  on  which  the  sentences  were  pronounced  imme- 
diately, one  after  the  other  by  the  House  of  Lords,  on 
the  advice  of  all  the  Judges  that  one  sentence  of  imprison- 
ment could  be  passed  to  take  effect  after  the  expiration  of 
imprisonment  for  another.  So  the  law  was  laid  down  and  from 
that  time  to  the  present  it  has  remained  unquestioned,  and  no  judge 
has  ever  in  this  country  expressed  the  slightest  doubt  of  that 
being  the  common  law  of  England.  It  is  too  late  now,  after  the 
lapse  of  more  than  a  century,  to  attempt  to  dispute  the  law 
so  laid  down  and  acted  upon  in  hundreds  and  thousands  of 
instances.  That  law  does  not  seem  to  have  been  questioned 
even  in  the  case  in  the  New  York  Court  of  Appeal  to  which  we 
have  been  referred  as  establishing  this  exception  from  a  restriction 
on  the  law  so  laid  down.  And  we  are  told  that  this  was  the 
case  on  the  authority  of  which  the  late  Attorney- General  was 
induced  to  issue  his  fiat  for  the  writ  of  error  in  the  case  now 
before  us.  In  that  case  it  is  laid  down  that  the  law  does  not 
permit  cumulative  sentences  to  be  imposed  on  conviction  for 
several  misdemeanours  charged  in  different  counts  in  a  single 
indictment,  in  the  aggregate  exceeding  the  punishment  prescribed 
by  law  as  the  extreme  limit  of  the  punishment  for  the  single 
misdemeanour.  It  is  conceded  that  there  is  no  such  decision  to 
be  found  in  any  case  in  the  English  law  books,  and  indeed  it  is 
to  be  inferred  that  there  is  no  such  doctrine  laid  down  in  any 
case  even  in  any  of  the  United  States  which  have  adopted  the 
English  common  law.  Then  are  we  to  follow  that  court  and  say 
that  this  restriction  was  properly  laid  down  on  what  up  to  that 
time  had  always  been  laid   down  generally   and   without  any 

Sualification  ?  I  have  always  felt  unfeigned  respect  for  the 
ecisions  of  the  courts  in  America,  which  have  dealt  with  matters 
of  law  common  to  their  jurisprudence  and  ours.  But  I  am 
bound  to  say  that  I  am  startled  by  the  mode  in  which  these 
judges  dealt  with  the  question,  both  with  reference  to  authority 
and  principle.  The  judges  seem  to  have  thought  it  sufficient  to 
say,  and  this  indeed  is  their  ratio  decidendi,  "  It  is  true  that  no 

(a)  4  Brown's  Parliamentary  CaaeB,  860;  4  Burr.  2527. 
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Rbg.        such  distinction  can  be  found  in  the  Englisli  coorts,  or  in  the 

o     ^  aR      English  text  writers ;  but  then  the  contrary  has  never  been  laid 

Oambo.^   down.     What  we  have  gofc  to  decide  is  what  the  common  law  was 

in  1775 — what  it  was  then — and  we  cannot  accept  anything  said  or 

^^'  done  by  any  court  in  England  since  then  inconsistent  with  the  law 
Indictment—  which  has  prevailed  in  our  courts.  If  it  is  the  law  in  England 
Severai  counts  we  wiU  not  allow  the  practice  of  our  courts  to  be  superseded." 
—  Several  j^j^^  g^^  ^^^^^  ^^^qj  thought  sufficient  to  get  rid  of  the  decision  in 
the  Tichbome  case,  (a)  although  it  was  a  decision  of  the  Court  of 
Queen's  Bench — ^they  got  rid  of  it  as  not  binding  on  them,  and 
said  that  it  is  of  no  authority.  But  the  decision  in  the  American 
case  is  not  binding  upon  us.  It  was  a  decision  of  three  judges  {b) 
overruling  the  opinion  of  three  others  in  the  court  below,  and 
the  utmost  that  it  comes  to  is  that  the  contrary  has  never  been 
distinctly  laid  down  in  any  English  court,  aud  that  the  question 
has  never  been  argued  until  now.  {c)  But  what  is  the  principle 
of  the  decision  7  On  what  ground  does  the  distinction  it  sets  up 
rest  ?  I  am  unable  to  understand  what  is  the  principle ;  and  at  all 
events  that  suggested  in  argument  was  startling  if  not  shocking. 
The  proposition  was  this :  that  if  a  man  commits  an  offence  of 
so  grave  a  character  that  the  utmost  punishment  allowed  by 
law  for  the  offence  was,  in  the  judgment  of  the  Court,  too 
light,  {d)  he  is  to  be  free  to  commit  any  number  of  similar 
offences  with  absolute  immunity  if  he  is  tried  before,  and  with 
comparative  impunity  if  his  trial  is  postponed  until  he  has 
fulfilled  his  sentence  under  the  first,  thus  giving  him  the 
chance  of  escape,  which  lapse  of  time  wUl  always  give. 
To  my  mind,  such  a  proposition  is  startling,  as  no  authority 
for  it  is  to  be  found  in  English  law,  and  there  is  to  my 
mind  no  fbundation  for  it  in  law.  Indeed,  the  Court  in  their 
judgment  seem  to  have  proceeded  on  a  view  cmite  inconsistent 
with  our  law  as  to  the  impropriety  of  joining  different  offences  in 
one  indictment.  That  seems  to  have  been  the  governing 
motive  of  their  decision — ^the  view  which  led  them  to  the  dis- 
covery, as  they  conceived,  of  this  restriction  or  qualification  upon 
the  law  laid  down  in  WilJcea^a  case.  But  the  real  point  on  which 
the  writ  of  error  was  obtained  was  that  the  sentence  was  bad 
because  it  did  not  begin  with  a  sentence  of  imprisonment  at 
common  law,  and  that  the  sentence  of  penal  servitude  was  not 
by  way  of  addition  to  that  sentence  of  imprisonment.  But  that, 
by  the  statute,  is  only  to  be  if  imprisonment  is  adjudged ;  and  it 

(a)  It  was  hardly  a  deoision.  The  qaoetion  was  not  raised ;  and,  as  it  was  not 
raised,  was  not  disoossed  or  decided. 

(6)  Benjamin^  Q.O.  interposed  to  state  that  this  was  an  error,  that  it  was  the  jndgment 
of  seven  jadges — six  present,  and,  as  the  report  stated,  all  concurring,  the  Chief 
Justice,  who  was  absent,  also  concurring. 

(c)  It  is  believed  that  in  no  instance  until  this,  ever  since  the  statute  of  Geo.  2, 
passed  in  1729,  bad  a  sentence  exceeding  seven  years  been  passed  for  perjury. 

{d)  Mellor,  J ,  in  passing  the  sentence,  had  said  that  the  punishment  imposed  by 
the  statute  was  too  light,  and  that  the  Legislature,  in  passing  the  statute,  had  not 
contemplated  suoh  a  case ;  whioh  hardly  afforded  a  reason  for  exceeding  it,  and  at  the 
time  it  passed  different  offences  could  not  be  joined  in  one  indictment. 
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is  not  necessary  that  it  should  be^  and  no  injustice  is  done  by  its         Req. 
not  being  so,  nor  by  not  going  through  the  form  of  imposing  a   ^      ^*-   .. 
day^s    imprisonment  as  a  preliminary  to   the   next  sentence  of      Castro. 

penal  servitude.      That  disposes  of  that   point,   and  it   is   not         

necessary   to  resort  to   the  statutory  power  of  amending  the         ^®^* 
judgment.     Then  it  is  said,  that  in  truth  and  in  substance  all   indictment-- 
these  perjuries  were  in  reality  only  one,  and  that  a  sentence  of  Several  counts 
fourteen  years'  penal  servitude  has  been  awarded  for  what  was     —  Several 
in*substance  a  single  perjury.     It  is  said  there  was  one  iraud,     '^^^^^^* 
one  imposture,  in   pretending  to   be   Tichborne,  and  that  any 
number  of  perjuries  committed  on  any  number  of  occasions,  in 
any  number  of  suits,  in  any  number  of  oaths,  all  constitute  only 
one  single  perjury  and  one  single  oflFence.     To   my  mind  it  is 
only  necessary  to  state  the  proposition  to  dispose  of  it.     It  is 
monstrous  to  suppose  that  the  law  allows  any  number  of  perjuries 
to  be  committed,  with  only  one  punishment,  merely  because  they 
were  committed  in  furtherance  of  one  scheme  of  fraud.      There 
is  nothing  else  left  in  the  case,  and  I  am  therefore  clearly  of 
opinion  that  there  is  no  error  in  the  record,  and  that  the  judg- 
ment must  be  affirmed. 

Bbamwell,  L.J. — I  am  of  the  same  opinion,  and  really  I  have 
had  great  doubt  whether  I  ought  to  do  more  than  simply  to 
express  it.  I  am  quite  certain  that  the  writ  of  error  was  not 
allowed  by  the  late  Attorney-General  without  due  care,  and  I 
think  indeed  it  was  more  than  warranted  by  the  case  in  the 
American  Court.  But  the  case  is  as  clear  as  any  that  could  come 
before  a  court  of  justice.  As  I  understand  it,  the  first  point 
made  was  that,  if  a  man  brings  a  suit,  or  several  suits,  with  a 
view  to  establish  his  right  to  certain  property,  he  may  commit 
any  number  of  perjuries  for  that  purpose,  on  any  number  of  occa- 
sions, and  that  they  will  constitute  a  single  offence  of  perjury, 
because  the  substance  of  them  is  that  he  is  the  person  entitled  to 
the  property.  But  that  the  argument  has  actually  been  addressed 
to  us,  I  should  not  have  supposed  it  possible  that  it  could 
be  addressed  to  any  court.  It  was  admitted  that  if  the  party 
made  any  false  statement  on  oath,  he  might  be  indicted  and 
convicted;  but  then  it  was  said  he  had  power  to  swear  as 
many  more  falsehoods  as  he  pleased  with  impunity.  It  was 
said  that  it  would  be  monstrous  that  he  should  be  punished 
twice  over  under  these  circumstances.  To  my  mind  it  would  be 
monstrous  if  he  could  not  be.  And  if  he  persisted  in  his  offence 
by  committing  another  perjury,  I  think  he  ought  to  be  punished 
over  again,  and  more  punished  than  on  the  former  occasion. 
So  much  for  the  first  point.  Then  the  next  point  was  that,  as  the 
statute  says  that  a  person  guilty  of  perjury  shall  be  subject  to  seven 
years  penal  servitude,  he  cannot  have  more  than  that  accorded  to 
him  for  any  number  of  perjuries — in  distinct  proceedings — that  he 
acquires  a  sort  of  status  of  impunity,  so  that  no  amount  of  perjury 
will  subject  him  to  any  fiirther  punishment.  The  whole  of 
that  argument  was  founded  on  this,  that  the  statutes  say  that  the 
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Riw.        person  oonvicted  of  perjury  shall  be  subject  to  penal  servitude  for  not 

Orxon*  aUas  ©acceding  seven  years.     But  the  same  argument  might  be  used 

Castbo.      as  to  every  offence — ^it  may  be  said  ^'  he  has  done  it^  and  that 

-—        he  may  do  it  again/'     What  the  statute  means  is  that  whenever 

the  offence  is  committed  the  person  convicted  of  it  shall  be  sub- 

Indictment—  jected  to  this  sentence.  Then  as  to  the  next  pointy  that  the 
Several  counts  prisoner  has  been  sentenced  simply  to  seven  years'  penal  servitude, 
'wrueno^.  ^l^^reas  it  ought  to  have  been  by  way  of  addition  to  a  sentence  of 
imprisonment.  I  doubt  whether  he  could  make  that  a  ground  of 
error^  even  supposing  that  he  ought  to  have  been  so  sentenced. 
I  know  that  a  man  who  was  sentenced  to  be  transported  brought 
a  writ  of  error,  upon  the  ground  that  he  ought  to  have  been 
sentenced  to  be  hanged.  But  that  was  different.  He  had 
a  right  to  say  that  the  wrong  sentence  had  been  passed  upon 
him,  a  sentence  not  warranted  by  law.  But  the  prisoner  here 
could  not  say  that.  He  could  not  say  that  he  had  had  wrone 
done  to  him.  The  utmost  he  could  s^  was  that  he  had  not  had 
enough  of  right  done  to  him.  And  I  doubt  whether  a  writ  of 
error  would  lie  under  those  circumstances.  But  it  is  not  neces- 
sary to  decide  that,  for  there  is  nothing  in  the  objection.  The 
words  of  the  statute  are  that  the  sentence  of  penal  servitude  shall 
be  over  and  besides  any  other  punishment  which  shall  be  adjudged 
upon  him,  which  supposes  that  the  court  may  or  may  not 
adjudge  imprisonment,  and,  unless  it  is  so  adjudged,  the 
sentence  of  penal  servitude  is  not  in  addition  to  it,  nor 
indeed  can  be.  There  is  nothing  therefore  in  the  objection. 
Then  as  to  the  point  on  which  the  writ  of  error  was  allowed— 
that  is,  that  there  cannot  be  cumulative  punishments  on  two 
offences,  on  different  counts  of  an  indictment  for  misde- 
meanours. The  effect  of  the  objection  is  that  the  judge  cannot 
sentence  a  person  upon  one  count  to  a  punishment  of  a  certain 
duration,  and  then  on  another  count  for  a  different  offence  to 
another  punishment  beginning  at  the  expiration  of  the  first. 
It  could  not  of  course  be  so  in  cases  of  capital  offences  in  which 
the  sentence  on  the  first  would  be  qtu>d  auspendatur.  But 
the  law  is  different  in  cases  of  misdemeanour,  as  appears  from 
the  case  of  Wilkes  and  other  authorities.  It  was  said  indeed 
that  there  may  be  consecutive  sentences  on  different  counts,  so 
that  the  maximum  is  not  exceeded — that  is,  that  in  this  case 
there  may  have  been  a  sentence  of  two  years'  imprisonment  on 
the  first  count,  and  seven  years'  penal  servitude  on  the  second,  to 
commence  on  the  expiration  of  the  imprisonment,  or  five  years' 
penal  servitude  on  the  first  count,  and  five  years  on  the 
second,  to  commence  from  the  expiration  of  the  second  year  of 
the  first  term.  But  at  common  law  there  was  no  limit  to  the 
duration  of  imprisonment  (except  that  there  was  a  general 
principle  laid  down  in  Magna  Charta,  and  recognised  in  the 
Bill  of  Rights,  that  punishments  must  not  be  excessive),  so  that 
at  common  law  the  difficulty  would  not  arise ;  and  at  common 
law  there  might  be  imprisonment  for  seven  years  on  one  count 
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and  seven  years  farther  on  a  second^  to  take  effect  at  the  end  of        Rig. 
the  first  tcnm.     But  it  is  said  that  this  cannot  be  done  in  the   ^^^'  ^. 
present  case  because  of  the  statute^  which  enacts  that  the  judge      CASTHa 
may  inflict  a  sentence  not  exceeding  seven  years ;  so  that  though        — 
there  could  be  twenty  counts  on  twenty  different  offences^  each        ^^^- 
deserving  of  seven  years'  penal  servitude^  still  he  could  only  /ndictment— 
have  penal  servitude  for  seven  years.     For  this^  however^  no  Several  amnu 
authority  was  cited  except  the  American  case,  which  is  contrary     ""  'S^swra/ 
to  all  our  authorities,  and  shows  that  the  judges  did  not  under-     '       ^^^ 
stand  the  practice  of  our  law.    What  would  be  the  consequences 
if  such  were  the  law?     Suppose  a  man  were  to  commit  two 
offences,  each  of  which  deserved  penal  servitude  for  seven  years, 
how  is  he  to  be  dealt  with  ?     Is  the  Crown  to  wait  until  he  has 
suffered  his  sentence  for  the  first  before  prosecuting  him  for  the 
second  ?    That  is  preposterous.     Or  is  the  Grown  to  prosecute 
him  upon  two  separate   indictments,  and   is  judgment  to   be 
respited  on  the  second  until  the  sentence  has  been  suffered  under 
the  first  f      Or  is  not  the  Crown  to  take  the  reasonable  and 
convenient  course  of  prosecuting  him  by  one  indictment  on  two 
counts   and   sentencing  him    on  both?       Why    should    it  be 
that  being  found  guilty  on  one  or  two  counts,  of  two  offences,  he 
should  be  punished  only  for  one  ?      It  is  utterly  unreasonable. 
I  am  of  opinion  that  it  is  not  so  either  in  law  or  reason,  and  that 
all  the  authorities  are  opposed  to  it,  and  that  consequently  the 
judgment  must  be  affirmed. 

Bbstt,  L.J. — The  argument  for  the  prisoner  made  so  little 
impression  upon  me  that  I  was  quite  prepared  at  its  close 
to  pronounce  judgment  for  the  Crown.  It  is  remarkable 
that  these  objections  were  never  brought  forward  before 
during  the  six  years  that  have  elapsed  since  the  trial,  and 
that  they  are  now  brought  forward  for  the  first  time.  As  to  the 
objection  that  the  sentence  of  penal  servitude  ought  to  have 
been  by  way  of  addition  to  one  of  imprisonment,  here  it  would 
not  be  material,  for  it  might  be  amended  under  the  statute ;  but 
I  am  of  opinion  that  the  enactment  is  only  enabling,  and  that 
while  it  gives  the  judge  the  power  of  imposing  imprisonment  as 
well  as  penal  servitude,  yet  there  is  no  obligation  to  do  so.  It 
is  only  if  imprisonment  is  adjadged  that  penal  servitude  is  to 
be  additional,  and  it  may  be  in  substitution  for  it.  It  has 
been  said  that  on  the  trial  of  two  other  persons  for  perjury  (a) 
I  imposed  a  sentence  of  imprisonment  preliminary  to  the  sentence 
of  penal  servitude;  but  that  was  I  have  no  doubt  only  as  a 
precaution,  and  not  on  any  particular  construction  of  the  statute, 
and  I  am  clearly  of  opinion  that  there  is  nothing  in  the  objection. 
Then  as  to  the  main  objection,  it  was  argued  that  there  were  not 
really  two  offences,  but  only  one.  It  is  unnecessary  to  consider 
whether  there  can  be  two  perjuries  on  the  same  oath,  for  hero 
there  are  two  counts  on  two  oaths  taken  before  different  tribunals 
and  on  different  occasions.     It  is  impossible  to  say  that  on  such  a 

(a)  Reg.  ▼.  Zw?e,  and  Rp</.  ▼.  Brown. 
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Rflo.        case  there  are  not  separate  perjaries  and  two  offences.     It  was 

^'  ..      urged  that  if  they  are  put  into  one  indictment  they  are  to  be 

Oaotro.*^  treated  as  one  offence,  and  that  the  rule  in  Wilkes^  case  only 

applied  to  cases  of  different  indictments — that  is^  that  separate 

1880.  counts,  charging  several  offences,  are  not  equivalent  to  several 
Indictment—  indictments.  But  during  the  last  three  centuries  the  contrary 
Several  counts  has  been  held,  that  where  separate  offences  are  charged  in  the 
—  Several  gan^e  indictment  they  are  equivalent  to  separate  indictments.  It 
was  said  that  they  could  not  be  joined  in  felony,  but  they  can  be 
joined,  and  it  is  not  an  objection  on  writ  of  error.  Then  it  was 
said  that  the  sentence  could  not  be  inflicted  under  the  statute, 
because  the  indictment  did  not  end  contra  formam  stattUi;  but  the 
sentence  is  not  part  of  the  indictment  which  states  only  the 
offence.  Then  on  an  indictment  containing  more  than  one  count, 
can  the  punishment  on  one  of  them  be  postponed  until  the 
expiration  of  the  punishment  on  the  other  ?  That  seems  to  have 
been  decided  in  Wilkes'  case  and  other  cases  that  have  been 
cited.  The  judges  in  Wilkes'  case  were  asked  whether  a 
judgment  of  imprisonment,  to  commence  after  the  termination  of 
an  imprisonment  to  which  he  is  already  subjected,  is  good  in  law, 
a  question  which,  it  will  be  observed,  had  no  reference  to  whether 
there  was  one  indictment  or  two,  but  was  quite  general  in  its 
terms,  and  the  judges  answered  it  in  terms  quite  as  general,  for 
their  answer  was  "  that  a  judgment  of  imprisonment  against  a 
defendant  may  commence  after  the  expiration  of  an  imprisonment 
to  which  he  has  been  before  sentenced  for  another  offence.^' 
Ever  since  then  that  has  been  taken  to  be  the  law,  and  that 
quite  irrespective  of  the  question  whether  the  charges  are  in  one 
indictment  or  two.  Not  only  was  that  the  answer  of  the  judges, 
but  it  has  been  so  interpreted  ever  since.  It  is  not  a  question  of 
"cumulative*'  punishments— the  use  of  that  expression  is  incor- 
rect. It  is  not  so  put  in  the  answer  of  the  judges  in  the  case  of 
Wilkes.  The  question  was,  whether  the  operation  of  a  sentence 
could  be  postponed  until  after  the  expiration  of  a  previous  sen- 
tence. The  judges  gave  indeed  one  limitation;  they  limited  the 
postponement  of  the  second  sentence  to  the  case  of  another 
sentence  in  existence  up  to  the  time  to  which  the  second  is 
postponed — that  is,  that  the  second  sentence  must  take  effect 
before  the  final  dismissal  of  the  party,  but  that,  with  that 
limitation,  it  may  be  postponed.  The  cases  of  Bobinson  and 
Gregory  are  to  the  same  effect.  There  are,  therefore,  authorities 
to  show  that  it  may  be  done,  either  on  one  indictment  or  several. 
Then  as  to  the  objection  that  the  aggregate  of  the  punishments 
must  not  exceed  the  maximum,  the  statute  of  7  &  8  Geo.  4  gave 
the  power  in  cases  of  felony,  and  the  proper  inference  from  that 
is  that  it  was  not  required  in  cases  of  misdemeanour.  It  was 
passed  long  after  the  case  of  Wilkes,  and  I  should  infer  that  the 
Legislature  thought  the  law  was  already  settled  by  that  case  as  to 
misdemeanour.  In  support  of  that  view  there  is  the  dictum  of 
Blackburn,  J.  in  the  case  of  Cidbiish  {uhi  su}),)  that  the  law  was 
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60   already  in  oases  of  misdemeanour.      The  statute  expressly        Rm. 
authorises  cumulative  sentences,  even  exceeding  the  maximum,   ^^^^-  ^^^ 
and  it  affords  a  strong  argument  against  the  present  contention.      CAffrBo. 

As  to  the  American  case,  I  was  anxious  to  ascertain  on  what        

ground  or  reason  it  rested.     The  proposition  is  that  if  a  sentence        ^^^ 
for  one  of  several  offences  may  commence  at  the  expiration  of  the   indictment— 
punishment  for  another,  the  two  together  shall  not  exceed  the  Several  counts 
maximum  punishment  for  either.     There  is  no  reason,  however,     "^^^^ 
given   for  the   proposition.     The   statute   in   the   present  case 
provides  that  the  judge  before  whom  any  person  is  convicted  of 
perjury,  may  sentence  him  to  penal  servitude  for  seven  years — 
that  is,  for  any  perjury  for  which  he  is  convicted,  so  that  if  there 
are  two  perjuries  he  can  be  sentenced  to  seven  years'   penal 
servitude  for  each.     I  declare  I  can  discover  no  reason  why  it 
should   not  be,  and  therefore,  on  the  whole,  I  concur  in  the 
opinion  that  the  case  is  clear,  and  that  there  is  no  error  in  this 
record,  and  that  consequently  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


COUBT  OP  CRIMINAL  APPEAL 

Saturday,  May  1. 

(Before    Kelly,  C.B.,  Lush,  Denman,  Lopes,  and  Bowen,  JJ.) 

Reg.  v.  Koadley.  (a) 

Indecent  assault^Child  of  tender  years — Consent — Direction  to 

jury — Practice, 

On  the  trial  of  an  indictment  for  an  indecent  assault  upon  a  little 
girl  only  seven  years  of  age,  the  child  was  examined  as  a  witness. 
The  prisoner's  counsel  proposed  to  address  the  jury  on  the  consent 
of  the  child  to  the  assault.  The  Chairman  refused  to  allow  him 
to  do  so,  ruling  that  a  child  of  seven  years  old  might  submit,  but 
could  not  give  consent  to  the  assault.  The  prisoner  was 
convicted. 

Held,  that  the  conviction  must  be  quashed. 

AT  the  Easter  General  Quarter  Sessions  of  the  Peace  for  the 
county  of  Leicester  held  on  the  6th  day  of  April  1880,  in  the 
castle  of  Leicester,  ia  and  for  the  said  county,  the  following  case 

(a)  Reported  by  J.  Thompson,  Eaq.,  BnrTister-at-Law. 
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Rto.        was  resepyed  for  the  opinion  of  the  High  Oonrt  of  Justice  by  Sir 
RoiJDLir      Henry  St.  John  Halford,  Bart.^   depnty-chairman  of  the   said 

'     county. 

1^=80.  Edward  Boadley  (aged  twenty)  was  indicted  for  assaulting 

IndecetUauault  ^*^^^  -^^°  Burton,  a  child  of  seven  years  old. 

^Childof  ten-      According  to  the  evidence  given  at  the  trial,  the  mother  of  the 

der  years.         child  noticing  that  she  had  a  discharge  from  her  private  parts, 

took  her  to  a  surgeon  for  advice,  who  treated  the  case  as  one  of 

gonorrhoea. 

In  consequence  of  this,  inquiries  were  made,  and  the  child 
stated  at  the  trial  that  she  and  another  child  of  a  like  age  had 
been  accustomed  to  ride  with  the  prisoner  in  his  milk  cart,  and 
that  on  one  occasion  she  and  the  prisoner  got  out  of  the  cart  and 
went  into  a  yard,  that  there  the  prisoner  undid  his  trousers,  and 
lifted  up  her  clothes,  putting  his  private  parts  against  her  own. 

The  prisoner,  on  being  examined  by  a  surgeon,  was  found  to  be 
diseased,  and  in  such  a  state  that  contact  with  his  person  might 
have  infected  the  child  in  the  manner  described  by  the  surgeon. 
There  was  no  sign  of  penetration  or  of  violence. 

The  prisoner  was  defended  by  counsel,  who  proposed  to  address 
the  jury  on  the  question  of  the  child's  consent  to  the  prisoner's 
act. 

The  Chairman,  however,  refused  to  allow  the  question  of  con- 
sent to  be  put  to  the  jury,  ruling  that  a  child  of  seven  years 
old  might  submit,  but  is  incapable  of  giving  consent  in  such  a 
case. 

The  prisoner  was  convicted,  and  sentenced  to  twelve  months' 
imprisonment,  with  hard  labour.  He  is  now  undergoing  his 
sentence. 

The  question  reserved  for  the  Court  is  the  correctness  or  other- 
wise of  the  chairman's  ruling  in  the  case. 

H.  St.  John  Halpobd. 

Eensman  appeared  for  the  prisoner. 

Prosser  for  the  prosecution. 

Denman,  J. — Is  not  this  case  concluded  by  the  decision  of  this 
Court  in  Reg.  v.  Bead  and  others  (1  Den.  C.  Cas.  377  j  3  Cox  C. 
Cas.  266)  ? 

Lush,  J. — The  ruling  of  the  chairman  cannot  be  supported. 

Bv  the  Court  : 

Conviction  quashed,  (a) 

(a)  In  lUg,  y.  Read  and  others  the  assault  was  upon  a  girl  nine  years  old,  and  the 
jnry  found  a  Terdict  of  '^Guiltj,  the  child  being  an  assenting  party,  bnt  that  from 
her  tender  years  she  did  not  know  what  she  was  about."  This  was  obyiously  an 
imperfect  verdict,  and  upon  the  argument  of  the  case  there  was  much  interlocutory 
discussion  as  to  the  meaning  of  the  verdict.  Alderson,  B.  said :  "  The  jury  mean 
that  she  was  an  actual  consenting  party,  but  that  she  could  not  by  law  consent 
because  of  her  tender  years.'*  Coleridge,  J.  said :  "  Here  it  is  stated  that  there  was 
a  connection,  and  that  the  girl  consented.  They  say  that  she  gave  all  the  consent  to 
it  that  FO  young  a  person  could  give."  Lord  Denman,  C.J. :  "  The  jury  have  found 
that  the  girl  gave  her  assent ;  wo  cannot  tell  whether  this  were  really  so  or  not,  but 
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W«  rnnsl  take  th«  Terdiot  m  we  find  it.    Very  possibly  the  Jury  would  hare  been         Reo. 
warranted  in  finding  the  prisoners  guilty  generally.  But  it  has  been  solemnly  deoided  v. 

that,  if  the  girl  assents,  the  act  is  not  an  astaolt.   The  case  is  not  stated  satisfaotorily.       Roadlet. 

We  are  asked  to  determine  whether  this  girl  *  actually  did  give  such  assent  as  to  

invalidate  the  conviction.*    How  can  we  determine  that  ?    It  was  one  of  the  questions  1880. 

for  the  jury."     In  Reg.  ▼.  Johnson  (L.  A  0,  682 ;  10  Cox  Gr.  Gas.  114),  where  

the  jury  returned  a   verdict  of  guilty,  but  stated   that  the  girl  consented  to  the       Indecent 
indecent  assault,   the  conviction   was  quashed.    But  in  Reg.  v.   Lock  (L.  Rep.   2  assault — Child 
Gr.  Gas.  Res.  10 ;  12  Goz  Gr.  Gas.  244),  where  the  prisoner  was  indicted  for  indecently       qf  tender 
assaulting  two  boys,  the  Jury  returned  a  verdict  of  guilty,  stating  that  they  did  so         years, 
being  of  opinion  that  the  boys  merely  submitted  to  the  act  of  the  defendant  not 
knowing  the  nature  of  such  act.    The  verdict  of  guilty  was  upheld  by  this  Gourt. 
Kelly,  G.B.  said :  **  The  question  is  whether  such  an  act  as  that  of  the  prisoner  done 
to  a  person  who  does  not  actively  consent,  but  merely  submits  to  the  act  under 
circumstances  in  which  he  cannot  exercise  his  will  either  one  way  or  the  other  does 

not,  eren  in  the  absence  of  fraud,  amount  to  an  assault.    I  think  it  does 

Though  there  was  submission  on  the  part  of  the  children,  I  do  not  think  there  was 
any  consent,  for  they  were  so  wholly  ignorant  of  the  nature  of  the  act  done  as  to  be 
incapable  of  exercising  their  will  one  way  or  the  other.**  Brett,  J.  said :  **  Still,  if 
they  had  in  fact  consented  to  what  was  done,  their  ignorance  of  its  immorality 

would  not  make  it  an  assault The  question  left  to  the  jury  was  in  substance  a 

direction  that  if  the  boys  merely  submitted  to  what  was  done  (and  if  they  merely  did 
this,  the  prisoner  must  have  known  that  it  was  so),  it  was  an  assault ;  but  if  there 
was  consent,  it  was  no  assault.  Now,  if  a  child  does  merely  submit  to  what  is  done  to 
it  by  an  adult,  and  the  adult  know  this,  that  is  an  assault.  The  direction  of  the 
learned  judge  and  the  finding  of  the  jury  were  therefore  both  right.** 

There  does  not  seem  to  be  any  reported  case  in  which  the  girl  assaulted  was  so 
young,  viz.,  seven  years  old,  as  in  the  present  case  {Reg.  v.  Roadley).  The  assault 
must  be  proved  in  every  case  to  have  been  against  the  will  of  the  child,  and  though 
in  point  of  fact  the  child  may  be  incapable  of  giving  her  consent,  the  presiding 
judge  cannot  withdraw  the  question  of  consent  frem  the  jury  if  raised ;  but  if  the 
jury  consider  the  child  incapable  of  giving  consent,  they  may,  as  in  Reg.  v.  Lock^  find 
the  prisoner  guilty. 
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HIGH    COURT   OP    JUSTICK 

EXCHEQUER  DIVISION. 

February  12, 1880. 

(Before  Fttzgibau)  and  Dowbb,  BB.) 

Couvms  Of  KjsawKm  abb  avothib  r.  CNhcl. 

3VMpa«#  tn  jHir^iii^  of  game— 27  ^  28  F<e£.    c.  67— JBouieiiM 

n660««ary  to  sustain  conviction, 

A  person  trespassing  on  the  lands  of  another,  having  wUh  him 
greyhounds  a/nd  beating  bushes  where  ha/res  were  wont  to  frequent, 
should  not  on  evidence  of  those  fojds  alone,  be  convicted  under  the 
provisions  of  27  ^  28  Vict.  e.  67,  of  trespass  in  pursuit  of 
game. 

CASE  stated  by  magistrates  at  petty  sessionfl  for  the  opinion 
of  the  Conrt. 

The  facts  as  appeared  in  the  case  were  as  follows : — ^The  defen- 
dant, with  greyhounds,  was  found  on  the  lands  of  the  com- 
plainants, by  caretakers  of  the  estate  beating  for  hares  as  the 
witnesses  believed.  He  was  summoned  for  that  he  did,  on 
Sunday,  the  19th  of  October,  1879,  at  Grurrane,  in  the  counl^ 
Cork,  unlawfully  enter  upon  the  lands  of  complainants,  and  with 
greyhounds  and  other  dogs  trespass  in  the  pursuit  of  game. 

Witnesses  for  the  defendant  alleged  that  he  was  only  beat- 
ing for  rabbits.  Certain  objections  were  raised  by  the  defendant 
in  the  Court  below.  First,  That  the  summons  did  not  disclose  a 
legal  o£fence  under  the  27  &  28  Vict.  c.  67 ;  secondly,  that  there 
was  no  evidence  of  the  title  of  the  complainants  as  landlords  to 
the  lands  trespassed  on,  beyond  the  receipt  by  them  from  the 
tenant  of  the  rent  reserved  under  the  lease  of  the  lands,  which 
it  was  alleged  was  not  sufficient ;  thirdly,  it  was  objected  that  as 
the  27  &  28  Yict.  c.  67,  was  a  penal  statute,  it  should  be  strictly 
read,  and  that  the  reservation  of  the  game  to  the  complainants  in 
the  lease  was  insufficient  to  give  them  a  right  to  sue  under  the 
said  Act  as  constructive  occupiers,  because  the  said  reservation 
clause  did  not  contain  the  word  ''  exclusively,''  or  any  other  words 
equivalent  thereto,  so  as  to  vest  the  sole  right  in  the  game  in 
them.     And  also  that  the  subsequent  clause  in  the  said  lease, 

(a)  Beportod  by  Oiaa  R.  Roohi,  Esq.,  Buriftor-at-Law. 
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reserving  a  limited  right  of  entry  on  tbe  lands  to  the  lessor  for  CknnmM  or 
the  purpose  of  hunting,  Ac,  was  a  qualification  of  the  previous  Kinostow 
clause  reseryinjg  all  the  property  in  the  game  to  the  lessor,  and 
left  the  occupying  tenant  still  having  a  concurrent  interest  therein. 
The  magistrates  overruled  these  objections,  and  convicted  the 
defendant  of  trespass  in  pursuit  of  game,  and  fined  him  40«.,  or 
in  default  one  month's  imprisonment. 

Shannon,  for  the  appellant,  objected  that  in  addition  to  the 
objections  taken  below,  there  was  no  evidence  of  any  offence 
within  the  statute:  {Bead  v.  Fhe^a,  15  East,  271 ;  Bex  y.  Orice, 
7  Oar.  &  P.  808 ;  Beg.  v.  Merry,  2  Cox  0.  C.  240. 

Munro,  Q.O.  and  Drummand,  contra, — This  objection  was  not 
made  below.  The  Court  cannot  entertain  it,  but  can  only  decide 
questions  of  law  arising  on  the  facts  as  stated  by  the  justices : 
(Knight  v.  Halliwell,  L.  fiep.  9  Q.  B.  412.) 

PiTZOBHALD,  B. — ^Upou  the  trial  of  this  case  before  the  magis- 
trates three  objections  were  taken  on  behalf  of  the  defendant. 
The  first  was  that  the  summons  which  alleged  that  the  defendant 
had  trespassed  on  the  lands  of  the  complainant  in  pursuit  of  game, 
did  not  show  any  offence  under  the  statute  of  27  &  28  Vict.  c.  67. 
The  two  others  were,  that  there  was  no  evidence  of  two  other 
matters  necessary  to  constitute  the  offence  under  the  statute. 
The  first  and  third  objections  were  not  insisted  on  in  the 
argument  before  us.  It  was,  however,  insisted  on  that  there  was 
no  evidence  of  the  facts  alleged  to  have  been  committed  by  the 
summons,  which  facts  were,  no  doubt,  necessary,  to  constitute  the 
offence,  the  first  objection  being  that  aJouo  they  were  not  sufficient. 
It  was  insisted  on  by  the  counsel  for  the  complainants  that  this 
objection  was  not  taken  before  the  magistrates,  and  in  form  it 
certainly  was  not  taken ;  but  we  have  only  to  consider  whether 
the  question  involved  in  it  is  reserved  for  us  by  the  case  stated, 
and  of  that  I  have  no  doubt.  There  can  be  no  doubt  that  the 
case  purports  to  state  the  whole  evidence  before  the  magistrates, 
it  states  three  conclusions  to  which  they  had  come  on  that  evidence. 
The  first  is,  that  the  facts  (being  those  which  are  stated  in  the 
summons)  that  the  defendant  trespassed  on  the  lands  of  the 
complainants  in  pursuit  of  game  were  proved,  the  other  two 
being  that  there  was  sufficient  evidence  of  the  matters  mentioned 
in  the  second  and  third  objections.  And  it  then  in  effect  reserves 
for  us  the  question  whether  they  were  right  in  coming  to  these 
conclusions.  I  am  of  opinion  that  they  were  wrong  in  concluding 
that  there  was  legal  evidence  of  the  defendant  being  on  the 
complainant's  land  in  pursuit  of  game.  There  was  clear  evidence 
that  he  was  on  the  land  of  the  complainants  as  a  trespasser. 
The  only  other  evidence  on  this  head  was  that  hares  had 
frequently  been  seen  on  the  lands  3  that  when  the  defendant  was 
seen  on  the  lands  he  had  two  greyhounds  (which  are  no  doubt 
proper  animals  for  pursuing  hares)  with  him,  and  that  when  he 
was  spoken  to  by  the  complainant's  caretaker,  he  and  some  men 
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Ownvm  OF  who  acoompanied  him  went  away  without  giving  anj  answer.  No 
^r^^  evidence  was  giren  of  any  other  act  done  by  hun  or  by  the  grey- 
hounds. I  am  of  opinion  that  there  was  no  legal  evidence  of  the 
intent  to  search  for  or  porsne  game^  however  I  may  snspect,  or 
even  believe^  as  the  caretaker  did^  that  the  defendant  came  there 
for  that  purpose.     I  think,  therefore,  the  conviction  was  wrong. 

DowsB,  B. — There  is  only  one  point  in  this  case  upon  which 
we  are  obliged  to  express  an  opinion.  I  am  inclined  to  think 
that  Mr.  Shannon's  argument  is  not  well  founded  upon  the 
other  points,  but  I  do  not  wish  to  be  understood  as  giving  any 
opinion  upon  them.  I  agree  there  was  no  evidence  upon  which 
a  conviction  oould  be  properly  had.  I  treat  this  case  as  if  I 
were  trying  it  with  a  jury.  When  a  judge  is  assisted  by  a  jury, 
it  is  often  diflScult  for  him  to  draw  a  distinction  between  what  is 
sufficient  evidence  and  what  is  not,  but  he  is  forced  to  come  to 
some  conclusion,  and  when  the  {aota  proved  are  as  consistent 
with  the  innocence  as  with  the  g^ilt  of  the  accused,  the  party 
on  trial  is  entitled  to  be  acquitted.  In  civil  proceedings  the 
judge  should  not  send  the  case  to  the  jury  unless  there  is 
evidence  from  which  they  may  legitimately  draw  the  inference 
which  the  plaintiff  asks  to  have  drawn.  If  I  were  trying  this 
man  for  penalties  I  would  hold  there  was  no  evidence  proper  to 
be  submitted  to  a  jury.  My  suspicions  regarding  his  guilt  are 
very  strong,  but  a  jury  are  not  entitled  to  act  on  mere  suspicion 
or  belief;  they  must  act  on  evidence.  The  words  of  the 
27  &  28  Yict.  c.  67,  s.  1,  are  ''  That  anv  person  who  shall  enter 
or  be  upon  the  said  land  in  search  of  or  in  pursuit  of  game 
without  the  consent  of  such  landlord  or  lessor,  shall  be  deemed 
a  trespasser.''  For  my  present  purpose,  I  take  no  distinction 
between  the  words  in  search  of  and  in  pursuit  of  game.  The 
evidence  is,  he  was  on  the  lands  with  greyhounds.  A  witness 
says  he  believes  the  defendant  was  beating  for  hares.  There  is 
nothing  in  this  or  anything  else  proved  beyond  suspicion,  which 
should  not  be  acted  on  in  a  court  of  law.  I  believe  nobody 
would  think  of  acting  on  it  in  any  other  case  except  the  case  of 
an  alleged  trespass  in  pursuit  of  game.  In  these  cases  it  is  said 
the  man  was  there  with  greyhounds,  and  what  else  was  he  doing 
than  looking  for  game  f  My  answer  is,  I  do  not  know,  whatever 
I  may  suspect.  It  is  of  the  utmost  importance  in  all  cases  to 
proceed  on  well  settled  principles  of  law,  and  not  to  give  more 

Erotection  to  hares  and  other  ferce  naturce  than  is  given  to 
orses,  cows,  and  other  domesticated  animals.  There  is  nothing 
unlawful  in  having  a  greyhound  even  on  a  Sunday,  and  a  grey- 
hound can  catch  rabbits  as  well  as  hares,  and  it  is  conceded  that 
rabbits  are  not  game.  If  the  prosecutor  had  waited  he  might 
have  caught  the  defendant  doing  something,  but  as  matters  stand 
it  is  all  speculation;  and  a  defendant  cannot  be  convicted  on 
speculation  without  any  evidence  of  an  unequivocal  act. 

Oonvitticm  quashed  withavi  cogts. 
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HIGH    COURT    OF    JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

Nov.  4  and  11,  1880. 

(Before  Mat,   C.J.,   O'Bbiin  and  Fitzqebald,  JJ.) 

BoBBRTsoN  V.  Macdonaqh.  (a) 

Fee  paid  to  ba/rriater  to  defend  a  prisoner  in  a  criminal  case — 
Neglect  of  barrister  to  appea/r  at  trial — Special  contract. 

A  statement  of  claim  for  damages  set  forth  that  the  plaintiff,  being 
returned  for  trial  on  a  criminal  charge,  entered  into  a  special 
contract  toith  the  defendant,  who  wa^  a  ba/rrister  and  Queen's 
counsel,  to  defend  him  at  the  trial,  and  attend  on  each  day  of 
the  plaintiff's  trial,  a/ad  the  defendant  was  paid  a  special  fee, 
larger  than  the  ordinary  fee,  or  honorarium,  paid  to  counsel  for 
so  attending,  yet  that  the  defendant  neglected  to  attend  the  trial 
after  the  first  day  of  the  trial,  by  reason  whereof  the  plaintiff 
was  convicted,  and  suffered  damage ;  on  demurrer  it  was  held 
that  the  claim  was  bad,  as  no  valid  contract  can  be  entered  into 
between  counsel  and  client. 

THIS  was  a  demarrer  to  a  statement  of  claim,  claiming 
10,0002.  damages,  against  the  defendant,  who  was  a  barrister 
and  Qneen's  counsel  practising  at  the  Irish  bar.  The  plaintiff  was 
a  carrier  of  goods  carrying  on  his  trade  at  Bachelors'  Walk,  in 
the  City  of  Dablin,  bat  at  present  confined  as  a  prisoner  for  a 
term  unexpired  of  eighteen  months,  prononnced  against  him  on 
a  charge  of  conspiracy  at  the  Commission  of  Oyer  and  Terminer 
held  in  June,  1880,  in  Dablin.  The  plaintiff  claimed  damages  for 
breach  of  contract  under  the  following  circumstances:  The 
plaintiff  was  returned  for  trial  by  certain   magistrates  having 

{urisdiction  in  that  behalf  on  a  certain  criminal  charge  to  be 
leard  at  the  Commission  of  C^er  and  Terminer,  to  be  bolden  at 
Green-street  in  Dublin  on  the  8th  day  of  June,  1880,  which  trial 
subsequently  and  at  the  said  sitting  came  on  to  be  heard  upon 
the  14th,  15th,  and  16th  days  of  <Mme,  and  ended  in  a  verdict 
against  the  plaintiff.    A  special  contract  was  entered  into  by  the 

(a)  Reported  by  Cksl  R.  Roche,  Esq.,  BarriBter-at-Law. 
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Robertson    defendant  with  plaintiff  to  attend  as   counsel   for  the  plaintiff 
Magdonaoh    ^l^ronghout  the  trial  on  receiving  a  special  fee  on  his  brief  of 

'   fifty  guineas  and  refreshers  of  twenty-five  guineas^  and  con- 

1880.       snltation  fees  of  five  guineas.     But  the  defendant  refused   to 
Retainer  of   ***®^^  ^^  *^®  second  or  any  subsequent  day.     The  defendant 

counsel  to     demurred  to  this  statement  of  claim.     The  statement  of  claim  is 

defend  on     sufficiently  Set  forth  in  the  judgment  of  the  Court. 

^^^^  Bewley  (with  him  Walker,  Q.C.)  in  support  of  the  demurrer. — 

The  relation  of  counsel  and  client  renders  the  parties  mutually 
incapable  of  making  a  contract  of  hiring  and  service  concerning 
advocacy  in  litigation :  {Kennedy  v.  Broun,  13  0.  B.  N.  S.  677.) 
In  this  case  all  the  authorities  are  collected  on  this  point.  They 
cited  Swinfen  v.  Lord  Ohelmsford  (5  H.  &  N.  890).  In  Turner 
V.  Philipps  (1  Peake  N.  P.  G.  122)^  an  action  having  been 
brought  to  recover  back  a  fee  for  the  non-attendance  of  counsel. 
Lord  Kenyon  recommended  the  parties  to  settle^  on  the  ground 
that  the  fee  was  a  gratuity^  and  his  advice  was  adopted. 
Blackstone^  in  3  Comm.  28^  says:  ^'It  is  established  with  us 
that  a  counsel  can  maintain  no  action  for  his  fees^  which  are  given 
not  as  locatio  vel  conductio,  but  as  quiddam  honorarium,  not  as  a 
salary  or  hire^  but  as  a  mere  gratuity  which  a  counsellor  cannot 
demand  without  doing  wrong  to  his  reputation^  as  is  also  laid 
down  with  regai*d  to  advocates  at  civil  law.''  In  support  of  this 
proposition^  he  refers  to  Sir  John  Davy's  Beports  Preface  : 
{Mingay  v.  Hammond,  Cro.  Jac.  482 ;  Mostyn  v.  Moetyn,  L.  Rep. 
5  Ch.  App.  457.) 

Philipp  Keogh  (with  him  Porter,  Q.C.)  contra,  in  support  of 
the  pleading  demurred  to. — Although,  as  a  general  rule,  an  action 
does  not  lie  against  a  counsel  for  not  performing  services,  yet 
this  is  different  in  case  of  a  special  contract:  {Hobart  v.  Butler, 
9  Ir.  0.  L.  R.  157;  Veitch  v.  Russell,  1  Car.  &  M.  362,  and  3 
Q.  B.  928.)  This  distinguishes  this  case  from  Kennedy  v.  Broun, 
and  that  class  of  cases  including  Mulligan  v.  M'JDonagh  (5 
Ir.  Jur.  N.  S.  101)  against  the  same  defendant  as  in  the  present 
case.  Besides^  in  this  case  the  relation  was  between  an  advocate 
and  a  person  under  a  criminal  charge.  This  relation  is  stronger 
than  that  of  an  ordinary  client  and  barrister,  and  imposes  a 
greater  obligation  on  the  advocate  to  attend  to  the  interests  of 
the  client. 

Our,  adv.  vulL 

MaTj  CJ.^The  action  in  this  case  is  brought  for  breach  of 
contract.  The  defendant  is  an  eminent  Queen's  counsel  of  the 
Irish  bar.  The  6th  paragraph  of  the  statement  of  claim  states 
that  the  plaintiff  was  returned  for  trial  on  a  criminal  charge  at 
the  Commission  of  Oyer  and  Terminer,  to  be  held  in  Green-street, 
in  Dublin,  which  trial  was  accordingly  held  on  the  14th,  15th, 
and  16th  days  of  June,  1880,  and  resulted  in  the  conviction  of 
the  plaintiff.  The  7th  paragraph  of  the  statement  of  claim  is  as 
follows :  "  The  plaintiff^  by  a  special  and  express  contract  with 
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the  defendant^  agreed  that  if  the  defendant  woold  promise  and 
agree  to  attend  and  assist,  with  the  aid  of  two  other  counsel^  in 
the  defence  of  the  plaintiff  upon  and  daring  the  continuance  of 
the  said  trials  he  would  pay  to  the  defendant^  instead  of  an 
ordinary  honorarium  or  fee^  a  special  fee  to  be  named  by  the 
defendant;  and  the  defendant  therenpon  agreed  with  the  plaintiff 
that  if  he  the  defendant  should  be  paid  as  a  special  fee^  instead 
of  an  honorarium  or  ordinary  fee^  a  sum  of  50  guineas  with  his 
brief^  and  that  if  he  should  be  paid  a  sum  of  25  guineas 
for  each  day  after  the  first  day  of  the  trials  during  which,  or  any 
part  of  which,  it  should  continue  at  hearing,  by  way  of  refresher, 
instead  of  the  usual  or  accustomed  honorarium  or  fee  of  2 
guineas,  and  that  if  he  should  be  paid  a  sum  of  5Z.  6«.  instead 
of  the  usual  or  accustomed  honorarium  of  21.  28.  for  his 
attendance  and  advice  upon  said  consultation  prior  to  or  during 
the  said  trial  with  the  said  other  counsel  as  he  the  defendant 
should  direct  and  reauire,  he  the  defendant  would  attend  through- 
out said  trial  with  all  due  and  reasonable  diligence,  and  without 
wilful  or  unreasonable  absence,  to  defend  the  plaintiff  throughout 
the  said  trial,  and  the  plaintiff  thereupon,  and  upon  the  faith  of 
the  said  promise,  paid  to  the  defendant  52 Z.  10«.  on  his  brief, 
and  delivered  his  brief  to  him,  and  the  defendant,  on  the  said 
terms,  received  the  said  brief,  and  accepted  the  said  money,  and 
the  plaintiff,  in  further  pursuance  of  the  said  agreement,  paid  to 
the  defendant,  and  the  defendant  accepted  from  the  plaintiff, 
three  several  sums  of  6Z.  5^.  for  three  consultations  which  were 
directed  by  the  defendant  to  be  held  with  the  said  other  counsel, 
and  which  were  the  only  consultations  by  him  directed  to  be 
held,  and  the  said  sums  were  accepted  by  the  defendant  under 
the  terms  and  in  pursuance  of  the  said  contract,  and  the  plaintiff 
says  that  the  said  trial  commenced  daring  the  said  sittings  upon 
the  14th  di^  of  June  last,  and  continued  as  above  mentioned 
upon  the  15th  and  16th  days  of  June  last.  And  the  plaintiff 
says  that,  although  all  things  were  done,  all  times  elapsed  and 
conditions  were  mlGUed  necessary  to  entitle  the  plaintiff  to  have 
the  said  agreement  fulfilled  by  the  defendant,  and  although  the 
defendant  was  offered  and  tendered  the  said  special  sum  named 
by  him  of  25  guineas  to  attend  upon  the  second  day  of  the 
Baid  trial,  yet  the  defendant  refused  to  attend  upon  the  second 
day  or  any  subsequent  day  of  the  trial  without  any  reasonable 
cause  in  that  behalf,  whereby  the  plaintiff  was  greatly  injured.'^ 
The  8th  is  substantially  to  the  same  effect,  omitting  the 
statement  as  to  the  consultation  fee,  and  as  to  the  amount  of 
the  fees  being  named  by  the  defendant,  and  also  the  statement 
that  the  defendant  refused  to  appear  on  the  second  day  of  the  trial 
"  without  reasonable  cause/'  To  these  paragraphs  the  defendant 
has  demurred  generally.  For  the  purposes  of  the  argument,  it 
must  be  assumed  that  the  defendant  did  enter  into  the  agreement 
mentioned  in  the  7th  paragraph,  and  also  that  in  breach  of  such 
agreement  he  dedinea  to  appear  for  the  plaintiff  on  the  second 
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day  of  the  trial  without  reasonable  cause  for  so  refusing.  The 
contract  in  fact  and  the  breach  being  thus  admitted^  the  defen- 
dant nevertheless  contends  that  the  7th  paragraph  of  the 
statement  of  claim  discloses  no  valid  cause  of  action  against 
him,  inasmuch  as  it  appears  that  the  contract  alleged  was  for 
service  to  be  rendered  by  the  defendaut,  as  the  advocate  of  the 
plaintiff  in  a  court  of  justice.  The  plaintiff's  counsel  admitted^ 
as  they  necessarily  were  obliged  to  admits  that  in  an  ordinary  case 
arising  between  client  and  counsel,  the  counsel  could  not  maintain 
an  action  against  his  client,  for  remuneration  for  his  services  as  an 
advocate,  nor,  on  the  other  hand,  could  a  client  sue  his  counsel 
for  the  non- performance  of  his  duties  as  advocate,  or  for  negligence 
in  the  performance  of  such  duties.  But  they  contend  that  the 
case  disclosed  by  the  7th  paragraph  was  an  exceptional  case  not 
falling  within  the  general  rule  of  law,  it  being  therein  stated 
there  was  a  special  and  express  agreement  between  the  plaintiff 
and  defendant,  that  the  latter  should  name  his  own  fee,  that  such 
fee  should  be  a  special  fee  in  lieu  of  an  ordinary  honorarium  or 
fee,  and  also  that  he  should  receive  certain  special  fees  for 
refreshers  and  consultations  exceeding  the  ordinary  fees,  and  that 
the  defendant,  in  consideration  of  the  premises  agreed  to  attend 
throughout  the  trial  without  unreasonable  absence;  and  the 
plaintiff's  counsel  relied  on  certain  passages  in  the  judgment  of 
the  late  Chief  Baron  Kgott  in  Hobart  v.  Bviler  and  other  dictate 
a  similar  effect  found  in  the  reports.  The  whole  doctrine 
on  this  subject,  and  all  the  authorities  to  be  found  bearing 
upon  it,  either  in  the  civil  law  or  in  English  law,  were 
elaborately  discussed  in  the  celebrated  case  of  Kennedy  v. 
Broun,  reported  13  C.  B.,  N.  S.  677,  and  in  which  an  able  and 
exhaustive  judgment  was  pronounced  by  Erie,  C.J.  The  facts  of 
that  case  were  not  identical  with  those  of  the  present  case.  But 
the  principles  laid  down  by  the  Court  were  of  general  application. 
The  Chief  Justice  says,  at  page  727 :  ''  We  consider  that  a 
promise  by  a  client  to  pay  money  to  a  counsel  for  his  advocacy, 
whether  made  before,  during,  or  after  the  litigation  had  no 
binding  effect,  and  furthermore,  that  the  relation  of  counsel  and 
client  renders  the  parties  mutually  incapable  of  making  any 
contract  of  hiring  and  service  concerning  advocacy  in  litigation.'' 
For  authority  in  support  of  these  propositions,  we  place  reliance 
on  the  fact  that  in  all  the  records  of  our  law,  from  the  earliest 
time  until  now,  there  is  no  trace  whatever  either  that  an  advocate 
has  ever  maintained  a  suit  against  his  client  for  his  fees  in 
litigation,  nor  a  client  against  an  advocate  for  breach  of  contract 
to  advocate.''  The  Court  then  proceeded  to  review  all  the 
authorities,  including  the  passages  and  dicta  referred  to  by  the 
plaintiff's  counsel  in  the  present  case,  but,  as  the  result  of  such 
examination,  came  to  the  conclusion  stated  in  the  commencement 
of  the  judgment,  concluding  by  a  very  eloquent  and  admirable 
exposition  of  the  duties  and  the  position  of  an  advocate,  shovnng 
how  inconsistent  with  a  due  discharge  of  such  duties  and  with 
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the  integrity  and  dignity  of  an  advocate  woold  be  the  existence  of 
any  contract  of  hiring  to  be  entered  into  by  him  with  his  client. 
We  conceive  that  the  true  principle  governing  cases  of  this 
nature  is  laid  down  in  that  case^  namely^  an  advocate  and  his 
client  are  legally  mntnally  incapable  of  entering  into  contracts 
of  hiring  with  respect  to  advocacy  in  litigation^  and  that  this 
incapacity  is  reciprocal :  no  legal  contract  existing  between  the 
parties^  neither  can  sue  the  other  for  breach  of  its  supposed 
terms.  Whether  the  advocate  sues  the  client,  as  in  Kennedy  v. 
Broun,  for  non-payment  of  the  promised  fee,  or  the  client  sues  the 
advocate  for  the  non-performance  of  the  promised  advocacy,  the 
same  principle  applies,  and  neither  can  succeed.  The  Court  of 
Common  Pleas,  in  the  case  referred  to,  considered  that  no  dis- 
tinction was  created  by  an  express  or  specific  contract  or 
agreement  between  the  parties,  the  principle  laid  down  being 
absolute^  and  completely  excluding  any  contract  either  express 
or  implied  between  the  parties.  We  entirely  concur  in  that 
view.  The  rule  we  consider  an  absolute  rule,  and  that  it  is 
wholly  immaterial  whether  the  fee  or  honorarium  was  named  by 
the  counsel  or  the  client,  or  whether  the  duties  were  to  be 
performed  in  an  ordinary  or  an  exceptional  court.  No  contract 
in  point  of  law  can  exist  between  the  parties  under  the  circum- 
stances disclosed  in  the  present  case,  and  therefore  the  demurrer 
to  the  seventh  count  must  be  allowed.  It  follows  a  fortiori  that 
the  demurrer  taken  to  the  8th  paragraph^  which  is  the  same  as  the 
7th,  except  that  it  omits  some  special  circumstances  alleged  in 
the  7th  paragraph,  should  also  be  allowed. 

Judgment  for  defendant. 
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HIGH    COURT    OF    JUSTICE. 

QU KEN'S   BENCH  DIVISION. 

November  29  and  December  4,  1880. 

(Before  May,  C.J.,  O'Brien,  Fitzgbeald,  and  Baert,  JJ.) 

Reg.  at  the  Prosbcuttoh  op  the  Right  Hon.  Hugh  Law,  Hee 
Majesty's  Attorney  General  in  Ieeland,  v.  Chaeles  Stewart 
Parnell,  M.P.,  AND  Others,  (a) 

Attachment — Hostile  critidam  in  public  newspapers  on  conduct  of 
persons  against  whom  a  criminal  information  for  conspiracy 
was  pending — Persistence  of  accused  persons  in  the  ag%tation 
for  which  the  informations  had  been  exhibited — Matters  of 
public  interest — Oosts  of  motion  for  attachment. 

Informations  for  conspiracy  having  been  exhibited  against  certain 
persons  in  exciting  tenants  not  to  pay  rent,  and  inciting  persons 
not  to  deal  with  tenants  who  had  paid  rents,  and  divers  similar 
offences,  a  public  newspaper  commented  on  the  conduct  of  the 
traversers  and  their  party,  in  keeping  up  the  agitation  which 
formed  the  subject-matter  of  the  accusation  against  them,  by  such 
means  as  public  meetings,  speeches,  Sfc,  On  motion  for  attach' 
ment  against  the  proprietors  of  the  newspaper  in  question,  it  wcu 
held  that  an  attachment  should  issue  to  prevent  the  ne^vspaper 
from  criticising  the  conduct  of  the  traversers,  but  costs  were 
refused  {dissentiente  O'Brien  J.)  on  the  ground  of  the  conduct  of 
traversers  having  given  provocation  by  reason  of  their  persisting 
in  the  agitation  of  which  they  had  been  accused. 

IN  this  case  informations  had  been  exhibited  by  the  Attorney- 
General  against  Charles  Stewart  PameU,  M.P.,  Patrick  Egan, 
and  several  other  persons  for  conspiracy  in  indudng  tenants  not 
to  pay  rent,  and  in  inducing  other  persons  not  to  deal  with^  or 
have  any  communication  with  tenants  who  paid  their  rents,  and 
several  similar  offences.  This  was  a  motion  for  an  order  that  a 
writ  of  attachment  do  forthwith  issue  to  attach  James  P.  Maunsell 
and  George  Tickell,  proprietors  of  the  Dublin  Evening  Mail,  and 
the  printer  and  publisher  of  that  journal  for  contempt  of  court  in 
printing  and  publishing  in  the  following  copies  of  the  Duhlin 

(a)  Reported  by  Ceou.  R.  Roohb,  Esq.,  BarriBter-at-Law. 


CBIMIKAL  LAW   OASES. 


475 


Rn. 

V. 

Parmruj   and 
Otrkbs. 


1880. 

Rutrainina 
hostile  criii' 


Evemng  Mail,  viz.,  that  of  the  3rd,  the  4tli,  the  6th,  the  15th,  and 
the  18th  day  of  November,  1880,  respectively,  articles  and  letters 
calcnlated  to  prejudice,  prevent,  and  interfere  with  the  fair  trial 
of  this  information,  and  also  to  inflaence  the  jnrors,  who  in  all 
likelihood  would  be  empanelled  to  try  this  cause,  and  also  to 
prejudice  the  case  of  the  defendants  before  their  defence  should 
be  stated  or  put  forward. 

The  facts  of  the  case,  as  appeared  from  the  affidavits,  were  as  ^^^trUti  '"^ 
follows :  The  Dublin  Evening  Mail  is  an  evening  newspaper, 
circulating  in  Dublin,  and  to  a  great  extent  amongst  the  jurors 
who  will  have  to  try  the  information.  It  is  a  journal  which  advo- 
cates what  is  known  as  the  landlord  interest  in  Ireland,  and 
five  of  the  defendants  are  Members  of  Parliament,  who  are  known 
to  advocate  considerable  changes  in  the  law  of  landlord  and 
tenant  in  Ireland,  which  changes  many  landlords  in  Ireland  are 
alleged  to  consider  to  be  calculated  to  injure  their  interests.  The 
articles  complained  of  were  all  published  subsequent  to  the  filing 
of  the  informations.  The  first,  which  was  published  on  November 
3rd,  was  as  follows,  the  heading  of  the  article  being  '^  The 
Proseontions '' : 

What  tbe  tnTenen  in  the  forthcomiDg  State  trials  are  charged  with  is,  that  they 
seek  to  effect  their  objects  by  nnlawftd  and  nnallowable  means,  by  means  which  in- 
ToWe  cmel  sufferings  on  the  part  of  their  fellow  citizens,  and  remoye  the  securities 
of  life  and  pronerty.  Mr.  Pamell  and  his  fellow  traversers  would  be  quite  within 
their  right  if  they  reconimended  the  Irish  tenants  to  form  themselves  into  organiza- 
tions, not  to  take  or  keep  farms  too  highly  rented.  Such  aasooiations  would  be  as 
legal  as  teetotal  sooietles.  The  landlords  might  suffer  in  one  ease,  as  the  publicans, 
distillers,  and  brewers  do  in  the  other ;  but  they  would  not  have  to  oompljdn  of 
physical  compulsion  or  terrorism.  These  are  the  agencies  which  the  traTcrsers  are 
accused  of  having  concerted  to  bring  to  bear  upon  their  feUow-dtiEens,  and  it  will  be 
for  tbe  inry  and  the  administrators  of  the  law  to  decide,  in  the  first  plaos,  whether 
they  did  so,  and  in  the  second  place,  whether,  having  done  so,  they  have  incurred  the 
penalties  of  oonspiraoy.  The  trials  may  end  in  a  disagreement  of  the  jury,  or  a 
verdict  contrary  to  the  evidence  may  be  given,  owing  to  intimidation ;  but  the  ample 
discussion  which  the  case  wiU  receive  at  the  bands  of  both  counsel  and  judges  can 
hardly  fail  to  clear  the  public  mind  of  a  good  deal  of  the  nebulosity  and  confcuion  in 
which  the  subject  is  at  present  involved.  Another  question  on  which  needful  light 
will  be  thrown  is,  how  far  Ireland  is  fit  for  constitutional  government  Liberal 
orators  are  never  tired  of  insisting  on  the  differences  which  exist  between 
Oelts  and  Saxons,  between  Irishmen  and  their  English  and  Scotch  fellow 
snl^eGts;  and  using  these  differences  as  reasons  for  the  application  of  special 
legMatlan  to  tide  country.  Mr.  Joseph  Oowen,  M.P.,  went  so  far  the  other 
day  as  to  hist,  on  these  grounds,  that  a  tribal  tenure  of  lands  would  be 
more  appropriate  to  Ireland  than  the  system  of  free  contract  which  has  been  imported 
from  EJnglimd.  If  this  be  really  so,  it  Is  evident  that  our  claim  to  such  an  institution 
as  the  Habeas  Ooipus  Act  is  seriously  impaired.  The  same  differences  that  invalidate 
the  British  tenure  of  lands  serves  idso  to  invalidate  our  right  to  the  Englishman's 
best  security  for  his  personal  freedom.  The  trials  may  show  that  the  average  Irish 
tenant  can  be  terrorised  into  acquiescence  in  a  system  of  fraud  and  robbery,  of  which 
he  secretly  dLsapproyes,  that  in  obedience  to  the  threats  of  a  handful  of  outsiders  he 
wiU  refuse  the  payment  of  rents  which  he  is  both  able  and  willing  to  pay,  and  that 
in  obedience  to  the  same  threats  he  may  connive  at  agrarian  outrages  not  excluding 
murder,  and  decline,  by  giving  evidence  of  facts  within  his  knowledge,  to  bring  the 
perpetrators  of  these  crimes  to  justice.  The  trials  in  fact  will  give  much  information 
concerning  the  amount  of  power  which  is  wielded  over  tbe  Irish  peasantry 
by  such  organisations  as  the  Land  League,  and  the  consequent  necessity  exist- 
ing of  reducing  that  power  within  tolerable  limits.  The  present  trials  seek  to 
effeet  this  desirable  rsdnotion  by  punishing  the  alleged  conspiracies.  If  this  effort 
fail,  and  yet  the  public  remain  convinoA  of  the  rsality,  extent,  and  dangerous 
character  of  the  oonspiraoy,  the  only  rsmalning  proposition  will  be  to  abridge  the 
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Reg.  conatitutionai  liberties  of  tlie  people  so  as  to  get  at  the  oriminal  agents  of    the 

V.  conspirators.    It   is  by  no    means   certain    that  the    Gk>Teniment   can    wait   for 

Parnkll    and  the  issue  of  tiie  State  trials    to   determine  the   question  of   the  suspension   of 

0th KKS.        the  hahean  corpus^  the  trials  will  probably  last  over  the  winter,  and  crime  cannot 

certainly  be  allowed  free  scope  daring  that  period.     All  will  be  depending  on  the 

1880.         Irish  peasantry  themselves.    Another  agrarian  murder  wonld  precipitate  the  paadng 

of  a  stringent  Peace  Preservation  Act,  or  if  Parliament  could  not  conveniently  be 

Restraining  assembled  for  that  purpose  would  compel  the  Govemment  to  assume  th^  powers  given 

hostile  criti'  by  such  an  Act,  and  trust  to  the  good  sense  of  next  session's  Parliament  for  a  bill  of 

cism  pending  indemnity.    Nor  is  the  country  disposed  to  endure  much  more  of  such  comparatiTely 

trial.  minor  crimes  as  the  malicious  burning  of  hay  ricks,  houghing  of  cattle,  firing  of 
shots  into  dwelling-houses,  or  the  cruel  and  lawless  carrying  out  of  social  interdicts 
of  persons  who  transgress  the  Land  League's  orders.  A  very  little  more  of  this  kind 
of  thing  will  make  the  trials  appear  altogether  too  slow  a  remedy  for  our  disturbed 
condition,  equally  will  it  indispose  the  Parliament  to  any  immediate  revision  of  the 
Irish  Land  Code  or  any  serious  attempt  to  Militate  the  growth  of  a  peasant  proprie- 
tary or  to  diminish  the  evils  produced  by  our  cumbrous  and  expensive  system  of 
selling  small  parcels  of  land.  As  there  may  be  room  for  useful  legislation  in  these 
directions,  we  trust  that  no  hindrance  may  be  created  by  the  lawless  violence  of  any 
portion  of  the  tenantry  or  by  the  operation  of  those  agitators  who  thriye  on  the 
troubles  of  the  country. 

The  article  of  the  4th  day  of  November  was  as  follows  : 

If  we  are  rightly  informed,  says  The  Freeman,  the  Land  League  funds  are  not 
immediately  accessible.  Have  they  then  been  loaned  in  English  or  invested  in 
American  railways  ?  Were  they  not  subscribed  for  the  purpose  of  being  immediately 
available  for  the  objects  of  the  League,  ready  to  be  applied  at  a  moment's  notice  for 
the  restitution  of  the  evicted  tenant  or  the  establishment  of  an  aUbi  for  an  alleged 
assassin  ? 

The  article  proceeded  as  follows  : 

The  classes  from  which  our  merohants,  shopkeepers,  and  professional  man  derive 
their  incomes  are  themselves  so  impoverished  that  their  expenditure  has  been  out 
down  in  a  vast  number  of  oases  to  the  bare  necessaries  of  life,  and  debts  long  ovsr 
due  cannot  be  recoyered  without  cruel  and  impolitio  severity.  The  mischief,  we 
need  not  say,  is  not  confined  to  one  creed  or  party,  or  even  to  any  one  rank  of  life; 
it  pervades  the  body  politio,  it  rankles  in  the  vitals  of  the  whole  oommonity.  In  fall 
view  of  a  business  revival  across  the  Channel,  in  view  of  an  increased  revenue  in  every 
department  that  gauges  the  prosperity  of  the  people^  customs,  excise,  atampa,  poet 
office,  and  telegrams,  and  last  but  not  least,  income  tax,  the  Dublin  citixen  iadB 
himself  frustrated  of  his  share  in  the  general  ease,  his  eamings  and  proflta  flkhed 
from  him  by  the  influence  of  a  senseless  and  lawless  agitation;  he  assUts  at  a 
Tantalus  feast,  he  Is  tied  to  an  Ixion  wheel  for  a  Land  League  vulture  to  plunge  his 
insatiate  beak  into  his  vitals.  For  all  that  he  wonld  endure  the  present  diaaatroiis 
state  of  things  if  he  saw  a  prospect  of  the  law  being  allowed  to  take  its  oouraa,  and 
the  question  between  the  interests  of  the  poorest  citizen  and  the  interests  of  the 
agrarian  brigand  being  fairly  tried  out  to  the  end.  But  no  snoh  prospect  praaents 
itself.  The  Govemment  is  to  be  frightened  out  of  its  newly  pluoked  op  and  atJXI 
uncertain  oonrage  by  a  monster  subscription,  whioh  will  be  paraded  as  a  proof  of  the 
innooenoei  lawfiUness,  and  perhaps  beneficence  of  Mr.  PftmeU's  propaganda. 

The  article  of  the  6th  day  of  November  contained  the  following 
passage.    The  heading  being  "  The  Green  Terror : " — 

Our  correspondent's  brief  but  graphic  desoription  of  the  Land  League  propagendiats 
who  have  come  under  his  personal  observation  tallies  with  all  that  is  known  of  the 
same  dan  in  other  places,  as  they  are  known  from  the  xeports  fuxniflhed  of  the 
Sunday  agrarian  meetings  in  the  columns  of  the  Freeman  itself.  They  are,  he  says, 
lawless,  tlursty  souls,  au<Ucious  to  a  degree,  lond-tongued,  fall  of  menace ;  Baidolpba, 
Pistols,  dishonest  and  grasping.  ASeni  cppetene  tm  profttms  is  a  good  description  of 
their  moral  character,  for  they  look  upon  the  goods  of  others  as  means  to  be  devoted 
to  their  own  special  use.  The  above  Latin  phraae  is  taken  from  Salluate'  desoription 
of  Oatiline,  tne  greatest  scoundrel  produced  in  the  most  troubled  period  of  the 
Roman  Bepublio,  and  tiiere  is,  in  truth,  a  close  resemblanoe  between  the  noveoMat 
instituted  by  that  gentlemanly  bandit,  and  the  agitation  organised,  or  at  all  events 
blown  to  its  present  dimensions,  by  Mr.  Pamell. 
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The  other  articles  complained  of  were  in  a  similar  stjle.  flu. 

The  affidavit  of  Mr.  Tiokell^  the  proprietor  of  the  Evening  Mail^  pabnbll  and 
stated  that  it  was  a  matter  of  public  notoriety  that  for  a  con-      otrkrs. 

siderable  time  previous  to  and  since  the  date  of  the  publication        

of  the  said  articles  and  letters  an  extensive  agitation  has  been  ^^^^- 
carried  on  throughout  a  large  portion  of  Ireland^  through  the  Hestraimna 
instrumentality  of  a  society  or  organisation  known  as  the  Irish  hostile  critt- 
Land  League.  In  the  course  of  such  agitation  large  public  ^^''^Pf^^^^Q 
meetings  had  been  held  and  speeches  delivered  thereat  by  the 
professed  members  of  the  Irish  Land  League,  and  many  of  such 
speeches  have  been  of  a  very  violent  and  minacious  character, 
and  reports  of  such  meetings  and  speeches  have  been  inserted  in 
the  public  journals  circulating  in  Ireland  and  England,  and  have 
been  made  the  matter  of  vigorous  and  continuous  comment,  not 
only  in  the  United  Kingdom,  but  also  in  France,  Italy,  and  the 
United  States  (the  affidavit  then  referred  to  various  articles 
published  in  the  Freemam^^a  Journal,  and  reports  of  meetings  at 
which  some  of  the  traversers  were  reported  to  have  made  use  of 
violent  language.)  The  affidavit  continued:  '' Previous  to  the 
publication  of  the  said  letters  and  articles,  and  since  the  insti- 
tution of  the  prosecution  herein,  numerous  reports  of  outrages 
and  acts  of  violence  of  an  agrarian  character,  and  of  an  extensive 
system  of  terrorism  and  social  disorganisation  existing  in  a  large 
part  of  Ireland,  have  been  published  in  the  public  journals 
circulating  as  aforesaid ;  and  it  had  been  and  was  since  the 
publication  of  said  articles  and  letters,  a  matter  of  constant 
and  serious  discussion  in  the  public  journals  throughout  the 
kingdom  whether  it  was  sufficient  to  rely  on  the  ordinary  law  and 
its  remedies,  or  whether  measures  of  an  exceptional  and  coercive 
nature  were  not  absolutely  necessary  to  be  resorted  to  by  the 
Gt>vemment  of  the  country  for  the  purpose  of  repressing  such 
acts  of  violence  and  terrorism,  and  preserving  where  it  still  exists 
and  restoring  where  it  ceased  to  exist,  order,  and  respect  for  law. 

The  affidavit  proceeded  to  state  that  the  articles  had  been 
written  with  a  view  of  combatting  these  doctrines,  and  in  answer 
to  the  speeches,  and  not  with  a  view  of  influencing  the  jurors 
who  wotild  have  to  try  the  case. 

Macdondgh^  Q.C.,  with  him  M'Loughlen,  Q.C.,  Peter  (ySrien, 
Q.C.,  Nolan,  and  L,  Dillon,  for  the  traversers,  rdied  on  Roach  v. 
HaU  (2  Atkins) ;  Daw  v.  -Efoy  (L.  Rep.  7  Eq.  49) ;  Tichhome  v. 
Mo9tyn  (L.  Bep.  7  Eq.  55.)  The  articles  are  such  as  are  calcu- 
lated to  influence  the  class  from  which  the  jurors  are  drawn. 

Biward  Oibson,  Q.C.,  with  him  Monro,  Q.C.,  and  Oerra/rd, 
contra,  for  the  proprietors  of  the  Dublin  Evening  Mail.^-Theve  is 
no  dispute  of  the  doctrine  laid  down  in  the  cases  cited  on  the 
other  side,  and  followed  in  this  country  in  Ma^eartney  v.  Oorry 
(Ir.  B.  7  G.  L.  245).  But  this  is  a  peculiar  case,  the  agitation 
which  the  prosecution  is  aimed  at  is  of  such  extent  that  it  spreads 
over  the  entire  county,  and  it  was  persisted  in  after  the  prose- 
cution commenced.     Under  these  circumstances  the  newspapers 
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Rm.  opposed  to  the  agitation  are  justified  in  commenting  on  it  as  a 
o      ''*  matter  of  irreat  public  concern.    They  relied  on  Wnsotb  v.  Walter 

'^'?;S«.""°  (L.  Rep.  4Q.  B^ 73.) 

Ov/r.  adv.  vuU, 

1880. 

— -  ,  Mat^  C.J. — ^In  this  case  a  motion  has  been  made  to  attach  the 

Bestramiy   proprietor  and  other  persons  connected  with  the  paper  called  the 
^:''p^:^  ihmmgMml  for  contempt  of  ooort.  sacli  oontempt'oonmstrng  in 

triaL  the  publication  of  certain  articles  so  strong  as  to  be  calculated  to 
prejudice  the  trial  of  the  traversers  in  the  approaching  prosecu- 
tions. In  the  information  in  this  case  it  is  alleged  that  the 
traversers  conspired  to  prevent  the  payment  of  rent^  by  operating 
upon  the  minds  of  the  tenantry  of  the  country — ^by  menace,  by 
threatening  violence,  and  what  we  may  caU  excommunication. 
Now,  it  is  also  alleged  that  thev  interfered  with  and  interrupted 
the  course  of  justice  by  preventing  the  execution  of  legal  process. 
These  are  substantially  the  two  heads  of  the  information. 
Now,  this  application  has  been  made,  not  on  behalf  of  all  the 
traversers,  but  on  behalf  of  two  of  them — namely,  Mr.  Pamell, 
who  may  be  regarded,  I  presume,  as  the  head,  and  Mr.  Egan,  who 
may  be  regarded  as  the  other  extremity.  He  is  the  treasurer. 
He  does  not  appear  to  have  taken  a  very  active  position  himself. 
His  fnnctions  are  rather  of  a  passive  character — ^to  take  care  of 
the  funds  of  the  Land  League.  But,  however,  the  application 
is  made  on  behalf  of  these  two,  and  these  two  only ;  and  perhaps 
that  may  be  accounted  for  by  this,  that  Mr.  Parnell  appears 
himself  shortly  after  the  institution  of  these  proceedings  to  have 
left  Ireland,  and,  therefore,  he  was  not  so  conspicuous  as  some 
other  members  of  this  society,  which  appears  to  be  called 
the  Land  League.  But  I  look  upon  that  as  a  mere  pretence. 
I  look  upon  Mr.  Parnell  and  Mr.  Egan  together  as  including 
between  them  the  entire  body  of  the  traversers,  and  that  this 
application  is,  in  faet,  made  by  all  the  traversers,  and  not  on 
behalf  of  Mr.  Pamell  and  Mr.  Egan  alone.  I  shall  draw  attention 
to  some  of  the  passages  published  in  the  Mail,  and  brought  under 
our  notice  as  objectionable.  The  first  article  is  an  article  of  the 
3rd  day  of  November.  I  do  not  intend  to  read  the  whole  of  these 
publications,  but  only  a  few  passages  which  will  tend  to  show 
what  their  general  tendency  and  effect  was  :— 

Th«8e  are  the  agencies  which  the  trayeners  are  aconaed  of  haTing  oonoerted  to 
bring  to  bear  upon  their  fellow  citizens,  and  it  will  be  for  the  jury  and  the  adminia- 
trators  of  the  law  to  decide,  in  the  first  place,  whether  they  did  so ;  and  in  the  ooeqnd 
^ace,  whether  having  done  bo,  they  have  incurred  the  penalties  of  conspiracy. 
The  trials  may  end  in  a  disagreement  of  the  jury,  or  a  verdict  contrary  to  the  evideiioe 
may  be  given  owing  to  intimidation ;  bat  the  ample  discnasion  which  the  eaae  win 
receive  at  the  hands  of  both  counsel  and  judges  can  hardly  fail  to  clear  the  pablio 
mind  of  a  good  deal  of  the  nebulosity  and  confusion  in  which  the  subject  is  at  praaent 
involved. 

I  conceive  the  meaning  of  that  passage  is  this— There  may  be  a 
disi^preement  of  the  jury,  or,  if  there  is  an  acquittal,  that  acquittal 
would  be  directly  contrary  to  the  evidence  and  procured  by 
intimidation.    Now,  I  confess  that  it  appears  to  me  that  that 


AND 
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paragraph  is  objectionable  and  calcnlated  to  prerjudioe  the  minds        Rm- 
of  the  jmymen  of  Dublin,  if  they  are  told  before  the  trial  oom-  p^^,,,^ 

mences  that  an  acquittal  is   not  to   be  expected  except  by  a  orKiBBa. 
verdict  contrary  to  the  evidence  and  procured  by  intimidation.        — - 

That  is,  to  comment  by  anticipation  upon  the  evidence  that  was       ^ ; 

about  to  be  given,  and  I  think  there  can  be  no  doubt  that  that  Ruhuininf 

passage  as  it  stands  is  objectionable.    In  an  article  of  the  4th  day  ^^^^ij^' 

of  November  there  is  a  passage-^  ^^nS^"^ 

ThA  filiMiHi  from  whieh  our  meroluuits,  ihopke6p«n,  and  profesrioiud  men  d»riTe 
their  inooniM,  are  ihemaelTeB  so  Jmpoterishea  that  their  ezpenditiire  has  been  out 
down  in  a  Test  number  of  oaies  to  the  bare  neceewries  of  life,  and  debts  long  overdue 
omnot  be  oollected  without  omd  and  impolitio  seTerity.  The  misohlef,  we  need  not 
■ay,  is  not  oonflned  to  one  creed  or  party,  or  OTon  to  any  one  rank  in  life.  It  pervades 
Hie  body  politie.  It  rankles  in  the  Tltals  of  the  whole  cItIo  oommunity.  In  full  view 
d  m  business  revlTal  across  the  Ohannel ;  in  view  of  an  increased  reyenue  in  every 
department  that  gauges  the  prosperity  of  the  people,  customs,  excise,  stamps,  post- 
cffloe,  and  telegrams,  and  last,  but  not  least.  Income  tax,  the  Dublin  dtiaen  finds 
Umself  frustrated  of  his  share  in  the  general  ease,  his  earnings  and  profits  filched 
from  him  by  the  malign  influence  of  senseless  and  lawless  agitation. 

The  tendency  of  that  passage  is  to  inform  the  jurymen  of  Dublin 
that  if  they  find  that  their  trade  and  business  is  affected  they 
must  attribute  that  to  the  agitation  that  has  taken  place,  and  that 
agitation  is  imputed  to  the  traversers.  I  think  that  passage, 
though  not  in  the  same  denee  or  to  the  same  extent  as  the 
previous  passage  to  which  I  have  adverted,  is  objectionable. 
Then  there  are  several  other  passages  which  are  not  of  a  tendency 
80  directly  calculated  to  influence  the  jury — ^namely,  the  compari- 
son of  Mr.  Pamell  to  Gataline;  and  also  another  very  strong, 
and  undoubtedly  most  unfair,  expression,  in  which  it  is  said  that 
Mr.  Pamell  and  his  murdering  gang  commenced  to  teach  the  • 
people  revolution.  Now  that  is,  of  course,  violent  and  unjustifi- 
able language,  and  it  must  necessarily  have  directly  tended  to 
prejudice  the  minds  of  the  jurymen  who  may  be  called  to  sit  upon 
this  inmiiry.  These  are  the  passages  which  have  been  relied 
upon,  in  answer  to  this  application  Mr.  Tickell  has  made  an 
affidavit  in  which  he  says  : 

I  say  it  is  a  matter  of  notoriety  that  for  a  considerable  time  previous  to  and  since 
the  publication  of  the  said  artides  and  letters,  an  extensive  agitation  has  been 
earried  on  throughout  a  large  portion  of  Ireland  through  the  instrumentality  of  a 
aodety  or  organisation  known  as  the  Irish  Land  League.  In  the  course  of  saoh 
agitation  lar^  public  meetings  have  been  held  and  speechee  delivered  thereat  by 
the  professed  members  of  the  said  Inth  Land  League,  and  many  of  such  speeches 
have  been  of  a  very  violent  and  minacious  character,  and  reports  of  such  meetings 
have  been  made  the  subject  of  vigorous  comment  not  only  in  the  United  Kingdom, 
bvit  in  France,  Germany,  Italy,  and  the  United  Statee ;  (and  he  referred  to  the  copies 
of  the  /Veesian's  Journal^  of  the  6th,  8th,  15th,  16th,  18th,  22nd,  and  25th 
November.)  Previous  to  the  publication  of  the  articles,  and  since  the  prosecutions, 
numerous  reports  of  outrages  and  acts  of  violence  of  an  agrarian  character  and  of  an 
extensive  system  of  terrorism  and  social  disorganisation,  existing  in  a  large  part  of 
Ireland,  have  been  oublished  in  the  public  joutmIs  circulating  as  aforesaid.  It  was  a 
matter  of  serious  discussion  whether  it  was  sufficient  to  rely  on  the  ordinary  law 
and  its  remedies,  or  whether  measures  of  an  exceptionally  coercive  nature  were  not 
abeolntely  necessary  to  be  resorted  to  by  the  Government  of  the  country  for  repressing 
such  acts  of  violence  and  terrorism. 

Th^refore^  the  case  of  the  Evening  Mail  is  this-— since  the  com- 
mencement of  '*  this  prosecution  a  system  of  terror  uid  outrage 
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Bw.       has  prevailed  in  a  large  part  of  Ireland;  meetings  have  been 

PABKm.  Aio)  ^^^^  ^^^  large  portions  of  this  oonntry,  at  which  speeches  of  a 

OiHBBf.      violent  and  minacioas  character  have  taken  place^  and  it  was  in 

order  to  protest  against  that  state  of  things,  in  order  to  draw  the 

^^^'  attention  of  Great  Britain  to  this  state  of  things,  that  these 
BiOramn^  articles  were  written.  Now  let  me  jnst  see  for  a  moment  what 
kMtiiecriu-  some  of  these  speeches  were.  I  do.  not  propose  to  go  through 
^^^^inoL^  all  these  papers  ( producing  a  large  nnmber  of  newspapers). 
Here  in  the  beginning,  immediately  after  the  institution  of  these 
proceedings,  I  find  that  it  is  reported — at  least  in  an  article  of 
the  Freeman — that  there  was  a  meeting  in  the  city  of  Dublin  of 
this  Land  League,  at  which  Mr.  ParneU  of  course  presided,  and 
at  that  meeting  Mr.  Parnell  informed  the  Land  League  that  he 
intended  to  return  to  his  place  in  the  country,  and  that  if  any 
peace-officer  should  appear  there  he  would  put  him  in  the  river, 
and  a  member  of  the  Land  League  immediately  said,  "  Give  him 
some  buckshdt.*'  Now,  Mr.  Parnell  may  not  have  been  serious 
when  he  said  that,  but  it  was  extraordinary  language  for  a 
member  of  Parliament  to  use,  speaking  of  the  execution  of  the 
process  of  the  law  by  a  peace-officer.  Now  here  is  an  article  or 
speech  of  a  Mr.  Dillon.  He  said  :  '^  The  task  now  before  them  was 
this :  let  them  pledge  themselves,  every  man  there,  not  to  pay  in 
the  two  counties — the  county  Clare  and  the  county  Tipperary-— one 
halfpenny  more  than  Griffith's  valuation.  Let  them  get  every  man 
to  join  the  Land  League — ^let  them  send  round  young  men,  and  ask 
every  farmer  to  join  them,  and  if  any  refused  they  would  then 
know  who  were  the  friends  of  the  people  and  who  were  their 
enemies.  Then  let  each  parish  hold  a  meeting,  and  let  a  resolve 
be  come  to  after  consideration,  and  anyone  who  would  break  the 
pledge  thus  come  to  was  to  be  regarded  asatraitortothepeople.^' 
Recollect  that  the  statement  in  the  Mail  was  that  these  traversers 
by  the  means  stated  were  endeavouring  to  make  the  tenants  of 
Ireland  fraudulently  and  dishonestly  to  break  their  solemn 
engagements,  and  here  we  have  one  of  those  traversers  repeating 
that  language  publicly,  exhorting  the  people  to  take  the  course  1 
have  read  out  pending  the  prosecution.  Well,  here  is  another 
passage.  "  If  we  are  struck  at  and  imprisoned,  whom  must  we 
hold  responsible  for  that  imprisonment  ?  We  ought  to  hold 
responsible  the  landlords  of  Ireland,  who  have  urged  on  the 
Government  this  insane  course  of  coercion,  and  what  will  be  our 
duty  ?  Our  plain  duty  and  policy  will  be  to  inflict  a  punishment 
on  the  landlords  of  Ireland  which  will  make  them  repent  their 
course.  The  executive  of  the  Land  League  will  issue  orders  to 
the  people  probably,  if  this  course  is  determined  on,  to  sferike 
some  counterblow  at  the  landlords,  and  it  trusts  and  hopes  the 
people  will  be  prepared  to  obey.''  What  is  the  meaning  of  a 
counter  stroke  against  the  landlords  ?  How  would  that  be  inter- 
preted  by  the  inflammable  people  to  whom  it  will  be  addressed  f 
and  what  is  the  meaning  of  this  Land  League  avowing  openly 
that  this  agitation  is  under  their  control — that  they  would  issue 
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orders  to  the  people^  and  of  hoping  that  their  behests  will  be  Rk. 
obeyed  ?  I  do  not  wish  to  excite  angry  feelings  in  my  own  mind,  p  ^^ 
and  therefore  I  will  not  trust  myself  to  go  over  the  body  of      Qthjbbs. 

newspapers  submitted  to  us.     Now  is  it,  or  is  it  not,  the  duty  of        

a  public  journalist  to  take  notice  of  such  proceedings  as  these  ?  ^^^' 
I  say  it  was  not  only  their  lawful  calling,  but  their  bounden  duty, 
to  call  the  attention  of  the  people  of  this  empire  to  the  state  of  P^i?*^^ 
thinffs  existing  in  this  country.  But  that  is  not  precisely  the  way  c^pencUruf 
in  which  the  court  can  view  this  case.  It  is  not  a  question  here  trial 
between  party  and  party.  Violent  language  on  one  side  is  not  to 
be  excused  or  justified  by  violent  language  on  the  other.  Not- 
withstanding any  violence  of  language  used  by  those  whom  I 
cannot  help  regarding  as  the  traversers,  it  would  not  justify  by 
any  means  any  newspaper  in  using  language  addressed  to  the 
jury  who  are  to  try  the  case — language  calculated  to  influence 
their  minds  and  prejudice  the  true  administration  of  the  solemn 
trust  reposed  in  them.  This  is  not  a  question  between  the 
traversers  and  the  Evening  Mail,  but  the  question  is  how  this 
Supreme  Court  of  Judicature  of  the  country  is  to  deal  with  the 
matter  from  its  own  sense  of  what  is  just,  right,  and  becoming. 
It  is  the  duty  of  that  court,  wholly  irrespective  of  any  language 
used  by  any  person,  to  take  care  that  the  pure  stream  of  justice 
be  not  diverted  or  obstructed ;  and  if  it  finds  that  this  journal, 
which  has  been  brought  under  its  notice,  has  offended  by  using 
language  addressed  to  the  citizens  of  Dublin  calculated  to 
prejudice  their  minds,  that  language  cannot  be  justified  or  excused 
by  the  fact  that  other  persons  have  used  still  more  objectionable 
language.  The  rule  of  the  court  is  plain,  and  I  may  cite  a  passage 
from  the  judgment  of  Blackburn,  J.,  in  the  case  of  Skipworth 
(L.  Sep.  9  Q.  B.  233),  (the  Lord  Chief  Justice  read  the  passage 
in  which  it  was  laid  down  that  to  prejudice  the  trial  was  a 
contempt  of  court,  and  that  what  is  called  appealing  to  the  public 
so  as  to  prejudice  the  minds  of  the  jury  who  might  come  to  try 
the  case,  and  perhaps  deter  them,  was  also  to  be  so  described). 
Therefore  I  say  that  we  are  not  here  on  this  occasion  to  try 
whether  the  statements  in  the  Mail  are  true,  or  are  false  state- 
ments. If  they  be  true,  it  by  no  means  follows  that  therefore  they 
should  be  brought  before  the  mind  of  the  jury  in  such  a  way  as  to 
influence  this  trial,  but  at  the  same  time  that  we  think  these 
publications  objectionable,  and  must  be  treated  as  such  by  this 
court,  can  we  forget  the  provocation — the  gross  provocation — 
that  has  been  given  ?  I  think  it  was  the  duty  of  every  newspaper 
to  draw  attention  to  the  state  of  the  cormtry,  and  these  publica- 
tions did  so,  but  at  the  same  time  they  should  have  cautiously 
abstained  firom  saying  a  word  that  could  possibly  influence  the 
minds  of  any  jury  appointed  to  try  the  case.  The  court  will 
make  the  order  for  attachment  absolute,  because  they  think  that 
these  publications  are  to  be  deprecated.  They  will  not  give  any 
costs  in  this  proceeding. 

FrEZOSSALD,  J.-— I  concur  in  the  decision  which  has  just  been 

VOL.  XIV.  I  1 
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Rm.        prononnced,  although  probably  if  sitting  alone  and   acting  on 

Pasni^         ™y  ^^^  judgment,  I  should  have  considered  it  more  expedient 

0THEB8.      ^o  have  pronounced  no  rule  on  the  motion.     I  adopt  the  Lord 

Chief  Justice^  s  statement  of  the  law  and  practice  of  the  court, 

^^^*        and  of  its    authority  to    protect    its    suitors,   and    secure  an 
Rtstraining    unprejudiced  and  impartial  trial  and  decision.     The  power  of 
hostile  criti-    the  court  and  its  duty  to  exercise  it  when  properly  called  into 
^^^Pf^l^^^s  action  was  not  questioned.     The  court,  however,  must  in  every 
case  where  it  is  called  on  to  put  in  force  its  extraordinary  powers, 
be  satisfied  that  the  offence  alleged  has  been  proved,  and  that 
the  party  setting  it  in  motion  is  entitled  to  its  interference  and 
protection.     If  this  was  an  ordinary  cause,  having  no  matter  of 
public  interest  outside  its  limits,  and  with  nothing  to  account 
for  the  incriminated  articles  save  the  cause  itself,  the  court  would 
have  simply  decided  that  some  or  one  at  least  of  those  articles 
was  calculated  to  create  a  prejudice  against  the  defendants,  and 
prevent  a  fair  trial,  and  have  awarded  an  attachment  in  ordinary 
course.     I  shall  now  state  the  reasons  which  would  have  induced 
me  to  say  no  rule.     The  case  before  us  is  so  out  of  the  common 
course  that  there  can  be  no  comparison  between  it  and  the  cases 
which  have  been  cited  in  the  discussion,  nor  do  they  afford  us  a 
guide  in  the  exercise  of  the  authority  of  the  court  in  the  present 
extraordinary  circumstances.     In  this  prosecution  the  defendants 
are  charged  with  a  conspiracy  to  incite  tenants  not  to  pay  their 
rents,  and  to  deter  others  by  threats  of  violence  from  paying 
their  rents,  to  procure  tenants  lawfully  evicted  to  re-enter  by 
force,  and  to  deter  others  from  taking  lands  from  which  a  tenant 
had  been  evicted,  and  also  to  deter  parties  from  purchasing  at 
sales  under  certain  writs  of  fieri  fciciaa  out  of  the  High  Court  of 
Justice,  or  under  decrees  from  the  County  Court.     The  defen- 
dants are  or  are  aUeged  to  be  principal  and  active  members  of 
an  association  calling  itself  the  National  Land  League,  and  I 
infer  that  it  is  largely  for  their  acts  and  conduct  in   the  Land 
League  agitation  that  they  are  impeached.      Pending  this  pro- 
secution the  Land  League  agitation  continues  with  undiminished 
force.    Monster  meetings  are  held,  exciting  speeches  are  delivered 
and  published,  and  events  are  daily  taking  place  in  many  parts 
of  the  kingdom,  arising  out  of  the  agitation  affecting  the  public 
peace  and  safety,  and  in  which  public  interests  of  the  most  vital 
character  are  concerned.     The  court  must,  rmder  such  circum- 
stances, be  very  cautious  that  it  does  not  by  its  act  on   this 
occasion   interfere   unnecessarily  with   and  abridge  the   public 
right  of  free  discussion  of  matters   so   largely  involving  the 
public  interest.     Although  it  is  obvious  that  in  treating  these 
matters  in  the  public  press  considerations  must  necessarily  arise, 
and  topics  be  suggested  prejudicial  to  the  defendants  and  to  the 
calm  trial  of   this  cause;  yet  the  court  cannot  and  would  not 
interfere  with  the  pubUc  right  unless  it  was  satisfied  that  under 
cover  and  pretence  of  public   discussion    it  was    intended   to 
prejudice  the  course  of  justice  in  the  pending  suit.     This  motion 
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has  oome  before  as  in  the  names  of  two  only  of  the  defendants^        Kw. 
bnt  it  has  been  obviously  made  on  behalf  of  all.     The  application  p^awKu.  and 
is  to  the  judicial  discretion  of  the  conrt^  and  is  in  substance  for      Others. 
protection  of  the   defendants.     The   consideration   then   arises        - — 

whether  the  course  pursued  by  the  defendants  and  their  associates        * 

acting  with  them  and  in  their  interests  since  the  institution  of  Re»traimng 
this  prosecution,  has  been  such  as  that  the  court  ought  not  to  hostile  cnti- 
put  its  summary  powers  in  force  at  their  instance,  and  for  ^"^t^  ^ 
their  benefit  though  it  may  be  called  on  to  vindicate  its 
own  authority.  We  cannot  shut  our,  eyes  to  what  is  daily 
passing ;  ^and,  even  without  the  aid  of  the  documentary  evidence 
before  us,  we  cannot  fail  to  see  that,  from  the  day  on  which  this 
prosecution  was  commenced,  a  course  has  been  persistently 
pursued,  and  continues  to  the  present  moment,  which  under  the 
terms  ''  fair  trial,"  or  "  fair  trial  defence  fond,'*  or  some  other 
such  terms,  is  calculated  to  excite  public  prejudice  against  the 
prosecution,  and  interfere  with  the  fair  trial  of  the  cause. 
Manifestoes  have  been  issued  appealing  to  public  passions — 
meetings  have  been  and  are  daily  hel(£— speeches  made,  and 
letters  written  and  published,  with  the  apparent  intent  and 
design  of  creating  public  odium  against  the  prosecution,  and  so 
prejudicing  the  public  mind  as  seriously  to  diminish  the  chance 
of  having  a  calm  and  impartial  trial.  The  evidence  before  us 
shows  clearly  that  several  of  the  incriminated  articles  were 
produced  by  the  course  thus  pursued  by  the  Land  League. 
Thus,  for  instance,  immediately  afler  the  filing  of  the  information 
the  Land  League  issued  a  manifesto.  I  have  not  its  exact  date,  but 
it  is  reprinted  in  the  Mail  of  the  6th  day  of  November,  with  a  com- 
mentary on  it,  and  the  article  headed  "  The  Green  Terror.'*  The 
opening  passages  of  the  manifesto  indicate  its  character.  (His 
Lordship  here  read  the  opening  passages  of  the  manifesto  given 
above.)  The  commentary  of  The  Mail  on  this  document  is  one 
of  the  articles  of  which  the  defendants  complain.  No  one  can 
read  that  manifesto  without  coming  to  the  conclusion  that  it  is 
calculated  to  prejudice  the  prosecution,  and  render  very  remote 
the  hope  of  calmness  and  impartiality.  The  course  subsequent 
to  that  manifesto  has  been  such  that,  if  brought  formally  before 
us,  we  might  have  been  placed  under  the  disagreeable  necessity 
of  attaching  some  of  the  defendants — many  of  the  most  active 
Land  Leaguers,  and  not  a  few  ecclesiastics,  as  well  as  the 
representatives  of  the  press,  who  have  published  these  matters. 
The  Court,  however,  never  acts  for  itself,  and  requires  a 
prosecutor,  and  the  Attorney-General  has,  happily  for  us, 
preferred  the  wiser  policy  of  inaction.  Having  regard  to  the 
consideration  that  many  of  the  articles  are  recriminatory,  and 
provoked  by  the  course  thus  pursued  by  the  defendants  or  their 
associates,  I  should  have  preferred  that  the  court  should  have 
marked  their  condemnation  of  that  course  by  pronouncing  no 
role  on  the  motion.  The  motion  has  been  professedly  instituted 
to  protect  the  defendants  from  prejudice  in  the  suit,  but  it  has  in 

ii2 


484  CRIMINAL  LAW  CASES. 

Rm.        that  respect  been  unfortunate,   as  it  has  been   the   means   of 

PAwmj.  AND  ^accumulating  and  presenting  again  to  the  public  in  a  condenscNd 

Othbrb.      form  the  very  topics  which  it  is  alleged  were  intended  to  their 

—         prejudice.     We  hope,  however,  that,  in  the  interests  of  justice,  it 

]^'        may  have  one  good  result — ^that  it  may  induce  all  parties,  in  the 

Bestraitiing    short  interval  that  will  elapse  before  the  trial  of  this  cause,  to 

hostile  crity    refrain  from  all  appeals  to  passion  and  prejudice  in  relation  to 

*^"^fnW^'"^  this  suit,  and  from  all  commentary  on  it  which  can  in  any  way 

or  shape  interfere  with  a  calm,  fair,  and  impartial  decision  on  the 

true  and  real  merits. 

Barry,  J. — I  shall  merely  add  that,  in  concurring  in  the 
decision  of  the  court,  I  base  my  judgment  upon  the  article  of  the 
4th,  and  in  some  degree  on  the  article  of  the  3rd  day  of  November. 
That  article  was  published  the  second  day  after  the  ex  officio 
information.  It  refers  in  express  terms  to  the  coming  trials,  and  it 
is  impossible  not  to  see  that  the  tendency  of  its  language  is  to 
impress  on  the  class  from  which  the  jury  for  the  triaJ  would  be 
selected,  that  their  own  interests  pointed  to  the  conviction  of  the 
prisoners.  In  saying  this,  I  am  not  to  be  understood  as  expressing 
a  disbelief  in  the  statement  of  Mr.  Tickell  that  in  the  publication 
of  the  article  he  was  not  actuated  by  any  such  motive ;  but,  as 
Mr.  M'LoDghlen  rightly  contended,  the  publisher  in  such  cases  is 
in  point  of  law  to  be  judged  by  the  natural  meaning  and  tendency 
of  the  publication,  irrespective  of  the  probable  intention  existing 
in  the  mind  of  the  publisher.  As  regards  the  subsequent  articles, 
I  think  they  are  open  to  different  considerations,  and  in  respect 
of  them  the  case  is  one  of  peculiarity  and  novelty,  and  no  authority 
has  been  cited  to  show  that  under  similar  circumstances  the  court 
would  interfere  by  the  summary  power  of  attachment.  This  is  not 
the  ordinary  case  where  a  defendant  is  charged  with  an  offence, 
or  what  is  alleged  to  be  an  offence;  the  alleged  acts  or  act 
constituting  the  alleged  offences  are  completed  and  past,  and 
nothing  remains  but  the  trial  and  its  result.  The  proceedings 
are,  so  to  say,  self-contained.  No  public  interest  is  involved 
beyond  that  which  attaches  in  a  greater  or  lesser  degree  to  every 

Suestion  relating  to  the  administration  of  the  criminal  law. 
To  legitimate  reason  exists  for  the  public  discussion  of  the 
approaching  trial  beyond  the  gratification  of  idle  speculation. 
If  in  such  a  case  any  newspaper  is  published  containing  matter 
calculated  to  prejudice  the  fair  trial  of  the  defendant,  I  think  the 
undoubted  jurisdiction  of  the  court  should  be  exercised  with 
promptitude,  vigour,  and  determination  to  stop  such  interference 
with  the  free  and  impartial  administration  of  the  law,  and, 
if  necessary,  impose  upon  the  offender  an  exemplary  punishment. 
In  such  a  case,  when  a  defendant  invokes  the  protection  of  the 
Court,  the  Court  will  not  entertain  by  way  of  answer  to  his  appeal 
any  discussion  upon  the  merits  of  the  case  for  trial,  nor  its  poUtical 
or  social  importance,  nor  as  to  the  truth  of  the  prejudicial  state- 
ments of  which  he  complains.  The  sole  question  for  the  Court  is, 
the  character  and  tendency  of  the  publication.     Freedom  of  the 


CRIMINAL  LAW   CASES.  485 

press,  freedom  of  speech  in  public  affairs  are  to  be  cherished  and        Rm. 
maintained,  though  they  may  sometimes  be  abused  in  the  heated  p^j^  j^^j^ 
atmosphere  of  political  conflict ;  but,  when  a  matter  is  brought      6theb8. 

within  the  cognizance  of  the  Court,  impartiality  of  trial  is,  and  I        

hope  ever  will  be,  the  paramount  consideration.  But  what  is  the  ^^  * 
state  of  things  here  ?  Long  before  the  prosecution  was  instituted,  a  Restraining 
powerful  political  movement  had  been  carried  on,  having  for  its  hostile  criti" 
object  a  fundamental  alteration  of  the  land  laws  and  land  system  ^^^P^^^ 
of  the  country.  It  is  asserted,  both  by  the  friends  and  enemies  of 
the  movement,  that  no  political  movement  has  ever  so  thoroughly 
agfitated  and  excited  the  public  mind.  The  movement  is 
carried  on  largely,  if  not  altogether,  through  an  organisation 
every  day  increasing,  as  we  are  told,  in  power  and  influence,  called 
the  Land  League,  of  which  the  defendants  who  move  for  this 
attachment  are  prominent  members.  It  has  not  been,  it  could 
not  be  denied  that  this  agitation  has  given  rise  to  a  controversy, 
political  and  social,  of  unparalleled  acrimony,  and  a  conflict  of  one 
class  with  another  of  unprecedented  importance.  To  demand  that 
the  newspaper  writers  and  other  publicists  should  not  from  their 
different  points  of  view  discuss  fully  and  freely  a  situation  of  such 
public  interest,  would  be  simply  to  demand  the  surrender  of  their 
privileges  and  the  abandonment  of  their  duty.  I  may  say  it  has 
been  discussed  all  over  the  civilised  world.  It  has  necessarily 
led  to  the  use  of  strong  and  often  exaggerated  language,  fierce 
invective  and  vituperation.  The  result  has  been  an  excitement 
of  the  public  mind  of  an  intensity  never  surpassed  if  it  has  ever 
been  equalled,  and  finally  there  has  arisen  in  the  country  a  state 
of  things  so  grave  that  we  are  informed  that  it  constitutes  the 
reason  why  Parliament  is  summoned  at  a  period  of  the  year 
unusually  early.  It  is  in  this  state  of  things  that  this  prosecution 
has  been  instituted.  It  is  not,  as  in  the  case  I  have  suggested, 
the  culmination  of  the  transaction  under  public  discussion,  it  is 
a  mere  incident  in  the  great  controversy,  and  many  persons  on 
both  sides  have  pronounced  it  an  insignificant  incident.  Still, 
if  the  defendants  who  move  for  this  attachment  suspended  or 
even  withheld  from  the  agitation,  during  the  pending  of  the 
prosecution,  I  could  perfectly  understand  their  demanding  that 
their  trial  should  not  be  prejudiced  by  hostile  criticism  on  what 
was  past,  but  so  far  from  suspending  or  withdrawing  from  the 
agitation  it  is  carried  on  with  unabated  vigour,  meetings  are  held, 
speeches  are  made,  and  all  the  machinery  of  the  Land  League 
is  kept  energetically  at  work.  For  us,  then,  to  grant  an  attach- 
ment upon  the  articles  other  than  those  I  have  specified  would 
be  simply  in  effect  to  make  an  order  that  whilst  the  defendants 
and  their  organisation  are  to  be  at  liberty  to  do,  say,  and  publish 
whatever  they  think  fit  for  the  prosecution  of  their  political 
purpose,  no  voice  is  to  be  raised,  and  no  pen  is  to  be  wielded,  on 
behalf  of  those  who  believe  their  most  valued  interests  to  be 
menaced  and  assailed.  Such  a  proposition  seems  to  me  entirely 
unreasonable,  and  one  that  the  Court  could  not  accede  to.     I 
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therefore^  as  I  have  said,  in  concarring  with  this  deoision,  base 
Pabmbll  and  ™7  decicdon  on  the  articles  of  the  3rd  and  4th  days  of  November. 
Othsuw  (yBsisN,  J.,  concnrred,  bnt  was  of  opinion  that  costs  should 

be  fimnted. 

1880.  ^ 

Order  for  attachment  made  absolute  with  coats.     The  attachr- 

cism  pending 
trioL 


COURT  FOR  THE  OONSIDBRATION  OF  CROWN 

CASES  RESERVED. 

Saiurday^  November  20,  1880. 

(Before   Coceburn,    C.J.,    Denkan,     Makistt,    Stefhek,    and 

Watkin   Williams,  JJ.) 

Reg.  v.  Dowkeb.  (a) 

Evidence — Solicitor  and  client — Privileged  communicaUan, 

A  letter  written  by  a  solicitor  for  a  client  making  a  claim  for  a  lost 

parcel  alleged  to  contain  valuahle  articles,  is  not  inadmissible  on 

the  ground  of  privilege  in  a  criminal  case. 
In  order  to  make  a  client  criminally  responsible  for  a  letter  written 

by  his  solicitor  it  must  be  shown  that  the  letter  was  written  in 

pursuance  of  the  instructions  of  the  client, 
A  letter  by  a  solicitor  written  "  in  consequence  ^^  of  an  interview 

with  his  client  is  not  equivalent  to  a  letter  written  by  the  instruo' 

turns  of  his  client,  a/nd  is  not  admissible  in  a  criminal  case 

against  the  dienU 

CASE  reserved  by  the  Chairman  of  the  Second  Court  at  the 
Hampshire  Qaarter  Sessions. 

The  prisoner  was  tried  before  me  npon  an  indictment  for  false 
pretences,  containing  two  counts. 

First  count  charged  her  with  endeavouring  to  obtain  by  false 
pretences  (which  were  duly  set  out)  from  Herbert  Simmons,  the 
manager  of  the  Newport  and  Cowes  Railway  Company,  the  sum 
of  19i.  14«.  6d. 

Second  count  charged  the  endeavour  to  be  to  obtain  certain 
goods  from  the  same  person. 

The  facts  proved  were  as  follows  : — 

The  prisoner  was  a  traveller  by  a  train  on  the  railway  on  the 
7th  day  of  May  in  company  with  another  person.  She  had  with 
her  a  parcel  wrapped  up  in  paper.  Both  got  out  at  one  of  the 
stations,  and  in  the  presence  and  hearing  of  the  prisoner  the 
other  person  (who  was  called  as  a  witness)  gave  the  parcel  to  the 
engine  driver  with  directions  to  leave  it  at  the  railway  refresh- 
ment room,  and  the  parcel  was  so  left  in  charge  of  a  waitress 

(a)  Reported  by  John  Thompson,  Esq.,  Barri8ter-»V>Law. 
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there,  and  was  seen  there  by  the  person  mentioned  on  the  next 
day  (8th  May). 

On  the  10th  day  of  May  the  prisoner  called  at  the  office  of  the 
railway  station,  and  inquired  of  the  clerk  if  a  parcel  had  arrived 
for  her,  describing  it  by  an  old  label,  sach  as  was  in  fact  put  upon 
her  parcel.  No  such  parcel  being  there,  she  called  a  second  time 
the  same  day,  and  then  stated  to  the  clerk  that  the  parcel  con- 
tained a  gold  watch  and  chain  worth  lOZ.,  a  silk  dress  (afterwards 
alleged  by  her  to  be  worth  41.  lOs,),  and  other  valuable  articles. 

On  the  part  of  the  prosecution  two  gentlemen  were  then  called 
who  were  in  partnership  as  solicitors,  and  certain  letters  were 
shown  to  each  of  them,  and  these  questions  asked :  "  Did  you 
have  an  interview  on  the  20th  day  of  May  with  the  prisoner  V* 
Answer :  "  Yes.''  "  Did  you  write  this  letter  in  consequence  of 
that  interview  V 

Counsel  for  the  defence  objected  to  the  question  as  against  the 
roles  of  evidence  relating  to  privileged  communications  between 
attomev  and  client.     "  I  ruled  that  it  was  admissible."    Answer : 


A  piece  of  paper  was  handed  to  one  of  these  witnesses,  and  the 
question  asked,  "  Have  you  ever  seen  that  piece  of  paper  before  ?" 
Answer :  "  Yes." 

"  Where  did  you  last  see  it  ?"  Answer :  "  On  my  desk  in  my 
office." 

**  On  what  day  ?"  Answer :  '^  On  the  day  on  which  I  wrote 
the  last  letter  shown  to  me." 

"Whose  handwriting  is  it  in?"  Answer:  "My  clerk's — ^he 
is  my  son." 

The  manager  of  the  railway  was  then  called  and  proved  that 
he  received  three  letters  dated  respectively  the  20th,  24th,  and 
26th  days  of  May,  which  letters  were  those  proved  to  have  been 
written  by  the  solicitors  mentioned,  or  one  of  them,  and  which 
it.  was  then  proposed  should  be  read  on  the  part  of  the 
prosecution. 

Counsel  for  the  defence  objected  that  the  letters  were  not 
written  by  the  prisoner,  nor  seen  by  her  after  they  were  written, 
nor  dictated  nor  adopted  by  her,  and  so  were  not  admissible. 
Also  that  the  letters  being  written  by  a  solicitor  after,  and  as  a 
result  of  communication  with  his  client,  they  were  inadmissible  as 
evidence  against  the  client. 

I  held  that  the  writers  of  the  letters  were  proved  to  be  the 
agents  of  and  acting  under  instructions  from  the  prisoner,  and 
that  although  all  communications  to  them  were  privileged  as  to 
them  as  witnesses,  yet  that  the  letters  being  produced  by  a  third 
party  to  whom  they  were  sent  were  admissible,  the  rule  as  to 
privilege  of  solicitors  being,  in  my  opinion,  confined  to  their 
giving  evidence  as  to  communications  made  to  them  in  their 
professional  character. 

The  piece  of  paper  proved  to  be  in  the  handwriting  of  the 
BoUcitoPs  clerk  was  then  produced  by  the  manager  of  the  railway, 
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Bbo.  and  he  stated  that  it  was  inclosed  in  the  letter  from  the  solicitor 

j^^L^  of  the  26th  day  of  May.     In  that  letter  there  was  the  following 

passage :  *'  I  inclose  yon  a  list  of  the  principal  contents^  and  mnst 

1880.  ask  yon  to  be  good  enough  to  make  further  inqniry  into  the 

„  :^  matter.     I  mention  that  the  brown  paper  in  which  the  parcel  was 

Letter  of  wrapped   had   somewhere  the  name  or  ticket  of   'Golden  and 

tolicitar  of  Yibort^'  who  are  grocers  at  Newport,  and  from  whose  shop  it 

pi-isonet.  came.** 

It  was  proposed  by  the  prosecution  to  read  this  paper,  which, 
in  fact,  was  a  list  of  valuable  articles  alleged  by  the  prisoner  to 
be  in  the  lost  parcel. 

Counsel  for  the  defence  objected  to  its  admissibility,  but  I 
ruled  against  the  objection  on  the  ground  that  it  formed  a  part  of 
the  letter  in  which  it  was  inclosed  and  in  which  reference  was 
made  to  an  inclosure. 

Another  ground  for  the  admission  of  the  list  as  evidence  was 
that  it  was  proved  by  the  police  sergeant,  who  was  witness  in  the 
case,  to  have  been  read  over  by  him  to  the  prisoner  after  saying 
to  her,  "  Here  is  a  list  the  railway  people  have  received  with  the 
articles  you  say  you^ve  lost.**  To  which  she  replied,  "  That  is 
right  what  I  have  said  there ;  but  there  is  more  than  that.** 

Subsequently  the  prisoner  stated  to  the  police  constable  (under 
circumstances  which  rendered  the  evidence  admissible)  ''That 
the  articles  mentioned  in  the  list,**  naming  them  without 
reference  to  the  list,  "  were  never  in  the  parcel.** 

The  parcel  delivered  to  the  engine  driver  was  obtained  from 
the  waitress  at  the  refreshment  room,  and  shown  to  the  prisoner, 
who  acknowledged  it  to  be  the  one  in  question,  and,  being 
opened  in  her  presence,  she  stated  some  articles  of  small  value  in 
it,  old  clothing,  &c.,  were  hers.  The  articles  mentioned  by  her  as 
being  in  it  to  the  railway  clerk,  and  to  the  policeman,  and  which 
were  enumerated  in  the  list  mentioned,  were  not  in  it. 

This  being  the  case  for  the  prosecution,  counsel  for  the  defence 
contended  that  there  was  no  case  for  the  jury  on  these  grounds : — 

1.  No  evidence  on  the  first  count  of  any  attempt  to  obtain 
19Z.  145.  6d.f  or  any  other  sum,  because  there  was  no  evidence  of 
any  value. 

2.  No  evidence  on  the  second  count  of  any  attempt  to  defraud 
the  company  of  the  goods  mentioned  in  that  count,  because  those 
goods  were  never  in  their  possession. 

8.  That  the  circumstances  proved  amounted  only  to  an  action- 
able wrong,  and  that  no  criminal  fraud  had  been  committed. 

4.  That  no  crime  can  be  committed  by  substitution,  and  that 
in  this  case  the  claim  on  the  company  being  made  by  a  solicitor 
acting  for  his  client  no  crime  had  been  committed. 

5.  That  there  was  no  evidence  of  any  attempt  to  defraud  the 
person  named  in  the  indictment,  viz.,  "  Herbert  Simmons,  being 
manager  of  the  Byde  and  Newport  Railway  Company.** 

I  ruled  against  all  these  objections,  and  must  confess  that  1 
was  unable  to  comprehend  the  fourth  objection. 
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The  jury  convicted  the  prisoner. 

At  the  nrgent  request  of  the  counsel  for  the  defence^  I 
consented  to  reserve  and  to  state  a  case  for  the  opinion  of  the 
Coort  for  Crown  Cases  Reserved^  and  discharged  the  prisoner  on 
bail  to  come  up  for  judgment  hereafter. 

(Signed)  W.  Clbmant  D.  Esdailb^ 
Chairman  of  Second  Courts  Hants  Quarter  Sessions. 

No  counsel  appeared  for  the  prisoner. 
0.  Matthews  lor  the  prosecution. 

Denman^  J. — Was  tiie  letter  admissible  in  evidence?  The 
question  put  is  this^  '^  Did  you  write  this  letter  in  consequence  of 
that  interview  ?"  The  proper  question  to  put  was,  "  Did  you 
write  this  letter  in  pursuance  of  the  instruction  of  the  prisoner.'^ 
It  is  not  like  a  civil  case,  in  which  every  letter  written  by  a 
solicitor  is  evidence  against  his  client;  but  this  is  a  criminal 
case,  which  makes  a  difference.  Knowing  how  inaccurate 
solicitors  sometimes  are  in  making  claims  for  compensation  on 
behalf  of  clients,  the  client  cannot  in  a  criminal  case  be  made 
responsible  unless  it  is  proved  that  the  letter  making  the  claim  is 
written  in  pursuance  of  the  instructions  of  the  client. 

0.  Matthews, — I  did  put  the  question  in  the  first  instance  in 
this  form :  ''  Was  the  letter  written  by  the  direction  of  the 
prisoner  V'  but  that  question  was  objected  to,  and  the  Chairman 
ruled  it  to  be  inadmissible,  on  the  ground  of  privilege ;  I  then 
had  to  shape  the  question  as  best  I  could.  In  one  of  the  letters 
there  was  a  slip  of  paper  containing  a  list  of  articles  alleged  to 
have  been  contained  in  the  parcel.  This  list  was  admitted  by 
the  prisoner,  when  read  over  to  her  by  the  police  sergeant,  to  be 
correct. 

CooEBUBN,  C.J. — That  does  not  make  the  statement  of  her 
solicitor  in  the  letter  admissible.  To  make  her  responsible,  you 
must  show  that  he  had  authority  to  write  the  letter. 

Stbfhbn,  J. — The  admission  to  the  serjeant  was  an  adoption  by 
her  of  the  list  of  articles,  but  not  of  the  letter. 

0.  Mathews. — Her  conduct  and  admissions  showed  that  the 
solicitor  was  acting  under  her  directions. 

CocKBUBN,  C.  J.— I  am  of  opinion  that  the  conviction  cannot  be 
apheld.  A  piece  of  evidence  was  received  which  was  not  admis- 
sible ;  viz.,  a  letter  written  by  the  solicitor  for  the  prisoner  to  the 
manager  of  the  railway.  In  order  to  make  that  letter  admissible, 
it  was  necessary  to  show  that  it  was  written  by  the  instructions 
of  the  prisoner.  To  show  that,  a  question  was  put  by  the 
counsel  for  the  prosecution  to  the  counsel  which  was  right  in 
form,  viz. :  Did  you  write  that  letter  by  the  direction  of  the 
prisoner  f  and,  if  that  question  had  been  answered  in  the  affirma- 
tive, the  letter  would  have  been  admissible ;  but  that  question 
was  not  allowed  to  be  put,  and  theur  the  counsel  put  the  question 
in  this  form :  "  Did  you  write  this  letter  in  consequence  of  an 
interview  with  the  prisoner  f    A  letter  written  by  the  instruc- 
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Rn.  tions  of  the  client  is  equivalent  to  a  letter  written  by  the  <dient 

BowwER,  lii™self.     But  that  is  not  the  eflfect  of  the  question  put,  "  Was 

'  this  letter  written  in   consequence  of  the  interview  with  the 

1880.  prisoner  ? ''  that  is,  "  after  the  interview  with  the  prisoner/'  and 
the  answer  clearly  does  not  make  it  admissible  in  evidence  against 

Evidenee^  ^^^  prisoner.     The  letter  having  been  admitted  as  part  of  the 

■Utter  of  case  for  the  prosecution  against  the  prisoner,  the  conviction  must 

"^^J^    be  quashed. 

J"^^^^'  Dbnman,  J. — I  am  of  the  same  opinion.  The  court  are 
unanimous  that  the  question  put  in  the  first  instance  by  the 
counsel  for  the  prosecution  was  not  objectionable  on  the  ground 
of  privilege,  because  this  was  a  criminal  case.  The  letter  waa 
tendered  to  show  that  the  prisoner  had  made  an  inordinate  claim. 
There  was  no  evidence  to  show  that  the  solicitor  had  written  any- 
thing for  which  the  prisoner  was  criminally  liable,  and  therefore 
the  conviction  must  be  quashed. 
Makistt^  Stefhbn,  and  Watein  Williams,  JJ.  concurred. 

Conviction  qtutshsd. 
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8atv/rday,  December  4,  1880. 

(Before   Lord    Colbeidob,    C.J.,  Fibld,  Lopbs,    Stephen,    and 

Watkin  Williams,  JJ.) 

Req.  v.  Michbll.  (a) 

Misdemeanour— Debtors  Act,  1869  (32  ^  88  Vict.  c.  62),  sect.  11, 
sub-sect.  1 — Full  and  true  disclosure  by  bankrupt  of  all  his 
property — Limit  of  time  to  which  the  disclosure  relates. 

The  82  ^  83  Vict.  c.  62,  s.  11,  sub-sect.  1,  enacts  that  a  bankrupt 
or  liquidating  debtor  shall  be  guilty  of  a  misdemeanour  "  if  he 
does  not  to  the  best  of  his  knowledge  and  belief  fully  and  truly 
discover  to  the  trustee  of  his  estate  all  his  property,  real  and 
personal,  amd  how  and  to  whom,  and  for  what  consideration,  and 
when  he  disposed  of  any  part  thereof,  except  such  part  as  has 
been  disposed  of  in  the  ordinary  way  of  his  trade  {if  any),  or 
laid  out  in  the  ordinary  expense  of  his  family,  8^c!^ 

Held,  that  the  disclosure  was  not  restricted  to  property  in  possession 
of  the  bankrupt  at  the  commencement  of  his  bankruptcy. 

CASE  reserved  for  the  opinion  of  the  Court  for  the  Gonsidera- 
of  Crown  Cases  Reserved,  by  the  Common  Serjeant  of  the 
City  of  London,  at  the  January  Sessions,  1880,  of  the  Central 
Criminal  Court. 
The  defendant  was  tried  before  the  Common  Serjeant  on  the 

{a)  Reported  by  Jobk  Thompbom,  Esq.,  Bairister-«t-L*w. 
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16tii  day  of  Janaaiy,  1880,  and  following  days,  on  an  indiotment 
under  tlie  Debtors  Act,  1869  (82  &  33  Vict.  c.  62),  s.  11,  snb- 
sects.  1,  12,  14,  and  15,  and  s.  13,  sub-sect.  1,  and  also  under 
sects.  88  and  89  of  the  Larceny  Consolidation  Act  (24  &  26        1880. 

Vict.  C.  96.)  Baiih^t  not 

The  indictment  contained  thirty-eight  counts,  and  the  defen-  fJ^dSihmng 
dant  was  convicted  upon  all  the  counts  except  the  second,  sixth,  iis  property, 
seyenth,  eighth,  twenty-first,  and  thirty-fifth  counts. 

The  question  reserved  for  the  opinion  of  this  Court  was  in  the 
following  terms :  If  the  Court  should  be  of  opinion  that  there 
was  no  evidence  to  go  to  the  jury  on  any  of  the  counts  of  the 
indictment  (except  evidence  which  was  objected  to  by  the 
defendant's  counsel,  and  which  the  learned  Common  Serjeant 
was  wrong  in  admitting),  the  conviction  is  to  be  quashed. 

W.  H,  Olay  {Lyon  with  him)  appeared  for  the  prisoner. 

Lord  CoLBSBDGB,  C.J. — ^We  need  not  go  through  the  whole  of 
this  voluminous  case,  for  if  the  Court  should  be  against  you  on 
any  one  count  of  the  indictment  on  which  the  jury  have  found 
him  guilty,  the  conviction  will  stand.  We  will  hear  what  you 
have  to  say  as  regards  the  first  count  of  the  indictment. 

The  first  count  was  in  the  following  terms  : 

Central  Criminal  Court  to  wit— The  juron  for  oar  Lady  the  Queen  upon  their 
oathpTMent  that  Frederick  Michell  was,  on  the  1st  day  of  May  in  the  year  of  our 
Lord  1879,  adjudicated  a  bankrupt  in  the  London  Court  of  Bankruptcy,  upon  the 
petition  of  Robert  Hyde  and  others,  trading  together  under  the  atyle  of  Robert 
fiyde  and  Co.  Limited,  duly  filed  in  the  said  Court  on  the  let  day  of  April  in  the  year 
of  our  Lord  1879,  and  that  on  the  2lBt  day  of  May  in  the  year  of  our  Lord  1879,  one 
E!dward  Pryor  Everett  waa  duly  appointed  the  trustee  to  administer  the  estate  of  the 
said  Frederick  MioheU  for  the  benefit  of  his  creditors.  And  the  jurors  aforesaid  upon 
their  oath  aforesaid  do  further  present  that  the  said  Frederick  Michell  afterwards,  to 
wit  on  the  said  21at  day  of  May  in  the  year  of  our  Lord  1879,  and  from  that  day  up 
to  the  day  of  taking  this  inquisition,  and  within  the  juriadiction  of  the  said  Oentnd 
Criminal  Court,  unlawfully  and  with  intent  to  defraud,  did  not  to  the  best  of  his 
knowledge  and  belief  fully  and  truly  discoTcr  to  the  said  Edward  Pryor  Everett,  then  - 
being  suoh  trustee  administering  his  estate  for  the  benefit  of  his  creditors  as  aforesaid, 
how,  and  to  whom,  and  for  what  consideration,  and  when,  he  had  disposed  of  a 
certain  part  of  his  personal  property,  to  wit,  goods  of  the  value  of  4000/^,  and  4000/. 
in  money,  the  same  not  having  been  disposed  of  in  the  ordinary  way  of  his  trade,  nor 
laid  out  in  the  ordinary  expense  of  his  family ;  contrary  to  the  form  of  the  statute  in 
such  caae  made  and  provided  and  against  the  peace  of  our  Lady  the  Queen,  her  Crown 
and  dignity. 

The  evidence  upon  which  the  defendant  was  convicted  on  this 
count  related  to  goods  bought  by  him  in  the  years  1877-8^  and 
to  goods  bought  from  a  person  named  Keighley^  and  almost 
immediately  afterwards  sold  by  him  at  a  loss  to  a  person  named 
Harefield^  and  to  goods  bought  from  his  creditors  set  out  in  list  A 
of  his  statement  of  affairs  in  bankruptcy. 

The  defendant's  counsel  at  the  trial  submitted  that  there  was 
no  evidence  to  go  to  the  jury  in  support  of  the  first  county  and 
insisted  that  the  sub-section  in  the  Debtors  Act  on  which  the  first 
count  was  founded  only  requires  the  bankrupt  to  disclose  his 
dealings  in  relation  to  property  which  he  had  under  his  control 
at  the  time  of  the  act  of  bankruptcy  (28th  day  of  January,  1879), 
and  to  which  his  trustee  is  entitled,  and  which  is  divisible  among 
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Bu.        his  creditors^  and  therefore  that  the  evidence  as  to  the  defendant's 
MioHBLL.     piirchases  from  Keighley,  and  resales   to   Harefield  at  a  loss 

between  the  months  of  January  and  July,  1878,  had  no  bearing 

1880        on  the  offence  charged  in  the  first  cormt. 
BafdbvDt  not      "^^^  ^^^  prosecution  it  was  submitted  that,  as  the  latter  part  of 
fvl/y  dMosing  ^^0  sub-scctiou  requires  a  disclosure  to  be  made  of  property 
his  property,  which  the  prisoner  has  disposed  of,  and  omits  the  words  *'  in  his 
custody  or  control,''  which  are  to  be  found  in  sub-sect.  2,  the 
word  "property''  in   the  first  sub-section  must  have  a  wider 
meaning  than  that  contended  for  by  the  defendant's  counsel,  and 
must  include  property  to  which  the  trustee  would  have  been 
entitled,  and  which  would  have  been  divisible  among  his  creditors 
if  the  prisoner  had  not  put  it  out  of  the  trustee's  reach  by  dispos- 
ing of  it,  and  that  therefore  the  defendant  was  bound  to  disclose 
his  transactions  in  1878. 

The  case  of  Beg.  v.  Bolu8  (11  Cox  0.  C.  610)  was  cited,  where 
the  Recorder  of  Birmingham,  A.  B.  Adams,  Q.G.,  in  summing  up, 
said  that  the  sub-section  in  question  "provided  that  a  person 
seeking  to  be  discharged  of  his  debts  should  make  a  full  and 
free  disclosure  of  his  transactions  for  a  considerable  time  imme- 
diately preceding  his  bankruptcy." 

The  Common  Serjeant  held  that  the  evidence  of  purchases 
from  Keighley  and  resales  at  a  loss  to  Harefield,  between  the 
months  of  January  and  July,  1878,  had  a  distinct  bearing  on  the 
offence  charged  in  the  first  count,  because  they  were  part  and 
parcel  of  the  reckless  course  of  trading  which  led  directly  up  to 
the  act  of  bankruptcy. 

It  is  unnecessary  to  bet  out  the  evidence  in  detail,  as  the  Court 
were  clearly  of  opinion  that  it  warranted  the  conviction  if  it  was 
properly  receivable  on  the  first  count. 

Clay, — The  Common  Serjeant  was  wrong  in  receiving  this  evi- 
dence upon  the  first  count  of  the  indictment.  That  is  framed  upon 
sub-sect.  1  of  sect.  11  of  the  Debtors'  Act,  1869  (32  &  33  Vict.  c. 
62),  which  enacts,  ''Any  person  adjudged  bankrupt,  and  any  person 
whose  affairs  are  liquidated  by  arrangement,  shall  in  each  of  the 
cases  following  be  deemed  guilty  of  a  misdemeanor; "  that  is  to 
say,  (1), ''  if  he  does  not  to  the  best  of  his  knowledge  and  belief 
fully  and  truly  disclose  to  the  trustee  administering  his  estate 
for  the  benefit  of  his  creditors  all  his  property,  real  and  personal, 
and  how,  and  to  whom,  and  for  what  consideration,  and  when  he 
disposed  of  any  part  thereof,  except  such  part  as  has  been  disposed 
of  in  the  ordinary  way  of  his  trade  (if  any),  or  laid  out  in  the 
ordinary  expense  of  his  family,  unless  the  jury  is  satisfied  that 
he  had  no  intent  to  defraud."  The  words  '*  all  his  property  "  are 
restricted  to  his  property  at  the  time  of  his  bankruptcy.  By  sect. 
3  of  the  32  &  33  Vict.  c.  62,  ''  words  and  expressions  defined  or 
explained  in  the  Bankruptcy  Act,  1869,  are  to  have  the  same 
meaning  in  the  Debtors  Act,  1869."  And,  by  sect.  15  of  the 
Bankruptcy  Act,  1869,  the  words  ''property  divisible  among  the 
creditors  are  to  comprise  all  such  property  as  may  belong  to,  or 
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be  vested  in^  the  bankrupt  at  the  commenceinent  of  the  bank-        Rita 
ruptcy,  or  may  be  acquired  by  or  devolve  on  him  dmring  its  con-      ,,  "• 
tinnance/'  

Chrain  {Avory  with  him),  for  the  prosecution,  was  not  called        1880. 
upon  to  argue.  „    r     " 

Lord  CoLSBiDGB,  C.C. — I  am  of  opinion  that  the  conviction  yv«%  «Swin^ 
should  be  affirmed.  The  question  arises  on  the  words  of  sect.  11,  h%s  property, 
sub-sect.  1,  of  the  32  &  33  Vicb.  c.  62  (the  Debtors  Act,  1869), 
which  are  these :  [Beads  it :]  The  contention  for  the  defendant 
is,  that  the  disclosure  is  to  be  restricted  to  property  which  the 
bankrupt  had  at  the  time  of  his  bankruptcy,  and  that,  because 
by  sect.  3  of  the  32  &  33  Vict.  c.  62,  it  is  enacted  that  ^'  words 
and  expressions  defined  or  expl{dned  in  the  Bankruptcy  Act,  1869 
(32  &  33  Yict.  c.  71),  shall  have  the  same  meaning  in  this  Act ; '' 
and  because,  in  the  Bankruptcy  Act,  1869,  it  is  enacted  that  the 
words  ^'  property  divisible  among  the  creditors ''  shall  comprise 
"  all  such  property  as  may  belong  to  or  be  vested  in  the  bankrupt 
at  the  commencement  of  the  bankruptcy,  or  may  be  acquired  by 
or  devolve  on  him  during  its  continuance.''  I  am  of  opinion  that 
there  is  no  ground  for  such  a  construction.  The  great  object  of 
sect.  11  of  the  Bankruptcy  Act,  1869,  was  to  create  several 
offences,  into  all  of  which  fraud  of  the  creditors  enters,  and  in 
some  of  which  it  is  enacted  that  the  fraud  must  have  taken  place 
within  the  period  of  four  months  next  before  the  bankruptcy ; 
and,  if  the  whole  section  is  looked  at,  it  will  be  found  to  contain 
a  most  complete  and  absolute  scheme  providing  for  the  discovery 
of  the  bankrupt's  property.  It  seems  to  me  perfectly  plain  that 
sub-sect.  1  of  sect.  11  must  relate  to  other  property  than  what 
the  bankrupt  has  at  the  time  of  his  bankruptcy.  It  was  said  that, 
if  that  was  its  meaning,  a  bankrupt  might  come  within  it  if  he 
did  not  disclose  something  relating  to  his  dealings  with  property 
that  he  may  have  had  within  five  years  before  his  bankruptcy.  If 
there  was  nothing  fraudulent  in  such  dealings,  it  does  not  fall 
within  the  sub-section ;  but,  if  the  question  of  fraud  arises,  there 
is  no  reason  why  it  should  not  be  inquired  into.  The  fact  of  the 
lapse  of  five  years,  in  the  absence  of  any  evidence  of  fraud,  would 
be  strong  to  show  that  the  transaction  was  not  within  the  sub- 
section.    I  therefore  think  that  the  count  is  a  good  count. 

Field,  J. — I  am  of  the  same  opinion,  and  entertain  no  doubt 
upon  the  point.  The  two  Acts,  the  Debtors  Act,  1869,  and  the 
Bankruptcy  Act,  1869,  are  to  be  taken  and  read  together.  Sect. 
15  of  the  Bankruptcy  Act  first  defines  the  property  which  is  to 
vest  in  the  trustees,  and  then  that  which  is  in  the  apparent 
ownership  of  the  bankrupt  at  the  commencement  of  his  bank- 
ruptcy. But  the  latter  may  be  the  smallest  portion  of  his 
property,  because  in  some  cases  the  bankrupt  takes  means  before 
his  bankruptcy  to  dispose  of  his  property  among  his  relatives  and 
fnends.  Then  the  Legislature  has  said  that  is  not  sufficient  unless 
we  (the  Legislature)  give  the  trustees  the  means  of  finding  out 
all  about  the  bankrupt's  property,  and  compel  the  bankrupt  to 
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Hmo,       disclose  all  aboat  it.     It  is  said  that  this  snb-section  was  only 
MicHKu..     ™©^^^  *o  *^PP^y  ^  property  which  he  had  on  the  day  he  became 

bankrupt.     That  cannot  be  the  meaning  of  it.     The  exception  in 

188a        snb-sect.  1  of  sect.  11,  "except  such  part  as  has  been  disposed  of 
Batdbvpt  not  ^^  *^®  ordinary  way  of  his  trade,*'  shows  the  contrary. 
fulijf  disclating     LoFES,  J.,  Concurred. 

hisprcperty.  Stbphbn,  J. — I  am  of  the  Same  opinion.  With  respect  to  the 
definition  of  the  word  ''property,"  it  is  obvioos  that  the 
definition  in  sect.  15  of  the  Bankruptcy  Act,  1869,  only  applies  to 
the  definition  of  the  words,  ^'property  divisible  among  the 
creditors,^'  and  it  was  not  intended  that  that  definition  should 
apply  wherever  the  word  "  property ''  occurs  in  the  Acts ;  for,  in 
sect.  4  of  the  Debtors  Act,  1869,  t}iere  is  a  definition  of  the  word 
'' property '*  which  is  to  be  taken  in  the  widest  sense  of  that 
word. 
Watein  Williams,  J.,  concurred. 

Oonvictum  affirmed. 


COURT  FOR  THE  CONSIDERATION  OF  CROWN 

CASES   RESERVED. 

Saturday,  December  4,  1880. 

(Before    Lord   Colibidgb,  C.J.,    Field,   Lopbs,    Stsphxh,    and 

Watdn  Williams,  JJ.) 

Reg.    v.    G.   Salmon,  J.  Salmon,  and  A.  Hancock,  (a) 

Mam^slaugJiter — Bifle  prat^ice — Duty  to  prevent  danger  to  public 

— Dangerous  place. 

Three  persons  went  out  together  for  rifle  practice.  They  selected  a 
flsld  near  to  a  house,  and  put  up  a  target  in  a  tree  at  a  distance 
of  about  a  hundred  yards.  Four  or  five  shots  were  fired,  and 
by  one  of  them  a  boy  who  wa>s  in  a  tree  in  a  garden  at  a 
distance  of  three  hundred  and  ninety-three  yards  was  killed. 
It  was  n^t  clear  which  person  fi/red  the  shot  that  hilled  the  boy. 

Held,  that  all  three  were  gmUy  of  mamslaughter. 

CASE  reserved  for  the  opinion  of  this  Court  by  Lord 
Coleridge,  C.J.^  at  the  Summer  Assizes  at  Wells,  1880* 

The  three  prisoners  were  tried  before  me  on  the  27th  day  of 
July,  1880,  for  the  manslaughter  of  William  Wells,  a  little  boy  of 
ten  years  old,  under  the  following  circumstances  : 

George  Salmon  is  a  member  of  the  Frome  Selwood  Rifle 
Corps.  On  the  29th  day  of  May  he  attended  the  rifle  practioe. 
He  took  his  rifle  from  the  armoury,  had  fourteen  ball  cartridges 
served  out  to  him,  and  fired  them  all  away.  After  the  praotioe 
was  over,  he  took  away  with  him  his  rifle,  which  it  was  his  daiy  to 

(a)  Reported  by  Johh  THOMPSOir,  Eaq^  Bermter-At-Lftw. 
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retam  to  the  armoury.  He  did  not  take  it  baok^  and  the  drill 
instmctor  missed  siz  cartridges  from  the  magazine  when  he  went 
there  about  half  an  hoar  after  the  practice  was  over. 

About  seven  o'clock,  that  is  shortly  after  the  practice  was  over, 

the  three  prisoners  came  together  to  the  house  of  a  witness        

(Newport)  who  was  called,  and  whose  evidence,  so  far  as  it  is  Manslavf/hter 
material  to  the  point  to  be  determined,  was  as  foUows : 

''The  three  prisoners  came  to  my  father's  house  somewhere 
about  seven  in  the  evening  on  the  29th  day  of  May.  George 
Salmon  had  a  rifle  with  him  and  some  ball  cartridges.  All  three 
wanted  to  fire  off  one  or  two  shots,  and  they  asked  me  for  some- 
thing to  fire  at.  I  gave  them  a  board  from  our  fowl  house.  I 
went  with  them  into  a  field  close  by,  and  the  prisoner  Hancock 
climbed  into  a  tree.  George  Salmon  handed  up  the  board  to 
him.  Hancock  fixed  it  in  the  tree  about  eight  feet  from  the 
gpround.  They  all  went  about  a  hundred  yards  up  the  field,  and 
aD  laid  down  in  the  grass.  I  heard  two  shots.  I  cannot  tell 
which  of  them  fired  the  shots,  for  I  was  looking  at  the  board. 
I  am  not  sure  whether  the  first  shot  struck  the  target;  the 
second  shot  did  strike  it.  I  do  not  know  which  of  them  fired  it. 
Two  more  shots  were  fired  afterwards,  when  Wells  and  Knight 
came  running  up  and  told  us  what  had  happened.'' 

The  place  where  the  shot  was  fired,  and  all  the  surrounding 
houses  and  roads,  are  correctly  delineated  in  a  plan  which  was 

f  roved  before  me  and  marked  by  me  at  the  time.  To  that  plan 
beg  leave  to  refer  the  court  as  conveying  a  clearer  view  of  the 
.place  and  its  surroundings  than  any  statement  of  mine  could 
convey. 

''What  had  happened,"  to  use  the  words  of  the  witness 
Newport,  was  this :  The  deceased  William  Wells  was  with  his 
young  sister  in  his  father's  garden,  and  her  evidence  was  as 
follows : 

"  I  remember  the  evening  of  the  29th  day  of  May.  There  is 
a  low  apple  tree  in  my  father's  garden,  with  a  rose  tree  in  it. 
My  brother  got  up  into  the  apple  tree  to  water  the  rose.  YBliile 
my  brotiier  was  in  the  tree  I  heard  a  shot ;  it  passed  through 
the  tree,  for  some  of  the  leaves  fell  down  from  the  tree.  I  called 
to  my  brother,  but  he  answered  me  and  said  he  was  safe.  Then 
there  was  another  shot,  and  my  brother  fell  out  of  the  tree  dead 
on  the  ground.  There  were  four  or  five  shots  fired  altogether ; 
I  think  the  second  shot  killed  him." 

It  was  proved  that  the  distance  from  the  spot  where  the  shot 
was  fired  to  the  tree  in  which  the  boy  was  killed  was  three 
hundred  and  ninety-three  yards ;  but  the  rifle  was  sighted  for 
nine  hundred  and  fifty  yards,  and  would  probably  be  deadly  at  a 
mile. 

The  evidence  of  conversations  after  the  death  had  been  caused, 
as  to  the  person  who  fired  the  shot,  was  as  follows : 

Joseph  Wells,  the  father  of  the  Uttle  boy,  the  first  person  who 
came  to  the  prisoners  after  the  shot,  said,  "  When  I  first  came 
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I^-        np  I  saw  Hancock  and  Newport  and  John  Salmon.     I  told  them 

G.  sTlhoh    ^^^  1^  b^ii  done,  and  that  they  had  killed  my  boy.     They 

AMD  Otbebb,  seemed  very  sorry,  and  wished  they  had  not  done  it.     I  asked 

- —        them  where  the  rifle  was.     They  said  it  was  fiang  down  in  the 

_•       field,  bnt  we  conld  not  find  it.     I  left  Hancock  and  John  Salmon 

Manslaughter  in  charge  of  Ejiight." 

-^Rijle  Jonathan  said,  ''I  saw  the  three  prisoners  with  Newport  in 

F^^^  the  field.  I  called  to  them  to  stop  firing.  I  came  on  Hancock 
and  Newport  and  John  Salmon.  I  saw  George  Salmon  at  first, 
bnt  he  was  not  there  when  I  came  np.  I  told  them  they  had 
killed  a  boy,  and  I  said  where  is  the  gnn  ?  They  went  back  to 
find  it,  and  conld  not,  and  said  that  George  must  have  taken  it 
away." 

William  Parsons  said  :  I  went  to  Newport^s  house.  There  I 
saw  Hancock  and  John  Salmon.  I  went  with  them  to  the  fields 
and  they  showed  me  the  tree  in  which  was  the  target.  The 
bottom  of  the  target  was  about  ten  feet  from  the  ground.  I  took 
John  Salmon  and  Hancock  to  the  police-station.  Then  I  went 
to  George  Salmon's.  He  said,  when  I  took  him  into  custody, 
"  DonH  blame  my  brother  for  it  \  it  was  I  that  did  it."  I  took 
him  to  the  station.  When  the  three  were  together  there  Gteorge 
Salmon  said,  '^  I  fired  the  shot."  Hancock  said,  ''  We  all  three 
fired  one  each."  George  said,  '^I  fired  the  first  shot,  and  it 
must  have  been  I  that  killed  the  poor  boy." 

The  rifle  was  afterwards  found  in  George  Salmon's  house, 
and  it  and  two  cartridges  found  in  the  field  were  identified  by 
the  drill  inspector ;  the  rifle  as  being  the  rifle  George  Salmon 
ought  to  have  returned  to  the  armoury  on  the  evening  of  the 
29th  day  of  May;  the  cartridges  as  cartridges  similar  in  all 
respects  to  those  six  which  he  had  missed  from  the  armoury  on 
that  evening. 

The  jury  found  all  the  prisoners  guilty  of  manslaughter,  but 
I  allowed  them  to  go  out  on  bail  till  I  could  take  the  opinion 
of  the  Court  of  Criminal  Appeal  on  the  case. 

I  have  to  request  the  opinion  of  the  Court  whether  there  was 
any  evidence  upon  which  either  or  all  of  the  prisoners  could  be 
convicted  of  manslaughter, 

(Signed)  Colkbidob. 

No  counsel  appeared  to  argue  on  behalf  of  the  prisoners. 

Norria  for  the  prosecution. — The  prisoner  who  fired  the  fiital 
shot  was  clearly  guilty  of  manslaughter,  but  the  evidence  of  his 
identity  not  being  clear,  the  rule  that  all  persons  engaged  in  a 
common  enterprise  are  jointly  liable  will  apply.  All  the  prisoners 
went  into  the  field  for  a  common  purpose — rifle  practice — and  it 
was  their  duty  to  take  all  proper  precautions  to  prevent  any 
danger  to  other  persons.  The  plan  attached  to  the  case  shows 
that  they  flred  across  three  highways,  and  that  they  were  firing 
too  near  to  the  neighbouring  gardens,  in  one  of  which  the 
deceased  boy  was. 


1880. 
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LoBD  GoLSUiDGiB^  C.J. — ^I  am  of  opinion  that  the  oonviotion  was        Rao- 
right  and  ought  to  be  affirmed.    If  a  person  does  a  thing  whioh  in    ^  ^^ow 
itself  is  dangerous^  and  without  taking  proper  precautions  to  ^  othbrh 
prevent  danger  arising^  and  if  he  so  does  it  and  kiUs  a  person^ 

it  is  a  criminal  act  as  against  that  person.    That  would  make        

it  dearly  manslaughter  as  regards  the  prisoner  whose  shot  killed  Manslaughter 
the  boy.      It  follows  as  the  result  of  the  culpable  negligence  — /2(/2e  Praa^ 
of  this  one^  that  each  of  the  prisoners  is  answerable  for  the  acts        ^^ 
of  the  others^  they  all  being  engaged  in  one  common  pursuit. 

FuLD^  J. — I  am  of  the  same  opinion.  At  first  I  thought  it 
was  necessary  to  show  some  duty  on  the  part  of  the  prisoners 
as  regards  the  boy^  but  I  am  now  satisfied  that  there  was  a  duty 
on  the  part  of  the  prisoners  towards  the  public  generally  not  to 
use  an  instrument  ukely  to  cause  death  without  taking  due  and 
proper  precautions  to  prevent  injury  to  the  jmblic.  Looking  at 
the  character  of  the  spot  where  the  firing  took  place^  there  was 
sufficient  evidence  that  all  three  prisoners  were  guilty  of  culpable 
negligence  under  the  circumstances. 

LoPBS^  J.  concurred. 

Stxfhbn^  J. — ^I  am  of  opinion  that  all  three  prisoners  were 
guilty  of  manslaughter.  The  culpable  omission  or  a  duty  which 
tends  to  preserve  life  is  homicide ;  and  it  is  the  duty  of  every 
one  to  take  proper  precautions  in  doing  an  act  which  may  be 
dangerous  to  life.  In  this  case  the  firing  of  the  rifle  was  a 
dangerous  act^  and  all  three  prisoners  were  jointly  responsible 
for  not  taking  proper  precautions  to  prevent  the  danger. 

Wateih  Williams^  J.  concurred. 

Oormction  affirmed. 


CENTRAL   CRIMINAL   COURT. 

Wechiesday,  December  15,  1880. 

(Before  Sir  William  Chablby,  Common  Serjeant.) 

Reg.  v.  La£ner.  (a) 

False  pretences — Entry  to  race — Obtaining  prize — Remoteness, 

The  prisoTher  was  charged  with  obtaAmng  a  prize  m  a  certain 
swimming  race  by  false  pretences.  He  obtained  his  competitor's 
ticket  for  the  ra^ce  by  representing  hi/mself  to  be  member  of  a 
certain  club,  and  by  a  letter  purporting  to  be  toritten  by  the 

(a)  Reported  by  W.  AuBmr  MsrcALns,  Esq.,  Barrister-at-Law. 
YOIi.  ZIV.  K  K 
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secretary  of  thai  dvb.     On  the  faith  of  these  repreeentaUona — 

which  turned  out  to  be  false — he  was  allowed  twenty  seconds  start 

in  the  race,  and  won  the  prize : 
1880.        Held,  by  the  Common  Sergeant  after  consulting  Stephen,  J.,  that 
FabJw^  ^^6  false  pretences  were  too  remote,  and  that  the  count  charging 

—  Bmot^^.      them  could  not  be  sustained. 

TTiTiTAM  LARNEB  was  charged  under  an  indiotment  con- 
taining connts  for  false  pretences^  forgery^  and  nttenng. 
The  first  connt  set  forth  the  false  pretences  as  follows :  ''  That  the 
said  William  Lamer  was  member  of  a  certain  dab  called  and 
known  as  the  Myddleton  Swimming  and  Athletic  Clnb^  and  that 
a  certain  letter  which  he,  tiie  said  William  Lamer^  had  caosed  to 
be  received  by  one  Alfred  Ernest  Endin,  had  then  been  written 
and  sent  by  one  Henry  Green,  the  secretanr  of  the  said  dub,  and 
that  he,  the  said  William  Larner,  as  memoer  and  competitor  in 
certain  dnb  swimming  races  and  matches  by  members  of  the 
said  clnb,  had  been  allowed  to  start  from  the  starting  point 
twenty-fiye  seconds  before  certain  other  competitors. 

Pwrcell  for  the  prosecntion. 

Keith  Frith  and  JEUi/ndle  Levey  for  defendant. 

On  the  28rd  day  of  Angost  a  swimming  handicap  took  place  at 
the  Surrey  County  Baths.  Entries  were  to  be  made  previously  to 
Al&ed  Endin,  Esq.,  and  competitors  to  be  handicapped  by  qualified 
persons.  A  competitor's  ticket  was  issued  by  Mr.  Endin  to  each 
accepted  entry.  The  length  of  the  course  was  100  yards,  and 
there  being  a  good  many  entries  the  race  was  swum  in  heats. 

A  programme  was  printed  and  circulated,  containing,  amongst 
other  matters,  the  names  of  the  competitors  and  the  arrangement 
of  the  various  heats,  and  on  that  programme  appeared  the  name 
of  W.  Lamer,  to  whom  a  start  of  twenty  seconds  had  been 
assigned. 

Some  few  days  before  the  issuing  of  the  programme,  Mr.  Endin 
received  the  following  letter : 

NelBon  Olab,  90,  Dean-Btreet,  Ozf oid-«treet. 
Angiut  19, 1880. 
Sir, — 1|  inclose  entrance  fee  for  another  entry  for  your  100  yards  handicap.    W» 
Lamer  (Middleton  Swimming  and  Athletic  Club)  in  Olnb  races  receives  twenty-five 
seconds  from  scratch. — ^I  ranudn,  sir,  yours  respectfully, 

H.  Gbbeh,  Hon.  Sec. 

Another  letter  of  the  same  kind  had  been  received  by  Mr. 
Endin  entering  one  Binns  for  the  same  race.  The  letters  were 
received  in  the  usual  course  through  the  Post-Office.  The  two 
entries  of  Larner  and  Binns  were  accepted,  and  the  entrance  fee 
of  2«.  6(2.  each  paid.  Mr.  Endin  stated  that  he  knew  nothing 
about  Lamer  or  his  accomplishments  as  a  swimmer;  that  he 
received  his  entry  in  consequence  of  the  representations  contained 
in  the  letter,  and  that  the  start  of  twenty  seconds  was  apportioned 
to  him  for  the  like  reason.  He  further  stated  that  ne  handed 
Ziamer  a  competitor's  ticket ;  that  Lamer  swam  in  the  competi- 
tion, and  after  being  second  in  his  own  heat  won  the  final  easily. 
It  was  believed  that  Lamer  could  have  won  the  race  from  scratch. 
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For  the  priaoner  it  was  objected  that  the  false  pretences  were  too        Raa. 
remote^  that  if  he  obtained  anything  thereby  it  was  the  competi-     lJ^^bb. 

tor's  ticket^  and  not  the  cap ;  that  the  cap  was  obtained  by  his       

own  bodily  activity ;  and  that  the  case  fell  within  Beg.  ▼.  Gardner       I88a 
(1  Dears.  &  B.  0.  0.  p.  40 ;  7  Cox  0.  0.  136),  in  which  case  the  pahT^etm^ 
prisoner  had  at  first  obtained  lodgings  only  by  a  false  representa-  _  Rmot^Mn 
tion,  and  after  he  had  occupied  the  lodgings  for  a  week  he  obtained 
board ;  and  it  was  held  that  the  false  pretences  were  exhausted 
by  the  contract  for  lodging,  the  obtaining  board  not  having  appa- 
rently been  in  contemph^tion  when  the  faLe  pretence  was  maae. 

For  the  prosecution  it  was  urged  that  the  false  pretence  was  a 
continuing  one,  that  the  winning  of  the  cup  was  clearly  in  the 
contemplation  of  the  prisoner  when  he  entered  for  the  race,  and 
that  the  judgment  of  Willes,  J.,  in  Beg.  v.  Oan'dmar,  citing  B&g.  ▼• 
Abbott  and  Beg.  v.  Burgees,  was  an  au&oritv  the  other  way.  They 
also  cited  Beg.  v.  Martin  (L.  Bep.  1  Cr.  Gas.  Bes.  56 ;  10  Cox 
0.  C.  888.) 

Held,  by  the  Common  Serjeant,  after  conferring  with  Stephen, 
J.,  in  the  Old  Court,  that  the  objection  must  prevail  as  the  false 
pretences  were  too  remote. 

The  prisoner  was  afterwards  tried*  for  uttering  the  letter 
knowing  it  to  be  forged,  and  convicted. 


CENTRAL   CRIMINAL   COURT. 

Friday,  December  17,  1880. 

(Before  Mr.  Justice  Stefhin.) 

Rso.  V.  O^Calmghan  and  othsbs.  (a) 

24  8f  25  Vict.  c.  100 — Indictment — Inciting  to  com/ndt  crimO'-^Too 

general — Amendment. 

Where  the  case  has  not  been  inqmred  into  before  a  m^a^gietrate  but 
the  bill  has  been  merely  found  by  the  grand  jury,  the  cowrt  will 
not  go  out  of  its  way  to  assist  the  prosecution  by  amiendmg  the 
indictment  and  inserting  certain  names,  on  objection  taken  that 
the  charges  therein  set  out  are  n^t  specified  unth  sufficient 
particularity. 

THE  defendants  were  indicted  for  a  misdemeanour  in  tempt- 
ing and  soliciting  one  Thomas  Titley  to  commit  a  crime, 
viz.,  to  procure  the  miscarriage  of  a  certain  woman, 
llie  case  arose  out  of  Beg.  v.  Titley,  where  the  police  had  set  a 

(o)  Reported  by  W.  Auiinr  MBia^Ln,  Eaq.,  B*iTieter4tt<-Law. 
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Rao.       tr&p  for  the  defendant^  a  ohemist^  and  proonred  his  oonviotion  for 

O'OAiLaHAif  ^fefif  ^^?!?™  ^^A  (s®®  P- ^02). 
Aim  0IHIII8.      Eckoa/rd  Clarke,  Q.O^  and  Besley  for  the  proseoation. 
Polcmd  and  Montagu  Willia/ms  for  the  defence. 

'  The  indictment  was  as  follows  : 

Indictment —  Oentral  Orixninal  Oonrt  to  wit. — The  jurors  for  our  Lady  the  Queen  npon  their  oatb 
Amendment  present,  that  John  0*Oallaghan,  Phillip  Shrives,  William  Stroud,  and  Martha  Diffey, 
on  the  11th  day  of  Noyemher,  in  the  year  of  oar  Lord  1880,  and  on  divers  days  and 
times  thereafter  between  that  day  and  &e  date  of  this  inquisition  within  the  jurisdiction 
of  the  said  Oentral  Criminal  Oourt,  by  divers  artful  and  subtle  means,  stratagems,  tricks, 
and  devices,  and  by  divers  faJse  representations,  did  attempt  and  endeavour  to  seduce 
one  Thomas  Titley  to  conmiit  an  indictable  misdemeanour,  to  the  great  damage  and 
injury  of  the  said  Thomas  Titley,  to  the  evU  and  pernicious  example  of  all  others  in 
the  like  case  offending,  and  against  the  peace  oi  our  Lady  the  Queen,  her  Grown 
and  dignity. 

Second  count : 

And  the  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  the  said 
John  O'Callaghan,  Phillip  Shrives,  William  Stroud,  and  Martha  Diffey,  on  the  11th 
day  of  November,  aj>.  1880,  and  (on  divers  days  and  times  between  that  day  and  the 
day  of  taking  this  inquisition,  unlawfully,  wickedly,  and  maliciously  did  attempt  and 
endeavour  to  induce  the  said  Thomas  Titley  to  contravene  the  law  of  the  land,  with 
the  intent  that  the  said  Thomas  Titley  should  tiiereafter  be  convicted  of  an  offenoe 
and  punished,  to  the)  great  damage  and  prejudice  of  the  said  Thomas  Titley  and 
against  the  peace  of  our  Lady  the  Queen,  her  Grown  and  dignity. 

Third  count : 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  farther  present  that  the  said 
John  O'Callaghan,  Phillip  Shrives,  William  Stroud,  and  Martha  Diffey,  on  the  11th 
day  of  November,  a.d.  1880,  and  on  divers  days  and  times  between  that  day  and  the 
dayof  taking  this  inquisition  within  the  jurisdiction  of  the  said  Gentral  Griminal  Gourt, 
unlawfully,  wickedly,  and  maliciously  did  solicit  the  said  Thomas  Titley  to  commit  a 
criminal  and  indictable  offence  to  the  great  damage  of  the  said  Thomas  Titley,  and 
against  the  peace  of  our  Lady  the  Queen,  her  Grown  and  dignity. 

Fourth  count : 

'  And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further  present  that  ^e 
said  John  0*Gal]aghan,  Phillip  Shrives,  William  Stroud,  and  Martha  Diffey,  on  the 
11th  day  of  November,  A.D.  1880,  and  on  divers  days  and  times  thereafter  between 
that  day  and  the  date  of  this  inquisition,  unlawfully,  wickedly,  and  maliciously  did 
solicit,  incite,  and  endeavour,  so  far  as  in  them  lay,  to  persuade  the  said  Thomas 
Titley  to  unlawfully  supply  a  noxious  thing,  knowing  that  the  same  was  intended  to 
be  unlawfully  used  with  intent  to  procure  the  miscarriage  of  a  woman,  and  thereby  to 
contravene  the  provisions  of  the  statute  (24  &  25  Vict  o.  100),  to  the  great  damage 
and  prejudice  of  the  said  Thomas  Titley,  and  against  the  peace  of  our  Lady  the 
Queen,  her  Grown  and  dignity. 

Polamd. — The  first  three  counts  are  clearly  bad.  The  words 
are  far  too  general.  It  is  not  sufficient  to  charge  the  defendants 
generally  with  having  committed  an  offence^  but  the  facts  and 
circumstances  constituting  the  offence  must  be  set  out.  Here  it 
is  impossible  for  the  defendants  to  tell  what  is  the  particular 
charge  alleged  against  them.  The  defendants  are  charged  with 
inciting  one  Thomas  Titley  to  commit  a  crime^  and  no  information 
is  given  as  to  what  is  the  nature  of  that  crime.  With  regard  to 
the  fourth  count,  there  it  is  true  that  a  crime  is  specified,  viz., 
''to  unlawfully  supply  a  noxious  thing,  &c./*  but  this  is 
not  sufficient.  It  should  be  stated  to  whom  the  noxious  thing 
was  supplied.  Some  person^s  name  must  appear.  And  further 
''with  intent  to  procure  the  miscarriage  of  a  woman''  is  not 
sufficient.     The  woman  must  be  specified,  not  necessarily  by 
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name^  bat  as  one ''  to  the  jurors  anknown/'  or  in  some  way  to  fix  a        i^k* 
partionlar  woman  as  the  person  for  whom  the  drag  was  intended.  q^Oaixaohan 
He  farther  mentioned  that  the  case  had  never  been  inquired  into  and  othsbs. 

before  a  magistrate^  or  in  any  other  way^  and  contended  there       

was  the  need  for  greater  accuracy  on  that  account.  ' 

Ola/rJee  and  Bealey  abandoned  the  first  three  counts  of  the  indtetmeat— 
indictment^  but  contended  that  the  fourth  was  a  good  county  or  Ammdmenu 
at  any  rate  submitted  that  his  Lordship  should  amend  by  the 
insertion  of  what  names  might  be  necessary.  The  special 
amendment  they  suggested  was  the  insertion  of  the  name  of 
William  Stroud  in  the  earlier^  and  the  ''daughter  of  Martha 
Diffey ''  in  the  later  part  of  the  count.  They  reminded  him  that 
the  prosecution  yesterday  {Beg,  ▼.  Titley,  post,  p.  502)  had  been 
allowed  to  make  an  amendment  identical  with  one  which  they 
now  desired. 

Stephen,  J. — ^With  regard  to  the  first  three  counts  of  this 
indictment  I  need  say  but  little.  It  is  in  fact  admitted  by  the 
prosecution  that  they  cannot  be  supported,  and  I  entirely  agree 
with  them.  The  fourth  count  is  somewhat  different.  As  it 
stands,  lam  of  opinion  that  it  is  bad  for  the  reasons  urged  on  me 
by  Mr.  Poland,  viz.,  that  it  does  not  set  out  the  name  of  any 
person  to  whom  the  drags  were  supplied,  nor  does  it  point  out 
any  particular  woman  for  whom  the  drug  was  intended.  I  am 
however  pressed  by  Mr.  Clarke  to  amend  by  inserting  the 
requisite  name,  and  am  reminded  that  at  the  commencement  of 
yesterday's  trial  {Beg.  v.  Titley,  post,  p.  602)  I  allowed  the  second 
amendment  to  be  made,  and  the  words  ''by  a  certain  woman  to 
the  jurors  unknown''  to  be  inserted.  This  was  so,  and  I  should 
have  no  hesitation  in  allowing  the  same  amendment,  were  that  all 
that  was  requisite  to  support  this  count.  To  do  so  effectually, 
however,  I  should  have  to  allow  another  and  different  amendment, 
and  this  I  am  not  disposed  to  do.  I  have  been  reminded  that 
there  has  been  no  preliminary  examination  into  this  matter,  and 
that  the  grand  juiv  have  returned  this  identical  bill.  On  the 
one  hand  I  am  loth  to  quash  an  indictment  for  what  may  be 
merely  an  error  of  the  pleader ;  on  the  other,  I  remember  that 
where  a  case  comes  before  me  without  previous  inquiry,  sub- 
stantial injustice  may  be  done  by  making  alteration  in  the  terms 
of  the  bill  sent  down  by  the  grand  jury.  On  the  whole  I  decline 
to  make  the  proposed  amendment,  and  therefore  the  whole  indict- 
ment will  fail ;  but  of  course  this  will  in  no  way  prejudice  any 
farther  indictment  to  be  prepared  hereafter. 

Indictmewt  guouhed. 
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CENTRAL  CRIMINAL  COURT. 

Th/wrsday,  December  16, 1880. 
(Before  Mr.  Jostioe  Stsphsh.) 

Rbg.  v.  Thokas  Tttlit.  (a) 

Supplying  noxious  thing — Intending  to  procure  abortion — ^24  8f  25 

Vict.  c.  100,  B.  59 — Indictment. 

Supplying  a  noxious  thing  to  a  person  with  the  intent  thai  it  shall 
be  used  by  a  certain  wom^an  to  produce  abortion  is  a  tnisde- 
meanov/r  witlUn  the  24  Sr  25  Vict,  c.  100,  s.  59,  although  the 
woma/nfor  whom  it  was  intended  by  him,  was  not  pregnant. 

On  objection  before  plea  to  thejhrst  count  of  the  indictment  that  the 
words  '^  a  certadn  woma/n "  were  too  va^vs,  and  {herefore  that 
the  cov/nt  was  bad,  the  judge  allowed  the  prosecution  to  amend 
by  inserting  the  words  ^'  a  woma/n  to  the  ju/rors  unknown/^ 
instead  of  the  words  objected  to. 

THE  defendant  was  indicted  for  unlawfully  supplying  to 
William  Stroud  a  quantity  of  ergot  of  rye  and  tinoture  of 
EeroUoride  of  iron,  well  knowing  that  the  same  was  intended  to 
e  unlawfully  used  with  intent  to  procure  the  miscarriage  of 
a  certain  woman. 

A  second  count  varied  the  charge  by  alleging  that  the  woman 
was  the  daughter  of  one  Martha  Diffey. 

Poland  and  Montagu  Williams  for  the  prosecution. 

Edward  Olarke,  Q.G.,  and  Besley  for  the  defence. 

Before  the  plea,  OlarJce,  Q.C.,  objected  to  the  first  count  on.  the 
ground  that  it  was  too  general. 

Stkfhin,  J.,  allowed  the  prosecution  to  amend  by  alleging  that 
the  offence  was  intended  to  be  committed  on  "  a  woman  to  the 
jurors  unknown.^' 

The  defendant  was  a  chemist,  and  the  evidence  for  the  prose- 
cution showed  that  the  police  authorities  had  laid  a  trap  for  him. 

A  woman  named  Martha  Diffey  was  sent  to  the  defendant's  shop 
by  Inspector  (VOallaghan.  Martha  Diffey  was  the  wife  of  a 
police  constable,  and  was  the  mother  of  two  daughters^  aged 
twenty  and  sixteen,  neither  of  whom  were  pregnant,  or  in  need 
of  any  instruments  or  drugs  for  procuring  abortion.  Mrs.  Diffey 
saw  the  defendant  at  his  shop,  and  said  to  him,  ''  My  daughtOT 
is  in  trouble,  will  you  help  her  f ''  The  defendant  said,  ''  Who 
sent  you  f  '*  She  replied,  ''  A  friend  of  the  young  man.''  The 
defendant  said, ''  How  long  is  she  gone  ?  "    She  repliedj  "  Three 

(a)  Reported  by  W.  Auffmr  MaxOALra,  Esq.,  Bftrrlater-At-Law. 
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months/'  The  defendant  then  asked  to  see  the  girFj  but  was  told 
that  she  wonld  not  oome. 

This  conversation  was  reported  to  (VGallaghan^  who  concocted 
a  letter  and  sent  it  to  Titley  by  the  woman. 

The  letter  purported  to  come  from  the  young  man  before 
referred  to^  and  is  as  follows : 

Saturday,  Nor.  18,  1880. 

Dear  Sir, — ^This  woman's  daughter,  who  was  in  onr  service,  is  abont  three  months 
adyanoed  in  pregnancy,  and  is  natorally  desirous  of  getting  rid  of  her  trouble.  A 
friend  has  informed  me  of  yonr  skill  in  snoh  matters,  and  I  have  advised  the  g^l  to 
can  on  yon;  she  has,  however,  some  hesitation  in  doing  so,  and  the  mother  who  has 
been  to  me  informs  me  that  in  her  absence  yon  have  some  difficulty  in  prescribing 
effectually.  As  a  man  of  the  world  you  will  quite  understand  my  position  in  the 
matter.  The  mother  is  a  virago,  aud  constantly  accuses  me  of  having  been  the  ruin 
of  her  family ;  and  the  daughter,  although  not  quite  so  bad,  is  getting  troublesome 
tea  If  the  thing  goes  on  to  ttte  end  I  uiaU  have  to  ]|pay ;  I  should  prefer  doing  so 
now,  and  so  get  rid  of  an  annoyance  which  is  becoming  mtolerable.  I  nave,  however, 
no  desire  to  be  seen  in  the  matter;  my  part  wUl  be  to  pay,  and  I  should  oe  glad  of 
TOUT  advice  as  to  what  is  the  best  to  do  under  the  cireomstances.  I  can  understand 
how  desirable  it  is  that  you  should  see  tiiie  girl  herself,  but  I  have  hitherto  failed  to 
persuade  her  to  go  and  see  you.  Elindly  say  whether  you  cannot  possibly  prescribe 
in  her  absence,  and  I  shall  be  glad  to  pay  any  sum  which  may  be  reasonable  for  the 
service  rendered,  and  I  shall,  moreover,  be  mdebted  to  you  for  relieving  me  of  an 
annoyance  which  is  becoming  unbearable.  I  can  send  you  no  money  by  this  woman, 
as  I  am  uncertain  that  it  wiU  reach  you.    In  yonr  note  sav  how  I  am  to  remit. 

Faithfully  yours, 

—  Titley,  Esq.  H.  W. 

This  letter  was  accepted  and  read  by  Titley^  who  wrote  in 
reply  as  follows : 

Saturday  Night 
Dear  Sir,~Thi8  is  an  awkward  and  unpleasant  business  to  write  about,  and  to  a 
strsnger.  I  should  ratiier  see  you,  it  would  give  me  confidence.  I  am  not  at  all 
anxious  to  assist  a  person  who  does  not  wish  to  be  seen.  You  must  call  on  me  if  you 
wish  me  to  help  you,  otherwise  I  must  decline.  I  can  speak  what  I  cannot  here 
write,  and  advise  you  to  your  advantage.  Shall  be  here  to-morrow  evening  (Sunday)^ 
from  half-past  sis  till  ten.  Yours,  fto., 

T.  T. 

On  the  receipt  of  this  letter  by  Inspector  (VOaliaghan^  it  was 
arranged  by  him^  in  concert  with  the  authorities  at  Scotland  Yard, 
that  a  police  officer  shoidd  be  sent  to  Titley's  shon  to  represent 
the  pretended  seducer.  A  police  sergeant  namea  Stroud  was 
accordingly  selected,  and  was  entrusted  with  five  bank  notes  of 
62.  each.  On  the  next  day  he  went  to  Titley's  shop,  and 
introduced  himself  as  the  wnter  of  the  letter.  The  prisoner  said 
to  Stroud,  "  The  girl  must  be  brought  to  me.''  Stroud  replied, 
''  It  is  quite  impossible.''  Titley  then  showed  a  number  of  bottles, 
each  containing  a  foetus,  one  of  which  he  pointed  out  as  the  most 
successful  operation  he  had  performed.  He  further  said, ''  My 
business  generally  lies  with  ladies  whose  husbands  are  away.  I 
think  I  can  give  ner  something,  but  it  will  not  be  so  successful  as 
an  operation."  He  then  proceeded  to  fill  two  bottles,  which  he 
handed  to  Stroud,  at  the  same  time  saying;,  "  You  must  give  it  to 
her  three  times  a  d^,  and  she  must  put  her  feet  in  hot  water  at 
night,"  with  other  curections.  Stroud  then  gave  him  one  of  the 
61.  notes,  takmg  care  that  the  defendant  should  see  the  four 
others,  and  in  clumge  for  this  Titley  returned  41.  16«. 


Rn». 

V. 

Thohab 

TiTLKr. 
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The  prisoner  was  then  apprehended,  when  he  tried  to  tear  ap 

TflSui      ^^  l®*ter  signed  "  H.  W/' 

Tdtlit.  At  the  tnal  evidence  was  given  that  the  bottles  contained  a 

mixtore  of  ergot  of  lye  and  tinctnre  of  iron  perchloride,  and 
thafc  snch  a  mixture  wonld  in  all  probabilitv  be  dangerons  if 
administered  to  a  pregnant  woman,  and  wonld  probably  operate 
by  producing  a  miscarriage. 

Sdtvard  Clarke,  Q.O.,  for  defendant. — ^There  is  no  evidence  to 
support  the  indictment.  The  woman  is  alleged  in  the  first  count 
to  be  ''  a  woman  to  the  jurors  unknown/'  and,  in  the  second,  to  be 
a  '^  woman,  the  daughter  of  one  Martha  Diffey.''  With  regard  to 
both  counts,  the  objection  will  apply  that  there  was  no  person  in 
existence  for  whose  use  the  medicine  was  g^ven,  inasmuch  as  the 
only  person  for  whom  it  could  be  intended  was  one  who  was  not, 
and  never  had  been,  pregnant.  With  respect  to  the  case  of 
Beg.  V.  EiUman  (9  Gox  C.  C.  386 ;  L.  &  0.  343),  there  was  there 
actually  a  person  to  whom  the  medicine  was  to  be  given,  and  one 
who  believed  herself  to  be  pregnant.  The  case  of  Beg  v.  Oollins 
(9  Cox  G.  C.  497 ;  L.  &  G.  471)  is  in  point.  There  it  was  held 
that  there  could  be  no  conviction  for  attempted  larceny  where  the 
prisoner  put  his  hand  into  the  empty  pocxet  of  the  prosecutor. 
Here  there  is  no  woman  who  is  in  a  condition  to  be  made  the 
subject  of  an  abortion. 

Stbfhin,  J.  overruled  the  objection,  and,  in  his  charge  to  the 
jury,  said :  ''  The  case  of  Bea  v.  Israel  Hillman  is  precisely  in 
point,  and  I  am  of  opinion  tnat  the  evidence  brings  this  offence 
within  the  section  of  the  statute.  K  a  man  supplies  any  noxious 
thing,  intending  it  to  be  used  to  procure  the  miscarriage  of  a 
woman,  it  is  immaterial  whether  there  is  a  woman  in  a  state  fit  to 
be  the  subject  of  the  operation  or  not.  It  does  not  matter  in  the 
least  whether  Mrs.  Ijiffey  intended  her  daughter  to  use  this 
medicine.  You  have  first  to  consider  whether  the  medicine  was 
supplied  by  the  prisoner  to  Stroud;  secondly,  whether  such 
medicine,  if  so  supplied,  was  a  noxious  thmg.  In  case  you  should 
find  both  those  issues  in  the  affirmative,  you  have  further  to 
consider:  What  was  the  intention  of  the  prisoner  when  he 
supplied  it  f  If  the  intention  in  his  mind  was  that  it  should  be 
M}plied  for  the  purpose  of  procuring  tiie  miscarriage  of  Martha 
Diffe/s  daughter,  you  must  convict  him." 

Verdicts  Ghdliy. 
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HIGH    COURT    OF    JUSTICE. 
QUEEN'S   BENCH    DIVISION. 

Tuesday,  December  28, 1880. 

(Before  Fitzgebald  and  Babbt,  JJ.) 
Bio.  ok  thi  Pbosxoutjon  of  the  Bioht  Hon.  Hqgh  Law,  Hbb 

MaJIOTT's  AnOBNET-GENEBAL  IN  IbEIAND,  V.    ChABLBS  StEWAKT 

Pabnell,  M.P.,  AND  Othebs.  (a) 

Special  jury  etrucJe  v/nder  the  old  system — Bight  of  traverser  to 
challenge  six  jv/rors — Reg.  v.  Casey  (13  Oox  0.  0.  645)  com- 
mented  on  amd  followed — 39  8f  40  Vict,  c.  78,  s.  10. 

In  a  erimmal  information  for  conspiracy,  where  the  trial  takes  pla^ 
before  a  special  jv/ry  struck  under  the  old  system  the  traverser  is 
entitled  to  six  challmges  from  the  reduced  pcmdl : 

Held  {per  Ba/rry,  J,,  Fitzgerald,  J,,  dissentiente)  that  the  doctrine 
on  this  point  is  correctly  stated  by  May,  0,J,,  in  Reg.  v.  Casey 
(18  Oox  0.  0.  645). 

THIS  was  a  criminal  information  for  conspiracy  (see  the  indict- 
ment set  out  hereafter  at  p  508). 

On  the  motion  of  the  Attorney-General  it  was  ordered  that  the 
t^rial  do  take  place  at  bar  before  a  special  jury  of  the  city  of  Dublin 
struck  under  the  old  system.  The  original  panel  of  forty-eight 
was  accordingly  reduced  to  twenty-four,  the  Crown  and  the 
traversers  alternately  striking  off  a  name  till  each  side  had  struck 
off  twelve. 

On  Joseph  Madders,  one  of  the  remaining  jurors,  coming  to  the 
book  to  be  sworn,  he  was  challenged  by  the  traversers.  The 
Grown  demurred  to  the  challenge.  The  Court  having  expressed 
a  desire  to  hear  the  question  fuUy  argued. 

The  Attorney 'General  (Law),  with  him  the  SoUcitor-Qeneral 
(Johnson),  Heron,  Sent.  Mu/rphy,  Q.C.,  Porter,  Q.C.,  Naish, 
Q.C.,  Boss,  and  Molloy,  for  the  Crown. — The  provisions  of  this  Act 
(39  &  40  Vict.  c.  78)  deal  with  both  civil  ana  criminal  trials  alike. 
The  Crown  has  no  right  of  challenge  properly  so  called.  This 
trial  is  brought  under  the  old  jury  system,  which  is  as  old  as  the 
common  law  itself.  Each  party  has  in  substance  the  right  to 
challenge  twelve  jurors,  which  reduces  the  panel  to  twenty-four. 
Now  this  Act  gives  for  the  first  time  in  our  history  a  right  of 

(a)  lUportod  bj  dCBL  R.  Boohi,  I!sq„  Barriiter-at-Law, 
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Bao.       challenge  in  civil  cases,  and  in  misdemeanours.    It  is  clear  that 

PAJuruL  AND  ^  ninety-nine  cases  out  of  one  hundred,  if  this  right  which  is 

oTHiRB.      claimed  for  the  traversers  exists  there  will  be  a  default  of  jurors ; 

for  if  only  twenty-three  out  of  the  twenty-four  jurors  attend, 

1880.  ^^^  Q^^^  g^  j^  j2iay  insist  on  its  right  of  challenging  six,  one  of 
ChaOengt  of  two  things  must  occur  —  there  will  be  a  default  of  jurors, 
jvrvn.  or  one  side  must  give  up  its  right  of  challenging.  The 
proper  construction  of  the  10th  section  is  that  there  is  not  a 
right  of  challenge  in  a  case  of  this  sort,  when  dealing  with  a 
panel  which  has  already  been  reduced.  It  seems  that  the 
language  of  the  statute  is  only  applicable  to  the  class  of  cases  with 
which  it  is  primarily  dealing ;  namely,  where  there  is  a  panel  of 
fifty  or  one  hundred  names,  in  which  case  the  party  has  a  right  to 
strike  out  six.  The  proceedings  before  the  master  in  substance 
are  equivalent  to  a  challenge. 

McDoruigh,  Q.G.,  with  him  Walker,  Q>G.,  Mclxmghlen,  Q.G., 
Peter  O^Brien,  Q.O.,  Ourran,  Nolan,  Adams,  Luke  Dillon,  and 
A.  M,  Sullivan  for  the  traversers,  contra, — The  learned  Attorney- 
General  has  argued  this  question  a&  inconveniente,  but  this  argu- 
ment has  no  force  in  law,  when  the  language  of  the  statute 
is  clear.  It  is  plain  that  certain  rights  of  challenge  formerW^ 
existed,  but  in  cases  of  misdemeanour  there  was  no  such  right.  It 
was  for  that  reason  that  this  10th  section  was  passed,  which 
defined  the  rights  of  challenge.  Sect.  39  enacts  that  the  same 
course  should  be  pursued  as  had  formerly  been.  The  proceeding 
in  the  master's  office  did  not  give  a  challenge  at  all;  tlu^t  was  omy 
a  means  of  avoiding  the  predominant  influence  of  the  Crown. 
The  twenty-four  names  which  were  removed  never  were  on  the 
panel,  and  were  never  the  subject-matter  of  a  challenge.  I 
maintain  that  in  all  trials  on  information,  or  for  misdemeanour,  the 
person  or  persons  on  trial  are  entitled  to  challenge  without  cause 
m  all  six  persons.  I  rely  on  the  case  of  Beg,  v.  Oaaey  (13  Gox 
G.  G.  646),  decided  in  this  court.  (He  then  read  the  judgment 
of  May,  0.3.) 

Walker,  Q.G. — ^This  manner  of  striking  a  jury  grew  out  of  an 
ancient  custom ;  the  sheriff  was  ordered  to  return  twenty-four 
names  in  order  that  the  right  of  challenge  be  not  lost.  The  vray 
in  which  this  special  jury  arose  was  by  an  order  of  the  court 
(1  Salkeld  450.)  The  removing  names  is  not  a  challenge,  but  a 
way  of  removing  names  of  persons  who  cannot  serve,  e.g.,  dead 
men.  In  the  Act  there  are  several  provisions  which  refer  to  the 
way  a  defect  in  the  panel  can  be  remedied.  In  one  case  provision 
is  made  for  a  tales. 

Fitzgerald,  J. — ^In  the  case  before  us,  if  there  is  to  be  a  tales, 
it  must  be  by  common  law,  not  under  the  statute. 

The  Solicitor-Oeneral  replied. 

FiTZGSBALD,  J. — My  Opinion  is  against  the  decision  to  which 
we  have  been  referred  by  counsel.  The  language  of  the  section 
is  no  doubt  precise ;  but  it  is  only  on  a  minute  review  of  the 
several  provisions  of  the  statute,  and  of  the  whole  code,  that  I 
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derive  my  present  impression^  an  impression  which  I  woold  be        Rm. 
prepared  to  aot  upon  if  I  were  sitting  alone.     My  impression  is  ^'   ^^^ 

that  every  word  of  the  Act  can  be  satisfied  without  extending  the      orHsas. 

provisions  of  sect.  10  of  the  Act  to  a  special  jury  under  the  old        

system.     Upon  a  close  and  minute  review  of  and  examination  of        ^^* 

the  provisions  of  the  Act,  I  think  the  Legislature  did  not  intend   cTtaOenge  of 

sect.  10  to  apply  to  a  case  where  the  jury  had  been  struck  under      juror$. 

the  old  system.    The  Legislature  intended  to  leave  it  as  it  stood 

at  common  law.    And  I  certainly  think  that  in  such  a  case,  before 

the  passing  of  this  Act,  there  was  nothing  like  a  peremptory 

challenge  on  the  part  of  the  traverser,  nor  on  the  part  of  the 

Grown  a  right  to  direct  a  juror  to  stand  by.    But  I  find  on  the 

other  side  the  decision  on  demurrer  by  the  Lord  Chief  Justice,  and 

my  brother  Barry,  who  has  considered  these  matters  beforehand, 

and  has  spoken  to  the  Lord  Chief  Justice,  who  informed  him  that 

he  adheres  to  his  former  opinion,  as  expressed  in  that  case  {Beg.  v. 

Odsey)  to  which  we  have  been  referred.     In  addition  to  that  the 

opinion  of  my  brother  Barry  is  in  accordance  with  that  of  the 

Lord  Chief  Justice ;  and  that  being  the  state  of  the  authority  I 

think  the  better  course  is  that  I  should  withdraw  my  opinion, 

and  the  judgment  of  the  court  will  be  that  the    cliallenge  is 

allowed. 

Babbt,  J.— The  question  is  one  of  very  grave  doubt  and  very 
great  difficulty.  It  is  impossible  to  conceive  that  this  question  of 
ttie  right  to  challenge  in  the  case  of  a  jury  struck  under  the  old 
system  was  before  the  mind  of  the  person  who  prepared  the  10th 
clause.  At  the  same  time  I  cannot  set  aside  the  express  lan- 
guage of  that  section  to  meet  an  argument  which  it  seems  to  me 
IS  entirely  based  on  convenience.  I  think  it  would  be  inconsis- 
tent with  the  well  known  rules  for  the  construction  of  statutes  to 
traverse^rom  one  section  to  another,  to  speculate  for  some  reason 
to  overrule  it.  If  I  were  allowed  to  speculate  on  such  a  matter 
I  should  come  to  the  conclusion  that  the  10th  section  of  the  Act 
was  not  intended  by  the  Legislature  to  deal  with  such  a  case ;  but 
I  am  not  prepared  to  rule  aminst  the  decision,  the  very  careful 
decision,  of  the  Lord  Chief  thistice  in  this  court,  a  decision  which 
I  know  he  is  prepared  to  abide  by.  The  ruling  of  the  Court  is 
to  overrule  the  demurrer  and  allow  the  challenge. 

Demv/rrer  overruled. 
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IN  THE  HIGH  COURT  OP  JUSTICE  IN  IRELAND. 

QUEEN'S  BENCH  DIVISION. 

Jan.  24  and  25,  1881.  (a) 

(Trial  at  Bar  before  FitzgbbMiD  and  Babby,  JJ.) 

Reg.  on  the  Pbobsoxttion  oi*  the  Rioht  Hon.  Hxtgh  Law,  Heb 
Majesty's  Attobney-Genebal  v.  Chablbs  Stbwabt  Pabnell, 
M.P.  AND  Othbbs.  {b) 

Conspiracy — Definition  of — Injwry  to  an  vndividtLal  not  a/mount- 

ing  to  a  crime. 

Term  conspiracy  is  divisible  into  three  heads  :  1st.  Where  the  end 
to  be  attained  is  i/n  itself  a  crime.  2nd.  Where  the  object 
is  lawful,  but  the  wsans  to  be  resorted  to  are  unlawful. 
Sri.  where  the  object  is  to  do  an  injury  to  a  third  party,  or  a 
class,  though,  if  the  wrong  were  inflicted  by  a  single  indvvidudl, 
it  would  be  a  wrong,  and  not  a  crime.  Per  Fitzgerald  a/nd 
Barry,  JJ. 

INFORMATION  by  Her  Majesty's  Attomey-General  for 
Ireland  aminst  Charles  Stewart  Pamell,  M.P.,  John  Dillon, 
M.P.,  Joseph  Gillis  Biggar,  M.P.,  Timothy  Daniel  SoUivan,  M.P., 
Thomas  Sexton,  M.P.,  Patrick  Egan,  Thomas  Brennan,  M.  M. 
O'Sullivan,  M.  P.  Boyton,  P.  J.  Sheridan,  P.  J.  Gbrdon, 
M.  Harris,  J.  W.  Walsh,  and  J.  NaUy. 

The  following  was  the  information : 

The  1st  connt  charged  that  ''the  traversers,  intending,  with 
others,  to  impoverish  and  iiy'ore  owners  of  farms  in  Ireland  let  to 
tenants  in  consideration  of  the  payment  of  rent,  did  conspire 
combine,  and  confederate,  to  solicit  large  numbers  of  tenants  in 
breach  of  their  contracts  of  tenancy  to  refuse  to  pay,  and  not  to 
pay,  to  the  owners  of  £arms  the  rents  which  they  the  said  tenants 
were  and  might  become  lawfully  bound  to  pay,  and  which  the 
said  owners  might  become  lawfully  entitled  to  be  paid  under 
the  said  contracts  of  tenancy,  to  tne  great  damage  of  the  said 
owners,  and  to  the  evil  example  of  others  in  the  like  case 
offending." 

The  2nd  count  charged  that  the  traversers,  having  the  like 
intent  as  that  mentioned  and  set  forth  in  the  first  count,  did 

(a)  These  dates  refer  to  the  period  at  which  the  oharge  was  deliTersd  and  the  pointB 
argued.    The  trial  lasted  twenty  days. 

(6)  Reported  by  QmsOi  B.  BoOBii  Ss^,  BarrisUr-at-Law. 


AND 
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nnlawftilly  conspire,   confederate,  and   agree    to    solicit    large       Rbo. 
numbers  of  tenants  to  combine,  conspire,  confederate,  and  agree  p^^j^^ 
amongst  tbemselves,  in  breach  of  their  said  contracts,  to  refase      othsbsT 
and  not  to  pay  their  lawful  rents  or  contracts. 

The  8rd  count  charged  that  the  traversers,  haying  the  same 
intent  as  that  mentioned  in  the  first  count — ^namely,  to  impoverish  Conspiracy  to 
the  owners  of  land — did  unlawfully  conspire  to  solicit,  incite,  iprtvmt  tenants 
and  procure  large  numbers  of  persons  to  unlawfully  combine,  ^^^^^ J,  ^^ 
conspire,  and  agree  together,  by  divers  unlawful  means,  to  deter 
and  prevent  such  tenants  from  paying  their  rent,  and  to  cause 
and  compel  them  to  refuse  to  pay  to  the  owners  of  the  said 
farms  the  rents  that  they  were  legally  bound  to  pay. 

The  unlawful  means  were  set  forth  as  follows  :  "  By  threatening 
to  cut  off  and  utterly  exclude  from  all  social  intercourse  and 
communion  whatsoever,  and  from  all  intercourse  and  dealings  in 
the  way  of  buying  and  selling  and  other  business,  and  to  shun 
at  all  times  and  in  all  places  as  if  affected  with  loathsome  disease, 
and  to  hold  up  to  public  hatred  and  contempt,  and  to  subject  to 
annoyance,  injury,  and  loss,  in  the  pursuit  of  his  lawful  occupa- 
tion and  industry,  any  and  every  tenant  of  any  such  farm  as 
aforesaid  who  should  pay  to  the  owner  thereof  the  rent  which  he 
the  said  tenant  was  and  might  become  lawfully  bound  to  pay 
under  his  contract  of  tenancy ;  to  deter  and  prevent  all  the  said 
tenants  from  paying,  and  to  cause  and  compel  them  to  refuse  to 
pay  to  said  owners  of  farms  so  let  to  them  as  aforesaid  the  rents 
which,  under  their  said  contracts,  they  were  and  might  become 
lawfully  bound  to  pay,  to  the  great  damage  of  as  well  the  said 
owners  of  farms  as  also  of  the  tenants  willing  and  desirous  to 
pay  their  said  rent  for  the  same,  to  the  evil  example  of  others  in 
the  like  case  offending/' 

The  4th  count  was  similar,  except  the  unlawful  means  were 
threatening  and  menacing  violence  and  injury  to  the  person  and 
property  of  the  tenant. 

The  Sth,  6th,  7th,  and  8th  counts  were  similar,  save  that  the 
persons  intended  to  be  impoverished  and  injured  by  the  acts  of 
the  traversers  were  described,  not  as  owners  of  farms  generally, 
as  in  the  first  count,  but  that  class  of  owners  who  let  farms  at 
rents  exceeding  the  valuation  of  such  farms  as  valued  by  the  Acts 
relating  to  the  valuation  of  rateable  property  in  Ireland  commonly 
called  the  Oovemment  valuation,  and  sJso  that  the  tenants  in  the 
counts  4  to  8  respectively  were  tenants  of  such  farms,  and  not 
tenants  generally. 

The  9th  count  charged  that  the  traversers,  with  others, 
intending  to  impede,  hinder,  frustrate,  and  bring  into  hatred  and 
contempt  the  administration  of  justice,  and  execution  of  the 
writs,  decrees,  and  orders  of  the  courts  of  our  said  Lady  the 
Queen  in  Ireland — ^to  wit,  the  execution  of  the  writs  of  fieri 
facias  and  of  civil  bill  court  decrees  issued  forth  of  the  said 
courts  of  our  said  Lady  the  Queen  respectively — for  the  levying 
of  moneys  adjudged  by  the  said  courts  respectively  to  be  due 
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for  rent^  did  amongst  themselyeB  nnlawfidly  conspire^  combine^ 
^'  confederate^  and  agree  together  to  soUcitj  incite,  and  proGore 
^oDm^      divers  large  numbers  of  the  liege  subjects  of  the  Qaeen  to 

conspire  by  unlawful  means,  namely,  by  agreeing  not  to  buy 

1881.       Qp  iy{^  {qy  any  goods  or  chattels  taken  in  execution  and  offered 

Can^racu  to  ^^^  ^®  according  to  the  exigencies  of  the  said  writs  and  civil 

preoent  tenants  bill  court  decrees,  or  any  of  them ;  and,  further,  by  threateninff 

paying  their  ^  ^^^  Qff  ^^ j  utterly  exclude  from  all  social  intercourse  and 

'^^'       connection,  and  from  all  intercourse  in  the  way  of  buying  and 

selling,  and  other  business,  any  person  who  should  buy  or  bid 

for  any  such  goods  or  chattels  so  offered  for  sale  as  aibresaid, 

to  prevent  the  said  goods  and  chattels  beiuff  sold  for  such 

amount  of  money  as  the  sale  of  the  said  goods  and  chattels  would 

but  for  such  imlawful  means  reasonabfy  produce,  and  thereby 

obstruct,  defeat,  and  firostrate  the  due  execution  of  the  said 

writs  and  decrees,  to  the  damage  of  the  plauiti£Es  in  the  said 

writs,  decrees,  and  orders,  in  contempt  of  the  Courts  of  the 

Queen. 

The  10th  count  charged  that  the  traversers,  intending  to 
defeat,  firustrate,  and  bring  into  contempt  the  administration  of 
justice  and  the  execution  of  writs  of  possession  and  civil  bill  court 
ejectment  decrees,  issued  forth  of  the  said  courts  for  the  recovery 
of  the  possession  of  land  for  the  non-payment  of  rent,  did 
amongst  themselves  unlawfally  conspire  and  agree  together  to 
solicit,  incite,  and  procure  large  numbers  of  persons  in  disregard 
of  the  execution  of  the  said  writs  and  decrees,  and  in  contempt 
of  the  said  courts  out  of  which  the  same  had  issued,  unlawfully 
to  re-enter  upon  and  retake  and  retain  possession  of  the  lands 
from  which  they  had  been  removed  and  evicted  as  aforesaid,  to 
the  great  damage  of  the  plaintiffs  in  the  said  writs. 

The  11th  count  charged  that  the  traversers  and  others, 
intending  to  impoverish  and  injure  large  numbers  of  persons, 
the  owners  of  farms  in  Ireland,  from  which  any  tenants  had 
theretofore  been  or  should  thereafter  be  evicted  in  the  due  course 
of  law  for  the  non-payment  of  rent,  and  remaining  unlet,  did 
conspire  and  combine  and  agree  together,  by  various  unlawful 
means,  to  deter  and  prevent  persons  other  than  the  person  or 
persons  so  evicted  from  taking  or  occupying  as  tenants,  and  from 
cultivating  and  working  for  the  benefit  of  the  owners  thereof, 
upon  any  of  such  farms. 

The  12th  count  charged  that,  with  the  same  intent — namely, 
of  impoverishing  the  owners  of  farms  from  which  tenants  had 
been  evicted  for  non-payment  of  rent,  the  traversers  did  conspire 
and  combine  to  deter  and  prevent  persons  other  than  the  evicted 
tenants  from  taking  or  occupying  as  tenants,  or  cultivating,  and 
from  working  for  the  benefit  of  the  owners  thereof  upon  any 
such  farms;  and  the  means  there  mentioned  are  social  and 
business  excommunication. 

The  14th  count  charged  that  the  traversers,  with  the  same 
intent,  did  conspire  to  solicit  large  numbers  of  persons  to  enter 
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into  a  oonspiraoy^  by  like  nnlawfiil  means  as  in  the  preceding        Rm. 
connt,  to  deter  and  prevent  any  persons  other  than  the  persons  p^^^  ^^^ 
evicted  firom  any  farm  frpm  taUng  or  occupying  such  farm  as  a      otebbb. 
tenant.  — 

The  15th   count  charged    that  the  traversers   conspired  to       ^f^ 
impoverish,  prejudice,  and  injure  the  landlords,  being  owners  of  Catupiracy  to 
farms  in  Ireland,  from  which  any  tenants  had  been  evicted  for  prevent  temmu 
the  non-payment  of  rent,  by  obstructing  them  ifrom  letting  their  ^^^^^f^*^ 
lands  to  uie  best  advantage,  by  conspiring  to  solicit    large 
numbers  of  tenants  to  enter  into  combinations,  contracts,  and 
agreements  amongst  themselves  not  to  occupy  as  tenants  anv  of 
sach  farms  with  mtent  by  such  combinations  to  obstruct  their 
respective  landlords  in  letting  their  lands  to  the  best  advantage. 

Count  16  charged  Uiat  with  a  like  intent  the  traversers  did 
conspire  to  solicit  large  numbers  of  tenants  unlawfully  to  enter 
into  combinations  amongst  themselves,  by  xmlawful  means,  to 
deter  and  prevent  any  person  other  than  the  person  evicted  from 
taking  or  occupying  any  such  farm;  and  the  means  are  social 
excommunication  and  business  excommunication. 

Count  17  charged  that  the  traversers,  intending  to  prejudice, 
&c.,  persons  who  had  taken  or  should  take  any  farm  from  which 
any  person  had  been  evicted  for  non-payment  of  rent,  did 
conspire  to  compel  and  coerce  such  persons  to  quit  their  farms 
so  taken  and  occupied  by  them,  and  the  unlawful  means  are  social 
and  business  excommunication  and  damage. 

Count  18  charged  that  the  traversers,  with  the  intent  mentioned 
in  the  17th  count,  did  conspire  to  solicit  large  numbers  of 
persons  to  conspire  together  by  divers  unlawful  means  to  compel 
and  coerce  the  tenants  who  had  tcJcen  such  farms  to  give  up 
and  quit  their  farms  so  taken  and  occupied  by  them,  and  the 
unlawful  means  are  social  and  business  excommunication  and 
damage. 

The  19th  count  charged  that  the  traversers,  unlawfully  and 
with  intent  to  excite  and  promote  ill-will  and  hostility  between 
landlords  and  tenants,  did  conspire  to  cause  and  create  dis- 
content and  dissatisfaction  between  different  classes  of  Her 
Majesty's  subjects,  and  to  excite  and  promote  feelings  of  ill- 
wiU  and  hostility  between  landlords  and  tenants,  and  feelings 
of  ill-will  and  hostility  towards  the  landlords  of  Ireland  amongst 
the  rest  of  Her  Majesty's  subjects  in  Ireland. 

Note. — The  19fh  count  waa  withdrawn  by  the  Grown  and  not  sabmitted  to  the 

The  traversers  pleaded  not  guilty. 

The  Attomey-Oeneral  {Lcm),  with  him  the  Solidtor-Oeneral 
(W.  M.  Johnson),  Heron,  Serj.,  James  Murphy,  Q.O.,  Porter, 
Q.C.,  Naish,  Q.O.,  Oonstantine  Molloy,  and  Boss,  for  the  Crown. 

Mdcdonogh,  Q.O.,  WalJcer,  Q.O.,  McLoughlin,  Q.O.,  Peter 
O^Brien,  Q.O.,  J.  A.  Ourran,  Nolcm,  Adams,  Luke  Dillon,  and 
A,  if.  8vlUvan,  for  the  traversers. 
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Rk.  On  tbe  nineteentli  day  of  tbe  trial  the  following  cliarge  was 

*•         delivered  to  the  jury  by 
^5J2S[^^      PiTzaKBALD,  J. — The  second  charge^  as  I  have  told  you,  is  that 

of  a  conspiracy  to  incite  tenants  when  dispossessed  for  non- 

If^       payment  of  rent  to  retake  possession  by  force,  which  is  in  itself 

Conspiracy  to  ^  <snmQ  j  for  the  forcible  retaking  of  possession  of  that  which 
prtveni  tenants  the  law  awarded  by  its  Judgment  is  by  the  common  law  and  the 

^rmif^^  statute  law  a  crime,    ft  is  one  of  the  thingrs  provided  for  by 
what  is  called  the  Whiteboy  Code,  passed  by  the  Parliament 
of  Ireland,  and  re-enacted  by  the  Parliament  of  Ghreat  Britain 
in  a  modified  and  much  more  temperate  form,  and  relieving  it 
from  capital  punishments  with  which  the  code  was  formerly 
disfigured.    To  incite  persons  to  prevent  others  from  taking  or 
occupying  farms  from  which  others  have  been  evicted  for  non- 
payment of  rent  is  an  ofiiBnce  at  common  law.    Again,  a  com- 
bination to  prevent  persons  buying  goods  taken  in  execution 
is  an  offence  at  common  law,  and  1  cannot  help  denouncing  it 
as  a  crime  if  the  means  to  carry  out  these  incitements  were 
those  commonly  known  as  Boycotting.     Now,  having  dealt  thus 
shortlv  with  the  information,   let  me  unfold   to  you  what  the 
law  of  conspiracy  is,  and  how  it  bears  on  the  case.     I  shall  at 
another  stage  have  to  advert  to  the  class  of  cases  of  seditious 
libel  where  the  law  gives  the  decision  of  fact  and  law  to  the  jury. 
But  that  is  not  the  csas  here.     The  law  you  must  receive  from 
us,  the  facts  you  are  to  determine;  aud  it  is  because  we  are  to 
lay  down  the  law  I  now  proceed  to  unfold  what  that  law  is,  and 
I  give   it,   not  in  my  own   language,  but  that  of  the  highest 
authority,  the  authority  not  alone  of  our  Superior  Courts,  but 
of  the  Supreme  Court  of  Appeal,  the  House  of  Lords  of  the 
United  Kingdom.     Gentlemen,  you  have  heard  adverted  to  in 
the  course  of  this  case  the  O'Connell  trial,  which  commenced 
in  1844.     Great  were  the  issues  involved  in  that  case,  but  not 
greater  than  the  present.     Important  as  that  case  was  it  was  not 
so  important  as  the  present,  nor  so  difficult ;  and  I  have  to  teU 
you  further  that  though  the  evidence  was  voluminous  in  that 
case  it  did  not  reach  one-tenth  of  the  evidence  yon  are  to 
determine  on.    In  that  great  case  various  questions  were  agitated 
at  the  trial.    You  are  aware  it  was  afterwards  canvassed  in  the 
full  Court  of  Queen's  Bench,  and  subsequently  carried  by  appeal 
to  the  House  of  Lords.     The  judgment  was  then  reversed,  but 
thouffh  great  topics  were  involved  in  the  inquiry,  the  reversal 
rested  on  a  technical  ground.     It  may  be  tnat  the  counts,  or 
some  of  the  counts,  in  this  information  are  bad  in  point  of  law, 
and  if  so  it  will  be  open  to  the  defendants  to  appeal  to  the  House 
of  Lords.     But  what  we  have  to  consider  here,  is  the  law  of  con- 
spiracy as  laid  down  in  the  (VConnell  case.     In  that  case  this  law 
was  very  much  discussed.    The  Judges  of  England  were  called  in, 
and  they  were  presided  over  by  as  great,  as  fair,  and  as  candid 
a  Judge  asever  Dresided  in  a  Court  of  Justice,  the  then  Chief 
Justice  of  the  Common  Pleas,  Tindal,  C.J.     He  was  a  great 
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man^  and   remarkable  for    that    fairness  and  impartiality^  in       ^^^' 
hct,    for  that  character    of   mind  which  coald    not    but    be  pabmbll  and 
impartial.    In  delivering  the  opinion  of  the  judges  of  England      others. 
to  the  House  of  Lords,  Tindal,  0. J.,  told  them  :  "  The  crime       ^^ 

of  conspiracy  is  complete  if  two,  or  more  than  two,  should  agree        .' 

to  do  an  illegal  thing/^     I  have  pointed  out  to  you  that  in  one  Ctmspiracy  to 

at  least  of  its  objects  this  confederacy,  if  proved,  was  not  alone  P"^^^  ^^^^ 

illegal  but  a  crime.    Again  he  says,   "If  two  or  more  should  ''^^i. 

agree  to  effect  by  improper  means  something  which  may  be  in 

itself  indifferent  or  unlawful.''    Now  such  is  the  plain  language 

in  which  Tindal,  C.J.  lays  down  the  law.     Plain  and  clear,  and 

in  every  word   applicable  to  the  cmc  now  before  the   Court. 

Again,  in  another  case  before  the  House  of  Lords,  one  of  those 

formerly  known  as  the  Fenian  cases,  in  which  a  person  named 

Mnloahy  had  been  convicted  of  the  crime  of  treason  felony,  the 

same  Question  was  raised.      He  was  tried  at  the  Commission 

Court  here,  and,  the  conviction  had,  it  was  brought  into  the 

Court  of   Queen's  Bench,  where  the  decision  was  confirmed. 

A  writ  of  error  was  allowed  by  the  Attorney-General  of  the 

day  to  the  House  of  Lords,  and  the  case  was  fully  discussed 

there.     It  became  essential  to   discuss  there  what  the  law  of 

conspiracy  was,  and  the  Judges  were  again  called  in.     Their 

opinion  was  delivered  by  one  now  no   more,  but  of  whom  we 

are  all  proud,  the  late  Willes,  J.,  and  he,  in  stating  the  opinion 

of  the  Judges,  says :  "  A  conspiracy  consists  in  the  agreement 

of  two  or  more  to  do  an  unlawful  act,  or  to  do  a  lawful  act  by 

unlawful  means."     By  the  terms  illegal  and  unlawful  it  is  not 

intended  to  confine  tibe  definition  to  an  act  that  would  in  itself 

be  a  crime  or  an  offence;    but  that  law  extends  to  and  may 

embrace  many  cases  in  which  the  purposes  of  a  conspiracy,  if 

done  by  one  only,  would  not  be  a  criminal  act,  as  for  instance, 

if  several  combined  to  violate  a  private  right,  the  violation  of 

which  would  be  wrongful  if  done  by  one,  though  not  in  itself 

criminal.     If,  for  instance,  a  tenant  withholds  his  rent,  that  is 

a  violation  of  the  right  of  his  landlord  to  receive  it,  but  it  would 

not  be  a  criminal  act  in  the  tenant,  though  it  would  be  the 

violation   of  a  right;    but  if  two   or  more  incite  him   to  do 

that  act  their  agreement  so  to  incite    him    is    by    the    law 

of  the  land  an  offence.     Conspiracy  has  been  aptly  described 

as  divisible  under  'three  heads — where  the   end  to  be  attained 

is   in  itself  a    crime;    where    the   object    is    lawful,    but   the 

means   to  be  resorted  to  are  unlawful ;  and  where  the  object 

is  to  do  injury  to  a  third  party  or  to  a  class,  though  if  the 

wrong  were  effected  by  a  single  individual  it  would  be  a  wrong 

but  not  a  crime.    I  think  under  these  three  heads  every  class  of 

conspiracy  rdskp.    And,  gentlemen,  I  have  to  declare  to  you  that 

it  is  a  criminaPiact,  where  two  or  more  agree,  to  have  a  crime 

committed ;  where  two  or  more  agree  to  effectuate  their  object 

by  unlawfiol   means,  or  where  two  or   more  agree  to   do  an 

injury  to  a  third  party  or  to  a  class,  though  that  injury,  if  done 

VOL.  XIV.  L  L 
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Rk.        by  any  one  fJone'  of  his  own  motion^  would  not  be  in  him  a 

PARMittL  AND  ^"™®  ^^  *^  oflFenco,  but  would  be  simply  an  injury  carrying  with 

OTBKR8.      it  a  right  to  civil  remedy.     No.  1^  that  is  the  first  definition 

where  the  end  to  be  obtained   is  criminal^   speaks   for  itself. 

1881.        Q^Q  ^^  2^^^  ^f  ^^^  charges   against  the   defendants  is   that 

Conspiracjf  to  they  conspired  to  advise  that  to  be  done  which  in  itself  was  a 
prevent  tenants  crime,  namely,  forcibly  to  retake  possession  of  the  land  which 

^^Zt!^''  the  law  had  awarded  to  the  landlord.  Of  No.  2,  the  iDustra- 
tion  commonly  given— I  give  the  illustration  to  enable  you  to 
understand  it— is,  we  will  say,  A.  B.  has  a  right  to  real 
property,  and  two  or  three  agree  to  support  him  in  that  right,  so 
&r  their  action  is  proper,  to  support  him  in  the  right  which  he 
really  had.  They  agree  to  give  him  that  support  by  unlawful 
means,  that  is,  by  the  procuring  of  some  fabricated  evidence ;  the 
agreement  to  do  that  by  unlawml  means  makes  No.  2  an  offence. 
As  to  No.  8  it  is  not  inaptly  illustrated  by  Reg.  v.  Drmtt  (10  Cox 
0.  0.  592).  In  that  case,  Baron  Bramwell  says,  ''  The  public  had 
an  interest  in  the  way  in  which  a  man  disposed  of  his  industry 
and  his  capital ;  and  if  two  or  more  persons  conspired  by  threats, 
intimidation,  or  molestation,  to  deter  or  influence  him  in  the 
way  he  should  employ  his  talents  or  his  capiteJ,  they  would  be 
guilty  of  an  indictable  offence,'^  and  he  adds  emphatically  ''  that 
is  the  common  law  of  the  land.''  And  I  tell  you  it  is 
the  common  law  of  the  land  —  if  two  or  three  agree  amongst 
themselves — ^to  inflict  or  to  procure  an  injury  to  be  inflicted 
upon  a  third  party.  In  the  case  I  have  last  adverted  to 
the  agreement  to  effect  an  injury  or  wrong  to  another  by  two  or 
more  persons  is  constituted  an  offence,  because  the  wrong  to  be 
effected  by  a  combination  assumes  a  formidable  character. 
When  done  by  one  alone  it  is  but  a  civil  injury,  but  it  assumes 
a  formidable  or  aggravated  character  when  it  is  to  be  effected  by 
the  powers  of  the  combination.  And  it  is  justly  so  because, 
though  you  may  assert  your  rights  against  one  individual,  how 
can  you  defend  your  rights  against  a  number  of  persons 
combined  together  to  inflict  a  wrong  on  you.  Again,  there  is  a 
definition  very  simple  in  itself  which  is  given  in  a  book  of 
practice,  and  which  is  applicable  to  the  present  case,  Archbold's 
Griminsd  Law.  He  says,  '^  Conspiracy  is  an  agreement  of  two 
or  more  wrongftiUy  to  injure  a  third  person,  or  to  injure  any  body 
of  persons.''  You  see  the  simplicity  of  that,  that  a  conspiracy 
is  an  agreement  by  two  or  more  wrongfully  to  injure  a  third 
party,  or  any  body  of  persons.  And  again,  Mr.  Boscoe,  in  his 
book  on  Criminal  Law,  sums  up  the  result  thus:  ''All  the 
authorities  in  effect  come  to  this,  that  a  conspiracy  is  an  agreement 
between  two  or  more  persons  to  do  that  wnich  is  unlawful,  and 
it  is  unlawful  to  agree  to  accomplish  an  injury  to  a  third  person, 
or  body  of  persons."  Some  observations  have  been  addressed 
to  you  in  the  course  of  this  case,  and  have  been  often  repeated, 
to  the  effect  that  there  has  been  no  proof  given  that  the 
defendants  ever  met  or  entered  into  or  became  parties  to  any 
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agreement  or  oonfederaoy  or  conspiracy,  and  that  two  of  tEe  Rao. 
defendants  were  not  even  members  of  the  Land  League.  Mr.  p  ^*^ 
Macdonogh,    in  his    able    address,  enforced  this   particularly,      oijutiui. 

But  I  have  now  to  inform  you,  as  part  of  the  law  of  conspiracy,        

there  is  no  necessity  that  there  should  be  express  proof  of  a  ^ff^' 
conspiracy  such  as  that  the  parties  actually  met  and  laid  their  ckntpiracyto 
heads*  together^  and  then  and  there  actually  agreed  to  oisavj  prmmt  unasot 
out  a  common  purpose.  Nor  is  such  proof  usually  attempted,  '^^^^^l^!*/*^ 
Again,  adverting  to  Mvicahnfa  case  (L.  Bep.  8  H.  of  L.  806),  the 
same  great  judge  I  have  quoted  (Mr.  Justice  Willes),  savs, 
''  So  far  as  proof  goes,  conspiracy,  as  Grose,  J.  says,  in  aeo^ 
Y.  Briaaac  (4  East  171),  is  genersJly  a  matter  of  inference 
deduced  from  certain  criminal  acts  of  the  parties  accused,  done 
in  pursuance  of  an  apparent  criminal  purpose  in  common  between 
them/'  It  may  be  tmt  the  alleged  conspirators  have  never  seen 
each  other,  and  have  never  corresponded,  one  may  have  never 
heard  the  name  of  the  other,  and  yet  by  the  law  thev  may  be 
parties  to  the  same  common  criminal  agreement.  Thus  m  some  of 
of  the  Fenian  cases  tried  in  this  country,  it  frequently  happened 
that  one  of  the  conspirators  was  in  America  the  oUier  u;i  this 
country,  that  they  had  never  seen  each  other,  but  that  there  were 
acts  on  both  sides  which  led  the  jury  to  the  inference,  and  they 
drew  it,  that  they  were  engaged  in  accomplishing  the  same 
common  object,  and,  when  l£ey  had  arrived  at  this  conclusion, 
the  acts  of  one  became  evidence  against  the  other.  As  in  a 
remarkable  case  at  Cork,  as  singular  and  remarkable  a  case  as 
ever  I  met  with.  It  was  a  case  in  which  two  persons  had  been 
connected  with  the  American  service  in  the  late  war.  One 
was  a  captain  of  cavalry  on  the  southern  side,  and  the  other 
was  a  captain  on  the  northern  side.  The  one  was  a  native 
of  thia  country,  the  other  a  native  bom  of  America.  They 
had  been  opposed  to  each  other  during  the  war;  they  had 
never  seen  each  other,  and  amongst  the  documents  found 
upon  them  when  arrested  was  a  letter  in  which  one  com- 
plained of  violence  and  murder  committed  by  the  commander 
on  the  other  side.  These  two  men  had  never  seen  each  other. 
They  were  arrested  when  they  arrived  at  Queenstown.  The  one 
had  come  to  take  command  of  a  brigade  of  Fenian  cavalry,  and 
had  brought  with  him  as  his  whole  equipment  a  saddle,  a  pair  of 
spurs,  and  two  long  pistols.  The  other  was  returning  to  Ireland, 
but  be  was  alleged  to  be  a  party  to  the  Fenian  conspiracy. 
They  were  put  upon  trial  in  the  same  dock,  upon  the  same 
indictment,  and  the  first  time  they  saw  each  other  was  when 
they  stood  face  to  face  in  the  dock.  I  mention  this  case  as 
illustrating  that  the  charge  of  conspiracy  may  be  well  founded, 
even  though  the  parties  never  saw  each  other. 

Mtiedanogh,  Q.G.  —  I  think    the    indictment    in    that  case 
was  not  conspiracy. 

FiTzaiBALD,  J. — ^It  was  a  treason  felony  conspiracy.     You 
will  find  in  all   the    oases  the  overt    acts   were  the    overt 
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Rm.       acts  of  the  oonspirators.     The  agreement  to  effeot  a  oommon 

PiBNBLL  AXD  ^^j®^*  ^  uBually  ail  inference  to  be  deduced  by  the  jury,  as  men 

0THEB8.       of  common  sense^  from  the  acts  of  the  alleged  conspirators  in 

-—        fxLrtherance  of  their  purpose ;  and  that  will  be  your  great  daty 

;        upon  the  present  case^  to  investigate  the  evidence  before  you. 

Congpiracji  to  Again  it  has  been  suggested  that  secrecy  was  to  some  extent  an 
^"^'  ^^?^  essential  of  conspiracy,  and  your  attention  has  been  repeatedly 
^"^fwt  *^  called  to  this  that  the  proceedings  of  the  defendants  were  aU 
above  board,  that  they  were  unconcealed,  that  they  were  not 
carried  on  in  the  dark,  and  that  there  could  be  no  guilty 
conspiracy,  because  it  was  done  openly  and  above  board.  But  1 
have  to  inform  you  in  point  of  law  that  though  secrecy  is 
frequently  a  characteristic  of  conspiracy,  it  forms  no  essential 
element  of  the  crime.  The  crime  of  conspiracy  may  be  com- 
plete, though  all  the  proceedings  of  the  confederates  have  been 
open  and  above  boeurd  and  unconcealed.  I  myself,  in  the 
course  of  the  case,  called  attention  of  counsel  and  you  to  the 
fact  that  in  this  case  the  proceedings  of  the  alleged  conspirators, 
at  least  so  far  as  th^were  known  to  us,  were  open,  uncloaked, 
and  unconcealed.  We  have  before  us,  and  from  their  own 
hands,  their  printed  rules  and  regulations,  and  their  resolutions. 
They  call  themselves  the  Irish  National  Land  League,  and  have 
their  names  on  a  brass  plate  on  the  door.  Their  meetings 
were  open  to  the  press,  and  they  used  means  to  give  them  every 
publicity.  But  notwithstanding  all  that,  I  am  obliged  to  teU 
you  that  they  may  be  guilty  of  the  crime  of  conspiracy  though  their 
proceedings  were  thus  open  and  unconcealed.  The  point  was 
made  and  repeatedly  urged  in  the  (yConnell  case.  It  was 
considered  by  the  judges,  and  the  learned  Chief  Justice,  who 
then  delivered  his  charge  to  the  jurj,  and  with  the  concurrence  of 
his  learned  colleague  overruled  that  point,  and  held  that  secrecy 
was  no  element  in  the  crime  of  conspiracy.  So  I  ask  you  to 
discharge  from  your  minds  altogether  the  argument  that  the 
roceedings  of  the  defendants  were  open  and  unconcealed, 
n  point  of  law  secrecy  or  darkness  forms  no  element  in  the  crime 
of  conspiracy.  This  law  of  conspiracy  is  not  an  invention  of 
modem  times.  It  is  part  of  our  common  law ;  it  has  existed 
from  time  immemorial.  It  is  necessary  to  redress  classes  of 
injuries  which  at  times  would  be  intolerable,  and  but  for  it  would 
go  unpunished.  If  the  defendants  have  broken  the  law  in  the 
manner  alleged  in  the  information,  there  is  no  law  of  this  land  by 
which  they  could  be  reached  but  by  the  law  of  conspiracy.  It  has 
been  said  that  this  law  has  been  in  England  entirely  disused. 
But  that  is  untrue ;  it  is  a  law  repeatedly  put  in  force.  It  is 
seldom  resorted  to  in  political  trials,  but  in  a  political  trial  such 
as  the  present,  if  the  defendants  have  broken  the  law,  their  offence 
can  only  be  reached  by  the  common  law  indictment  for  con- 
spiracy. Again,  a  great  deal  has  been  said  in  the  way  of 
illustration  as  to  conspiracy  to  effect  objects  which  would  not  be 
criminal  in  themselves,  and  you  were  above  all  referred  to  the 
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action  of  trades'  nniona.     But  the  action  of  trades'  unions  which        Rbo. 
is  now  regulated  by  statute  is  totally  and  essentially  different  p^^J^  ^^^ 
from  the  charge  which  is   here  made  against  the   defendants.      othkrs. 
Workmen  may  agree  in  common  not  to  work  unless  they  are        

!)aid  certain  prices.     The  same  in  the  case  of  the  employers  of        ^^^ 
abour.     They  may  agree  not  to  take  men  into  their  employment  Coiupiracy  to 
unless  at  certain  rates^  and  they  are  free  to  do  that.      But  prevent  tenants 
see  how  different  the  circumstances  are.     A  man  or  a  body  of  ^^*%,/***^ 
men  may  say  "  We  won't  give  our  labour  unless  we  are  paid  in 
a  certain  way/'  or  a   body  of  employers,    ^'We  cannot   give 
employment  profitable  to  ourselves  unless  you  work  at  a  certain 
rate."     How  different  to  the  case  before  us,  for  the  combination 
alleged  here  is  an  agreement  to  incite  farmers  who  have  agreed 
to  pay  certain  rents,  not  to  pay  them,  and  not  alone  not  to  pay 
the  rents  which  they  have  contracted  to  pay,  but  to  keep  the 
farms  by  force,  and  against  the  law  of  the  country.     There  is 
no  analogy  between  the  two  cases.     One  does  not  bear  at  all  upon 
the  other,  and  I  ask  you  to  dismiss  that  illustration  from  your 
mind.     Now,  gentlemen,  I  have  done  with  this  important   law 
of  conspiracy. 

The  learned  Judge  having  completed  his  charge  to  the  jury  (the 
remaining  portions  of  which  are  immaterial  for  the  purposes  of 
this  report),  the  jury  retired. 

MaccUmogh,  Q.O.,  for  the  traversers. — I  object  to  the  third 
statement  of  your  Lordship  in  relation  to  conspiracy.  The 
vagueness  of  the  second  and  third  of  these  propositions  leaves  so 
broad  a  discretion  in  the  hands  of  the  Judge  that  it  is  hardly  too 
much  to  say  that  plausible  reasons  may  be  found  for  declaring  it 
to  be  a  crime  to  combine  to  do  almost  anything  which  the  Judges 
regard  as  morally  wrong,  or  politically  or  socially  dangerous.  I 
think  that  when  the  third  division  of  the  heads  of  conspiracy 
which  your  Lordship  gave  and  enunciated  to  the  jury,  comes  to 
be  considered,  it  amounts  to  this  that  an  innocent  act,  if  agreed 
to  be  done  by  two  or  more  persons  would  virtually  become  a 
guilty  conspiracy. 
FrrzGBEALD,  J. — I  laid  down  no  such  proposition, 
Macdonoghj  Q.C. — No,  but  the  jury  may  so  understand  it.  I 
beg  leave  to  say  that  the  inevitable  result  of  what  your  Lordship 
stated  on  the  subject  would  be  this,  that  if  men  concerted  together 
to  commit  a  civU  trespass  that  would  be  conspiracy.  I  submit 
that  Lord  Ellenborough's  doctrine  is  right,  and  Lord  Campbell, 
C.  J.'s  decision,  when  properly  considered,  does  not  conflict  with 
it,  and  that  it  is  not  the  law  that  parties  can  be  indicted  for 
conspiracy  to  commit  a  civil  trespass.  In  the  present  indictment 
there  is  no  charge  of  any  conspiracy  or  any  intention  to  injure  an 
individual  eo  nomine.  So  the  doctrine  of  private  conspiracy* 
against  particular  persons  is  wholly  inapplicable  to  the  present 
case.  In  B.  v.  Turner  (13  East,  231)  Lord  Ellenborough  says  : 
where  reference  was  made  to  B,  v.  Spragge  and  others  (2  Burr. 


518  CRIMINAL   LAW    CASES. 

Kw.        998)  :     "That  was  a  conspiracy  to  indict  another  of   a  capital 

Parniol  and  °'^™®»  which,  no  doubt,  is  an  offence.     And  the  case  of  B.  v. 

oTHicRB.      Ecdes  was  considered  as  a  conspiracy  in  restraint  of  trade,  and  so 

far  a  conpiracy  to  do  an  unlawful  act  affecting  the  public.     But  I 

^^^^-  should  be  sorry  that  the  cases  in  conspiracy  against  individuals 
Conspiracy  to  which  havo  goue  far  enough,  should  be  pushed  still  further.  I 
precent  tenants  should  be  sorry  to  have  it  doubted  whether  persons  agreeing  to 
vaying  their  gQ  jy^^  sport  upon  another's  ground — in  other  words,  to  commit 
a  civil  trespass — should  be  thereby  in  peril  of  an  indictment  for  an 
offence  which  should  subject  them  to  infamous  punishment." 
And  a  rule  absolute  to  set  aside  the  verdict  was  granted.  No 
doubt  it  is  reported  that  Lord  Campbell  expressed  himself  in 
B.  V.  Bowlands  (1 7  Q.  B.  686)  :  "  And  as  to  Turner^ 8  case,  I 
have  no  doubt  whatever  that  it  was  wrongly  decided,'^  but  he 
certainly  gives  no  reason  for  that.  On  the  contrary,  he  imme- 
diately afterwards  shows  that  under  particular  circumstances  that 
might  be  an  offence  which  would  not  be  an  offence  if  it  merely 
rested  on  their  intent  to  commit  trespass.  But  I  insist  that  the 
commission  of  a  civil  trespass  ought  never  to  be  regarded  as 
forming  a  groundwork  for  an  indictment  for  conspiracy ;  and  to 
the  present  case  it  is  highly  inapplicable  to  apply  those  •cases  to 
which  my  learned  friend,  the  Attomey-Greneral,  did  simply  and 
entirely  refer,  such  as  Beg.  v.  Druitt  (10  Cox  C.  0.  598.) 

Basat,  J.-^With  reference  to  the  first,  the  main  branch  of 
the  objection  to  the  charge  by  Mr.  Macdonogh,  I  am  of  opinion 
that  he  has  the  remedy  of  appeal  by  writ  of  error  if  anything 
erroneous  has  been  stated,  and  I  am  of  opinion  as  to  the  charge 
of  my  learned  brother,  as  to  the  manner  in  which  he  has  laid 
down  the  law  of  conspiracy,  every  objection  to  that  charge  appears 
on  the  record ;  and  to  say  that  the  charge  is  objectionable  is,  in 
other  terms,  to  say  that  the  information  is  vicious  on  the  face  of 
it.  The  law  of  conspiracy  in  late  years  has  undergone  very  con- 
siderable alteration,  especially  with  reference  to  trade  unions  in 
England,  and  the  consideration  of  the  subject  was  referred  to  a 
very  remarkable  commission  indeed.  The  president  of  that  com- 
mission was  the  late  Lord  Chief  Justice  Cockbum,  a  lawyer,  I  need 
scarcely  say,  of  the  greatest  eminence ;  and  certainly  I  may  say  of 
him  he  was  not  a  Judge  who  would  be  inclined  at  all  to  take  a 
limited  or  unpopular  view  of  such  a  subject.  Another  member 
of  that  commission  was  Lord  Winmarleigh ;  the  next  was  Mr. 
Bouverie,  of  whom  everybody  who  knows  him  will  say  that 
a  more  constitutional  statesman,  and  I  believe  lawyer,  does  not 
exist  in  England.  The  next  was  Mr.  Russell  Gurney,  late 
Recorder  of  London.  The  next  was  a  member  of  the  Judicial 
Committee  of  the  Privy  Council,  Sir  Montagu  Smith.  The  next 
was  Mr.  John  A.  Roebuck.  The  next  was  Mr.  Thomas  Hughes, 
member  of  Parhament ;  he  could  hardly  be  regarded  as  in  any 
>Yay  likely  to  abridge  popular  privileges.  Then  there  was  Mr. 
Gabriel  Goldney,  a  legal  member  of  the  House  of  Commons. 
That  is  the  commission  who  reported  on  this  law  of  con'^piracy. 
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and  in  their  second  report  the  following  exposition  of  the  law  of        Reg. 
conspiracy  was  given  (see  p.  520) .  Of  course,  it  has  not  the  binding  p^^j^^^  ^^^^ 
authority  of  a  court  of  co-ordinate  jurisdiction  upon  us.     Stilly      othsiis. 

coming  from  such  a  source,  it  must  be  regarded  as  a  highly        

authoritatiye  statement  of  the  law.      It  would  seem  that  two        ^f^' 
extreme  opinions  were  put  forward  as  to  the  law  on  this  point,  Conspiraof  to 
and  that  is  not  a  matter  of  surprise  when  politics  become  more  prevent  tenanu 
or  less  involved  in  the  legal  controversy.     The  one  proposition  ^'^^^ 
was  that  an  act  perfectly  innocent  in  itself,  if  it  be  carried  out  by 
perfectly  innocent  means,  might,  if  two  or  more  persons  combined 
to  carry  it  out,  become  criminal.     The  other  was  the  proposition 
I  understand  Mr.  Macdonogh  to  put  forward  now  as  his  conten- 
tion in  this  case,  namely,  that  there  could  be  no  indictable  con- 
spiracy unless  the  thing  to  be  done  or  the  means  by  which  the 
thing  was  to  be  done  were  in  themselves  criminal;  that  would 
constitute  a  crime  and  be  the  subject-matter  of  an  indictment 
for  a  prosecution.     Now,  as  to  the  first  of  these  propositions,  I 
do  not  think  it  necessary  to  discuss  it  further  (I  do  not  think 
it  has  any  application  to  this  case)  than  to  say  I  should  be  very 
slow  to  adopt  such  a  view  of  the  law.     I  think  there  must  be 
necessarily  in  the  law  of  conspiracy  considerable  vagueness  and 
uncertainty,  which  in  many  respects  is  contrary  to  our  law,  and 
I  agree  with  Mr.  Macdonogh  that  it  should   be  administered 
with  Yerj  great  care,  and  not  extended  beyond  the  limits  it  has 
gone ;  therefore,  if  I  had  to  pronounce  a  definite  opinion  I  should 
be  clearly  of  opinion  that  a  combination  to  do  an  act  innocent 
in  itself  by  innocent  means  does  not  constitute   an   indictable 
conspiracy.     As  regards  the  second  proposition,  however,  which 
has  been  so  often  mooted,  namely,  that  the  thing  to  be  done 
must  be  criminal,  or  the  means  to  be  used  must  be  criminal. 
With  reference  to  that  I  am  not  prepared  to  adopt  that  view  of 
the  law,  because  I  think  the  weight  of   nlodem  authority  is 
against  it.     I  shall  not  refer  any  further  to  the  cases  cited  by  my 
brother  Fitzgerald,  and  again  referred  to  by  Mr.  Macdonogh ; 
but  1  shall  now  read  this  very  lucid  exposition  of  the  law  of  con- 
spiracy laid  down  by  that  most  distinguished  commission,  a 
commission  deserving,  in  the   sense  in  which  Mr.  Macdonogh 
would  put  it,  a  greater  amount  of  popular  confidence  than  the 
decision  of  a  mere  court  of  lawyers,  and  presided  over  by  so  dis- 
tinguished a  man  as  the  late  Lord  Chief  Justice  Cockbum  :  '^  The 
law  protecting  the  relation  of  master  and  servant,  employer  and 
employed,  from  interference  by  third  parties  is  supplemented  by 
the   common  law  relating  to   conspiracy.      This  law  becomes 
applicable  not  only  where  two  or  more  persons  combine  to  do 
any  act  which  is  in  itself  an  offence,  and  would  be  criminal  if 
done  by  any  one  of  them,  but  also  in  many  instances  in  which 
the  act  which  is  the  purpose  of  the  conspiracy,  if  done  by  one, 
would  not  be  criminal ;  as  for  instance,  where  several,  with  the 
malicious  intention  to  injure,  combine  to  violate  a  private  right, 
the  violation  of  which  by  a  single  individual,  though  not  criminal, 
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Rto.        would  be  wrongful,  and  would  give  a  right  of  civil  action  to  the 

Parnell  and  P*^*y  aggrieved.      We  are  directed  to   consider  whether  it  is 

0THSB8.      desirable  to    limit  or  define  this   law   either  generally   or   as 

affecting  the  relation  of  masters  and  workmen/'     He  then  goes 

1^  on  to  say,  "  Conspiracy  may  be  divided  into  three  classes  :  first, 
Conapiioof  to  where  the  end  to  be  accomplished  would  be  a  crime  in  each  of 
prevent  tenanti  the  Conspiring  parties,  a  class  which  offers  no  difficulty.  Secondly, 
^^*^^^nt^^  where  the  purpose  of  the  conspiracy  is  lawftd,  but  the  means 
to  be  resorted  to  are  criminal  as  where  the  conspiracy  is  to 
support  a  cause  believed  to  be  just  by  perjured  evidence.  Here 
the  proximate  or  immediate  intention  of  the  parties  being  to 
commit  a  crime,  the  conspiracy  is  to  do  something  criminal,  and 
here  again  the  case  is  consequently  free  from  difficulty.  The 
third  and  last  case  is  where  with  a  malicious  design  to  do  an 
injury,  the  purpose  is  to  effect  a  wronff,  though  not  such  a  wrong 
as  when  perpetrated  by  a  single  individual,  would  amount  to 
an  offence  under  the  criminal  law.  Thus,  an  attempt  to  destroy 
a  man's  credit,  and  effect  his  ruin  by  spreading  reports  of 
his  insolvency  would  be  a  wrongful  act  which  would  entitle 
the  party  whose  credit  was  thus  attacked  to  bring  an  action  as  for 
a  civil  wrong,  but  it  would  not  be  an  indictable  offence.  If  it  be 
asked  on  what  principle  a  combination  of  several  to  effect  the  like 
wrongful  purpose  becomes  an  offence,  the  answer  is,  upon  the 
same  principle  that  any  other  civil  wrong,  when  it  assumes  a  more 
aggravated  and  formidable  character,  is  constituted  an  offence, 
and  becomes  transferred  from  the  domain  of  the  civil  to  that 
of  the  criminal  law.  All  offences,  it  need  hardly  be  observed, 
are  either  in  their  nature  offences  against  the  community,  or  are 
primarily  offences  against  individuals.  As  regards  the  latter  case, 
everv  offence  against  person  or  property,  or  other  individual  right 
involves  a  civil  wrong,  which  would  have  entitled  the  person 
injured  to  civil  redress  were  it  not  that  owing  to  the  aggravated 
nature  of  the  wrong  and  the  general  insecurity  to  society  which 
would  ensue  from  such  acts,  if  allowed  to  go  unpunished,  the 
State  steps  in,  and  merging  the  wrong  done  to  the  party  imme- 
diately interested  in  the  ledger  wrong  done  to  the  community, 
converts  the  wrong  done  by  &e  infraction  of  individual  right  into 
a  crime,  and  subjects  the  wrong  doer  to  punishment  to  prevent  as 
far  as  possible  the  recurrence  of  the  offence.  Thus  the  dividing 
line  between  private  wrongs,  as  entitling  the  party  injured  to  civU 
remedies,  and  private  wrongs  thus  converted  into  public  wrongs, 
in  other  words  into  offences  and  crimes,  is  to  be  found  in  the  more 
aggravated  and  formidable  character  which  the  violation  of 
individual  rights  under  given  circumstances  assumes.  It  is  upon 
this  principle  that  the  law  of  conspiracy,  by  which  the  violation  of 
private  right,  which  if  done  by  one,  would  only  be  the  subject  of  civil 
remedy,  when  done  by  several  is  constituted  a  crime,  can  be  vindi- 
cated as  necessary  and  just.  It  is  obvious  that  a  wrongful 
violation  of  another  man's  right  committed  by  many  assumes  a 
far  more  formidable  and  offensive  character  than  when  committed 
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by  a   single   individual.     The    party  assailed   may  be  able  by        ^^' 
recoarse  to  the  ordinary  civil  remedies  to  defend  himself  against  pj^h^b^   ^d 
the  attacks  of  one.     It  becomes  a  very  different  thing  when  he      othsrs. 
has  to  defend  himself  against  many  combined  to  do  him  injury.        ~r 

To  take  the   case   pat    by   way    of   illnstration^   that  of   false        [ 

representations  made  to  ruin  a  man's  business  by  raising  a  Conspiracy  to 
belief  of  his  insolvency,  such  an  attempt  made  by  onei^«^''''^* 
might  be  met  and  repelled.  It  would  obviously  assume  ''^*^. 
very  different  proportions,  and  a  far  more  formidable 
character  if  made  by  a  number  of  persons  confederated  together 
for  the  purpose,  and  who  should  simultaneously  and  in  a  varietv 
of  directions  take  measures  to  effect  the  common  purpose.  A 
variety  of  other  instances,  illustrative  of  the  principle,  might  be 
put.  The  law  has  therefore,  and  it  seems  to  us  wisely  and  justly 
established  that  a  combination  of  persons  to  commit  a  wrongful 
act  with  a  view  to  injure  another,  shall  be  an  offence,  though  the 
act  if  done  by  one  would  amount  to  no  more  than  a  civil  wrong. 
We  see  no  reason  to  question  the  propriety  of  the  law  as  thus 
established,  nor  have  we  any  reason  to  believe  that  in  its  general 
application  it  operates  otherwise  than  beneficially .''  It  seems  to 
me  that  that  is  an  extremely  lucid  and  able  exposition  of  the  law 
coming  from  a  most  authoritative  source.  If  that  law  be  erroneous 
as  there  laid  down,  if  it  should  be  found  objectionable  on  public  or 

folitical  grounds,  it  is  for  the  Legislature  to  interfere.  At  present 
do  not  think  this  Court  has  authority  to  interfere. 
FiTzaiRALD,  J. — ^I  would  only  add  to  what  my  learned  brother 
has  said,  as  the  objections  were  very  much  an  appeal  firom  what  I 
have  said,  I  entirely  concur  in  what  he  has  said. 
The  Jury  were  unable  to  agree,  and  were  discharged. 
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HIGH    COURT    OF    JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

(Before  Lord  Chief  Jastioe  Cockbubn  and  a  Special  Jury.) 

December  20,  1880. 

Bbg.  v.  Jacobbon  (a) 

Burial    ground — TJnconsecrated^-^Disinterring — Disturbing     and 
removing  human  remains — Misdemeanour, 

Defendant  was  indicted  for  unlawfully,  wilfully,  and  indecently 
digging  open  graves  in  a  burial  ground,  and  talcing  and 
removing  parts  of  the  bodies  of  persons  buried  therein,  and 
interfering  with  and  offering  indignities  to  the  remains  of  the 
said  bodies. 

The  evidence  showed  thai  defendant  employed  persons  to  excavate 
for  building  operations,  trie  buriaUground  attached  to  a  Noncon* 
formist  place  of  worship,  which  had  been  disused  as  a  burial' 
ground  for  some  time  j  and  the  jury  found  that,  in  the  course  of 
the  excavations,  bones  that  formed  parts  of  hum^n  remains, 
and  of  the  same  huma/n  skeleton,  were  dug  up,  but  thai  they 
were  not  disturbed  in  an  improper  and  indecent  manner. 

Held,  that  the  defendant  was  gvdtty  of  a  misdemeanour  at  common 
law. 

The  jnrora  for  onr  lady  the  Qaeen  npon  their  oath  present,  that  here- 
OsNTRAL  "^  tofore  and  before  the  tilling  at  thie  inqnisition  there  was  a  certain 
Obdonal  >  bnrial-groiuid  in  the  parish  of  Si  Pancras  in  the  county  of  Middle- 
OOUBT.  )  sex,  and  that  the  bodies  of  certain  persons,  whose  names  to  the 
jorors  aforesaid  are  nnknown,  were  from  time  to  time  buried  in  the  said 
ground,  and,  at  the  time  of  the  committing  of  the  o£Penoe  hereinafter  charged 
and  stated,  large  portions  of  the  said  bodies  remained,  and  were  in  the  said  ground; 
and  the  jurors  aforesaid  upon  their  oaths  aforesaid  do  further  present  that  Nathan 
Woolf  Jaoobson,  on  divers  days  between  the  2lBt  day  of  Maroh,  A.D.  1880,  and  the 
taking  of  this  inquisition  within  the  jurisdiction  of  the  said  court,  well  knowing 
the  premises,  did  unlawfully,  wilfully,  and  indecently,  dig  open,  or  cause  and 
procure  to  be  dug  open,  certain  graves  in  the  said  burial-ground  wherein  had 
been  buried  the  said  bodies  as  aforesaid,  and  did  then  and  there  unlawfully, 
wilfully,  and  indecently  take  out,  and  cause  and  procure  to  be  taken  out,  of  the  said 
graves  certain  portions  of  the  said  bodies,  and  did  then  and  there  unlawfully, 
wilfully,  and  indecently  interfere  with  and  offer  indignities  to  the  remains  of  the  sm 
bodies,  and  did  then  and  there  unlawfully,  wilfully,  and  indecently  remove  from  the 
said  graves  certoin  portions  of  the  said  bodies  so  buried  as  aforesaid,  to  the  great  scandal 
and  disgrace  of  religion,  decency,  and  morality,  to  the  evil  example  of  all  others  in  the 
like  case  offending,  and  against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 
Second  Count' — And  the  jurors  aforesaid  upon  their  oath  aforesaid  do  further 
present  that  the  said  N.  W.  Jacobson,  on  the  80th  day  of  March,  A.D.  1880, 
and  within  the  jurisdiction  of  the  said  court,  unlawfully,  wilfully,  and  indecently, 
did  dig  open  certain  graves  in  the  burial-ground  in  the  1st  count  mentioned, 
and  unlawfully,  wilfully,  and  indecently,  did  remove  from  the  said  graves  oertein 
portions  of  the  bodies  of  certain  persons  whose  names  to  the  Jurors  aforesaid  are 

(a)  Reported  by  John  Thompboii,  Eh^.,  lUrrister-at-Law. 
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unknown,  the  said  bodies  haying  been  theretofore  buried  in  the  said  grayes,  to  the  Rbq. 

great  scandal  and  disgrace  of  reUgiou,  deoencj,  and  morality,  to  the  evU  example  of  i; 

all  others  in  the  like  case  offending,  and  against  the  peace  of  onr  lady  the  Qneen,  her  Jacobson. 

crown  and  dig^nity.  

I%ird  CoujiU — And  the  jurors  aforesaid  npon   their  oath  aforesaid  do  further         1880. 

present,  that  the  said  N.  W.  Jaoobson,  on  diyers  days  between  the  24th  day  of  

March,  A.D.    1880,  and    the  taking  of    this  inquisition  within    the    jurisdiction     Excavating 
of  the  said  court,  was  the  occupier  of  the  said  burial-ground  in  the   said  court    graves— Re- 
mentioned,  and  that  he  did  then  and  there  unlawfully  and  hijuriously  cause  and  sufiFer  moval  of  bodies. 
certain  persons,  whose  names  to  the  jurors  aforesaid  are  unknown,  to  unlawfully  and 
indecency  mutilate  and  offer  indignities  to  portions  of  the  bodies  of  certain  persons 
whose  names  to  the  jurors  aforesaid  are  unknown,  and  who  had  been  theretofore  buried 
in  the  said  burial-ground,  to  the  great  damage  and  common  nuisance  of  all  liege  subjects 
of  our  lady  the  Queen  in  the  yicinity  of  the  said  ground  inhabiting,  being,  going,  return- 
ing, and  passing,  and  against  the  peace  of  our  kdy  the  Queen,  her  crown  and  dignity. 

The  indictment^  having  been  preferred  and  found  at  the 
Central  Criminal  Court,  was  removed  into  the  Court  of  Queen^s 
Bench  by  certiorari. 

The  trial  took  place  on  the  80th  day  of  Jane,  1880,  at  West- 
minster, before  Cockbnm,  C.J.,  and  a  special  jury. 

The  material  facts  were  these :  About  the  year  1 756  the  celebrated 
Nonconformist  preacher,  Whitfield,  built  a  chapel,  known  as  the 
Tabernacle,  in  Tottenham-court-road,  London;  and  attached 
to  it  was  a  burial-ground  of  about  half  an  acre  in  extent.  The 
chapel  and  land  were  held  on  a  lease,  which  expired  in  1827,  and 
no  portion  had  been  consecrated.  From  the  register  it  appeared 
that  the  first  interments  in  the  ground  took  place  in  November, 
1756,  and  the  last  in  1858.     From  1827  to  1881  no  burials  took 

Elaoe,  but,  in  the  latter  year,  the  chapel  trustees  bought  the  copy- 
old  of  inheritance,  and  burials  were  again  resumed.  The  trustees 
borrowed  the  purchase-money,  and  mortgaged  the  chapel  and 
ground  to  secure  the  same.  From  1756  to  1868  there  had  been 
about  30,000  interments  in  the  ground.  In  1862,  the  mortgage 
was  foreclosed,  and  the  chapel  and  ground  sold  in  separate  lots.  ^^ 

The  land  was  advertised  by  the  auctioneer  as  building  land,  and 
the  sale  was  by  direction  of  the  Court  of  Chancery.  The  defendant 
bought  the  ground  at  the  sale,  and  in  1863  he  began  to  excavate, 
with  a  view  to  building  on  it.  The  vestry  of  St.  Pancras  there- 
upon took  out  a  summons  against  him,  under  the  20  ft  2 1  Vict, 
c.  81,  s.  25,  which  provides  that,  except  in  the  case  where  a  body 
is  removed  from  one  consecrated  place  of  burial  to  another  by  a 
faculty,  it  shall  not  be  lawful  to  remove  any  body,  or  the  remains 
of  any  body,  which  may  have  been  interred  in  any  place  of  burial, 
without  license  under  the  hand  of  a  Secretary  of  State — ^penalty, 
on  summary  conviction,  not  exceeding  21.  The  defendant  was 
thereupon  convicted  at  the  Marlborough  Police  Court.  In 
1879,  the  ground,  through  neglect,  was  invaded  by  street  boys, 
and  became  a  disgrace  to  the  neighbourhood ;  and  the  vestry,  at 
the  solicitation  of  near  inhabitants,  repaired  the  railings  and 
fences,  and  endeavoured  to  plant  and  improve  it,  in  pursuance 
of  the  order  of  the  Secretary  of  State,  made  under  the 
20  Sd  21  Vict.  c.  81,  s.  23.  Upon  this  the  defendant  obtained  an 
injunction  from  the  Master  of  the  Bolls  to  restrain  the  Vestry 
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Rbo.        from  interfering^  the  Master  of  the  Bolls  being  of  opinion  that 
Jaoobson      *^®  Burial  Acts  did  not  apply  to  grounds  like  this  one,  and  that 

'     the  Order  in  Council  was  therefore  of  no  authority.     Shortly 

1880.        afterwards  the  defendant  laid  before  the  Metropolitan  Board  of 
Excaoatina    ^^rks  plans  for  the  erection  of  buildings  on  the  ground,  but  the 
graves— Re-   board  refused  to  sanction  the  plans  unless  the  ground  was  first 
movalofbodies,  excavated  down  to  the    virgin  soil.     The  defendant  then  con- 
sulted Dr.  Rogers,  a   Professor  of  Chemistry  and   Toxicology, 
who  advised  him  that  no  injury  would  ensue  to  the  public  health 
from  excavating  the  ground.     Having  obtained  this  opinion,  the 
defendant  proceeded  with  the  excavation  of  the  ground.     The 
Vestry  then  laid  another  information  against  the  defendant  at 
the  police  court,  and  the  defendant  was  bound  over  to  take  his 
trial  at  the  Central  Criminal  Court  for  a  misdemeanour.     The 
indictment  was  preferred  and  found  and  removed  into  the  Court 
of  Queen's  Bench  for  trial   by  a  special  jury.     The  defendant 
pleaded  not  guilty. 

It  was  proved  that  the  defendant  employed  a  contractor  of  the 
name  of  Cousens  to  excavate  the  ground,  and  the  contractor 
employed  a  number  of  men  who  dug  out  of  the  ground  a  number 
of  human  bones  which  had  not  become  decomposed,  and  also 
the  remains  of  coffins.  About  a  hundred  cartloads  of  the  mould 
were  removed,  some  being  sold  to  florists  at  is.  to  8«.  per  load. 
One  witness  said  that  he  saw  skulls  picked  out  of  the  ground 
with  a  pickaxe.  Another  witness,  the  survivor  of  a  family  that 
had  been  buried  in  the  graveyard,  gave  evidence  as  to  the  manner 
in  which  the  human  remains  had  been  removed  by  the  contractor. 
One  of  the  workmen  employed  deposed  that  the  workmen  picked 
up  the  bones  sometimes  with  their  hands  and  sometimes  with 
their  shovels,  and  placed  them  in  a  temporary  trench  prior  to 
their  removal  to  a  vault  which  was  being  made  for  their  reception, 
and  that  a  man  was  placed  to  see  that  no  human  bones  were 
carried  away  in  the  carts.  Doctors  Bogers  and  Richardson  were 
called  on  behalf  of  the  defendant  to  prove  that  the  decomposition 
of  the  remains  was  complete  and  that  there  was  no  appearance  of 
organic  matter  and  no  offensive  odour. 

The  Lord  Chief  Justice,  in  summing-up,  said  the  point  had 
been  raised  whether  the  disinterring  of  such  bones  as  had  been 
proved  to  have  been  disinterred  was  an  offence  at  law,  and 
although  he  had  his  own  opinion  upon  that  point  he  would  ask 
the  jury,  with  the  view  of  obtaining  the  opinion  of  the  court — 
there  not  being  any  judicial  decision  on  the  subject — ^whether  the 
bones  were,  in  their  opinion,  those  of  human  remains.  In  a 
churchyard  there  might  be  bones,  some  of  which  belonged  to  one 
human  body  and  some  to  another  not  in  immediate  proximity ; 
and  in  such  cases  he  doubted  whether  their  removal  would  bring 
the  case  within  the  law.  He  would  therefore  put  it  to  the  jury 
whether,  in  their  opinion,  those  bones  ever  formed  part  of  the 
same  human  body.  If  they  were  of  opinion  that  they  were 
human  remains,  and  as  such,  entitled  to  the  protection  of  the 
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law^  then  oame  the  most  material  qaestion :  Assaming  that  the        Rn. 
defendant  was  warranted  in  disinterring  them,  was  it  done  in    ^    ^• 

snch  a  manner  as  not  to  be  improper  and  indecent  ?    It  had  been        ^' 

laid  down  by  the  late  Mr.  Justice  Byles  that  ''  indignities  offered        1880. 

to  human  remains  in  improperly  and  indecently  disinterring  them     pSZZ- 

are  the  grounds  of  an  indictment/'     Further,  as  to  the  first  graves— M- 

question,  were  these  human  remains  those  constituting  the  same  movalof  bodies. 

body,  and  forming  one  integral  skeleton  ?    It  was  shown  that  in 

the  course  of  100  years  more  than  80,000  bodies  had  been  interred 

in  the  burial  ground,  and  they  could  quite  understand  that  as  it 

became  necessary  to  open  fresh  graves  from  time  to  time,  there 

must  have  been  some  dispersion  of  bones  and  disturbance  of 

bodies,  but  it  was  also  obyious  that  those  who  came  last  must  remain 

uppermost,  and  as  there  was  no  operation  in  nature  which  could 

remove  one  part  of  the  human  structure  from  the  other,  the  bones 

must  still  be  found  in  their  original  position  as  a  corpse,  and  when 

disturbed  by  a  pickaxe  or  shovel,  tiie  jury  could  not  doubt  that 

those  in  the  uppermost  layer  were  the  bones  which  formed  the 

same  skeleton  which  had  heretofore  formed  the  same  body  and 

had  been  interfered  with  and  disturbed.     He  would  ask  them 

further  to  find — and  this  was  the  most  important  branch  of  the 

case— was  the  removal  of  the  bones  improperly  and  indecently 

done  ?     Undoubtedly  the  defendant  had  bought  the  freehold,  but 

then  he  had  done  so  subject  to  the  duties  imposed  on  its  trustees, 

and  no  law  could  justify  a  man  in  removing  the  remains  of  the 

dead  fit>m  their  proper  resting-place  improperly  and  indecently. 

Assuming  that  tiie  defendant  had  the  right  to  remove  them,  he 

had  no  right  to  do  so  irreverentlv  and  indecently.     Putting  to 

them  a  supposititious  case,  he  would  ask  the  jury  if  any  of  them, 

having  relatives  interred  in  a  burial  ground,  would  be  satisfied  by 

their  removal  in  such  a  manner  as  had  been  proved  in  this  case, 

though  no  doubt  the  men  employed,  as  honest  men,  had  done 

their  best.      His  Lordship,  in  conclusion,    handed  the  three 

Questions  in  writing  indicated  in  his  rcnnarks  to  the  jury,  namely : 
irst,  were  the  bones  that  were  disinterred  those  of  human 
remains ;  secondly,  did  they  form  the  bones  of  the  same  skeleton  ? 
and,  thirdly,  were  they  disturbed  in  an  improper  and  indecent 
manner? 

The  yxsj  answered  the  first  two  questions  in  the  affirmative  and 
the  third  m  the  nerative. 

A  verdict  of  guuty  was  entered  upon  the  record,  and  the  Lord 
Chief  Justice  reserved  the  legal  question  for  further  considera- 
tion. 

Dec.  20. — ^The  defendant  came  before  the  Court  for  judgment 
when  the  legal  question  was  discussed. 

WehstcTy  Q.C.  {Bullen  with  him)  for  the  defendant.-^The  facts 
as  proved  shewed  that  the  defendant  had  not  committed  any 
criminal  offence,  for  at  the  time  of  the  alleged  comnlisBion  this 
laud,  which  was  unconsecrated  ground,  was  not  de  facto  or  de  jv/re 
a  burial  ground.    It  is  not  an  offence  against  the  common  law  of 
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Rm,        England  if  an  owner  of  land  wherein  persons  have  been  buried 
Jaoowoh,    '®™ove  the  bodies^  provided  he  does  so  properly  and  decently. 

*     In  this  oase  the  remains  were  unreoognisable.     In  Foster  y.  Dodda 

1880.  (L.  Bep.  3  Q.  B.  67)  which  was  an  action,  for  trespass,  by  the 
Examating  ^^'^^^^  ^^  ^^^  formerly  nsed  as  a  burial  ground  attached  to  Bride- 
gravea^Re^  well,  Bridge-street,  Blackfriars,  against  the  churchwardens  of  the 
moval  of  bodies,  parish  of  St.  Bride,  Fleet-street,  who  had  entered  upon  the 
ground  and  done  the  acts  complained  of  under  an  order  of  the 
Secretary  of  State  made  under  the  Burial  Acts,  20  &  21  Yict. 
0.  81,  s.  23,  and  22  Yict.  c.  1,  s.  1,  Byles,  J.  said.  '^  A  dead  body 
by  law  belongs  to  no  one,  and  is  therefore  under  the  protection 
of  the  public.  K  it  lies  in  consecrated  ground,  the  ecotesiastical 
law  will  interpose  for  its  protection ;  but  whether  in  ground  con- 
secrated or  unconsecrated,  indignities  offered  to  human  remains 
in  improperly  and  indecently  disinterring  them  are  the  ground  of 
an  indictment.^'  Here  it  is  found  by  the  jury  that  the  remains 
were  not  disinterred  in  an  improper  or  indecent  manner.  This  is 
a  different  case  from  Beg.  v.  Sha/rpe  (7  Cox,  0.0. 214;  26  L.  J.  M.  G. 
41)  where  it  was  held  that  it  was  indictable  to  remove,  without 
lawful  authority,  a  corpse  from  a  grave  in  a  burial  ground 
belonging  to  Protestant  dissenters.  There  the  defendant 
removed  several  coffins  out  of  a  family  grave,  and  took  away 
that  of  his  mother,  which  was  much  decomposed,  after  placing  it 
in  a  shell,  and  reburied  it  in  a  consecrated  churchyard.  In  that 
case  the  removal  was  without  the  assent  of  the  owners  of  the  soil, 
and  was  done  in  an  improper  manner.  In  this  case  the  remains 
had  become  pulverised  and  mixed  with  the  soil,  and  there  was 
nothing  that  could  be  recognised  as  belonging  to  any  particular 
grave  or  coffin  or  skeleton.  The  protection  at  common  law  to 
bodies  interred  in  unconsecrated  ground  is  against  the  indecent 
disinterment  of  them,  and  the  disinterment  must  be  with  the 
assent  of  the  owner  of  the  ground. 

Poland  {Mead  with  him). — The  evidence  shows  that  the 
defendant  has  been  guilty  of  an  offence  at  common  law. 
The  offence  consists  in  opening  divers  graves  and  taking  out 
parts  of  whole  skeletons,  so  that  they  ceased  to  be  whole 
skeletons,  and  separating  the  bones  and  mixing  them  up  with  the 
mould,  so  as  to  destroy  the  identity  of  the  skeletons.  That  is 
an  offence  contra  bonos  mores,  and  revolting  to  human  nature, 
as  was  said  in  Bex  v.  Lyrm  (2  T.  Bep.  733;  1  Leach  0.0. 
497),  where  it  was  held  to  be  an  indictable  offenpe  to  take  up  a 
dead  body  for  the  purpose  of  dissection.  It  is  no  answer  to  say 
that  the  disinterment  was  done  in  a  decent  way,  any  more  than  it 
would  have  been  to  say  that  in  Bex  v.  Lyrm  the  disinterment 
was  for  the  advancement  of  medical  science.  In  the  present  case 
it  was  proved  that  persons  now  living  had  relatives  buried  in  this 
ground.  In  Beg.  v.  Sharpe  there  was  a  trespass  for  want  of  the 
consent  of  the  owner  of  the  ground,  but  that  does  not  constitute 
the  offence  at  common  law,  which  is  the  disinterment,  the 
disturbance  of  the  remains  of  the  dead.     A  time  may  come  when 
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tiie  bones  are  not  recognisable  as  human  remains^  when  the  bones        Rn. 
have   become   dust    and    the    ground    might    be    built    upon,     j  ^^^^ 

To   disturb  the  remains   of  Druids  who  had  been  buried  on        

Salisbury  Plain,  for  instance,  would  not  be  indictable.  This  must  1880. 
always  be  a  question  of  degree,  and  the  same  rule  would  not  be  Pj^'^^{ 
applicable  if  the  remains  were  in  such  a  state  that  their  removal  graves— lU- 
would  be  a  shock  to  our  moral  feeling.  The  defendant  cannot  tnovalofhodin, 
lawfully  disinter  bodies  recently  buried  and  place  them  in  a 
common  vault,  even  if  decently  done.  In  Bsg,  v.  Sharpe,  Erie, 
G.J.,  said,  *^We  have  considered  the  grounds  relied  upon  on 
behalf  of  the  defendant,  and,  although  we  all  feel  sensible  of  the 
estimable  motives  on  which  the  defendant  acted,  namely,  filial 
affection  and  religious  duty,  still,  neither  authority  nor  principle 
would  justify  the  position  that  the  wrongful  removal  of  a  corpse 
was  no  misdemeanour  if  the  motive  for  the  act  deserved  appro- 
bation. A  purpose  of  anatomical  science  would  fall  within  the 
category.  Neither  does  our  law  recognise  the  right  of  any  one 
child  to  the  corpse  of  its  parent  as  claimed  by  the  defendant. 
Our  law  recognises  no  property  in  a  corpse,  and  the  protection 
of  the  grave  at  common  law  as  contra-distinguished  from  ecclesi- 
astical protection  to  consecrated  ground  depends  on  this  form 
of  indictment,  and  there  is  no  authority  for  saying  that  relationship 
can  justify  the  taking  of  a  corpse  from  the  grave  where  it  has 
been  laid." 

Field,  J. — The  defendant  has  been  convicted  of  the  offence 
charged  in  the  indictment,  and  we  are  of  opinion  that  what  the 
defendant  has  done,  he  being  present  at  the  time,  and  having 
told  the  inspector  of  nuisances  that  he  would  be  responsible  for 
what  was  done,  is  an  offence  by  the  common  law  of  England.    In 
my  opinion  it  is  an  offence  of  a  very  serious  nature  that  the 
remains  of  human  beings  who  had  gone  to  their  rest  should  be 
disturbed  and  subjected  to  indignities,  although  the  defendant 
was  entitled  to  credit  for  doing  what  he  did  in  a  manner  that 
seemed  to  him  most  proper.     It  was  true  that  he  had  consulted 
a  medical  gentleman  whose  opinion  he  thought  warranted  him  in 
commencing  the  excavations.     But  when  he  saw  human  remains 
disinterred,  he  should  have  paused  and  desisted,  instead  of  which 
he  persisted,  and  sheltered  himself  under  the  responsibility  of  his 
professional  adviser.     On  the  other  hand,  I  acquit  him  of  all 
intention  of  desecration  or  hurting  the  feelings  of  others,  and 
moreover  he  may  have  thought  that  the  conditions  under  which 
he  bought  the  land  at  a  sale  by  order  of  the  Court  of  Chancery 
carried  with  them  a  sort  of  sanction  for  what  he  was  doing,  and 
as  a  layman  he  might  have  supposed  that  the  land  which  he  had 
purchased  was  available  for  building  purposes.  It  is  also  in  favour 
of  the  defendant  that  since  the  trial  he  has  abstained  from  further 
disturbance  of  the  remains,  and  the  court  would  further  take  into 
account  that  he  would  have  to  pay  the  expenses  of  the  prosecu- 
tion.    Lastly,  the  prosecutors,  the  vestry  of   St.  Pancras,  had 
expressed  the  wish  not  to  press  the  case  against  the  defendant. 
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Rao.       bat  to  leave  it  entirely  in  the  hands  of  the  Court.     The  Gonrt, 
J  00  however^  desired  to  prevent  the  repetition  of  offences  like  these, 

'     but  under  all  the  circumstances^  and  as  an  indulgence  to  the 

1880.        defendant  on  the  distinct  understanding  that  this  serious  offence 

jp^    ".       should  not  be  repeated^  would  only  impose  a  penalty  of  25Z. 

graou—lsL       Manistt^  J. — I'  agree  with  my  learned  brother^  and  I  desire 

moval<ifbodUs.  that  it  should  be  understood  that  there  is  no  doubt  as  to  the 

question  of  law  in  this  case.     In  my  opinion  the  freeholder  was 

bound  when  he  originally  disposed   of   the  land   for  a  burial 

ground  to  see  that  it  was  preserved  for  interments  only,  and  that 

the  bodies  of  persons  buried  there  should  not  be  disturbed,  and 

I  also  think  that  each  one  who  succeeded  took  the  gpround  under 

the  same  obligation. 

Oonmction  affirmed. 


NORTH    WALES    CIRCUIT. 

Carnarvon  Winter  Assizes. 
Monday,  January  17,  1881. 

(Before  Mr.  Justice  Fry.) 

Reg.  V,  John  William  Jones,  (a) 

Practice — Restitution — Stolen  Property — Post-office. 

The  Postmaster-General  is  not  entitled  to  have  restored  to  him 
moneys  found  on  the  prisoner  part  of  the  proceeds  of  the  theft, 
the  prisoner  having  pleaded  guilty  to  an  indictment  for  stealing  a 
letter  containing  two  bank  notes  the  property  of  the  PostnuLsUr- 
Oeneral. 

THE  prisoner  pleaded  guilty  to  an  indictment  under  the  Post 
Office  Act  (7  Will.  4  &  1  Vict.  c.  36)  which  charged  him 
with  stealings  while  in  the  employment  of  the  Post  Office,  a 
post-letter  containing  two  Bank  of  England  lOZ.  notes.  There 
was  no  count  for  a  simple  larceny.  The  Postmaster-General  was 
the  prosecutor,  and  the  property  was  laid  in  his  name. 

Trevor  Parkins,  instructed  for  the  prosecution,  applied  that  a 
sum  of  72.  9s,  6d.,  part  of  the  proceeds  of  the  theft,  which  was 
in  the  hands  of  the  police,  should  be  handed  over  to  the  Post- 
master-General.    He  relied  upon  sect.  100  of  24  &  25  Vict.  c.  96 

(a)  Reported  by  OLBmNT  HiooiitSi  Esq.,  Barrister-at-Law. 
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(the  Laroeny  Aot)^  and  contended  that  the  oompound  laroeny  of       Rk. 
which  the  prisoner  had  been  convicted  comprised  the  offence  of      jo^ 

simple  larceny^  and  that  the   case  accordingly  fell  within  the     .  

words  of  that  section^  liz.,  ''  any  such  felony  as  is  mentioned  in        1^81. 
this  Act  in  stealing/^    He  pointed  out  that  the  prisoner  might     c^Z^^^ 
under  the  indictment  have  been  convicted  of  a  simple  larceny  if     larcm^^ 
the   circumstances  of  i^gravation  which  brought  the  offence  ^^titutumqf 
within  the  terms  of  the  f  ost  Office  Act  had  failed  to  be  proved.      ^^"^ 

FbTj  J.— I  thiuk  I  have  no  power  to  make  an  order.  Before  proMcutimL 
I  can  do  so  it  must  be  shown  that  the  prisoner  was  indicted  for 
such  an  offence  as  is  specified  in  the  Act  24  &  25  Yict.  c.  96^ 
and  convicted  thereof.  I  wiU^  however,  if  you  like,  adjourn  my 
decision  till  I  return  to  London ;  and  von  can  then,  if  you  are 
able  to  do  so,  bring  before  me  any  authority  which  extends  the 
construction  of  this  section  so  as  to  comprise  such  cases  as  the 
present  one.  There  seems,  however,  to  be  a  further  difficulty. 
The  section  provides  l^at  the  propertv  is  to  be  restored  to  the 
owner,  and  it  is  not  clear  that  the  rostmaster-General  is  the 
owner. 

Trevor  Parhina  said  it  was  a  case  of  great  hardship.  The 
sender  of  the  bank-notes  had  no  remedy  against  the  Post  Office. 
If  the  money  were  handed  over  by  the  police  to  the  Postmaster- 
General  it  would  be  given  to  the  sender.  The  police  had  no 
right  to  keep  the  money,  and  if  an  intimation  of  his  Lordship's 
opinion  were  made  they  would  no  doubt  act  upon  it. 

Fbt,  J. — I  think  the  money  ought  to  be  returned  by  the  police, 
although  I  cannot  order  them  to  do  so. 

Application  refused. 


VOL.  XIV. 


I 
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HIGH   OOUBT   OF   JUSTICE. 

QUEEN'S  BENCH  DIVISION, 

Fehruofy  2,  1881. 

(Before  Mat^  CJ.j  CBrun  and  FrrzaisALD^  JJ.) 

Bk.  v.  Stephen   Butleb  and  othebs.  (a) 

Bail — S&rious  nature  of  offence  cha/rged — ProhahiUty  of  defen^ 
dant  not  appea/ring  at  trial — Defendant  belonging  to  an 
association  wmch  might  advance  funds  to  indemmfy  bailsmen 
in  case  of  defendant  absconding. 

Where  defendants^  who  were  members  of  an  extensive  orgam^ 
satioUf  were  abused  of  a  riot  arising  out  of  the  agitation 
created  by  the  said  organisation^  bail  was  refused  by  the  local 
magistrates. 

Held  {per  May,  O.J.  and  FititgeraJd,  J.,  dissentiente  (ySrien,  J.), 
thai  the  defendants  should  not  be  admitted  to  bail,  considering 
first,  the  serious  nature  of  the  offence  charged;  secondly,  the 
probability  of  the  a^sodaUon  of  which  the  defendants  were 
members  fv/mishing  them  with  funds  to  indemnify  the  bailsmen 
in  ca^se  of  default  on  the  part  of  the  defendants. 

APPLICATION  on  the  part  of  Stephen  Bailer  and  others,  to 
be  admitted  to  bail. 
The  facts  of  the  ease  as  appeared  from  the  depositions  were  as 
follows  :  A  man  named  Long,  in  1851,  gave  up  a  farm  he  held 
under  Major  Armstrong.  Long  owed  at  the  time  231 Z.  rent,  he 
was  forgiven  all  arrears  of  rent,  and  allowed  to  remove  his  crops. 
The  farm  was  then  thrown  into  the  demesne  of  Major  Armstrong. 
Long  left  a  daughter  surviving  him,  his  death  took  place  about 
seven  or  eight  years  before  the  present  proceedings.  On  the 
1st  day  of  January,  1881,  the  following  notice  was  publicly 
posted  in  the  neighbourhood  of  the  said  farm : 

Irish  Nfttioml  Land  Leaguo. 

At  a  meeting  of  the  Committee  of  Holyeroea  Branch  Irish  National  Land  League, 
held  at  Holyoraa,  on  Thursday,  the  80th  day  of  December,  Stephen  Bntey  Esq^  in 
the  chair,  the  following  resolntLons  were  uianimonaly  adopted : 

That  we,  the  Oommittee  Holycross  Branch  National  Land  League,  do  look  upon 

(a)  Reported  by  Gicni  B.  Boohs,  Esq.,  Banister-ftt-Law. 
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all  parties  who  propose  for,  or  take  grass  on  the  farm  belongfaig  to  Michael  Long,  of 
the  GroTS,  as  traitors  to  the  conntry,  inasmnoh  as  the  daughter  of  said  Michael 
Long  is  anxious  to  come  into  possession  of  her  father's  place. 

On  the  2nd  day  of  January^  1881^  the  defendants  and  a  crowd 
of  persons  oame  to  the  farm  on  horseback^  wearing  green  sashes. 
Two  bands  of  mnsic  were  present^  and  marched  round  the  fields 
which  formed  the  said  farm^  and  alternately  drammed  while  the 
mob  cheered.  Abont  four  o'clock  in  the  evenings  as  the  mob 
passed  Famey  Castle  (the  residence  of  the  wiaow  of  Major 
Armstrongs  the  former  landlord  of  the  farm^  and  at  present  in 
possession  thereof)^  they  continued  dramming^  baaing  (sic), 
shontinffs  hooting^  and  cheering.  The  mob^  consisting  of  some 
hnndredis  of  persons^  formed  a  semicircle  round  the  house^ 
and  continued  their  riotous  behaviour.  The  defendants  were 
subsequently  committed  for  trial  on  a  charge  of  riot^  bail  being 
refused. 

H.  Lover,  for  the  defendants. — In  this  case  there  is  no  doubt 
that  substantial  bail  will  be  forthcoming.  There  is  no  doubt  that 
the  defendants  will  appear  to  stand  their  trial.  In  the  case  of  a 
bailable  misdemeanour^  bail,  if  otherwise  sufficient,  ought  not  to 
be  refused  on  account  of  the  personal  character  or  opinions  of  the 
parties  proposed  :  {Eeg.  v.  Badger,  4  Q.  B.  468.) 

Ryan,  Q.C.  (with  him  Ncdeh,  Q.O.),  for  the  Crown,  relied  on 
Beg.  v.  WCormick  (17  Ir.  C.  L.  414),  where  it  was  held  that 
where  the  depositions  make  out  ekjprima  facie  case  of  felony  against 
the  prisoners,  and  show  a  state  of  things  which  indicates  that  the 
prisoners  enjoy  a  large  amount  of  sympathy  and  support  from 
the  public,  the  Court  will  not  be  influenced  on  an  application  to 
admit  to  bail,  by  the  fact  that  the  prisoners  are  able  and  ready  to 
procure  bail.  That  was  a  case  against  defendants  who  were 
members  of  the  Belfast  Ship  Carpenters'  Organisation,  a  far 
smaller  and  less  influential  one  than  the  present  association  of  the 
Land  League.  They  relied  on  B.  v.  Oallagher  (7  Ir.  C.  L.  B. 
19;  B.  V.  M'Oartie,  11  Ir.  C.  L.  E,  188;  Beg.  v.  Oardm,  6 
CoxO.  C.  484). 

May,  C.J. — I  for  one  am  of  opinion  that  the  application  to 
admit  these  prisoners  to  bail  ought  to  be  refused.  In  cases  of 
this  nature  two  matters  are  in  general  material  to  be  considered. 
One  is  the  cogency  of  the  evidence  against  the  accused,  another 
is  the  gravity  of  the  offence  charged,  and  from  these  two  elements 
the  probabiUty  or  improbability  of  the  traversers  appearing  to 
take  their  trial  may  be  deduced,  the  more  cogent  the  evidence, 
the  more  serious  the  consequences  of  conviction,  the  greater  the 
probability  that  they  may  not  appear  to  take  their  trial.  With 
regard  also  to  the  dependence  to  be  placed  on  the  taking  bail  as 
ensuring  the  appearance  of  the  accused,  cases  have  been  referred  to 
which  afford  guidance  to  the  court.  Where  the  offence  charged 
has  appeared  to  be  the  result  of  a  widespread  organisation  or  con- 
spiracy and  it  appears  probable  that  if  the  securities  given  should 
be  forfeited,  the  bail  would  be  indemnified  out  of  funds  sub- 
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Am.        scribed  by  the  body  of  which  the  trayerBero  are  members,  the 

^^j^^jggf     Court  has  regarded  security  by  bail  unreliable,  and  thei^ore 

Butler      refused  to  admit  the  traversers  to  bail.    It  appeared  that  some 

AND  OTHBR8.  thirty  years  ago  a  man  named  Long  was  in  possession  of  a  fSurm, 

^^        and  under  circumstances  of  considerable  oonsideration  shown  to 

'       him  by  his  landlord.  Major  Armstrong,  this  fieurm  was  g^ven  up, 

i^/ttMz/  of  and  was  made  part  of  the  demesne  of  &t  gentleman.  There  was 
^^j^j^  nothing  more  about  it  for  thirty  years,  and  then  a  body  calling 
themselves  the  Land  League  at  Holycross,  passed  a  resolution 
that  any  person  who  took  grass  from  that  land  should  be  deemed 
a  traitor  to  his  country — and  for  what  reason  ?  Because  |'  the 
daughter  of  the  former  tenant  was  anxious  to  obtain  possession/' 
At  we  meeting  which  passed  that  resolution  Mr.  Stephen  Butler, 
one  of  the  defendants,  presided.  It  was  passed  on  the  31st 
day  of  December,  and  posted  in  the  neighbourhood^  and  two 
days  afterwards  simultaneously  from  various  parts  of  the  country 
bodies  of  men  assembled,  some  of  them  on  horseback  and  others 
on  foot,  accompanied  with  bands  of  music,  and  made  their  way 
forcibly  into  the  demesne  of  Mrs.  Armstrong,  the  widow  of  the 
former  landlord  of  the  farm.  They  then  proceeded  to  the 
mansion,  which  was  surrounded  by  this  riotous  mob^  violence 
being  prevented  by  the  police  who  were  present.  What  was 
the  object  of  this  proceeding  ?  Manifestly  to  strike  terror  into 
the  mind  of  this  lady,  and  to  induce  her  to  restore  this  piece 
of  property  to  the  daughter  of  the  former  tenant.  It  appears  to 
me  that  an  assemblage  like  this  comes  within  the  meaning  and 
actual  language  of  the  Whiteboy  Acts^  and  if  it  does  it  involves 
very  serious  consequences.  Again,  the  evidence  appears  to  be 
singularly  cogent.  Every  one  of  the  defendants  were  identified 
as  having  taken  part  in  the  riot.  It  also  appears  that  the  whole 
of  this  transaction  was  the  result  of  an  extensive  and  widespread 
conspiracy.  We  cannot  shut  our  eyes  to  the  hot  that  there  is 
in  the  country  a  body  called  the  Land  League,  having  under 
its  control  very  large  fiinds,  and  acting  in  concert  in  order  to 
obtain  certain  objects.  In  this  case,  the  local  magistrates,  in 
the  exercise  of  their  discretion,  have  refused  bail.  I  do  not  say 
that  that  discretion  should  never  be  interfered  with ;  as  a  matter 
of  fact  it  often  is,  but  under  all  the  circumstances  of  the  presoit 
case,  and  having  regard  also  to  the  suggested  possibility  that  the 
traversers  might  use  their  influence  with  the  jurors,  and  perhaps 
also  with  the  witnesses,  if  they  were  at  large,  I  think  the  safer 
course  and  sounder  conclusion  is  not  to  admit  these  traversers 
to  bail. 

FiTZGBBALD,  J. — I  caunot  help  concurrii^  with  the  Lord  Chief 
Justice  that  this  motion  should  be  refused.  There  is  no 
difference  of  opinion  between  the  members  of  the  Court  as  to  the 
principles  which  ought  to  regulate  them  in  regard  to  it.  Ab  to 
the  enormity  of  the  offence  charged  in  the  present  case  there  can 
be  no  question^  especially  as  regcurded  the  person  called  "  Stephen 
Butler,  Esq.''     The  resolution  which  has   been  read  was  one 
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emanating  from  a  meeting  of  the  Land  League^  and  it  proclaimed        ^^m^ 
to  ihe  world  as  traitors  to  their  oonntry  iJl  persons  who  woold     stmbi* 
propose  for  or  take  a  grass  farm  belonging  to  Michael  Long.      butlbr 
They  were  proclaimed  as  traitors  to  their  country.     We  have  ^^^  othbes. 
already  held  in  this  coart,  and  proclaimed  to  the  public  at  large^        ^^ 

that  Mr.  Stephen  Butler^  and  all  those  who  combined  with  him        

at  that  meeting  to  pass  that  resolution,  were,  irrespective  of  Refusal  of 
anything  that  took  place  afterwards,  guilty  of  a  grave  misde-  JSwaiiMBr 
meanour  at  common  law.  It  represented  a  combination  to  injure 
third  parties,  namely,  this  Mrs.  Armstrong.  Upon  that  resolu- 
tion there  is  no  question,  and  when  we  look  back  to  see  why  the 
parties  who  interfered  with  this  farm  were  to  be  regarded  as 
traitors  to  their  country,  the  facts  presented  are  such  that  I  think 
the  Lord  Chief  Justice  was  quite  correct  in  saying  that  he  was 
surprised  to  find  them  even  m  Ireland,  and  certainly  it  was  a 
state  of  facts  which  would  not  be  equalled  in  any  part  of  the 
civilised  world  save  Ireland,  if  Ireland  is  at  present  to  be  called 
civilised.  A  farm  had  been  in  possession  of  Major  and  Mrs. 
Armstrong  for  thirty-one  years,  and  while  the  case  was  going  on, 
I  was  going  to  ask  Mr.  Lover  whether  there  was  any  Statute  of 
Limitations  in  relation  to  this  matter.  All  the  actors  were  dead 
and  gone  save  the  bailiff,  who  was  able  to  tell  the  circumstances ; 
and  yet  "  Stephen  Butler,  Esq./^  and  those  who  acted  with  him, 
said  that  any  one  would  be  a  traitor  to  his  country  who  would 
take  the  farm,  and  the  reason  given  was  that  a  descendant  of  the 
tenant  was  in  existence  who  wished  to  be  restored  to  it.  The 
facts  as  disclosed  in  the  depositions  showed  a  state  of  things 
calculated  to  strike  a  far  heavier  blow  at  the  peace  and  prosperity 
of  the  country  than  anything  that  occurred  in  the  Belfast 
Carpenters'  case.  In  that  case  two  riotous  bodies  assailed  each 
other,  and  fought  it  out.  In  the  present  case  the  action  of  the 
defendants  struck  at  all  property  and  all  society.  There  is  no 
doubt  that  supposing  what  was  stated  in  the  informations  to  be 

J>roved,  and  wat  the  jury  believed  the  witnesses,  and  that  the 
aotB  were  not  explained^  the  case  is  such  as  would  warrant  a 
common  jury  in  finding  a  verdict  of  guilty.  There  is  no  doubt 
that  the  offence  is  one  coming  within  the  meaning  of  the  White- 
boy  Acts.  There  only  remains  the  further  proposition,  is  there 
danger  that  if  these  parties  should  be  released  they  would  not 
appear  to  take  their  trial.  I  adopt  the  principle  laid  down  in  the 
Belfast  case,  which  a  fortiori  applies  to  the  present.  In  the 
Belfast  case  the  combination  was  local  only ;  but  yet  it  was  said 
that  if  it  was  thought  worth  while  local  combination  would  easily 
provide  the  necessary  amount  to  indemnify  the  persons  giving 
bail.  The  present  case  is  much  stronger,  for  it  is  not  merely  a 
local  organisation,  but  an  organisation  throughout  the  entire 
country,  and  with  an  offence  of  this  enormous  character,  if  it 
should  be  thought  necessary  that  the  parties  should  not  appear, 
no  matter  what  might  be  the  amount  of  the  bail  imposed,  it 
would  be  sabsoribed  for.    I  therefore  come  to  the  conclusion 


534  CRIMINAL  LAW  CASBCL 

Bmo.        that  the  magistrates  have  exercised  a  wise  discretion  in  refnsing 
^-  baa. 


Butler         CVBBrEN^   J.    dissented   on   the   ground  of  there   being  no 
AMD  0IHKB8.  reasonablo  doabt  that  the  defendants  would  appear  to  take  their 
{^       trial  if  bail  were  accepted. 

betil  in  nu^ 


HIGH    COURT    OP    JUSTICE. 

SiTTINOS  AT  WeSTMINSTSB. 

December  7  and  B,  1880. 
(Before  Lord  Selbobnx^  L.C,  BAGaALiAY^  and  Brbtt,  L.JJ.) 

MULUNB  V.   ThB   TbEASTTBEB  OV  the   CoXTNTT  or   SUBBEY.  (a) 
APPEAL  FBOM  THB  QDEEN'B  BENCH  DIVISION. 

Oaivoeyance  of  prisoners  to  prison — Liability  for  expense — I\%son 
Act,  1877  (40  I  41  Vid.  c.  21),  ss.  4,  57. 

Byth^  FHson  Act,  1877  (40  ^  41  Vict.  c.  21),  s.  4,  ''All  expenses 
incurred  vn  respect  of  the  maintenance  of  prisons  to  which  this 
Act  applies,  amd  of  the  prisoners  therein,  shall  be  defrayed  oui 
of  moneys  provided  by  Parlia/m^nt,*' 

By  sect.  57,  "  The  maintenance  of  a  prisoner  includes  all  such 
necessary  expenses  incv/rred  i/n  respect  of  a  prisoner  for  food, 
clothing,  custody,  safe  conduct,  and  removal  from  one  place  of 
confinement  to  another,  or  otherwise,  from  the  period  of  h^ 
committal  to  prison  until  his  death  or  discharge  from  prison, 
as  would,  if  uds  Act  had  not  passed,  have  been  payable  by  a 
prison  authorlty.^^ 

The  plamUff,  a  police  constahle,  obtadned  from  a  justice  an  order 
upon  the  defendant  umder  27  69^60.  2,  c.  3,  s.  1,  and  11  ^  12 
Vict.  c.  42,  s.  26,  for  the  expenses  of  conveying  two  prisoners, 
one  summarily  convicted,  and  the  other  committed  for  trial,  from 
the  police  office  to  the  prison.  Ttie  defendant  refused  payment, 
on  the  ground  that  these  expenses  musit  be  defrayed  by  the 
Treasury  under  the  Prison  Act,  1877. 

Held,  upon  a  special  case  stated  in  an  auction  to  recover  these 
expenses,  that  the  defendant's  contention  was  correct,  and  thai 
therefore  the  plaimiiff  was  not  entitled  to  recover. 

Judgment  of  the  Qaeen^s  Bench  Division  reversed. 

THIS  was  an  appeal  from  a  decision  of  the  Qaeen^s  Bench 
Division,  npon  a  special  case  stated  nnder  Order  XXXIV., 
r.  1. 

(a)  Reported  by  P.  B.  HuNmrn,  Eeq.,  BArrittor-At-L«w. 


1880. 
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The  facts  of  the  case  and  decision  of  the  court  below  are  folly      Mulunb 
set  out  in  the  report  of  the  case  in  the  Q.  B.  Div.    See  (mte,  p.  413.    tmububbb 

The  provisions  of  sects.  4  and  57  of  the  Prison  Act^  1877^  on  ovthbCountt 
which  the  case  was  decided^  are  set  out  in  the  head-note.  or  Sdrbbt. 

The  SolioUor-Oeneral  (Sir  F.  Herschell)  {E.  Olarke,  Q.O.  and 
E.  Baggallay  with  him)  for  the  defendant. — The  liability  sought 
to  be  imposed  on  the  defendant  is  transferred  to  the  Secretary  of  Co^  of 
State  by  the  Prison  Act,  1877  (40  &  41  Vict.  c.  21),  s.  4.  The  ^^^^ 
words  ''any  person  committed  to  prison'^  in  sect.  57  are  not  togaoL 
confined  to  persons  who  have  actually  been  received  into  the 
prison,  as  Lush,  J.  decided,  but  include  all  persons  who  have 
been  either  committed  to  prison  or  committed  for  trial,  firom  the 
moment  of  the  committal  by  the  mc^strate  in  each  case.  That 
moment  is  ''  the  period  of  his  committal  to  prison  ^'  within  the 
meaning  of  sect.  57.  The  words  "  as  would  if  this  Act  had  not 
passed  have  been  payable  by  a  prison  authority  '^  in  that  section 
are  meant  to  include  such  expenses  as  would  have  been  payable 
out  of  the  fund  administered  by  the  prison  authorities,  that  is, 
the  rates,  and  these .  expenses  would  have  been  so  payable, 
because,  although  the  treasurer  was  the  person  who  was  to  pay 
in  the  &rst  instance,  the  expenses  would  have  been  allowed  in  his 
accounts.  Unless  tins  is  the  correct  view,  the  proviso  at  the  end 
of  sect.  57  is  meaningless.  Bea.  v.  Mefwa  (43  L.  T.  Bep.  N.  S. 
403  ;  L.  Bep.  6  Q.  b.  Div.  47)  is  no  authority  agamst  the 
defendant  in  the  present  case. 

Sir  E.  8.  Oiffa/rd,  Q.O.  {PoUmd  with  him)  for  the  plaintiff.— 
These  are  not  such  expenses  as  would  have  been  payable  by  a 
prison  authority  within  the  meaning  of  sect.  57.  The  payments 
made  by  the  treasurer  under  27  Grao.  2,  c.  3,  and  11  &  12  Yict. 
c.  42,  cannot  be  said  to  have  been  allowed  by  the  justices  in 
quarter  sessions,  so  as  to  bring  them  within  the  words  above 
referred  to,  even  assuming  that  the  justices  were  the  prison 
authority.  But  the  words  "  prison  authority'^  occur  for  the  first 
time  in  the  Prison  Act,  1865  (28  &  29  Yict.  c.  126),  and  therefore, 
when  the  previous  Acts  were  passed,  there  was  no  ''prison 
authority .''  A  person  is  not  "  committed  to  prison  "  witmn  the 
meaning  of  sect.  57  until  he  is  actually  in  prison;  and  therefore 
the  persons  in  respect  of  whom  these  expenses  were  incurred 
were  not ''  prisoners  '^  within  the  Act,  and  sect.  4  does  not  apply. 
The  proviso  at  the  end  of  sect.  57  may  have  been  inserted  from 
excess  of  caution. 

E,  Baggallay  replied. 

Lord  SiLBOBHi,  L.G. — ^The  Divisional  Oourt  from  which  this 
appeal  is  brought  evidently  felt  considerable  difficulty  in  dealing 
with  the  Question.  Lush,  J.,  for  whose  opinion  I  need  not  say  we 
have  on  all  occasions  the  highest  respect,  expressly  said  so.  But, 
independently  of  that,  it  is  quite  obvious  that  the  learned  Judges 
must  have  felt  very  serious  difficulty  frt>m  the  frank  admissions 
which  they  made  in  their  judgment  that  the  conclusion  they  came 
to  is  unsatisfactory,  because,  as  Lush,  J.  says,  the  result  of  his 
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Uvum     conclusion  is^  that  the  proviso  at  the  end  of  sect.  57  of  the  Act  of 

Tjul^«»»    ^^^^  °*°®*  ^  rejected  altogether;  and  that  is  also  repeated  by 

or  THE  County  Manisty,  J.:  "1  think  we  mast  reject  the  proviso;  this  is  no 

OF  SuBBBT.     doabt  a  strong  thing  to  do,  bat  it  constitates  the  only  difficulty 

^^        which  I  feel  in  the  case/'     With  great  deference  to  both  the 

'        learned  Judges,  I  am  by  no  means  satisfied  that,  if  there  had  been 

CortB  of  no  proviso,  I  shoald  have  come  to  a  different  conclusion  from  that 
^^^  at  which  I  actaally  arrive,  which  is  in  favour  of  the  appeal.  But, 
tog^  c^t  all  events,  this  is  clear,  that,  if  we  can  avoid  rejecting  the 
proviso  by  a  constraction  which  the  words  can  properly  bear,  we 
ought  to  do  so,  so  as  to  give  effect  to  the  proviso  as  well  as  every 
other  part  of  the  enactment.  Now,  I  observe — and  that  increases 
one's  mipression  of  the  difficulty  which  they  felt — ^that  the  two 
learned  judges  did  not  proceed  upon  the  same  grounds.  Lush,  J. 
bases  his  construction  of  the  Act  of  1877  upon  the  meaning  which 
he  thinks  ought  to  be  attributed  to  the  words  "  person  committed 
to  prison,''  or,  rather,  to  the  word  ''  committed  "  in  that  context 
in  sect.  67.  That  appears  to  be  the  whole  foundation  of  his 
judgment.  On  the  ower  hand,  Manisly,  J.  founds  his  judgment 
principally  on  the  words  ''  as  would  as  if  this  Act  had  not  passed 
have  been  payable  by  a  prison  authority,"  and  in  the  construction 
of  those  words  apparentlv  relies  very  much  upon  the  inapplicability 
of  the  construction  which  he  did  not  adopt  to  the  county  of 
Middlesex.  Now,  to  deal  with  those  different  grounds  of  judgment 
separately,  I  will  first  endeavour  to  follow  Lush,  J.  in  answering 
the  Question,  what  is  the  meaning  of  the  word  '*  committed  "  in 
the  definition  of  a  prisoner  as  a  '^  person  committed  to  prison " 
in  sect.  67  f  The  learned  judge  says  :  "  I  think  it  is  dear,  looking 
to  the  words  of  sect.  4,  which  throws  the  maintenance  of  prisons 
and  of  the  '  prisoners  therein '  on  the  Secretary  of  State,  that 
'committed'  mast  mean  aotnaUv  in  the  prison."  I  confess  I 
cannot  adopt  that  conclusion.  But  for  the  word  ''  therein "  in 
sect.  4, 1  should  have  thought  it  quite  dear,  both  from  the  natural 
and  popular  use  of  the  words  "committed  to  prison,"  which 
OQght  not  to  be  departed  from  without  reason,  and  also  from  the 
manner  in  which  thev  have  been  used  by  the  Leg^latnre  in  other 
Acts  in  pcm  materia,  that  they  refer  to  the  authority  given  by 
the  magistrates  for  the  person  oeing  in  prison.  It  appears  to  me 
to  be  clear  that  this  is  uie  sense  in  which  corresponding  language 
is  used  in  Jervis's  Act,  1848  (11  &  12  Yict.  c.  42),  in  sects.  25  and 
26  of  which  power  is  given  to  justices,  by  a  warrant  in  a  certain 
form,  to  commit  any  person  accused  to  the  common  gaol  or  house 
of  correction  for  the  purpose  of  being  there  safely  kept  until  he 
shall  be  delivered  by  dae  course  of  law.  The  verb  "  commit " 
there  expresses  the  act  of  the  justices,  and  must  not  therefore,  as 
I  apprehend,  be  read  as  being  actaally  received  into  prison.  Then 
the  forms  which  are  referred  to  in  those  clauses  distinctly  show 
that  the  same  thing  is  meant,  because  the  act  of  the  justices 
addressed  to  the  constable  and  keeper  of  the  prison  in  form  T.  1 
is  called  the  warrant  of  commitment,  and  in  form  this  is  an  order 
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to  take  the  person  accased  and  him  safely  convey  to  the  prison     Muluhb 
and  there  deliver  him^  and  to  the  keeper  to  receive  him.     Then    tbbasubbr 
there  is  the  gaoler's  receipt  for  the  prisoner,  and  the  jastice's  order  ovthe  Comnr 
thereon  for  payment  of  the  constable's  expenses  in  execating  the    ®'  Subbbt. 
commitment.     The  commitment  is  a  thing,  therefore,  execated        i^^. 

by  the  constable,  whose  duty,  of  coarse,  ceases  when  the  man  gets        

into  the  prison,  and,  amongst  the  expenses  that  are  allowed,  one  ^^^  ¥ 
is  for  the  subsistence  of  the  prisoner  while  in  custody ;  that  means  pruSH^ 
in  the  constable's  castody  after  commitment.  Therefore  nothing  to  g€u>L 
can  be  more  clear  than  that  the  word  *'  commitment ''  in  that 
statate,  which  is  the  general  statute  antecedent  to  that  of  1877, 
means  the  act  of  the  justices  in  ordering  the  commitment.  On 
what  ground  are  we  to  depart  from  that  sense,  and  adopt  the  time 
of  actual  imprisonment  under  an  order  of  commitment  in  this 
particular  case  ?  As  far  as  I  can  see,  the  learned  judge  proceeded 
only  on  this  ground,  that  the  word  ''therein''  occursin  tne4th  section 
''  on  and  after  the  commencement  of  this  Act  all  the  expenses  in- 
curred in  respect  to  the  maintenance  of  prisons  to  which  this  Act 
applies,  and  of  the  prisoners  therein,  shall  be  defrayed  out  of  moneys 
provided  by  Parliament."  With  great  deference  to  the  learned 
judge,  it  does  not  seem  that  the  word  "  therein "  has  at  all  the 
meaning  which  he  has  ascribed  to  it.  Its  meaning  is  the  main- 
tenance of  prisoners  who  are  imprisoned  in  the  prisons  to  which 
this  Act  appHes.  I  grant,  therefore,  that,  if  vou  cannot  show  the 
man  to  have  been  a  prisoner  in  any  such  prison,  he  is  not 
a  person  whose  maintenance  is  provided  for ;  but,  when  you  turn 
to  the  67th  section,  and  take  it  in  connection  with  the  28th 
section,  it  seems  perfectly  dear  that  the  maintenance  of  a  prisoner 
includes  expenses  incurred,  not  only  while  he  was  in  prison,  but 
when  he  was  on  his  way  to  prison,  and  includes  as  much  those 
incurred  under  the  original  order  of  commitment,  before  he  came 
into  prison  at  all,  as  those  which  may  be  incurred  afterwards  in 
removing  him  from  one  prison  to  another.  The  28th  section,  to 
which  tar,  Baggallay  referred  us  in  reply,  says,  "  a  prisoner  shall 
be  deemed  to  be  in  legal  custody  whenever  he  is  beine  taken  to  or 
tvom,  or  whenever  he  is  confined  in,  any  prison  in  which  he  may  be 
lawfiiUy  confined."  He  is  not  in  prison  de  fcicto  until  he  gets 
into  prison;  but  for  the  purposes  of  the  Act,  and  of  the 
custody  which  the  Act  speaks  of,  he  is  equally  a  prisoner, 
deemed  to  be  in  legal  custody,  on  his  way  to  prison ;  and  sect.  67 
expressly  says  that  the  maintenance  of  the  prisoner,  which 
must  refer  to  those  words  as  they  are  found  in  sect.  4, 
includes  aU  necessary  expenses — I  omit  the  word  "  such  "  for  the 
present ;  I  will  refer  to  it  afterwards — "  incurred  in  respect  of  a 
prisoner  for  {inter  alia)  custody,  safe  conduct  and  removal  from 
one  place  of  confinement  to  another,  or  otherwise,  from  the 
period  of  his  committal  to  prison  until  his  death  or  discharge 
from  prison."  It  strikes  me,  taking  the  words  of  the  former  Act 
(11  &  12  Yict.  c.  42)  with  sect.  28  of  this  Act,  that  the  man  who 
has  become  a  prisoner  by  being  received  into  prison  is  to    have 
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MmxiHf     his  maintenaiice  provided  for  in  the  aenae  of  ooyering  all  the 
Tbx^urib    ^^P^^s^  before  and  afterwarda  according  to  that  definition.    I 
oFTHBCouirrr  therefore  am  anable  to  accede  to  the  interpretation  of  the  word 
aw  SoBBxr.    '^  committed/'  which  waa  the  fonndation  of  Lnah^  J/a  judgment. 
^^       It  aeema  to  me  not  to  be  made  neceaaary  by  the  nae  of  the  word 
— .'       "  therein ''  in  aect.  4^  and  if  not  made  neceaaary  by  that  word,  it 
Oosu  of     is  excluded  by  the  reat  of  the  Act,  aa  well  aa  by  the  natoral  aenae 
^!^l!^^^     of  the  worda.    Then  we  come  to  the  ground  on  which  Maniaty, 
to  gaoL      J*  reated  lua  judgment,  and  there  I  agree  that,  if  theae  expenaes 
cannot  be  brought  within  the  worda  of  aect.  57,  ^'auch  neceaaary 
ezpenaea  aa  would  if  thia  Act  had  not  paaaed  have  been  payable 
by  a  priaon  authority,''  then  undoubtemy  the  appellant  muat  fioL 
But  ia  there  really  aufficient  ground  for  aaying  that  theae  expenaea 
do  not  fiEiirly  and  reaaonaUy  come  within  tiioae  worda  f    Now, 
fcheae  expenaea  are  the  expenaea  of  conveying  the  priaoner  under 
the  warrant  of  commitment  to  the  priaon,  which  had  been  pro- 
vided for  by  27  Geo.  2,  c.  3,  and  11  &  12  Yict.  c.  42,  in  thia 
manner — I  have  not  the  very  worda  of  the  Acta  before  me,  but  I 
think  I  atate  the  aubstance  correctly  : — ^A  juatice  of  the  peace,  or 
one  or  more  juaticea,   might  give  a  warrant  on  the   county 
treaaurer  to  pay  thoae  expenaea  to  the  conatable  in  all  oountiea 
except  Middleaex,  and  the  county  treaaurer  receiving  that  warrant 
waa  bound  to  pay  them,  and  he  waa  to  be  allowed  them  in  hia 
accounts ;  with  regard  to  hia  accounts  under  the  Acta  conatituting 
that  officer  they  are  to  be  allowed  and  paaaed  by  the  juaticea,  or 
under  the  authority  of  the  juaticea  in  quarter  aeaaiona  aaaembled. 
The  whole  matter  relatea  to  that  part  of  the  duty  of  the  juaticea 
which  ia  concerned  with  priaonera,  and  with  the  conveyance  of 
priaonera  to  priaon.      De  facto  and  before  the  worda  ''  priaon 
authority  "  became  technical  under  any  atatute  the  juaticea  were 
the  priaon  authority  within  their  own  county,  and  by  the  Act  28 
&  29  Yict.  c.  126,  they  are  expreaaly  made  the  priaon  authority 
within  the  meaning  of  thoae  worda,  aa  uaed  in  tnat  atatute,  and 
evidently  aa  repeated  in  thia.     Aa  to  all  the  other  priaon  expenaea 
within  the  priaon,  beyond  a  doubt  the  juaticea  were  the  priaon 
authority ;  thoae  expenaea  were  all  paid  out  of  the  county  rate, 
ihe  aame  fund  which  paya  theae  expenaea.    Theae  expenaea  are  in 
pari  materia,  and  cannot,  I  think,  be  auppoaed  to  have  been 
thrown  on  the  county  rates  under  an  order  of  one  or  more  jnstioea 
made  on  the  county  treaaurer  in  any  other  view  than  aa  expenaea 

a'tisdem  generis,  which  ought  to  be  borne  elsewhere  than  in  Mid- 
ieaex  in  the  aame  manner  aa  priaon  expenaea.  Although  it  ia 
true  that  the  hand  to  pay  them  is  the  hand  of  the  county 
treaaurer,  he  is  not  without  warrant,  I  agree,  not  from  the  justices 
in  quarter  sessions,  but  from  one  of  the  same  body  acting  under 
a  statutory  authority  in  discharge  of  a  duty  which  belongs  to 
justices  as  such,  but  he  is  paid  by  the  county  treasurer  out  of  the 
fund,  which  is  under  the  control  of  the  Court  of  Quarter  Seaaiona 
and  allowed  neceaaarily  by  them  ;  atill  it  ia  allowed  by  them,  and 
entera  into  hia  accounts,  which  they  pass ;  and  when  in  the  57th 
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section  of  this  Act  we  have  the  words  "  payable  by  a  prison      MmuNs 
authority/^  the  reasonable  interpretion  of  those  words,  I  think,  is    XBSiJBDBBB 
to  refer  them  not  to  the  hand  which  is  to  pay,  but  to  the  person  oFTHsOouMrr 
ont  of  whose  fond  the  payment  is  to  be  made.  The  whole  question,    of  Sdbbkt. 
which  is  fairly  open  to  controversy  and  doabt,  being  whether  the        "^^^ 

allowance  of  those  expenses  by  the  justices  in  qnarter  sessions  is       * 

an  act  done  by  them  as  the  prison  authority,  that  question  seems      Oosu  of 

to  me  to  be  one  of  considerable  refinement,  and  I  do  not  say     ^^f 

whether  I  should  have  been  more  embarrassed  than  I  am  now  if  I       to  gaoL 

had  not  found  anything  in  the  Act  to  assist  me.     But  there  is  the 

proviso,  which  proviso  says  that  the  effect  of   this  shall  not 

"  exempt  a  prisoner  from  payment  of  any  costs  or  expenses  in 

respect  of  his  conveyance  to  prison,  or  otherwise,  which  he  would 

have  been  liable  to  pay  if  this  Act  had  not  passed/^     Then  when 

I  turn  to  the  Act  of  27  Geo.  2,  c.  3,  and  the  Act  of  11  &  12  Vict. 

c.  42,  which  deals  with  the  very  expenses  now  in  question,  I  find 

that  in  those  Acts  the  primary  liability  is  thrown  on  the  prisoner 

if  he  has  means ;  and  it  is  only  in  default  of  those  means  that  the 

liability  is  thrown  on  the  county  treasurer.     The  learned  judges 

below  fairly  state  that  the  effect  of  their  conclusion  is  to  render 

this  proviso  nugatory ;  but  I  tbink  I  see  in  that  proviso  sufficient 

light  to  satisfy  me  that  it  was  expressly  intended  under  the 

general  words  of  the  section  to  cover  these  expenses  which  those 

words  most  clearly,  as  I  think,  would  includci  unless  it  is  to  be 

held  that  thev  are  not  included  because  the  justices  may  be  said 

not  necessarily  to  be  acting  as  a  prison  authority  when  they  pass 

the  treasurer's  accounts,  and  because  the  treasurer  is  not  himself 

a  prison  authority  but  the  justices  are.    The  proviso  seems  to  me 

to  remove  any  difficulty  which  might  have  been  felt  on  that 

Sound.  With  regard  to  the  circumstance  that  the  county  of 
iddlesex  is  dealt  with,  I  know  not  for  what  reason,  in  an  excep- 
tional manner  by  the  Act  of  27  Geo.  2,  c.  3,  and  11  &  12  Yict.  c. 
42,  and  that  the  parish  has  to  pay  this  class  of  expenses  under 
those  Acts,  and  not  the  county  rate,  all  I  can  say  is  that,  that 
being  so,  the  county  of  Middlesex  will  not  get  the  benefit  of  this 
Act  of  1877.  Why  it  should  not  I  do  not  know,  but  it  is  clear 
that  in  the  county  of  Middlesex  these  expenses  are  not  paid  in 
any  sense  whatever  by  a  prison  authority ;  but  that  the  Ajot  does 
not  apply  to  the  county  of  Middlesex  can  be  no  reason  why  it 
should  not  apply  wherever  those  expenses  are  payable  by  the 
justices  in  quarter  sessions  assembled ;  and  the  proviso  is  perfectly 
sensible  if  it  applies  to  all  counties  in  Eneland  except  the  county 
of  Middlesex.  1  think  therefore  that  this  appeal  ought  to  be 
allowed. 

Baogaliat,  L.J. — ^I  am  of  the  same  opinion.  Sect.  4  of  the 
Prisons  Act,  1877,  provides  for  the  payment  out  of  moneys  to  be 
provided  by  Parliament,  of  certain  expenses  incurred  in  respect 
of  prisoners  committed  to  prison.  The  words  used  in  sect.  4  are 
very  general,  the  expression  there  being  ''  expenses  incurred  in 
respect  of  the  maintenance  of  prisons  to  which  this  Act  applies  ;'^ 
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Moiun      bnt  when  we  come  to  sect.  57  of  the  same  Act  of  Parliament,  we 

T»«A^^nr»p    fi^^  what  the  word   "  maintenance^'   is  to  indnde.     Sect.  57 

orTHBComnrPi^vid^  that  the  word  '^ maintenance "  shall  indnde  ''all  snch 

€sw  SuKisr.    necessary  expenses  incnrred  in  respect  of  a  prisoner  for  food, 

^^        clothing,  custody,  safe  conduct,  and  removal  firom  one  place  of 

'        confinement  to  another  or  otherwise,^'  within  certain  lunits  of 

Cosu  of     time ;  but  the  expenses  which  are  to  be  so  provided  for  out  of 
^J^[^     money  to  be  provided  by  Parliament  are  subject  to  two  qualifi- 
togaid,      cations.     The  first  qualification  is  that  they  must  have  been 
incurred  during  the  period  commencing  with  the  committal  of 
the  prisoner  toprison,  and  ending  with  his  death  or  disdliarge 
from  prison.    The  second  qualification  being  that  they  must  be 
such  expenses  as  would,  if  the  Act  had  not  passed,  have  been 
payable  by  a  prison  authority.    It  is  not,  in  my  opinion,  veiy^ 
material  to  consider  whether  the  expense  of  conveying  a  prisoner 
to  prison,  there  to  await  his  being  put  on  trial  for  felony,  comes 
accurately  within  an  expense  incurred  in  respect  of  his  custody, 
safe  conduct,  or  removal  from  one  place  of  confinement   to 
another.    It  would  appear  to  come  clearly  within  those  words, 
and  also  within  the  more  general  words  ''  or  otherwise,''  which 
can  apply  to  other  expenses  ejusdem  generis.    I  think  therefore 
there  can  be  no  doubt  whatever  that  the  expense  of  conveying 
these  two  prisoners,  the  one  to  Westminster  and  the  other  to 
Clerkenwell,  were  expenses  in  respect  of  the  prisoner  so  com* 
mitted  to  prison,  provided  the  two  qualifications  to  which  I  have 
already  referred  are  satisfied.    Then  the  first  is,  as  I  said  before, 
that  it  must  have  been  incurred  purely  between  the  period  of 
his  committal  to  prison  and  his  death  or  discharge  from  prison. 
The  learned  judges  in  the  court  below,  or  one  of  them  at  leasts 
seem  to  have  been  of  opinion  that  the  committal  to  prison  was 
limited  to  the  time  when  he  was  actually  in  prison.    I  am  unable 
to  take  that  view  of  the  meaning  of  the  words.    Apart  fr^m  any 
particular  matter  to  be  found  in  any  Act  of  Parliament  on  the 
subject,  I  should  be  disposed  to  think  that  the  order  of  com- 
mittal by  the  magistrate  under  which  the  constable  acted  in 
conveying  the  prisoner  to  a  prison  was  the  commitment  to  prison ; 
but  that  view  appears  to  be  entirely  borne  out  hy  the  26th  and 
26th  sections  of  Sir  John  Jervis's  Act  (11  &  12  Vict.  o.  42),  and 
the  schedules  to  that  Act,  for  we  there  have  in  the  25th  section,  as 
has  been  already  pointed  out  by  the  Lord  Chancellor,  the  warrant 
referred  to  as  that  which  commits,  or  the  act  of  the  magistrate 
described  when  he  uses  his  warrant  as  committing  a  prisoner  to 
prison.    That  view  is  carried  forward  in  the  26Ui  section,  and 
when  we  turn  to  the  form  of  the  warrant  of  committal,  and  of 
the  receipt  given  by  the  gaoler  on  the  reception  of  the  prisoner, 
and  to  the  certificate,  or  rather  the  order  to  the  treasurer,  for  the 
payment  of  the  expenses  incurred  by  the  constable,  we  find  that 
view  of  the  case  is  entirely  borne  out.     The  warrant  is  called 
the  warrant  of  commitment,  and  then  the  receipt  and  payment 
of  the  constable's  expenses  are  referred  t;0.    I  am  reading  the 
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Bohednle  of  the  Act.    ''  Guoler's  receipt  to  tbe  constable  for  the     Muludtb 
prisoner^  and  joBtice's  order  thereon  for  payment  of  the  con-    _    ^- 
Btable's  expenses  in  ezecnting  the  commitment:''  (Form  T.  2.)  ovthbCSountt 
Ezecntinff  the  commitment  was  simply  the  conveyance  of  the    of  Surbbt. 
prisoner  m>m  the  place  at  which  he  was  committed  to  the  prison       jttt 

to  which  he  was  committed.    Then  as  regards  the  other  qoali-       

fication,  they  must  be  snch  expenses  as  would,  if  the  Act  had  not      Costs  of 
passed,  have  been  payable  by  the  prison  authority.    It  is  not     eaimsifing 
necessary  to  refer  to  what  has  been  already  said  by  the  Lord     ^^!^' 
Chancellor.     These   were   expenses  which  were   substantially 
payable  by  the  justices  in  quarter  sessions,  who  by  another  Act 
of  Parliament  are  made  in  terms  that  which  they  previously 
were,  the  prison  authority,  and  they  have  been  always  paid  by 
them.    No  doubt  the  order  is  made  by  an  individual  magistrate, 
or  two  or  more  justices,  upon  the  treasurer  to  pay  it,  and  the 
Act  of  Parliament  requires  that  when  that  money  has  been  paid 
by  the  treasurer  it  shall  be  allowed  by  the  quarter  sessions  out  of 
the  coanty  rate,  the  same  rate  which  did  bear  all  the  other  prison 
expenses.     For  these  reasons  I  am  of  opinion  that  the  appeal 
should  be  allowed. 

Bbbtt,  L.J. — If  I  could  put  my  opinion  forward  in  a  different 
form  to  that  in  which  the  Lord  Chancellor  has  expressed  his 
judgment,  I  should  think  it  only  respectful  to  the  learned  Judges 
below  to  do  so,  but  I  cannot.  I  agree  with  every  step  of  the 
reasoning  that  has  been  expressed  by  the  Lord  Chancellor,  and 
with  the  form  in  which  every  step  has  been  expressed. 

Judgment  reversed. 

Solicitors  for  plaintiff.  Hare  and  Fell,  for  the  Treasury 
solicitor. 

Solicitor  for  defendant,  F.  F.  Smallpeiee. 


COURT  OF  CRIMINAL  APPEAL. 
ScUv/rday,  Ma/reh  5, 1881. 

(Before  Lord  Colibidgx,  C.J.,  and  Lindlbt,   Lopis,  Hawkins, 

and  BowiN,  JJ.) 

RXO.  V.  WiLLSHIBX.  (a) 

Bigamy — Proof  of  former  marriage  —  Long  dbsenee  of  wife — 
PreeumpUon  of  continuance  of  her  life  —  Presumption  of 
prisoner's  innocence  — '  OonJUcting  presumptions — Effect  of  for 
jury. 

In  1864  prisonsr  married  E.    In  1868  prisoner  was  indicted  and 

(a) Reportedly  John  Thoiip801I,  Esq.,  BwriBter^ftt-Law. 
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WiLLBHUUI. 

1881. 


Emdenoe  of 

wife  being 

alive. 


eowvicted  for  marrying  A,,  E,,  his  wife,  being  then  alioe*  In 
1879  prisoner  ffuirned  B.,  and  in  1880  he  married  0. 

Prisoner  was  indicted  for  marrying  0,  in  1880^  his  wife  B,  alleged 
to  he  then  alive,  and  upon  the  trial  the  prisoner  proved  by  a 
witness  and  the  production  of  the  record,  that  in  lo68  his  first 
wife  E.  was  then  alive.  The  judge  at  the  trial  ruled  that  this 
was  no  evidence  that  E.  wa^  alive  in  1879  when  the  prisoner 
m,wrried  B,,  and  thai  the  prisoner  was  bound  to  show  that  R 
was  alive  in  1879  to  entitle  him  to  an  acquittal. 

Held,  thai  the  question  was  one  for  the  jury  whether  E.  was  alive 
or  dead  in  1879,  at  the  time  of  the  hist  marriage  ;  and  that  the 
conflicting  presumptions  of  the  continuance  of  the  life  of  E,  after 
1868,  there  being  no  evidence  to  the  contrary,  and  of  the  prisoner 
being  innocent  and  free  to  contract  the  marriage  vn  1879,  were 
evidence  for  the  jury  to  consider  in  determining  the  question. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Common 
Sergeant  of  the  City  of  London. 

The  prisoner  was  tried  before  me  at  the  Session  of  the  Central 
Criminal  Court  held  on  the  31st  day  of  January  last. 

The  indictment  charged  that  he  married  Charlotte  Georgina 
Layers  on  the  7th  day  of  September,  1879,  and  that  he  feloniously 
married  Edith  Maria  Miller  on  the  2Srd  day  of  September,  1880, 
his  wife  Charlotte  G^eorgina  being  then  alive.  The  indictment 
also  charged  that  the  prisoner  had  been  previously  convicted 
of  felony  at  the  Central  Criminal  Court  in  the  month  of  Jane 
1868. 

A  marriage  between  the  prisoner  and  Charlotte  (Jeorgina 
Lavers  on  the  7th  day  of  September,  1879,  and  a  subsequent 
marriage  between  the  prisoner  and  Edith  Maria  Miller  on  the 
28rd  day  of  September,  1880,  were  clearly  proved.  It  was  also 
proved  that  at  the  time  of  the  prisoner's  marriage  to  Edith 
Maria  Miller  his  alleged  wife  Charlotte  G-eorgina  was  alive. 

When  the  case  for  the  prosecution  was  concluded  the  prisoner's 
counsel  asked  the  counsel  for  the  prosecution  to  call  a  witness 
whose  name  appeared  on  the  indictment,  but  the  counsel  for  the 

Erosecution  declined  to  call  him.  The  prisoner's  counsel  then 
imself  called  the  witness,  who  produced  a  certificate  of  the 
previous  conviction  of  the  prisoner  for  felony  in  June  1868.  The 
indictment  for  this  felony  and  caption  were  also  produced  in 
Court  by  the  proper  officer  at  the  instance  of  the  prisoner's 
counsel. 

The  indictment  was  for  bigamy,  and  alleged  that  the  prisoner 
married  Ellen  Earle  on  the  Slst  day  of  March,  1864,  and 
feloniously  married  Ada  Mary  Susan  Leslie  on  the  22nd  day  of 
April,  1868,  his  wife  Ellen  Earie  being  then  alive. 

The  prisoner's  counsel  contended  that  he  had  proved  that  the 
prisoner  had  a  wife  living  in  June,  1868,  and  that  in  order  to 
convict  the  prisoner  on  the  present  indictment  it  was  incumbent 
on  the  prosecution  to  show  that  his  wife  was  dead  on  the  7th 
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day  of  September^  1879^  when  the  prisoner  married  Charlotte 
Greorgina  Layers. 

Goonsel  for  the  proseoation  contended  that^  there  being  no 
presumption  of  law  that  Ellen  Earle  was  alive  on  the  7th  day  of 
September^  1879^  when  the  prisoner  married  Charlotte  Georgina 
Layers  (the  presamption^  if  any^  after  seyen  years  beings  indeed^ 
the  other  way)^  and  the  prima  facie  case  of  bigamy  haying  been 
clearly  proyed  by  the  prosecution  on  the  present  indictment^  the 
onns  was  thrown  upon  the  prisoner  of  showing  that  Ellen  Earle 
was  aliye  on  the  7th  day  of  September,  1879,  when  the  prisoner 
married  Charlotte  Gteorg^a  Layers. 

I  held  that  the  burthen  of  proof  was  on  the  prisoner. 

No  eyidence  was  offered  by  the  prisoner's  counsel  that  Ellen 
Earle  was  aliye  on  the  7th  day  of  September,  1879. 

There  was  no  eyidence  that  the  alleged  marriage  of  the 
prisoner  with  Ellen  Earle  was  declared  yoid  or  dissolved  by 
any  court  of  competent  jurisdiction.  The  prisoner  was  found 
gmlty. 

He  was  then  arraigned  on  that  part  of  the  indictment  which 
charged  the  previous  conviction  of  felony  in  June,  1868,  and 
pleaded  guilty.  I  respited  judgment.  The  prisoner  remains  in 
gaol.  Tlie  question  which  I  reserve  for  the  opinion  of  the  Court 
for  the  Consideration  of  Crown  Cases  Reserved  is  whether  the 
prisoner  has  been  properly  convicted  of  feloniously  marrying 
Edith  Maria  Miller,  his  wife  Charlotte  Georgina  being  then 
alive. 

William  Thomas  Chabliy. 

Bibton  for  the  prisoner. — Upon  the  present  charge  as  laid  in 
the  indictment,  it  was  necessan^  for  the  prosecution  to  prove  that 
the  prisoner's  marriage  with  Cf.  G.  Layers  was  a  valid  marriage, 
and  that  she  was  alive  at  the  time  when  the  prisoner  married 
E.  M.  Miller  in  1880.  There  was  a  previous  conviction  for 
bigamy  in  1868  charged  in  the  indictment,  the  prisoner  having 
in  1868  married  A.  M.  S.  Leslie,  his  wife  EUen  Earle  being  then 
alive,  and  evidence  of  this  was  given  upon  the  present  charge. 
[Hawkins,  J. — The  evidence  showed  that  the  prisoner  married 
Ellen  Earle  in  1864,  that  he  afterwards  contracted  marriages  in 
1868,  1879,  and  1880,  and  the  evidence  did  not  show  that  Ellen 
Earle  was  dead.  Lopeb,  J. — It  appears  to  me  that  the  only  legal 
marriage  was  that  with  Ellen  Earle,  who  was  shown  to  be  alive 
in  1868,  and  that  there  was  no  evidence  that  she  was  dead.]  The 
presumption  of  law  is  in  favour  of  the  continuance  of  a  life. 
[LoPEB,  J. — In  Beg,  v.  Lumley  (11  Cox  C.  C.  274;  L.  Rep. 
1  C.  C.  B.  196),  it  was  held  that  there  was  no  presumption 
either  way,  and  that  it  was  a  question  for  the  jury  whether  the 
wife  was  living  or  dead.]  He  (counsel)  referred  to  1  Taylor  on 
Ev.  199,  and  the  cases  there  cited.  [Hawkins,  J. — Until  a  man  is 
proved  to  be  guilty  the  presumption  is  in  favour  of  his  innocence. 
If  so,  must  not  the  prisoner  be  presumed  to  have  been  innocent  of 
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K«»«        any  crime  when  he  contracted  the  marriage  in  1880.]     In  this 
WiuraiBB.    ^^^^^  ^^^  prosecntion  was  bonnd  to  prove  that  G.  G.  Layers  was 

the  lawfhl  wife  of  the  prisoner  as  alleged  in  the  indictment^  and 

1881.       if  they  failed  to  prove  that^  the  prisoner  was  entitled  to  be 

B^oflw—    acquitted.     The  19  Oar.  2,  c.  6,  s.  2,  fixed  the  period  of  seven 

EmdeMxof  vears  for  the  duration  of  the  presumption  of  life  of  persons 

wtfeUing    beyond  the  seas  or  absenting  themselves^  upon  whose  lives 

^       estates  depended^  in  the  absence  of  evidence  as  to  their  being 

alive.     [I^rd  GoLiBmoBj  G.J. — ^Need  you  contend  further  than 

this  7    The  prisoner  is  proved  to  have  married  a  woman  in  1864, 

and  there  was  evidence  that  she  was  alive  in  1868,  and  in  order 

to  convict  upon  this  indictment  it  was  necessary  to  show  that  she 

was  dead  in  1879,  and  there  was  no  proof  of  this.]     Ellen  Earle 

was  proved  to  be  alive  in  1868,  and  in  the  absence  of  any 

evidence  to  the  contrary  the  presumption  is  that  she  was  alive  in 

1879.      The  (mus  prohancU  that  sne  was  then  alive   was  not 

thrown  upon  the  prisoner,   as  ruled  by  the  learned  Common 

Serjeant. 

Poland  {Montagu  Williams  with  him)  for  the  prosecution. — 
The  conviction  is  right.  There  was  a  prima  fade  case  proved 
against  the  prisoner.  The  prisoner  in  1879  married  G.  G*.  Lavers 
mfade  eccleaice,  and  that  must  be  presumed  to  have  been  a  valid 
marriage  until  there  was  evidence  given  that  it  was  not  a  valid 
marriage.  The  prisoner  must  be  taken  to  have  then  represented 
himself  as  free  to  marry.  The  presumption  therefore  arises  that, 
when  he  married  in  1879,  he  did  not  commit  a  crime.  It  was  for 
the  prisoner  to  displace  this  prima  fade  case  by  evidence,  and  it 
is  submitted  that  he  did  not  do  so  by  showing  that,  eleven  and  a 
half  years  before,  viz.,  in  1868,  he  had  a  wife  living.  [Lord 
GoLBBiDOE,  G.J. — ^The  learned  Gommon  Serjeant  ruled  that  the 
prisoner  was  bound  to  show  that  Ellen  Earle  was  alive  in  1879. 
He  did  not  leave  it  to  the  juiy  to  say  whether,  opon  the  conflicting 
presumptions,  she  was  then  alive  or  dead.]  The  24  &  25  Vict, 
c.  100,  s.  57,  sanctions  the  presumption  that  seven  years'  absence 
of  a  wife,  not  known  to  be  living,  prevents  a  second  marriage 
from  being  a  bigamous  one,  should  it  turn  out  that  in  point  of 
fact  the  wife  was  living  at  the  time  of  the  second  marriage.  [Lord 
GoLEBmoE,  G.J.  referred  to  Boe  v.  Nepean,  5  B.  &  Adol.  86.] 
The  Gommon  Serjeant  left  the  facts  to  the  jury,  with  the  direction 
that,  under  the  circumstances,  the  onus  of  proving  that  Ellen 
Earle  was  alive  in  1879  was  upon  the  prisoner.  In  this  case 
EUen  Earle  had  not  been  heard  of.  [Lord  GoLBsroaK,  G.J. — 
That  the  prosecution  did  not  show.]  The  learned  counsel  then 
referred  to  Bex  v.  Twyning  (2  B.  &  Aid.  386),  the  marginal  note 
of  which  is,  '^  The  law  always  presumes  against  the  commission 
of  crime,  and  therefore  where  a  woman,  twelve  months  after  her 
first  husband  was  last  heard  of,  married  a  second  husband,  and 
had  children  by  him,  it  was  held  on  appeal  that  the  sessions  did 
right  in  prima  fade  presuming  that  tne  first  husband  was  dead 
at  the  time  of  the  second  marriage,  and  that  it  was  incumbent  on 
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the  party  objecting  to  the  second  marriage  to  give  some  proof       Beg. 
that  the  first  husband  was  then  alive/'  Wilmhibi, 

Lord  CoLEBisGB^  G.J. — ^I  am  of  opinion  that  this  conviction        

cannot  be  sustained.  The  facts  are  shorty  and  it  appears  that  l^ 
there  was  an  undoubtedly  valid  marriage  contracted  by  the  ^igfj^ZZ^Evi- 
prisoner  in  1864,  and  there  was  some  evidence  given  at  the  trial  dmcs  of  wife 
that  that  wife  was  alive  in  1868.  I  carefully  abstain  from  saying  bHag  aHw, 
that  she  was  proved  to  be  alive  in  1868,  but  there  was  some 
evidence  of  the  presumption  that  she  was  alive  in  1868.  Then, 
in  1879,  the  prisoner  contracted  a  marriage  in  fade  ecclesue,  and 
it  is  said  that  it  is  to  be  presumed  that  that  was  a  valid  marriage. 
Now  the  prisoner  is  indicted  in  respect  of  his  marriage  in  1880, 
and  the  marriage  in  1879  is  relied  upon  to  show  that  the 
marriage  in  1880  was  illegal.  Upon  the  trial  of  the  indictment 
the  prisoner  proved  a  valid  marriage  in  1864,  and  gave  some 
evidence  of  the  presumption  that  the  woman  he  then  married 
was  alive  in  1868,  thus  setting  up  a  life  in  1868  which,  in  the 
absence  of  any  evidence  to  the  contrary,  must  be  presumed  to  be 
continuing  in  1879,  no  evidence  of  any  kind  being  given,  but  it 
being  shown  simply  that  the  woman  was  alive  in  1868.  It  is 
said  that  the  fact  of  the  marriage  in  1879  shows  either  that  the 
prisoner  must  have  stated  that  he  was  an  unmarried  man  and 
free  to  marry  then,  or  that  the  presumption  that  the  prisoner  was 
then  innocent  of  any  crime  was  sufficient  to  rebut  the  presump- 
tion of  the  continuance  of  the  life  of  the  woman  he  married  m 
1864.  I  agree  that  this  conflict  of  presumptions  was  sufficient 
to  raise  a  question  of  fact  for  the  jury  to  determine  whether  that 
woman  was  alive  in  1879,  or  whether  the  prisoner  told  a  false- 
hood when  he  was  married  in  1879,  but  the  learned  Common 
Serjeant  did  not  leave  that  question  to  the  jury.  He  ruled  that, 
besides  showing  the  existence  of  the  wife's  life  in  1868,  the  prisoner 
was  bound  to  prove  that  it  continued  till  1879.  There  is  no  such 
rule  of  law.  The  prisoner  was  not  bound  to  do  more  than  set 
up  the  life  in  1868,  which  would  be  presumed  to  continue,  and 
it  was  then  for  the  prosecution  to  show  by  evidence  that  that 
presumption  was  rebutted.  It  was  for  the  prosecution  to  deter- 
mine the  life ;  not  for  the  prisoner  to  show  its  prolongation.  I 
am  therefore  of  opinion  that  this  ruling  was  wrong,  and  iiiat  the 
'  conviction  cannot  be  sustained. 

Ljndlet,  J. — I  am  of  the  same  opinion.  There  appears  to 
have  been  some  evidence  both  ways  upon  the  point  whether 
Earle  was  alive  or  dead  in  1879.  The  case  turned  entirely  upon 
fchis  question,  but  it  was  not  left  to  the  jury.  The  conviction 
cannot  therefore  be  sustained. 

Hawkins,  J. — I  am  of  the  same  opinion.  The  validity  of  the 
marriage  in  1879  depends  upon  the  question  whether  Ellen 
Earle  was  or  was  not  aJive  in  1879.  If  she  was  alive  the  prisoner 
was  entitled  to  be  acquitted;  if  she  was  dead  the  conviction 
is  good.  On  the  part  of  the  prisoner  it  was  proved  that  she  was 
alive  in  1868,  ana  the  presumption  would  be  that  she  is  still 

VOL.  XIV.  N  N 


546  CRIMINAL  LAW  CA8E&. 

Rwi.        living.     The  only  evidence  to  the  contrary  is  the  fiwt  that  tie 

WiLLBHiRiL    P™o^®''  presented   himself  in    1879  to  be  married   to   C.  Cr. 

—        Lavers^  and  it  is  said  that  he  must  be  presumed  to  have  repre- 

1881.        sented  that  he  was  then  able  to  be  married  to  her  according  to 

Biqam^Evi-  ^^'     ^^9>t  raised  a  question  of  fact  for  the  jury,  but  it  was  not 

^ctofwifi  left  to  them,  and  the  learned  Common  Serjeant  directed  that  the 

being  aHv€,    prisoner  was  bound  to  do  more,  and  show  that  Ellen  Barle  was 

aUve  in   1879.      In    this    he  was  wrong,  and    therefore    the 

conviction  must  be  quashed. 

LoFBS,  J. — ^I  am  of  the  same  opinion.     The  essential  question 
upon  which  this  case  depends  is  whether  Ellen  Earle  was  alive 
or   dead   in  1879.     I  think   there    was   evidence   both   ways, 
which  ought  to  have  been  left  to  the  jury,  but  it  was  not. 
BowiK,  J. — I  am  of  the  same  opinion. 

Oonvietion  qtuLshsd. 


HOUSE     OP    LORDS. 

March  10  and  11,  1881. 

(Before  the  Lobd  Ghancbllob  (Selbome),  Lords  Blacebu&n  and 

Watson.) 

Gastbo,  alias  Obton,  v.  Thb  Queen,  (a) 

ON  APPEAL  FROM  THE  COURT  OF  APPEAL  IN  ENGLAND. 

Perjury  —  Separate  cownta  charging  separate  misdemea/noura  — 
Consecutive  sentences — Sufficiency  of  indictment — Stat.  2  Geo.  2, 
c.  25,  s.  2—14  ^  15  Vict.  c.  100,  s.  24. 

The  appellant  was  indicted  for  perjury  ;  the  indictment  contained 
two  counts^  the  first  alleging  perjwry  committed  on  the  trial  of 
an  ojction  of  ejectment  in  1871,  the  second  alleging  perjury 
committed  in  proceedings  in  Chancery  in  1868.  The  assign- 
ments of  perjury  in  the  two  counts  were  not  identical^  hut  the 
object  of  the  proceedings  in  1868  and  in  1871  was  the  sam^, 
namely,  to  establish  the  appellant's  right  to  certain  landed 
estates.  The  jury  found  a  general  verdict  of  guilty  upon  both 
counts  of  the  indictment,  and  the  appellant  was  thereupon 
sentenced  to  seven  years  penal  servitude  upon  each  count,  the 
second  term  to  commence  upon  the  es^iration  of  the  first  term. 

Held  {affi/rmdng  the  judgment  of  the  court  below),  that  such  a 
sentence  might  be  lawfully  passed,  although  the  statute  2  Oeo.  2, 
c.  25,  s.  2  (as  amended  by  subsequent  Acts),  makes  seven  year^ 
penal  servitude  the  maximum  punishment  for  a  single  perjury. 

Held  further,  that  the  statute  of  Oeo.  2,  which  empowers  the  Judge 
to  order  a  person  convicted  of  perjury  "  to  be  sent  to  a  House  of 

(a)  Reported  by  0.  £.  Maidbn,  Esq.,  Barristor^ftWLaw. 
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Correction  for  seven  years,  "  there  to  be  kept  to  hard  labour/'  and      Oaboo 
thereupon  judgment  shall  he  given  that  the  person  convicted  shall   ^j^  qotbk. 

be  committed  a^ccvrdingly  over  and  beside  such  punishmsnt  as        

shall  be  adjudged  to  be  inflicted  upon  such  person  agreeable  to        ^^' 
the  laws  now  in  being/'  does  not  require  the  infliction  of  a   jndictment^ 
common  law  punishment  in  addition  to  that  prescribed  by  the  Several  counts 

statute.  "Seperal  sen- 

And  also,  that  since  the  passing  the  staiute  of  the  14  ^  15  Vi/it. 
c.  100,  s.  24,  an  indictmerd  for  a  statutory  offence  which  is  also 
a  common  law  offence  need  not  conclude  with  the  words  '^  against 
the  form  of  the  statute/'  ^c,  in  order  to  enable  the  court  to 
impose  the  statutory  penalty. 

O'ConneU  v.  The  Queen  {W  OL  Sp  F.  155)  and  R.  v.  Wilkes 
(4  Bwrr.  2527)  discussed, 

THIS  was  an  appeal  from  a  judgment  of  the  Court  of  Appeal 
(James,  Bramwell,  and  Brett,  L. JJ.)  reported  ante,  p.  436 ; 
5  Q.  B.  Div.  490,  and  43  L.  T.  Rep.  N.  S.  78),  on  a  writ  of  error 
from  a  judgment  of  the  Court  of  Queen's  Bench  on  an  indictment 
for  perjury. 

The  facts  appear  sufficiently  from  the  report  in  the  court 
below,  where  tne  sections  of  the  Acts  of  Parliament  are  set  out 
at  p.  442,  note  (2>),  the  2nd  section  of  2  Geo.  2,  c.  25^  being  by 
mistake  printed  sect.  10. 

Benjamin,  Q.C.,  Atherley  Jones,  Hedderwick,  and  Russell  8prait 
appeared  for  the  appellant,  and  contended  that  the  whole  of  the 
perjuries  set  out  in  the  two  counts  amounted  to  one  and  the  same 
proceeding  in  fact,  the  object  being  the  same,  to  recover  the 
estates,  and  therefore  that  only  one  sentence  could  be  passed  in 
respect  of  them ;  and  that  the  yerdict,  being  general  on  both 
counts,  only  covers  what  is  common  to  both.  The  authorities 
require  a  special  verdict  on  each  count  to  justify  a  separate 
sentence  in  each.  See  the  observations  of  Lord  Denman  and 
Lord  Campbell  in  O'Oonnell  v.  The  Queen  (11  CI.  &  P.  155), 
citing  JS.  V.  Rhodes  (2  Ld.  Raym.  886),  and  R.  v.  Powell 
(2  B.  &  Ad.  75).  See  also  the  opinion  of  Tindal,  C.J.  in 
(yOonnelVs  case;  and  the  case  of  Ryalls  v.  The  Queen  (11  Q.  B. 
781)  shows  that  ''perjury  "  is  to  be  considered  nomen  colleetivum 
like  '' misdemeanour ''  in  R.  v.  Powell,  See  also  R.  v.  Ellis 
(6  B.  &  C.  145).  Secondly,  on  an  indictment  for  a  common  law 
offence  only  the  common  law  punishment  can  be  inflicted,  unless 
the  indictment  concludes  ''against  the  form  of  the  statute,'' 
&o,,  which  is  necessary  for  the  statutory  punishment.  This  does 
not  affect  the  sufficiency  of  the  indictment  for  a  conviction,  which 
is  all  that  statute  14  &  15  Vict.  c.  100,  s.  24,  was  directed  to,  but 
only  the  punishment.  See  2  Hale's  Pleas  of  the  Crown,  191 ; 
2  Hawkins'  Pleas  of  the  Crown,  c.  25,  s.  116;  2  Chitty's 
Criminal  Law,  c.  9,  p.  316.  Thirdly,  the  statute  2  Geo.  2,  c.  25, 
B.  2,  shows  that  a  common  law  punishment  ought  to  have 
preceded  the  sentence  of  penal  servitude ;  the  words  are  words 
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O18TB0      of  compnlsion  j  and  further^  that  section  imposes  seven  years^ 
TbeQuebn    P^^^  servitude  as  the  maximnm  punishment  for  peijiuy^  and 

'   therefore  the   sentence  in  the  present  case,  which  practically 

1881.        amounts  to  fourteen  years,  was  bad.     See  B.  v.  Price  (6  Bast, 

Indhment-^  323) ;  R.  v.  Wilhes  (19  Howell's  State  Trials,  1075,  and  4  Burr. 

Several amnta  2527).     i2.  V.  Bobinsoti  (I  Moo.  C.  C.  413)  may  be  cited  against 

-^Several  »«»-  this  Contention,  but  that  was  only  a  dictum,  and  under  a  diflferent 

tenets,       statute.     See  also  R.  v.  Outbush  (L.  Rep.  2  Q.  B.  379;  10  Cox 

C.  0.  489),  and  the  American  decision  in  Tweed  v.  Lipscornb  (16 

Sickels,  N.  Y.  Bep.  559),  where  the  point  was  distinctly  decided. 

The  following  authorities  were  also  referred  to  in  the  argument : 

R.  V.  Trueman,  8  0.  &  P.  727) ;  Orepps  v.  Burden  (Cowp.  640)  ; 

R.  V.  Benfield  (2  Burr.  980) ;   R.  v.  Aylett  (1  T.  R.  69) ;  R.  v. 

Galloway  (1  Moo.  0.  0.  234) ;  R.  v.  Roberta  (Oarthew,  226)  ; 

R.  V.  Kingston  (8  Bast,  41 ;  Com.  Dig.  tit.  "  Indictment,"  p.  510)  j 

jB.  v.  Jones  (2  Camp.  131). 

The  Attorney 'General  (Sir  H.  James,  Q.C.),  the  Solicitor- 
General  (Sir  F.  Herschell,  Q.C.),  Poland,  and  A.  L,  Smith,  who 
appeared  for  the  respondent,  were  not  called  upon  to  address  the 
House. 

At  the  conclusion  of  the  arguments  for  the  appellant,  their 
Lordships  gave  judgment  as  follows : 

The  LoBD  Chancellor  (Lord  Selborne). — My  Lords:  Notwith- 
standing that  the  case  has  been  argaed  at  the  bar  of  the  House  with 
so  much  ability  and  zeal  in  support  of  the  appeal,  I  believe  your 
Lordships  are  agreed  that  it  is  unnecessary  to  call  upon  the  learned 
counsel  for  the  Crown  to  answer  the  objections  which  have  been 
raised  to  the  judgment  pronounced  by  the  Court  of  Queen's  Bench. 
No  fewer  than  six  objections  have  been  taken  to  that  judgment, 
and  I  will  deal  with  them  shortly,  reserving  to  the  last  that 
which  alone  appeared  to  me  to  be  seriously  relied  upon  by  the 
leading  counsel  for  the  appellant.  The  first  objection  to  the 
judgment  was  that  there  was  no  finding  of  guilty  upon  each 
count,  but  that  there  was  a  general  finding  of  guilty  upon  the 
charges  which  were  contained  in  both  counts.  This  objection 
was  founded  upon  the  language  of  the  verdict,  which  was  as 
follows  :  ^'  And  now  at  this  day — that  is  to  say,  on  the  said 
Saturday,  the  28th  day  of  February,  in  the  year  of  our  Lord 
1874,  the  jurors  aforesaid  so  empanelled  and  sworn  as  aforesaid, 
to  try  the  issues  so  joined  as  aforesaid,  upon  their  oath  say  that 
the  said  Thomas  Castro,  otherwise  called  Arthur  Orton,  otherwise 
called  Sir  Roger  Charles  Doughty  Tichborne,  Bart.,  is  guilty  of 
the  premises  on  him  above  charged  in  and  by  both  counts  of  the 
indictment  aforesaid  above  specified  in  the  manner  and  form  as 
aforesaid,  as  by  the  indictment  aforesaid  is  above  supposed 
against  him.''  I  need  not  say  more  with  regard  to  this  objection 
than  that  it  appears  to  be  founded  upon  a  perverse  and  an 
unreasonable  construction  of  the  language  of  the  verdict,  which 
clearly  refers  to  each  count.  The  second  objection  was  that  the 
indictment  did  not  conclude  with  the  words  contra  formam  stattiii. 
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In  reference  to  this  objection^  I  may  say  that^  before  the  passing      OAnxo 
of  the  14  &  15  Vict.  c.  100,  it  undoubtedly  was  the  law — for,   ^^  ^j^^^^ 

although  it  was  a  mere  technicality,  it  was  still  settled  law — that        

an  indictment  founded  on  a  statute  should  contain  those  words,  1881. 
in  order  to  justify  the  infliction  of  a  statutory  punishment  for  an  j^^^T"  *  . 
offence  which  was  also  a  common  law  offence.  It  was,  however,  for  Several  counts 
the  very  purpose  of  obviating  the  inconvenience  and  the  unreason-  ^Several  Ben- 
able  consequences  of  that  and  other  similar  technical  rules  relating  '^^- 
to  the  form  of  pleading  in  criminal  cases  that  the  statute  of  the 
14  &  15  Vict.  c.  100,  was  passed,  which  said  that  no  indictment 
should  be  held  insufficient  by  reason  of  the  omission  of  those 
forms.  It  was  argued  that  the  language  of  the  statute  merely 
meant  that  the  indictment  from  which  those  words  were  omitted 
should  not  be  held  bad,  but  that  it  was  not  sufficient  to  warrant 
the  assumption  that  the  statutory  penalty  could  be  inflicted 
under  an  indictment  from  which  those  words  were  omitted.  I 
am  of  opinion  that  to  place  such  a  narrow  construction  upon 
the  words  in  a  remedial  statute  intended  to  get  rid  of  incon- 
venient technicalities  would  be  a  very  great  mistake  on  your 
Lordships'  part.  When  the  statute  said  that  the  indictment 
from  which  those  words  were  omitted  should  not  be  held 
insufficient,  I  am  of  opinion  that  it  was  not  intended  that  the 
indictment  from  which  those  words  were  omitted  was  to  be  held 
insufficient  for  any  purpose  for  which  it  would  have  been  sufficient 
if  it  had  contained  those  words.  That,  therefore,  disposes  of  the 
second  point.  The  third  objection  to  the  judgment  was  founded 
upon  the  words  of  the  statute  of  2  Geo.  2,  c.  25,  and  it  was 
contended  that  the  sentence  wks  bad  because  the  punishment 
inflicted  was  not  an  addition  to  some  other  and  further  punish- 
ment which  might  have  been  inflicted  if  that  statute  had  not 
been  passed.  This  objection  applies  equally  to  both  terms  of 
penal  servitude,  but,  in  my  opinion,  there  is  no  foundation 
whatever  for  it.  It  is  based  on  these  words,  in  sect.  2  of  the 
statute  :  ''  And  the  more  effectually  to  deter  persons  from  com- 
mitting wilful  and  corrupt  perjury  or  subornation  of  perjury,  be 
it  further  enacted  by  the  authority  aforesaid,  that,  besides  the 
punishment  already  to  be  inflicted  by  law  for  so  great  crimes, 
it  shall  and  may  be  lawful  for  the  Court  or  Judge  before  whom 
any  person  shall  be  convicted  of  wilful  and  corrupt  perjury,  or 
subornation  of  perjury,  according  to  the  laws  now  in  being,  to 
order  such  person  to  be  sent  to  some  House  of  Correction  within 
the  same  county  for  a  term  not  exceeding  seven  years,  there 
to  be  kept  to  hard  labour  during  all  the  said  time,  or  otherwise 
to  be  transported'' — I  do  not  think  we  need  pursue  the  alternative 
of  transportation — ''and  thereupon  judgment  shall  be  given 
that  the  person  convicted  shall  be  committed  or  transported 
accordingly,  over  and  beside  such  punishment  as  shall  be 
adjudged  to  be  infficted  on  such  person  agreeable  to  the  laws 
now  in  being."  Even  if  the  punishment  which  the  laws  in  force 
for  the  time  being  permitted  to  be  inflicted  for  perjury  before 
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Ojlbtbo       that  Btatate  was  passed  had  been  diverai  generis  from  that  which 
Thb  QuKKN    ^'''^^^^  ^®  suffered  ander  this  clause  in  all  respects^  I  still  greatly 

'   donbt  whether  it  would  be  a  reasonable  construction  of  the  clause 

1881.  to  hold  that  it  requires  cumulative  punishments  under  the  common 
In^ctment—  ^^'  ^^  *^®  Statute  of  Elizabeth,  and  also  under  this  Act  of 
Several  counts  G-eorgo  II.  in  all  cases.  I  think  it  probable  that  this  would  be 
—Several  een-  the  reasonable  construction — that  it  meant  to  leave  the  Judge 
tences,  qhqjx  discretion  as  he  had  before  at  common  law  with  regard  to 
common  kw  punishment,  which  he  might  or  might  not  think  it 
right  to  inflict  in  addition  to  the  power  to  punish  within  the  limits 
authorised  bv  this  statute.  Bat  I  do  not  think,  according  to  the 
view  which  I  take  of  the  matter,  that  even  that  question  need 
be  determined,  because  the  substance  of  the  provision  is  this : 
whereas  before,  this  offence  was  punishable  by  imprisonment 
simply,  the  ad^tional  power  is  given  to  commit  to  the  house  of 
correction  for  a  time  not  exceeding  seven  years,  there  to  be  kept 
to  hard  labour,  which  certainly  must  necessarily  include  the 
addition  of  the  period  of  hard  labour  in  the  house  of  correction 
over  and  above  the  imprisonment.  That  there  should  be  a  distinct 
and  separate  term  of  imprisonment,  besides  the  imprisonment 
in  the  house  of  correction  to  which  hard  labour  is  superadded, 
does  not  seem  to  me  to  be  at  all  within  the  reasonable  inter- 
pretation of  the  statute.  That  is  no  doubt  an  objection 
which  a  prisoner  convicted  and  sentenced  is  perfectly  at  liberty 
to  urge,  if  he  can  make  it  good  at  law.  It  means  not  that  he 
has  received  too  severe  punishment,  but  that  he  ought  to  have 
received  more  punishment  still,  and  the  interpretation  which  I 
propose  to  your  Lordships  to  put  upon  the  words  of  the  statute  is 
not  adverse  to  persons  sentenced  for  criminal  offences  of  this  kind, 
but  one  of  rather  greater  leniency,  and  more  in  their  favour. 
The  next  objection  is  that,  the  perjury  in  question  having 
been  committed  in  one  and  the  same  proceeding,  it  could  not  be 
made  the  subject  of  two  separate  punishments.  No  authority, 
however,  was  cited  to  show  that  perjury  committed  in  the  Court 
of  Chancery  in  1868  and  perjury  committed  before  the  Chief 
Justice  of  the  Common  Pleas  in  1871  must  be  regarded  as  consti- 
tuting one  and  the  same  offence,  even  although  they  had  one 
common  object — that  of  substantiating  a  claim  to  certain  estates. 
I  should  have  been  of  opinion  that  the  offences  were  separate, 
even  although  the  assignments  of  perjury  in  each  count  had  been 

Precisely  the  same,  but  in  point  of  fact  there  are  some  which  are 
ifferent.  There  were  two  distinct  offences  committed  at  two 
distinct  times  in  two  distinct  suits,  and  it  is  clear  that  the 
appellant  was  indictable  in  respect  of  each  of  them.  It  has 
further  been  very  zealously  argued  at  your  Lordships'  bar  that, 
however  many  counts  there  might  be,  only  one  judgment  could 
be  properly  passed  upon  one  indictment  for  misdemeanour.  No 
authority  whatever  has  been  cited  in  support  of  that  contention,  but 
the  case  of  O'Oonnell  v.  The  Queen  {ubi  sup,),  which  has  been  so 
often  referred  to  for  other  purposes,  is  a  full  authority  against  it. 
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I  do  not  think  it  necessary  to  refer  to  any  other  authority  than  to      Oastbo 
read  two  or  three  passages  whioh  are  to  be  found  in  the  opinions   .     ^ 
delivered  in  that  case.  In  the  first  place  Parke,  B.  (p.  295)  says  this :     ^^J^^- 
'^  If  this  point  were  to  be  considered  independently  of  the  under-        1881. 
stood  rule  upon  the  subject,  and  supposing  that  no  such  rule    -  ^TTV.^ 
existed,  I  should  say  that,  where  an  indictment  contains  several  Several  counts 
counts,  each  ought  to  be  brought  to  its  proper  legal  termination  —Several 
by  a  proper  judgment.     The  practice  has  grown  up,  and  much       tencea. 
increased  in  modem  times,  of  introducing  many  counts  into  one 
indictment;  and  though  we  know  practically  that  these  are  most 
frequently   descriptions   only  in   different  words   of   the    same 
offence,  they  are  allowable  only  on  the  presumption  that  they  are 
different  offences,  and  every  count  so  imports  on  the  face  of  the 
record,  as  Buller,  J.  states  in  B.  v.  Young  (3  T.  R.  106),  though 
Taunton,  J.  intimated  a  different  opinion,  I  think  without  sufficient 
ground,  in  B.  v.  Powell  (2  B.  &  Ad.  78).     The  question  then  being 
how  these  counts  are  to  be  dealt  with  on  the  face  of  the  record, 
I  should  have  said,  a  prioriy  that  it  was  the  duty  of  the  Court 
acting  between  the  Crown  and  the  accused,  and  the  right  of  the 
accused  to  have  the  charge  of  each  offence,  for  as  such  I  must  treat 
it,  properly  and  fiually  disposed  of  on  the  record,  so  that  the 
accused,  as  well  as  the  Crown,  might  know  for  what  offence  the 
punishment  was  inflicted,  and  for  what  not.''     I  will  now  refer  to 
what  was  said  in  this  House  by  two  noble  and  learned  Lords  who 
took  part  in  the  judgment  which  the  House  pronounced,  namely. 
Lord  Denman,  then   Lord  Chief  Justice,  and  Lord  Campbell, 
aflberwards  Lord  Chief  Justice.     Lord  Denman  said  :  '*  So,  with 
regard  to  several  counts  in  criminal  cases,  the  objection  may  be 
entirely  avoided  by  the  Court  passing  a  separate  judgment  upon 
each  count,  and  saying,  '  We  adjudge  that  upon  this  count  on 
which  the  prisoner  is  found  guilty  he  ought  to  suffer  so  much ; 
that  on  the  second  count  he  ought,  on  being  found  guilty,  to 
receive  such  a  punishment.     Whether  the  count  turns  out  to  be 
good  or  not  we  shall  now  pronounce  no  opinion.' ''   Lord  Campbell 
adds  (p.  415) :  '^  It  is  an  utter  mistake  to  suppose  that  there  is 
only  one  cor  pita  delicti  which  is  made  the  subject  of  several 
counts  in  one  indictment.     Even  with  respect  to  felony,  the  law 
supposes  a  separate  offence  to  be  charged  in  each  count ;  and  in 
misdemeanours  there  are  not  unfrequently  in  the  different  counts 
entirely  different  offences,  of  different  sorts,  committed  at  different 
times.''    And  I  may  add  that  the  judgment  of  the  House  in  that 
case  was  that,  if  there  were  not  a  separate  judgment  on  each 
count,  then,  if  there  were  one  count  bad  at  law,  the  judgment, 
being  incapable  of  being  referred  to  the  good  counts,  must  be 
regarded  as  distributed  among  them  all,  and  the  whole  pro- 
ceeding would  fail.     I  must  say  that  I  heard  this  point  argued 
by   the  junior   counsel   for  the  appellant  with  some  surprise, 
because  1  understood  that  it  had  been  given  up  by  his  learned 
leader.     This  brings  me  to  the  remaining  objection,  and  the  only 
one  of  substance  in  the  case,  which  is,  that  a  separate  and 
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Gaotbo      camalative  sentence  of  seven  years'  penal  servitude  was  imposed 
Thb  Otjm      ^P^^*^  *^®  appellant  in  respect  of  each  connt  of  the  indictment, 

*   whereas  by  2  Geo.  2,  c.  25,  s.  2,  and  the  Acts  of  Parliament 

1881.  amending  the  same,  the  maximum  term  of  penal  servitude  that 
In^t  /—  ^^^^^  ^^  inflicted  in  respect  of  the  offence  charged  in  the  indict- 
Several  anmis  nicnt  was  scvcn  years  only,  and  no  greater  penalty  could  be 
^Several  sen-  imposed  for  any  offence  or  offences  charged  in  one  and  the  same 
fences.  indictment  greater  than  the  mskximum  penalty  imposed  by  the 
law  for  such  offence  or  offences.  If  it  were  not  possible  consistent 
with  the  law  to  inflict  cumulative  punishments,  one  to  take 
effect  after  the  expiration  of  the  other,  this  argument  might  have 
had  some  weight.  It  had,  however,  been  settled  in  that  House 
as  long  ago  as  1 769,  in  the  case  of  B.  v.  Wilkes  [ubi  sup.),  that  the 
proper  course  when  more  than  one  sentence  had  to  be  pronounced 
was  that  the  second  term  of  punishment  should  commence  at  the 
expiration  of  the  first.  To  the  reasons  given  for  that  by  Wilmot, 
C.J.,  and  apparently  adopted  by  this  House,  I  will  shortly  refer. 
I  will  first,  however,  state  the  question  which  was  raised  and  put 
to  the  Judges,  which  was  this :  "  Whether  a  judgment  of 
imprisonment  against  a  defendant  to  commence  from  and  after 
the  determination  of  an  imprisonment  to  which  he  was  before 
sentenced  for  another  offence  is  good  in  law  f  to  which  the 
learned  Judges  returned  an  affirmative  answer  in  the  terms  of  the 
question ;  and  thereupon  this  House  affirmed  the  judgment  which 
had  been  in  fact  so  pronounced.  That  was  a  case  of  misde- 
meanours, and  the  material  passages  which  I  think  it  worth 
while  to  refer  to  in  the  opinion  delivered  by  Wilmot,  C.J.,  and 
reported  in  19  Howell's  State  Trials  1133,  are  these:  ^'In 
treasons  and  felonies  there  is  a  certain  known  judgment  which 
cannot  be  departed  from,  viz.,  in  the  present  tense  of  the 
subjunctive  passive;  but  in  misdemeanours,  where  the  punish- 
ment is  discretionary,  the  limitation  as  to  time  seems  only 
to  be  that  the  punishment  shall  take  place  before  a 
total  dismission  of  the  party;  a  punishment  shall  not 
hang  over  a  man's  head  when  he  has  been  once  dis- 
charged ;  that  is  properly  a  punishment  in  futuro.  But  whilst 
he  remains  under  a  state  of  punishment,  whilst  he  is  suffering 
one  part  of  his  punishment,  he  is  very  properly  the  object  of  a 
different  kind  of  punishment  to  take  place  during  the  con- 
tinuance of  the  former,  or  immediately  after  the  end  of  it.''  And  a 
little  further  on  he  says  that  if  the  punishment  had  been  inflicted 
by  imprisonment  for  twelve  months,  then,  as  the  prisoner  was 
already  sentenced  to  ten  months,  it  would  have  been  only  an 
imprisonment  for  two ;  in  other  words,  that  the  power  which  the 
Court  thought  fit,  having  discretion  to  exercise,  of  awarding  a 
period  of  twelve  months'  imprisonment  for  the  second  offence, 
could  not  have  been  exercised  unless  it  were  by  placing  it  after 
the  expiration  of  the  first.  Now  I  will  observe  that  in  a  case 
like  the  present,  where  the  statutory  power  is  to  imprison 
for  a  term  not  exceeding  seven  years,  if  you  were  to  pass  two 
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simnltaneoas  sentences  commencing  at  the  same  time,  it  wonld       Gastbo 
be  manifest  that  for  the   second  offence  there  wonld  be  no   rp^Qu^jj, 

punishment  at  all  suffered,  even  though  it  were  given  for  the        

maximum  period.  Then  later  Wilmot,  O.J.  says  this:  "We  1881. 
cannot  explore  any  mode  of  sentencing  a  man  to  imprisonment  ^  ji^t^t^ 
who  is  imprisoned  already,  but  by  tacking  one  imprisonment  to  Several  counts 
the  other,  as  is  done  in  the  present  case.*'  So  far,  therefore,  as  Several  «»- 
relates  to  misdemeanours,  and  subject  to  the  question  whether  '*"^**- 
this  authority  would  apply  when  the  aggregate  of  the  two  punish- 
ments exceeds  in  point  of  time  that  which  there  would  have  been 
power  to  award  for  either  offence  alone,  subject  to  that,  the 
case  of  Reg.  v.  Wilkes  {ubi  sup,)  in  this  House  is  a  clear  and 
distinct  authority  in  favour  of  the  proposition  that  when  a  man 
is  found  guilty  of  two  distinct  misdemeanours,  being  distinct 
and  separate  offences,  and  not  the  same  (I  apprehend  that  it 
makes  no  kind  of  difference  whether  it  be  by  two  indictments 
simultaneously  tried  and  found  against  him,  or  upon  two  counts 
in  one  and  the  same  indictment),  there,  not  only  a  competent, 
but  the  proper  course  independent  of  any  statutory  legislation, 
was  and  is  to  pronounce  a  second  sentence  of  imprisonment, 
within  the  power  of  the  court  as  to  duration,  to  begin  after  the 
expiration  of  the  first.  If  that  be  so,  I  ask  what  difference  can 
it  make  that  a  statute  has  said  that  for  a  single  offence,  instead 
of  having  a  discretionary  power  to  imprison  for  any  term  that 
may  be  thought  fit,  the  Court  shall  have  power  to  imprison  for  a 
term  not  exceeding  seven  years  ?  The  only  difference  it  makes 
is  this,  that  for  each  offence  the  Court  can  go  as  far  as  seven 
years,  and  cannot  go  further ;  but  the  moment  that  it  is  ascer- 
tained that  it  is  proper  for  the  Court  to  make  a  second  sentence 
for  a  distinct  offence  commencing  after  the  expiration  of  the 
imprisonment  to  be  suffered  for  the  first,  then  the  sentence  so 
commencing,  being  for  seven  years  only,  is  not  within  the  sense  of 
the  statutory  limit,  and  it  is  a  mere  fallacy,  the  moment  that  yon 
understand  the  point  of  the  case  of  Rex  v.  Wilkes  {ubi  sup.),  to 
mix  up  the  two  together  as  if  they  were  one  offence,  and  to  say  that 
because  only  one  seven  years  can  be  inflicted  for  a  single  offence, 
therefore  only  seven  years  in  the  aggregate  can  be  inflicted  for 
two  offences.  The  statute  has  not  said  so,  and,  having  regard  to 
what  the  House  decided  in  the  case  of  Rex  v.  Wilkes  {ubi  sup.),  it 
would  be  perfectly  nugatory,  and  would  be  absolutely  depriving 
the  court  of  the  power  of  postponing  the  commencement  of 
sentence,  to  say  that  it  ought  to  be  so.  If  the  argument 
were  good  for  anything,  it  would  be  good  not  only  to  cut  off  the 
seven  years,  but  to  cut  off  any  part  of  the  seven  years.  If  the 
first  sentence  was  for  the  full  period  of  seven  years,  the  result 
would  be  that  it  would  be  impossible,  according  to  that  argu- 
ment, to  sentence  a  man  for  a  second  offence  for  a  period  to 
commence  after  the  end  of  the  first.  It  does  not  stop  there, 
because  since  1769  the  Legislature  has  thought  fit  to  extend  this 
principle  even  to  cases  of  felony.     By  the  Act  7  &  8  Geo.  4,  c.  28, 
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0A8Tn>      it  was  so  provided^  there  being  added,  ex  caiUeld,  as  I  concei^e^ 

The  Qubbn    ^  ^^  ^^^  ^^  ^^^^*  ^^  ^^  ^^^  '^^^  which  dealt  with  the  matter, 

'    and  expressly  said  that  when  a  person  was  ^'  already  imprisoned 

1881.        under  sentence  for  another  crime,  it  shall  be  lawful  for  the  Court 

IfuHctmau^  to  award  imprisonment  for  the  subsequent  offence  to  commence 

Several  counts  ^t  the  expiration  of  the  imprisonment  to  which  such  person  shall 

^Several  een-  have  been  previously  sentenced,''   these  words,   ^'  although  the 

tences.      aggregate  term  of  imprisonment  may  exceed  the  term  for  which 

the  punishment  could  be  otherwise  awarded.''    I  have  left  out 

the  alternative  of  transportation  for  shortness  only.     I  apprehend 

that  if  those  last  words  had  not  been  there  the  effect  would  have 

been  practically  the  same ;  but  those  words  at  all  events  show 

that  as  far  as  those  cases  are  concerned   the  intention  of  the 

Legislature  when  expressly  dealing  with  them  was  the  same  as  I 

conceive  would  have  resulted  in  law  from  the  rule  which  was 

settled  in  this  House  in  the  case  of  Rex  v.  Wilkes  {vhi  sup.),  as  to 

cases  of  misdemeanour.    That  was  followed  up  by  the  case  of  Bex  v. 

Robinson  (I  Mood.  C.  C.  413),  in  which  thirteen  learned  Judges 

were  of  opinion  that  there  being  two   distinct  misdemeanours 

charged  in  the   same  indictment  in  different  counts,  and   one 

sentence    for    two.  years'   imprisonment   passed,  that  was   bad^ 

because  by  statute  one  year  was  the  maximum  term  which  the 

Court  had  the  power  to   inflict  for  that   offence;    but  all  the 

thirteen  Judges  (all  but  Parke,  B.  and  Patteson,  J.  being  present) 

are  stated  to  have  been  unanimously  of  opinion  that  the  sentence 

was  incorrect,  and  that  there  should  have  been  consecutive  jndg- 

ments  of  one  year's  imprisonment  each.      The  conviction  was 

therefore  held  to  be  bad.    Now  that  was  a  case  of  misdemeanour ; 

it  was  not  a  case  of  felony;  it  is  therefore,  as  far  as  the  opinion 

of  the  thirteen  Judges  goes,  expressly  in  point  on  this  occasion. 

After  that  another  Act  of  Parliament  was  passed^  giving  justices, 

in  the  exercise  of  summary  jurisdiction  in   criminal  cases,   a 

similar  power  to  that  which  had  been  given  to  the  courts  by  the 

Act  of  the  7  &  8  Geo.  4.     That  Act  was  the  11  &  12  Vict.  c.  43. 

It  said  (s.  25)  that  where  justices  upon  information  should  adjudge 

a  defendant  to  be  imprisoned,  and  the  defendant  should  '^  be  then 

in  prison  undergoing  imprisonment  upon  a  conviction  for  any 

other  offence,  the  warrant  of  commitment  for  the  subsequent 

offence  shall  in  every  such  case  be  forthwith  delivered  to  the 

gaoler  to  whom  the   same   shall   be   directed,"   and  it   should 

be    lawful    for    the    justices  issuing    it,   if   they  thought    fit, 

to  award    imprisonment    for    such    subsequent    offence   which 

should    commence    at     the    expiration    of    the    imprisonment 

to    which    such    defendant     should     have    been     previously 

adjudged    or    sentenced.      The    Legislature    did    not   add    in 

that    statute    the    words,    '^although   the    aggregate    term  of 

imprisonment  should  exceed  the  term  for  which  the  punishment 

might  othermse  be  awarded."    A  question  under  that  statute 

came  before  the  Court  of  Queen's  Bench  in  the  case  Reg.  v. 

Outhush  (L.  Rep.  2  Q.  B.  379 ;  10  Cox  C.  C.  489),  and  the 
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only  difficulty  that  was  felt  there  by  the  learned  jadges^  if  any      Oistbo 

difBcolty  was   seriously  felt^   was    this — that   the   language   <>f  m     ^ 

the   one    statute  was:    '^Whenever    sentence   shall   be  passed     ""^iLf"* 

for  felony  upon  a  person  already  imprisoned   under  sentence       1881. 

for    another    crime ;''    and    the    words    of   the    latter    statute    ..  ^ZZL*^ 

were,  '^such   defendant   shall   be   then  in  prison    undergoing  Several  counts 

imprisonment ;''   and  the  later  statute^  being   thus  expressed^  —Several 

seemed  to  jastify  the  argument  that  if  he  had   not  actually       ''"^^ 

got   into    prison,    although   a    sentence   of   imprisonment  had 

been   pronounced  upon   him,  the  clauses  did  not  apply.     But 

that  was  held  to  be  an  untenable  argument.     Cockburn,  C.J. 

stated,  after  communicating  with  the  other  judges,  that  it  was 

ascertained  that   the  practice  of  the  Judges,  as  far  as   living 

judicial  memory  went,  under  the  Act  of  7  &  8  G-eo.  4,  had  been  to 

act  upon  that  statute  whenever  more  than  one  case  of  felony  was 

established  against  a  man,  and  he  was  convicted  of  them  at  one 

and  the  same  time,  to  make  the  sentence  of  imprisonment  for  the 

second  or  third  offence,  as  the  case  might  be,  commence  at  the 

expiration  of  the  sentence  previously  awarded.     The  learned 

Chief  Justice,  although  admitting  that  there  was  some  technical 

difficulty,   not  in  any  other   part   of  the   matter,   but    in  the 

particular  words  I  have  read,  which  seemed  to  contemplate  that 

the  man  should  be  actually  in  prison,  yet  thought  the  reason  and 

substance  of  the  case  to  be  so  clear,  in  addition  to  the  authority 

to  be  derived  from  the  exposition  based  upon  the  earlier  statute 

by  the  uniform   practice,   as  to   make  it  right  to    hold    that 

cumulative  sentences  might  be  awarded  under  those  statutes  even 

though  the  man  had  not  already  found  his  way  to  prison ;  and 

in  point  of  fact  one  sentence  was  passed  practically  at  the  same 

time  as  the  other.    The  practice,  therefore,  as  far  as  can  be 

ascertained  from  any  of  the  authorities,  or  from  any  of  the  books, 

has  been  uniform  in  favour  of  consecutive  cumulative  sentences 

of  this  kind ;  and  if  it  were  not  so  it  would  be  difficult  to  see 

how  it  would  be  possible  that  any  punishment  at  all  could  be 

inflicted  for  more  than  one  offence,  if  the  convictions  took  place 

at  the  same  time.     I  believe  I  haVe  now  said  everything  that 

occurs  to  me  as  important  to  say  to  your  Lordships  with  regard 

to  this  case,  because,  upon  the  decision  in  the  State  of  New  York 

in  the  case  of  Tweed  v.  Lipscombe,  it  is  sufficient  for  me  to  say 

that  it  appears  to  me  to  proceed  upon  New  York  law  and  not 

upon  English  law;  and  the  cardinal  proposition  upon  which  it 

all  depends  is  one  of  those  which,  if  the  view  I  have  submitted 

to  your  Lordships  is  correct,   we  must  reject    as    erroneous, 

namely,  that  only  a  single  judgment  can  be  pronounced  upon  a 

single  indictment.     For  all  these  reasons,  and  also  bearing  in 

mind  that  the  Courts  before  whom  this  question  has  already  come 

have  unanimously  agreed  in  their  determination  that  there  is  no 

error  in  this  record,  I  must  move  your  Lordships  to  affirm  the 

judgment,  and  to  dismiss  the  appeal. 

Lord  Blacxbubn. — My  Lords :  I  have  never  been  able,  from 
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Castro      the  beginning  to  the  end^  to  entertain  the  least  doubt  that  the 
Q  judgment  in  this  case  should  be  affirmed.     The  first  point  which 

HE  ygoBBK.   y^^  i^QQjx  made  on  behalf  of  the  plaintiff  in  error  I  think  only 
1881.        requires  to  be  stated  to  answer  itself.     It  has  been  said  that, 
,  ,r  when  there  was  in  the  Court  of  Chancery  a  proceeding  pending 

Several  counts  to  Set  aside  some  outstanding  term  in  order  to  permit  a  trial  at 
-^Several  sen  law  in  an  action  of  ejectment,  and  in  the  course  of  that  the 
tences,  plaintiff,  who  is  now  the  prisoner,  being  sworn,  committed  wilful 
and  corrupt  perjury,  for  the  purpose  of  misleading  the  Court  of 
Chancery  in  that  suit,  that  was  not  a  different  offence,  or  rather, 
that  the  offence  was  substantially  the  same  as  the  offence 
he  committed  afterwards,  at  the  trial  of  the  ejectment,  in 
swearing  falsely,  and  committing  wilful  perjury,  with  the  intent  to 
mislead  the  court  that  was  trying  the  question  of  ejectment.  It  is 
said  that  they  were  substantially  the  same  offence,  because  both 
perjuries  were  committed  in  suits  in  which  the  ultimate  object 
was  to  recover  certain  estates  situate  in  Hampshire  and  Dorset- 
shire. Taking  that  to  be  the  point,  and  stating  it  in  that  way, 
it  does  seem  to  me,  upon  the  face  of  it,  to  be  difficult  to  state 
anything  which  would  make  it  more  obviously  wrong  than  the 
mere  statement  of  the  case  does.  We  have  nothing  whatever  to 
do  with  the  ultimate  object  of  the  perjury.  The  crime  of  perjury 
was  complete  as  soon  as  the  man  wilfully  and  falsely  swore  a 
matter  with  the  intention  to  mislead  the  Court  of  Chancery. 
The  crime  of  perjury  was  complete  when,  at  a  subsequent  time, 
the  same  man  wilfully  and  intentionally  made  a  false  statement 
on  oath  with  intent  to  mislead  the  Court  of  Common  Pleas.  No 
doubt  his  object  in  each  case  was  to  recover  the  same  estates. 
In  like  manner,  in  the  case  which  was  put  by  way  of  illustration, 
the  object  of  a  man  who  breaks  open  a  house  in  the  country  with 
the  intention  to  steal  a  jewel-case,  and,  finding  that  the  lady  has 
carried  it  off  to  London,  goes  off  to  London,  and  breaks  into  a 
house  in  London,  and  gets  the  jewel-case,  his  object  in  each  case 
is  to  get  the  jewels,  but  no  one  will  dispute  that  the  two  house- 
breakings are  two  crimes.  It  would  have  been  quite  possible, 
if  the  Legislature  had  been  so  absurd,  to  have  so  worded  the 
Act  of  Geo.  2,  as  to  say  that,  when  a  man  has,  with  one  object, 
committed  penury,  and  commits  afterwards  any  number  of  other 
perjuries  for  the  same  purpose,  the  aggregate  punishment  shall 
never,  nnder  any  circumstances,  exceed  the  seven  years.  Such 
a  thing,  if  properly  said  by  the  Legislature,  and  sufficiently 
expressed,  would  of  course  be  valid,  but  it  is  not  pretended  that 
there  is  a  word  in  the  statute  of  Geo.  2,  which  can  by  any 
torturing  in  argument  afford  a  basis  for  that  proposition.  The 
next  point,  I  think,  namely,  that  the  words  contra  formam  siatuti 
were  not  inserted  here,  rests  upon  one  of  those  technical  rules 
which  have  been  most  properly  abolished  by  the  Act  14  &  15 
Yict.  c.  100,  and  I  think  I  need  say  no  more  upon  that  than  that 
the  Act  clearly  said  in  effect,  that  where  any  indictment  would 
have  required  contra  formam  statuti  before  that  Act  was  passed, 
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it  shall  hereafter  be  jnst  as  good  and  snfficient  for  all  purposes  as      Gastbo 
if  it  had  contained  those  words.     The  next  point  is  this :  it  is  ^ 

attempted  to  say  that  the  statute  of  Gteo.  2  requires  that  before      °' 
you  can  pass  a  sentence  of  penal  servitude  you  shall  first  pass  a        1881. 
sentence  such  as  would  have  been  capable  of  being  passed  before    r^^7"^_ 
that  Act  was  passed.     I  can  only  say  that  I  cannot  construe  tho  Several  counts 
words  as  meaning  that.     The  words  of  the  statute  seem  to  mo  —Several  een- 
to  express  very  plainly  that  the  Court  may  give  this  punishment^       tenou, 
and  then  the  Act  proceeds  to  give  the  form  of  judgment;  and  says 
that  the  prisoner  may  be  sentenced  to  transportation^  for  which 
penal  servitude  is  substituted^  and  that  may  be  done  in  addition 
to  any  punishment  which  shall  be  awarded  at  common  law.     That 
meanS;  I  think^  any  punishment  which  is  given^  if  there  be  a  punish- 
ment in  addition.     It  does  not  mean  that  such  a  punishment  shall 
necessarily  be  given  in  order  to  be  a  foundation  for  the  other.    If 
it  did  so  the  only  effect  would  be  that  the  sentence  before  the 
House  should  be  amended  by  adding  a  fine  of  1^.  or  an  hour's 
imprisonment;  or  anything  else  the  House  might  please.  But  I  think 
it  is  quite  unnecessary  to  do  that;  for  I  feel  clear  (agreeing  there 
with  the  Court  below)  that  the  construction  of  the  Act  is  not  that 
which  is  contended  for  by  the  plaintiff  in  error.     Then  we  come  to 
what  is  more  nearly  approaching  to  something  of  substance,  if  it  is 
really  well-founded.     I  must  say  at  once  that  I  totally  disagree  with 
what  has  been  repeatedly  asserted  by  both  the  learned  counsel  at 
the  bar,  that  the  pleadings  at  common  law  in  a  criminal  case  and 
a  civil  case  were  in  the  slightest  degree  different.    I  am  speaking, 
of  course,  of  the  time  before  the  Judicature  Acts  were  passed, 
which  swept  them  all  away.     Many  enactments  had  from  time  to 
time  been  passed  relieving  the  strictness  of   pleadings  in  civil 
cases  which  did  not  relieve  them  in  criminal  cases,  but  the  rules  of 
pleading  at  common  law  were  exactly  the  same  in  each  case.  The 
course  taken  with  regard  to  an  indictment  which  was  found  was 
this :  the  Queen  having  sent  her  commission  to  the  grand  jury, 
or  any  other  commission,  to   a   proper  tribunal,  that  tribunal 
presented  all  the  offences  charged  against  the  person,  then  if  it 
was  brought  before  the  Court  sufficiently  that  a  man  had  com- 
mitted ten  murders,  fifty  burglaries,  and  a  score  of  larcenies,  they 
would  find,  not  one  finding  as  to  them  all,  but  they  would  find 
that  he  had  committed  each  of  those  charged  offences;  and  if 
there  were  many  other  persons,  as  generally  there  are,  it  would 
be  also  found  that  those    other    persons   had  committed   the 
offences   charged  against   them   also,  and  of  this  presentment 
one  record  was  made  up.     Upon  that  a  process  could  be  issued 
against  a  man  so  charged  to  bring  him  upon  his  trial  before  a 
petty  jury  to  try  whether  he  was  guilty  of   those  offences  so 
charged,  or  not.     Now  at  common  law  there  was  no  objection 
whatever  in  point  of  law  to  bringing  a  man  who  was  charged 
with  several  offences,  whether  those  charges  were  felonies  or  mis- 
demeanours, before  one  petty  jury,  and  making  him  answer  for 
the  whole  at  one  time.     The  contrary  was  asserted  by  the  learned 
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Oasiso      oonnsel^  bnt  althotiffli  repeatedly  challenged  to  do  so^  he  did  not 
2;  ^^  ^^y  authority  m  support  of  his  contention.     There  was  no 

HI  vgp— w.  iggjj  objection  to  doing  this ;  it  was  frequently  not  fair  to  do  it, 
1881.  because  it  embarrassed  the  man  on  the  trial  if  he  was  accused  of 
Indict —  <—  several  things  at  once^  and  frequently  the  mere  fact  of  accusing  him 
Sweralwrnu  ^^  several  things  was  supposed  to  tend  to  increase  the  probability 
-Stveral  gen  of  his  being  found  guilty,  as  it  amounted  to  giving  evidence  of 
fences.  bad  character  against  him.  For  these  mixed  motives  it  was  well 
established  that  whenever  it  would  be  unfair  to  a  man  to  bring 
him  to  trial  for  several  things  at  once  an  application  might  be 
made  to  the  discretion  of  the  presiding  judge  to  say,  '^  Try  me 
only  for  one  offence,  or  try  me  only  for  two  offences ;  if  one  was 
the  real  thing  let  me  be  tried  for  one  and  one  only ;"  and 
wherever  it  was  right  that  that  should  be  done  the  Judge  would 
permit  it ;  and  it  is  further  established  by  a  long  series  of  decisions 
(I  confess  I  doubt  whether  they  were  right  at  first,  but  certainly 
they  have  been  well  established  now^  and  sanctioned  by  statute^ 
that  is  quite  clear),  that  where  the  several  charges  were  of  the 
nature  of  felony^  the  joining  of  two  felonies  in  one  count  was  so 
necessarily^  I  may  say^  uii^air  to  the  prisoner,  that  the  judge 
ought  upon  an  application  being  made  to  him,  to  put  the  prose- 
cution to  his  election,  and  send  them  to  two  tnals.  It  never 
was  decided,  indeed  the  contrary  was  often  maintained,  that  if 
that  application  for  the  election  was  not  made,  even  in  felony,  the 
joining  of  several  felonies,  that  is  to  say,  the  taking  several 
felonies  which  had  been  found  upon  the  finding  of  the  indictment 
together,  and  trying  those  several  felonies  before  one  juiy,  was 
wrong  in  point  of  law ;  on  the  contrary,  it  was  repeatedly  held 
that  it  was  right  enough,  although  if  the  proper  application  had 
been  made  at  the  proper  time  in  a  case  of  felony,  the  party 
prosecuting  would  have  been  put  to  his  election^  or  made  to  take 
one  felony  only,  and  not  both  at  the  same  time.  And  in  cases  of 
misdemeanour  it  was  by  no  means  a  matter  of  course  that  it 
should  be  done.  I  rather  think  that  in  point  of  practice,  if  the 
Judge  upon  an  application  had  been  satisfied  that  to  try  the 
prisoner  for  several  misdemeanours  together  would  have  worked 
injustice  to  him,  he  had  a  perfect  right  to  say, '^I  will  not 
work  this  injustice  by  trying  them  together ;  let  us  diminish  them 
in  number,  and  try  a  reasonable  number  and  no  more.''  I  do  not 
know  whether  that  was  ever  done  in  a  case  of  misdemeanour^ 
but  I  think  it  is  very  possible.  I  feel  very  little  doubt  that 
it  may  have  been.  I  think  that  in  such  a  case  as  the  American 
case  which  was  cited,  where  a  man  in  one  indictment  vras 
called  upon  to  answer  for  two  hundred  offences,  the  man 
might  not  unreasonably  have  said,  "  That  is  too  much  to  put  a 
man  upon  his  trial  for;  select  five  or  six,  try  me  on  those,  and  let 
the  rest  stand  over.''  I  do  not  see  that  that  would  be  at  all  an 
unreasonable  appUcation.  And  in  the  present  case,  if  an  application 
had  been  made  to  the  Court  of  Queen's  Bench  to  put  the  party 
to  his  election^  and  if  it  had  been  said,  "  I  cannot  be  fairly  tried  * 
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for  one  offence  of  peijary  committed  in  Middlesex^  if  at  the  same  Oistbo 
time  I  am  to  be  tned  for  perjnry  committed  in  London,  therefore  ^* 
there  mast  be  two  separate  trials.  If  such  an  application  had  ™^^^"'^' 
been  made,  the  Court  of  Queen's  Bench  would  doubtless  have  issi. 
said^  '^  We  will  listen  to  the  arguments  that  may  be  urged  in  its  ' — 
favour/*  What  they  could  possibly  have  been'  I  do  not  know ;  sevmlwmits 
but  no  such  application  was  made.  The  prisoner  was  tried  upon  -^Sweral  sen- 
two  indictments^  the  two  counts  were  taken  both  together^  and  *''*^- 
then  the  result  was  that  he  was  found  guilty  upon  both.  An 
attempt  was  made  to  argue  something  upon  the  wording  here^ 
namely^  that  he  was  found  guilty  of  the  nremises/'  to  the  effect 
that  it  did  not  mean  the  premises  chargea  in  each  of  the  counts, 
but  meant  only^  if  I  understand  the  argument  rightly,  such 
premises  as  were  charged  not  only  in  the  one,  but  also  in  the 
other.  In  the  first  place^  that  is  not  the  meaning  of  the  words ; 
and  secondly  it  woula  be  utterly  absurd,  because  the  one  count 
relates  entirely  to  things  which  happened  in  London  three  years 
before,and  the  other  to  things  which  happened  in  Middlesex;  there- 
fore  there  could  be  nothing  identical  in  the  two.  But  he  was  found 
guilty,  and  then  came  the  question,  what  was  the  sentence  to  be  f 
It  is  clear  tliat,  if  the  Court  had  pleased  to  grant  the  application, 
these  two  counts  might  have  been  tried — the  one  in  London 
before  a  London  jury,  and  the  other  in  Middlesex  before  a 
Middlesex  jury ;  and,  but  for  the  Act  relating  to  the  Central 
Criminal  dourt,  which  gives  that  court  jurisdiction  over  both, 
they  must  have  been  so  tried.  But,  even  now,  they  might  have 
been  so  tried,  and,  if  they  had  been  so  tried,  and  if  each  jury  had 
found  a  verdict  of  guilty  on  the  counts  brought  before  it 
separately,  Bex  v.  Wilkes  {ubt  sup,)  would  have  been  an  authority 
absolutely  in  point  as  to  the  sentence,  and  there  would  not 
have  been  a  pretext  for  saying  there  was  the  least  difference. 
But  then  it  is  put  in  the  argument  in  this  way,  that^  when  they 
are  both  tried  before  one  jury,  and  when  the  party  has  not  been 
put  to  his  election,  but  the  trial  for  both  offences  has  taken  place 
together,  the  consequence  must  be  that  he  is  not  to  be  punished 
in  the  same  way  as  he  would  have  been  if  he  had  been  tried  for 
each  before  a  separate  jury,  and  he  is  therefore  entitled  to  get  off 
with  less  punishment.  Why,  I  am  sure  I  cannot  conceive ;  nor 
can  I  see  that  any  authority  has  been  cited  for  that — at  any  rate, 
in  English  law ;  nor  does  it  proceed  on  any  reason.  In  regard  to 
the  American  case,  which  was  cited,  it  might  be  enough  to  say 
that  I  observe  that  it  proceeds  upon  the  express  around  that  the 
Court  was  acting  upon  New  York  decisions,  subsequent  to  the 
Declaration  of  Independence,  and  upon  New  York  statutes,  and 
not  upon  English  rules  or  English  law.  I  daresay  that  decision 
may  be  right  according  to  those  New  York  decisions  and  statutes, 
but  their  decision  is  this :  They  say  that,  according  to  their  view, 
of  the  New  York  decisions,  where  there  is  but  one  trial  before 
one  juiT,  it  must  be  for  one  offence,  and  one  only^  and  upon  that 
they  all  rest.     They  logically  enough  say  that^  if  that  is  granted 
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CifiBo      where  ihere  are  sentences  passed  for  more  than  one  offence,  all  bot 
Thb  QfswBi    ^^^  nin«t  be  ultra  vires  ;  accordingly^  they  held  that  the  power  of 

'   passing  a  sentence  was  exhausted  by  the  first  sentence.    I  leave  it 

1881.        to  the  American  Judges  to  say  whether  that  was  right  or  not 
Jm^ament'^  according  to  American  law.   I  do  not  pretend  to  express  an  opinion 
Several  amnu  ^n  that^  but  I  am  quite  clear  that  it  is  not  English  law.    I  think  that 
^Several  sen-  the  English  decisions  are  all  the  other  way ;  and  the  reason  of  the 
****••       case  is,  to  my  mind,  quite  clearly  the  other  way.     I  will  mention 
but  one  or  two  cases  which  prove  it.     The  first  is  Young  v.  The 
King  (3  T.  B.  98),  where  the  law  is  laid  down  in  the  way  I  have 
stated,  that  it  is  not  a  matter  of  right  and  law  that  two  indict- 
ments shall  not  be  tried  together,  but  only  a  matter  of  election. 
Then  comes  B.  ▼.  Janes  (2  Camp.  131),  where  Lord  Ellenborough, 
C.J.  both  laid  down  the  law  as  I  have  stated  it,  and  acted  upon 
it.     Then  B.  y.  Kingston  (8  East,  41),  where  Lord  Ellenborough, 
C.J.  again  repeats  the  doctrine;   and  lastly.  Beg.  ▼.  Bohinson 
{vin  sup.),  which  has  been  already  cited,  where  it  was  said  that 
the  doctrine  of  B.  y.  Wilkes  {ubi  sup.)  ought  to  have  been  applied 
to  a  case  where  there  were  two  misdemeanours  in  separate  counts 
tried  together  before  one  judge.     Taking  all  these  cases  together, 
I  myself  can  feel  no  doubt  at  all  that  by  the  English  law,  and 
going  by  that  alone,  there  is  not  a  pretence  for  this  writ  of  error. 
Lord  Watsoh. — My  Lords :  After  hearing  the  very  ingenious 
arguments  on  the  part  of  the  appellant,  I  have  come  to  the  same 
conclusion  as  your  Lordships,  that  there  has  been  no  reason  what- 
ever shown  for  reversing  the  judgment  now  under  the  review  of 
the  House ;  and  the  view  which  I  take  of  the  various  objections 
which  have  been  urged  against  the  validity  of  the  verdict  and 
sentence  has  been  so  well  expressed  already  that  I  do  not  feel 
justified  in  adding  more  than  a  few  words  to  what  has  already 
fallen  from  your  Lordships.     The  question  as  to  what  constitutes 
a  separate  offence  where  there  has  been  a  repetition  of  acts  of  the 
same  character  may  at  times  involve  questions  of  extreme  nicety. 
It  is  unnecessary  to  deal  with  any  of  the  cases  such  as  have  been 
suggested  in  the  course  of  the  argument,  as  to  whether  state- 
ments differing  in  their  character,  made  by  a  person  under  oath 
upon  the  same  occasion,  will  constitute  separate  acts  of  perjury 
when  fiedsely  made.     It  is  quite  unnecessary  to  consider  that  in 
the  present  case.     I  have  no  hesitation  in  holding  with  your 
Lordship  upon  the  woolsack,  who,  I  think,  indicated  that  opinion, 
that  where  at  two  different  times,  at  different  places,  in  different 
suits,  and  under  the  sanction  of  two  different  oaths,  the  same 
man  repeats    the  same    false   statement,  he   thereby  commits 
two   separate  acts  of  perjury,  two  different  crimes;   and  I  do 
not  think  it  possible  to  bind  these  up  together  as  one  trans- 
action,   as    was    suggested    in     the    able     argument    of    the 
leading  counsel  for  the  appellant.      You   cannot  make  them 
partes  yusdem  negotii,  when  so  separated   in  time  and  place, 
by  the  mere  fact  that  the  person  who  committed  the  perjury 
on  each  of  these  occasions  was  actuated  in  both  by  the  same 
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motive^  and  had  the  same  improper  object  in  view.     I  think       Cavtho 
the  criticism  upon  the  terms  of  the  verdict  is  qoite  unfounded^  and   ^^  qokbk 

that  it  must  be  taken  that  these  words  import^  as  according  to        

their  natural  signification  they  do  in  my  opinion^  that  the  jury  I88I. 
thereby  found  the  accused  guUty  of  each  of  the  separate  charges  /;,</^^J]^_ 
of  perjury  in  this  indictment  preferred  against  them.  I  shall  not  Sevtral  wunu 
refer  to  the  argument  founded  on  the  absence  of  the  words  contra  ^Several 
formam  etatuti,  or  to  that  founded  on  the  statute  of  Greo.  2,  or  to  the  *«»'«'«*»• 
argument  which  we  have  heard  from  the  learned  junior  counsel 
to-day^  because  these  have  been  entirely  disposed  of^  as  the  other 
points  in  the  case  have  been^  by  the  observations  which  have 
already  fallen  from  your  Lordships.  The  last^  and  what  appeared 
to  be  the  most  important  consideration  which  the  counsel  for  the 
appellant  had  to  urge  on  his  behalf  was,  that  where  upon  one 
indictment  there  are  two  separate  charges  ejvsdem  generic,  and 
the  prisoner  is  convicted  of  both,  if  there  be  a  statutory  limit  to 
the  punishment  which  may  be  inflicted  for  one  of  these  offences, 
that  is  to  be  the  measure  of  all  the  punishment  that  can  be  inflicted 
upon  him  for  more  than  one  offence.  So  far  as  I  could  follow  the 
argument,  the  learned  counsel  failed  to  assign  any  good  reason 
for  that  contention.  I  think  he  did  not  dispute  that  separate 
cumulative  punishments  may  be  awarded,  the  second  to  take  effect 
from  the  date  of  the  expiring  of  the  first  sentence.  But  then 
it  was  said,  although  that  is  competent,  there  is  an  important  rule 
of  qualification  which  you  must  observe,  and  that  rule  is  this  :  if 
for  each  offence  the  stetute  says  that  you  shall  inflict  a  sentence 
of  not  more  than  seven  years'  penal  servitude,  you  cannot  for  the 
two  offences  exceed  that  limit.  For  that  proposition,  which 
seems  at  first  sight  a  very  startling  one,  and  does  not  in  my  view 
lose  that  upon  a  closer  inspection,  no  authority  whatever  was 
cited.  At  length  at  the  close  of  his  argument  an  appeal  was 
made  by  the  learned  counsel  to  an  American  case,  not  as  an 
authority,  because  I  take  it  that  the  judgment  of  a  Court  in  New 
York  is  not  an  authority  in  a  case  of  this  kind  arising  in  England, 
with  regard  to  English  rules  of  procedure  in  criminal  cases,  but 
as  showing  an  argument  that  ought  to  convince  the  House  that  it 
ought  to  come  to  the  same  conclusion  in  the  present  case  as  the 
court  in  America  arrived  at  in  the  case  of  Tweed  v.  Lipscombe 
{ubi  Slip,),  That  case,  even  if  it  were  receivable,  does  not  appear 
to  me  to  be  in  the  least  degree  an  authority  for  the  proposition  in 
support  of  which  it  was  quoted.  What  was  decided  there,  as  I 
understand  the  case,  was  that  the  law  of  America  differs  from  the 
law  of  England ;  and  one  of  the  Judges  expressly  puts  it  that 
because  01  that  difference  the  English  authorities  were  of  no 
authority  in  America ;  and  I  should  have  thought  that  the  con- 
verse of  that  proposition  would  be  equally  true,  namely,  that  the 
decisions  in  America,  such  being  the  difference  between  the  laws 
of  the  two  countries,  would  be  of  no  authority  here.  But  assum- 
ing the  case  of  Tweed  v.  Lipscombe  to  be  an  authority,  what  does 
it  come  to  ?    It  comes  to  this ;  that  in  prosecutions  for  misde- 
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Oastbo      meanoar  in  America  yoa  can  only  proceed  for  one  offence  upon 
Thk  Qitsbn    ^^^  indictment^  and  if  you  desire  to  hare  onmalative  punishment 

* '   extending  to  more  than  one  statutory  punishment^  you  must  bring 

1881.  more  than  one  separate  indictment.  The  inference  which  I  draw 
/jufi^iai/—  ^om  the  words  used  by  the  two  learned  judges  who  decided  that 
Several  counti  CAse  is  this^  that  you  might  have  more  than  one  penalty  of  the  full 
—  Several  amount  tacked  together^  if  you  brought  separate  proceedings  for 
sentences.  ^^^  purpose.  But  then  in  England  it  is  not  necessary  to  bring 
these  two  separate  proceedings  in  order  to  try  one  criminal  for  a 
misdemeanour,  and  I  see  no  reason  whatever^  even  if  I  accept 
that  decision  as  law,  for  holding  that  if  you  can  tack  together  two 
periods  of  the  full  amount,  one  for  each  offence,  when  you  try  by 
separate  indictments,  the  same  may  not  be  done  when  two  offences 
are  tried  upon  the  same  indictment.  And  still  further,  it  appears 
to  me  among  the  cases  cited  at  the  bar  there  is  to  be  found,  not 
only  sufficient  authority,  but  ample  authority  for  the  proposition 
that  such  a  sentence  is  sustainable,  and  is  good  according  to  the 
law  of  England.  Had  there  been  any  serious  doubt  or  difficulty 
attending  these  questions  of  criminal  law  which  have  been  raised 
at  the  bar,  I  should  have  given  my  opinion  with  very  great 
hesitation  and  diffidence ;  but,  looking  to  the  very  unsubstantial 
character  of  the  objections  which  have  been  stated  to  this  con- 
viction and  sentence,  I  cannot  say  that  I  feel  the  least  hesitation 
in  giving  my  concurrence  to  the  views  which  have  been  expressed 
by  your  Lordships. 

Judgment  appealed  from  affirmed,  a/nd  appeal  dittmissed. 
Solicitor  for  the  appellant  (plaintiff  in  error),  E.  Kimber. 
Solicitor  for  the  respondent  (defendant  in  error).  The  Solicitor 
to  the  Treasury. 
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NORTH  EASTERN    CIRCUIT. 

NlWOAfiTLI-nPON-TTNl. 

Wednesday,  April  21,  1881. 

(Before  Stifhsn^  J.) 
Rio.  r.  Datis.  (a) 

Felonious  waundmg^^DeUrium  tremens'^When  a  defence. 

Drunkenness  is  no  excuse,  bui  delirium  tremens  caused  by  d/rinhing, 
and  differing  from  drunkenness,  if  it  produces  such  a  degree  of 
madness,  even  for  a  time,  as  to  render  a  person  incapable  of 
distinguishing  right  from  wrong,  relieves  him  from  criminal 
responsHbility . 

WILLIAM  DAVIS^  thirty-eighty  labourer^  was  charged 
with  feloniously  woanding  his  sister-in-law,  Jane  Davis, 
at  Newcastle,  on  the  14th  day  of  January,  with  intent  to  murder 
her. 

Milvain  for  the  prosecution. 

Steavenson  for  the  defence. 

On  the  14th  day  of  January,  1881,  the  prisoner  (who  had  been 
previously  drinking  heavily,  but  was  then  sober)  made  an  attack 
upon  his  sister-in-law,  Mrs.  Davis,  threw  her  down,  and 
attempted  to  cut  her  throat  with  a  knife.  Ordinarily  he  was  a 
very  mild,  quiet,  peaceable,  well-behaved  man,  and  on  friendly 
terms  with  her.  At  the  police  station  he  said,  ''The  man  in  the 
moon  told  me  to  do  it.  I  will  have  to  commit  murder,  as  I  must 
be  hanged.'^  He  was  examined  by  two  medical  men,  who  found 
him  suffering  from  delirium  tremens,  resulting  from  over-indul- 
gence in  drink.  According  to  their  evidence  he  would  know 
what  he  was  doing,  but  his  actions  would  not  be  under  his 
control.  In  their  judgment  neither  fear  of  punishment  nor  legal 
nor  moral  considerations  would  have  deterred  him — nothing  short 
of  actual  physical  restraint  would  have  prevented  him  acting  as 
he  did.  He  was  disordered  in  his  senses,  and  would  not  be  able 
to  distinguish  between  moral  right  and  wrong  at  the  time  he 
committed  the  act.  Under  proper  care  and  treatment  he 
recovered  in  a  week,  and  was  then  perfectly  sensible. 

For  the  defence  it  was  submitted  that  he  was  of  unsound  mind 
at  the  time  of  the  commission  of  the  act,  and  was  not  responsible 
for  his  actions. 

Stbfhek,  J.  to  the  jury :  The  prisoner  at  the  bar  is  charged 
with  having  feloniously  wounded  his  sister-in-law,  Jane  Davis, 
on  the  14th  day  of  January  last  with  intent  to  murder  her.  You 
will  have  to  consider  whether  he  was  in  such  a  state  of  mind  as 

(a)  Reported  by  Riobabd  Luck,  Esq.,  Barritter-At-Law 

oo2 
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Rbo.        to  be  thoroughly  Tesponaible  for  his  aotdons.     And  with  regard 
Dayib.      ^  ^^^  ^  most  explain  to  yon  what  is  the  kind  or  deg^ree  of 

insanity  which  relieves  a  man  from  responsibility.     Nobody  must 

1881.  suppose— and  I  hope  no  one  will  be  led  for  one  moment  to 
£Mmc6  of  suppose — ^that  drunkenness  is  any  kind  of  excuse  for  crime.  If 
ddirium  this  man  had  been  raging  drunk,  and  had  stabbed  his  sister-in- 
trmms,  law  and  killed  her,  he  would  have  stood  at  the  bar  guilty  of 
murder  beyond  all  doubt  or  question.  But  drunkenness  is 
one  thing  and  the  diseases  to  which  drunkenness  leads  are 
different  things ;  and  if  a  man  by  drunkenness  brings  on  a  state 
of  disease  which  causes  such  a  degree  of  madness,  even  for  a 
time,  which  would  have  relieved  him  from  responsibility  if  it  had 
been  caused  in  any  other  way,  then  he  would  not  be  criminally 
responsible.  In  my  opinion,  in  such  a  case  the  man  is  a  madman, 
and  is  to  be  treated  as  such,  although  his  madness  is  only 
temporary.  If  you  think  he  was  so  insane— that  if  his  insanity 
had  been  produced  by  other  causes  he  would  not  be  responsible 
for  his  actions — then  the  mere  fact  that  it  was  caused  by 
drunkenness  will  not  prevent  it  having  the  effect  which  other- 
wise it  would  have  had,  of  excusing  him  from  punishment. 
Drunkenness  is  no  excuse,  but  delirium  tremens  caused  by 
drunkenness  may  be  an  excuse  if  you  think  it  produces  such  a 
state  of  mind  as  would  otherwise  relieve  him  from  responsibility. 
A  person  may  be  both  insane  and  responsible  for  his  actions, 
and  the  great  test  laid  down  in  McNaughten^ 8  case  (10  CI.  & 
Fin.  200;  1  C.  &  K.  180  n.)  was  whether  he  did  or  did  not 
know  at  the  time  that  the  act  he  was  committing  was  wrong. 
If  he  did — even  though  he  were  mad — ^he  must  be  responsible ; 
but  if  his  madness  prevented  that,  then  he  was  to  be  excused. 
As  I  understand  the  law,  any  disease  which  so  disturbs 
the  mind  that  you  cannot  think  calmly  and  rationally  of 
all  the  different  reasons  to  which  we  refer  in  considering  the 
rightness  or  wrongness  of  an  action — any  disease  which  so 
disturbs  the  mind  that  you  cannot  perform  that  duty  with  some 
moderate  degree  of  calmness  and  reason  may  be  fairly  said  to 
prevent  a  man  from  knowing  that  what  he  did  was  wrong. 
Delirium  tremens  is  not  the  primary,  but  the  secondary  conse- 
quence of  drinking,  and  both  the  doctors  agree  that  the  prisoner 
was  unable  to  control  his  conduct,  and  that  nothing  short  of  actual 
physical  restraint  would  have  deterred  him  from  the  commission 
of  the  act.  If  you  think  there  was  a  distinct  disease  caused  by 
drinking,  but  differing  from  drunkenness,  and  that  by  reason 
thereof  he  did  not  know  that  the  act  was  wrong,  vou  will  find  a 
verdict  of  not  guilty  on  the  ground  of  insanity ;  but  if  you  are 
not  satisfied  with  that,  you  must  find  him  guilty  either  of  stabbing 
with  intent  to  murder  or  to  do  grievous  bodily  harm. 

The  jury  returned  a  verdict  of  Not  Guilty  on  the  ground  of 
insanity. 

The  prisoner  was  ordered  to  be  detained  during  Her  Majesty's 
pleasure. 


CHIMIN AL   LAW   CASES.  565 


SOUTH-EASTERN  CIRCUIT. 

Ipbwich  Assizeb. 

Thursday,  Feb.  3,  1881. 
(Before  Sir  H.  Hawkins,  J.) 

RbO.   v.    HufiBASD. 

Evidence — Declarations  under  sense  of  impending  death — Subse- 

qvsnt  hope  of  recovery, 

A  declaration  unade  under  a  belief  of  impending  death  was  held 
admissible  in  evidence,  eveyi  though  the  declarant  at  a  later 
period  of  the  day  took  a  more  cheerful  view  of  her  position,  and 
thought  that  she  shovM  recover, 

MURDER.  The  prisoner  was  indicted  for  the  mnrder  of  his 
wife^  Priscilla  Hnbbard,  at  Ipswioh,  on  the  21st  day  of 
December,  1880. 

Carlos  Cooper  and  Blnfield  were  connsel  for  the  prosecution ; 
and  Sims  Reeve  and  Haggard,  for  the  prisoner. 

In  support  of  the  case  for  the  prosecution,  the  counsel  for  the 
Crown  tendered  in  evidence  certain  declarations  of  the  deceased 
woman,  as  dying  declarations  made  by  her  on  the  day  preceding 
her  death.  A  body  of  testimony  was  adduced  which  satisfied  the 
learned  Judge  that  the  declarations  tendered  were  made  by  the 
deceased  on  the  29th  day  of  December,  under  the  solenm  Delief 
that  her  death  was  impending. 

For  the  prisoner  two  witnesses  were  called,  who  proved  to  the 
satisfaction  of  the  learned  Judge  that  later  in  the  day,  after  the 
making  of  the  declarations  in  question  the  deceased  took  a  more 
cheerful  view  of  her  condition  and  thought  she  would  recover. 

Upon  this  evidence  the  counsel  for  the  prisoner  contended,  upon 
the  authority  of  Bex  v.  Fagent  (7  Car.  &  P.  238)  (a)  and  Bern  v. 
Megson  (9  Car.  &  P.  418)  (5)  that  the  hope  of  recovery  which  the 

(a)  Beg,  v.  Fagent,  Indioiment  for  maxiBlanghter.  The  deoeftsed  expressed  an 
opinion  (sic)  that  the  should  not  reooTer,  and  made  a  declaration,  and  snbseqaently, 
on  the  same  day,  asked  her  nephew  if  he  thought  *'she  would  zise  again.*'  Held,  per 
Gkuelee,  J.,  after  consulting  with  Lord  Denman,  0  J.,  that  this  declaration  was  not 
admissihle. 

(6)  Rex  v.  Megson.  Indictment  for  murder.  Two  days  before  the  death  of  the 
deceased  the  surgeon  told  her  that  she  was  in  a  very  precarious  state;  and  on 
the  day  before  her  death,  when  she  had  become  much  worse,  she  said  to  the  surgeon 
that  she  found  herself  growing  worse,  and  that  she  had  been  in  hopes  she  would  get 
better,  but  as  she  was  getting  worse  she  thought  it  her  duty  to  mention  what  had 
taken  place.  Immediately  after  this  she  made  a  statement.  Held,  per  Rolfe,  B., 
that  this  statement  was  not  receiTable  in  evidence  as  a  declaration  in  articub  mortisi 
as  it  did  not  appear  dearly  that  at  the  time  of  making  it,  the  deceased  was  without 
hope  of  recoTery. 
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^^^'       deceased  entertained  after  making  the  declarations  rendered  those 

Hura^Ro.     declarations  inadmissible. 

—  ELa.wk[ns^  Sir  H. — I   think   the  declarations  are  admissible. 

1881.        Their  admissibility  depends  on  the  state  and  condition  of  the 

Evidence—    deceased  at  the  time  those  declarations  were  made^  and  if  they 

Dgin^       would^  as  they  clearly  would,  have  been  admissible  had  the  woman 

deelarattoru,   flied  the  instant  after  they  were  made,  their  admissibility  is  not 

affected  by  the  fact  that  subsequently  to  making  them  and  before 

she  died  she  had  entertained  an  opinion  she  would  recover. 


HIGH    COURT    OP    JUST-IOB. 
QUEEN'S    BENCH    DIVISION. 

Ttbesday,  March  16, 1881. 

(Before  Oroyb  and  Likdley,  JJ.) 

Swan  (App.)  v.  Saundbbs  (Besp.).  (a) 

Orimmal  law — Oruelty  to  anvmaU^^Farrota ^consigned  by  railway 

— Non-supply   of  water   dv/ring  jov/mey — Parrots  not  prima 

facie  domestic  animals — Jurisdiction  of  justices — Conviction — 

12  ^  18  Vict.  c.  92,  s.  26 ;  17  ^  18  Vict.  c.  60,  s.3;  82  ^  88 

Vict.  c.  70 ;  42  ^  48  Vict.  c.  46,  s.  46. 

Oruelty  to  wn  ardmal,  to  be  within  the  statute,  must  cause  svh- 
stantial  and  wrmecessary  suffering  to  the  animal.  Without 
evidence  of  such  suffering,  to  keep  parrots  for  a  few  hours 
without  water  is  not  an  act  of  cruelty  upon  which  a  conviction 
cam,  rightly  follow* 

Six  young  'parrots  were  consigned  by  railway  by  8.  from  L.  to  a 
customer  at  D.  They  were  inclosed  in  a  box,  in  which  some 
India/n  com  but  no  water  was  put.  About  ten  hou/rs  after 
leaving  L.  they  werefotmd  at  H.,  an  intermediate  pla>ce,  by  the 
respondent,  in  a  condition  which  led  him  to  tJUnk  that  they  were 
suffering  from  being  too  closely  packed,  and  were  generally  in  a 
bad  condition. 

The  birds  were  alleged  to  have  drunk  a  considerable  quantity  of 
water  when  offered  to  them,  and  to  hoAse  seemed  refreshed  ar^ 
relieved  from  pain  after  the  d/raught. 

8.,  the  appellant,  was  summoned  before  a  police  magistrate  having 
ju/riscUdion  at  H.,  and  was  convicted  of  cruelty  to  the  birds  on 

(a)  ReporUd  by  W.  P.  E^^bbiiat,  Kaq.,  B4rriBtor-atL*w. 
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the  ground  that  he  had  failed  to  supply  them  with  water  for 
their  jowmey  from  L.  to  D. 

Held,  on  appeal  from  the  decision  of  the  Tnagistrate^  that  the  con- 
viction  was  wrong,  that  the  mere  non^supply  of  water  for  the 
birds  was  not  sufficient  evidence  upon  which  to  found  a  conviction 
for  cruelty;  and  further,  that  in  default  of  evidence  to  that 
effect,  young  parrots  were  not  domestic  a/rmnals  within  the 
statutes  passed  to  prevent  cruelty  to  animals. 

Queers,  whether  the  justices   ai  H.  had  jtLrisddction  to  try  the 


case. 


T 


HIS  was  a  case  stated  under  20  &  21  Yict.  c.  48. 


On  the  1st  day  of  October,  1880,  at  the  Lambeth  Police  Court, 
an  information  was  preferred  by  the  respondent  against  the 
appellant  under  sect.  2  of  12  &  13  Vict.  c.  92,  for  that  he  on  the 
10th  and  11th  days  of  September,  1880,  within  the  district  of  the 
Lambeth  Police  Court,  did  ill-treat,  torture,  and  cause  or  procure 
to  be  cruelly  ill-treated  and  tortured,  six  parrots. 

On  the  14th  day  of  October  the  matter  of  the  same  information 
came  on  to  be  heard  in  due  form,  and  upon  the  hearing  it 
appeared  as  follows : 

.   That  the  appellant  was  the  foreman  to  one  Cross^  a  wholesale 
dealer  in  foreign  birds,  &c.,  in  Liverpool. 

On  the  10th  day  of  September  the  appellant  superintended  the 
packing  in  a  wooden  box  of  six  young  parrots  at  Liverpool. 
The  birds  were  afterwards  despatched  by  his  direction  by  the 
train  leaving  Liverpool  at  11  p.m.,  consigned  to  the  purchaser  at 
Dover,  Kent,  the  train  for  which  place  would  leave  Heme  Hill 
station  at  10.26  on  the  morning  of  the  11th  day  of  September. 
Some  Indian  com  was  placed  in  the  box  in  which  they  were 
consigned. 

At  9.15  on  the  morning  of  the  11th  day  of  September  the 
respondent,  who  was  employed  by  the  Society  for  the  Prevention 
of  Cruelty  to  Animals,  observed  the  box  lying  on  the  platform 
at  Heme  Hill  station. 

He  observed^  through  a  crevice  on  the  top  of  the  box,  that  the 
birds  were  much  torn  about,  and,  as  he  described,  perspiring 
very  freely,  and  that  the  three  birds  at  the  bottom  of  the  box 
were  being  trampled  on  by  the  others,  and  were  in  a  most 
exhausted  condition.  He  caused  the  birds  to  be  removed  from 
the  box  into  a  larger  one,  and  after  they  had  been  supplied  with 
water  they  seemed  to  revive,  and  were  forwarded  to  their 
destination.     He  considered  that  they  were  too  closely  packed. 

A  porter  at  the  Heme  Hill  station,  whose  attention  had  been 
called  to  the  birds  by  the  respondent,  proved  that  he  heard  them 
sqeaking  and  making  a  peculiar  noise,  and  that  one  of  the 
servants  of  the  railway  company  gave  them  some  cold  water,  of 
which  they  drank  about  two  saucers-full  with  a  relish,  and  did 
not  cry  out  afterwards,  but  seemed  to  be  quite  -  happy  and 
contented. 
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Upon  these  facts  it  was  contended^  on  tlie  part  of  the  appel- 
lant, that  there  was  no  evidence  of  cruelty  upon  which  he 
should  be  convicted ;  that  these,  being  foreign,  onacclimatised 
parrots,  were  not  animals  within  the  meaning  of  the  said  statute; 
that  no  offence  had  been  committed  by  the  appellant  within  the 
jurisdiction  of  the  Lambeth  Police  Court ;  and  that  the  appellant 
had  not  committed  any  offence. 

The  magistrate  held  that  the  box  was  of  a  sufficient  siaie  and 
proper  construction,  and  that  the  birds  were  not  too  closely 
packed;  but  he  was  of  opinion  that  an  offence  had  been  com- 
mitted, and  that  it  was  cruelty  to  send  birds  during  hot  weather 
in  the  box  used  by  the  appellant,  without  water,  on  a  journey 
of  several  hours,  and  convicted  the  appellant  of  the  offence, 
and  adjudged  him  to  pay  a  fine  of  10^.,  together  with  2s.  for 
costs. 

The  magistrate  held  that  the  parrots  were  i^tn'malft  within  the 
meaning  of  the  statute,  and  that  the  appellant  had  committed  an 
offence  within  the  jurisdiction  of  the  said  court. 

The  opinion  of  the  Court  was  asked  whether  the  above  con- 
tentions of  the  appellant  were  right  in  point  of  law,  the  Court 
to  make  such  order  as  to  costs  as  it  deemed  fit. 

By  12  &  18  Vict.  c.  92,  s.  2  : 

If  any  person  shall,  from  and  after  the  passing  of  this  Aot,  omelly  beat,  ill-treat, 
OTer-driTe,  abnse,  or  torture,  or  oanse  or  procure  to  be  cruelly  beaten,  ill-treated, 
oTer-driTen,  abaeed,  or  tortnred,  any  animal,  eTery  such  offender  shall,  for  every 
snoh  offence,  forfeit  and  pay  a  penalty  not  exceeding  flye  pounds. 

By  sect.  14 : 

Every  complaint  under  the  proTisions  of  this  Act  shall  be  made  within  one  calendar 
month  after  the  cause  of  su<m  complaint  shall  arise;  and  every  offbnoe  committed 
against  this  Act  may  be  heard  and  determined  by  any  justice  of  the  peace  within 
whose  jurisdiction  such  offence  shall  be  committed  in  a  summary  way,  upon  the  com* 
plaint  of  any  person,  and  without  any  information  in  writing ;  and  it  shall  be  lawful 
for  any  such  justice,  in  all  cases  where  any  person  complained  of  shall  not  be  in 
custody,  to  summon  such  person  to  appear  b^ore  such  justice,  or  before  any  other 
justice  of  the  peace,  at  a  ttme  and  place  to  be  named  in  such  summons ;  and,  on  the 
appearance  of  the  party  accused,  or,  in  default  of  such  appearance,  upon  proof  of  the 
service  of  such  summons,  the  said  justice,  or  any  other  justice  who  shall  be  present 
at  the  time  and  place  appointed  for  such  appearance,  shall  proceed  to  examine  into 
the  matter. 

By  seet.  29 : 

The  word  <' animal**  shall  be  taken  to  mean  any  horse,  mare,  gelding,  bull,  ox,  cow, 
heifer,  steer,  calf,  mule,  ass,  sheep,  lamb,  hog,  pig,  sow,  goat,  dog,  ca^  or  any  other 
domestic  animaL 

By  17  &  18  Vict.  c.  60,  s.  8 : 

The  words  and  expressions  to  which  a  meaning  is  affixed  by  the  Act  of  the  twelfth 
and  thirteenth  years  of  Her  Majesty,  and  which  are  introduced  into  this  Act,  shaU 
have  the  same  meaning  in  this  Act ;  and  the  word  " animal "  shall,  in  the  said  Act, 
and  in  this  Act,  mean  any  domestic  animal,  whether  of  the  kind  or  speciee 
particularly  enumerated  in  clause  29  of  the  said  Act,  or  of  any  other  kind  or  species 
whatever,  and  whether  a  quadruped  or  not. 

By  42  &  43  Vict.  c.  49,  s.  46,  sub-s.  3 : 

Where  the  offence  is  committed  on  any  person,  or  in  respect  of  any  property  in  or 
upon  any  carriage,  cart,  or  vehicle  whatsoever,  employed  in  a  journey,  or  on  board 
any  VMsel  whatsoever  employed  in  a  navigable  river,  lake,  canal,  or  inland  navigmUe&i 
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the  person  accused  ol  Buoh  ofiFence  may  be  tried  by  any  court  of  summary  juria- 
diction  throngh  whoee  jarisdiction  such  carriage,  cart,  yehicle,  or  vessel,  passed  in  the 
coarse  of  the  ]oamey  or  voyage  during  which  the  offence  was  committed. 

H.  G.  Greene  for  the  appellant. — ^The  conviction  was  wrong. 
The  magistrate  decided  wrongly  on  all  the  three  points  raised. 
First,  there  was  no  evidence  of  cruelty,  and  there  is  none  disclosed 
in  the  case,  on  which  the  magistrate  conld  convict.  Cruelty  has 
been  defined  to  be  unnecessary  violence  to  and  abuse  of  an 
animal :  (Murphy  v.  Manning,  46  L.  J.  211,  M.  G. ;  L.  Rep.  2  Ex. 
Div.  807.)  Mere  inconvenience  for  a  short  time  to  these  birds 
resulting  from  their  being  sent  by  railway  is  not  cruelty.  Next, 
these  parrots  were  not,  and  there  was  no  evidence  that  they  were, 
domestic  animals  within  the  Acts  12  &  18  Yiot.  o.  92,  and  17  & 
18  Vict.  c.  60.  A  parrot,  in  a  wide  sense,  is  an  animal,  and  may 
in  time  become  domesticated.  The  statute  applies  onlv  to 
domestic  animals,  and  not  to  wild  animals  which  have  been 
domesticated,  such  as  caged  animals,  or  tame  hares  or  foxes. 
The  birds  are  not  shown  in  the  case  to  be  domestic  animals,  or  to 
be  even  domesticated  animals,  but  merely  youngparrots  consigned 
by  a  dealer  in  foreign  birds  to  a  customer.  Thirdly,  there  was 
no  offence'  within  me  jurisdiction.  This  case  does  not  come 
within  sect.  14  of  12  &  18  Yict.  c.  92.  These  birds  were  merely 
passing  through  the  district  of  the  magistrate ;  and  the  cruelty 
found  by  the  magistrate  in  sending  these  birds  without  water 
occurred,  if  at  all,  at  Ziiverpool. 

UnderhiU,  Q.C.  (Morton  Smith  with  him)  for  the  respondent.— 
The  Court  in  this  case  is  asked  virtually  to  overrule  the  magistrate's 
decision  upon  questions  of  fact ;  for  the  first  two  points  raised 
are  only  questions  of  £Ekct,  and  have  been  found  by  the  magistrate 
against  the  appellant.  These  birds  were  ill-treated  and  abused, 
in  the  opinion  of  the  magistrate,  and  his  finding  of  cruelty  in 
the  case  is  conclusive.  There  was  evidence  of  cruelty.  A  parrot 
is  a  domestic  animal,  and  the  magistrate  has  so  found  it.  The 
case  o{  Bridge  v.  Parsons  (82  L.  J.  95,  M.C.),  which  was  decided 
on  the  earlier  of  the  two  Acts,  is  in  respondent's  favour ;  and  17  & 
18  Yict.  o.  60, 8. 8,  thoroughly  supports  his  contention.  Thirdly, 
the  offence  committed  by  the  appellant  was  a  continuing  one, 
and  could  be  dealt  with  by  any  magistrate  within  whose  jurisdic- 
tion the  suffering  of  the  animal  is  mscovered.  This  has  been  so 
held  under  a  statute  passed  to  meet  cases  similar  to  this : 
{Johnson  V.  Oolam,  10  L.  Rep.  Q.  B.  544.)  The  continuity  of 
the  offence  through  several  jurisdictions  does  not  prevent  the 
offender  from  being  punished  in  any  one  of  the  jurisdictions ; 
and  this  is  brought  within  the  scope  of  the  Summary  Jurisdiction 
Act,  1879  (42  &  43  Yict.  c.  49),  s.  46,  sub-sect.  8. 

GsovB,  J. — Three  points  for  our  decision  have  been  raised  in 
this  case.  I  am  of  opinion  that  our  judgment  must  proceed  for 
the  appellant  on  the  first  two  points;  as  to  the  third,  whether 
the  alleged  offence  was  a  continuing  offence  or  not,  I  had  some 
doubt.     I  now  think,  however,  that  the  offence,  if  any,  was  a 
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continuing  offence.  The  case  before  us  does  not  set  out  any 
reasonable  evidence  of  cruelty  under  the  statutes  on  the  part  of 
the  appellant.  Cruelty  has  been  defined  as  the  unnecessary 
abuse  of  an  animal.  I  should  prefer  to  define  the  word  as  un- 
necessary ill-usage  by  which  the  animal  substantially  suffers.  No 
substantial  suffering  has  been  here  made  out  by  the  evidenoe 
before  the  magistrate.  An  Act  has  been  cited  to  us  in  which 
the  Legislature  lays  down  that  thirty  hours  is  the  longest  period 
during  which  cattle  are  to  be  kept  without  water.  Whatever 
my  opinion  might  be  as  to  whether  or  not  that  was  too  long  a 
period^  we  have  no  evidence  before  us  to  show  that  parrots 
suffer  much  in  the  hot  weather  from  the  want  of  water^  and 
that  they  require  to  be  supplied  with  it  during  the  night  time, 
or  within  a  period  of  ten  hours.  Of  coarse  it  is  not  impossible 
that  such  evidence  might  be  given.  Cruelty  does  not  mean  any 
inconvenience  or  discomfort  incidental  to  travelling  from  one 
place  to  another  which  may  happen  to  the  animal.  To  keep  a 
bird  in  September  without  water  for  one  night  is,  without 
frittering  away  the  effect  of  the  statutes,  not  such  cruelty  as 
to  be  punishable.  The  box  in  which  the  parrots  were  confined 
was  found  to  be  sufficient  for  them.  The  only  evidence  of  cruelty, 
and  ground  for  conviction  by  the  magistrate  disclosed  by  this 
case  is,  that  the  birds  seemed  refreshed  by  the  water  which 
they  are  stated  to  have  drunk  with  a  relish.  As  to  the  second 
point,  I  do  not  think  these  birds  were  domestic  animals  within 
the  statutes  cited.  I  do  not  say  that  a  parrot  might  not  become 
a  domesticated  animal  when  thoroughly  tamed  and  accustomed 
to  the  society  of  human  beings,  but  these  were  young  unaccUma- 
tised  birds  freshly  imported  into  England.  They  are  clearly 
different  from  fowls  and  other  poultry,  and  the  evidence  goes 
to  prove  that  they  were  not  tamed  and  domesticated.  Lastly, 
I  am  inclined  to  think  that  if  there  had  been  any  offence  it 
would  have  been  a  continuing  offence.  If  an  animal  is  put  in 
such  a  position  that  it  might  inflict  great  pain  upon  it,  and  the 
circumstances  are  such  that  it  is  reasonable  to  suppose  that  the 
position  will  not  be  altered,  as  long  as  and  wherever  that  position 
is  maint<ained,  it  is  a  continuing  offence. 

LiNDLEY,  J.— As  to  the  first  two  points,  that  such  sufficient 
cruelty  as  to  convict  has  not  been  made  out  in  the  case,  and 
that  these  parrots  were  not  domestic  animals  under  the  statutes, 
I  concur  with  the  judgment  of  my  brother  Ghrove  ;  but  on  the 
question  of  jurisdiction  I  have  grave  doubts  as  to  whether  the 
magistrate  had  jurisdiction  in  this  case  by  reason  of  the  alleged 
offence  being  a  continuing  one.  In  the  case  of  Johnson  v.  Oolam 
{ubi  sup,)  the  continuing  offence  was  an  omission  on  the  part 
of  the  appellant  to  make  an  application  at  different  watering 
places  for  water  for  the  purpose  of  watering  his  cattle,  a  state  of 
things  different  from  that  now  before  us.  The  decision  of  this 
point  is,  however,  not  material  to  our  judgment. 

Appeal  allowed  with  costs. 
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Solicitors  for  the  appellant^  Last  and  Sons,  for  Banell,  Rodway, 
and  Banell,  Liverpool. 

Solicitor  for  the  respondent^  A.  Leslie, 
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HIGH    COURT   OP   JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

Friday,  May  13,  1881. 
(Before  Lord  Colbbidoe,  C.J.,  Field  and  Bowen,  JJ.) 

Reg.  v.  Duncan,  (a) 

New   trial  ^-^Inddctment — ObstriLction  of  highway — Acquittal — 

Practice  a/nd  jurisdiction. 

Upon  the  trial  at  assizes  of  an  indictment  for  obstructing  a  high- 
way,  removed  by  certiorari  into  the  Qvsen^s  Bench  Division,  the 
jury  came  to  a  special  finding,  upon  which  a  verdict  of  not 
guilty  was  entered,  A  rule  nisi  for  a  new  trial,  on  the  grounds 
of  improper  admission  of  evidence,  misdirection,  and  the  verdict 
being  against  the  weight  of  evidence,  having  been  obtained  by 
the  prosecutor : 

Held,  that  it  was  contrary  to  the  established  practice  of  the  cowrt 
to  grant  a  new  trial  when  the  defendant  has  been  in  peril  of 
imprisonment ;  and  that  it  was  therefore  not  within  its  ju/ris- 
diction  to  make  this  rule  absolute, 

THIS  was  an  indictment  for  obstructing  a  highway  which  had 
been  removed  by  certiorari  into  the  Queen's  Bench  Division, 
and  tried  at  Winchester  daring  the  last  Winter  Assizes  by  a 
special  jary  before  Baggallay,  L.J.  The  main  question  disputed 
upon  the  evidence  was  whether  the  place  upon  which  the  de- 
fendant had  admittedly  bailt  an  obstraction  had  ever  been  a 
public  road. 

The  jury  found  that  there  was  once  a  road  at  this  place,  but 
that  the  improvements  which  the  defendant  had  made  were  not 
a  material  damage  to  the  public. 

The  counsel  on  each  side  claimed  this  finding  as  a  verdict  for 
their  respective  clients,  and  the  counsel  for  the  prosecution 
iiirther  claimed  that  this  finding  should  be  entered  as  a  special 
verdict,  but  at  the  learned  Judge's  direction  a  verdict  of  Not 
Ouilty  was  entered  upon  the  record. 

(a)  Reported  by  M.  W,  MoKwaab,  Stq.,  mrrisUr-ftt*Law. 
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Rbq.  On   the   28th   February    Collins,   Q.C.,   for  the    prosecution, 

DuNGiN       obtained  a  rule  nisi,  calling  upon  the  defendant  to  show  cause 

'      why  the  verdict  obtained  for  him  at  the  last  Winter  Assizes  holden 

1881.        at  Winchester  in  and  for  the  county  of  Southampton,  should  not 

Obstructing    ^®  ®®*  aside,  and  a  new  trial  had  upon  the  grounds  (1)  That  the 

higkiDay—    learned  judge  improperly  admitted  evidence  to  the  effect  that  the 

Acquittal-'    Said  defendimt  had  improved  certain  roads  and  fences,  being  no 

New  tnoL        j^  ^f  ^j^^  ^^^  -^  ^gp^te ;    (2)  That  the  learned  judge  mis- 

directed  the  jury  in  telling  them  that  they  might  take  into 

consideration  the  alterations  and  improvements  made  by  the 

defendant  to  another  road,   when  they  were  considering  the 

question  whether  the  road,  the  subject  of  the  indictment,  was 

obstructed  or  materially  obstructed ;  and  (8)   That  the  verdict 

was  against  the  weight  of  evidence. 

Charles,  Q.C.  and  Bullen,  for  the  defendant,  showed  cause. — 
Obstructing  a  highway  is  an  offence  for  which  the  punishment  is  a 
fine  or  imprisonment,  or  both.  This  is  a  case,  therefore,  within  the 
rule  of  practice  that  there  can  be  no  new  trial  in  a  criminal  pro- 
ceeding after  a  verdict  of  not  guilty.  In  Beg.  v.  BiMsell  (3  E.  in  B. 
942),  upon  an  indictment  for  obstructing  a  navigation,  the  jury 
found  that  the  defendant's  erection,  although  a  nuisance,  was  not 
sufficiently  so  to  render  the  defendant  criminally  liable,  and  the 
judge  directed  an  acquittal.  That  is  practically  the  same  as  the 
finding  of  the  jury  here.  The  Court  of  Queen's  Bench  dis- 
charged a  rule  msi  for  a  new  trial,  and  Lord  Campbell  said 
(p.  950)  :  ^'  The  ground  of  my  decision  is,  that  this  is  a  criminal 
proceeding,  and  that  the  defendant  ought  not  to  be  twice  put  in 

Eeril  for  the  same  cause.  That  rests  upon  a  maxim  of  English 
^w,  which  will,  I  hope,  always  be  held  sacred.  I,' for  my  own 
part,  reprobate  the  recent  speculations  as  to  the  propriety  of 
granting  a  new  trial  after  acquittals  for  felony  and  murder.  If 
there  be  an  improper  conviction,  it  should  be  set  aside,  but  I 
hope  the  same  practice  will  never  prevail  in  the  case  of  an 
acquittal.''  This  decision  was  approved  and  followed  in  Beg.  v. 
Jotmson  (2  E.  So  E.  618),  an  alleged  obstruction  to  a  highway, 
although  the  Judge,  who  tried  the  indictment,  reported  hla 
dissatisfaction  with  the  verdict  of  acquittal. 

Collins,  Q.C.  and  Wamf,  for  the  prosecution,  supported  the 
rule.— « In  both  the  cases  upon  which  the  defendant  relies,  an 
exception  is  expressed  with  regard  to  misdirection  of  the  judge 
at  the  trial ;  here  the  rule  has  been  obtained  on  the  grounds  of 
improper  reception  of  evidence  and  of  misdirection.  [Lord 
CoLEfiiDGE. — But  how  Can  we  consider  those  grounds?]  It 
seems  to  have  been  the  practice  as  far  back  as  1802  to  grant 
new  trials  upon  acquittals  in  cases  of  non-repair :  {Bex  v.  West 
Biding  of  Yorkshire,  8  East,  354.)  And  in  Beg.  v.  Charley 
(12  Q.  B.  515)  a  rule  for  a  new  trial  was  made  absolute  where 
the  defendants  were  acquitted  upon  an  indictment  for  obstructing 
a  highway.  [Lord  Coleridge. — It  appears,  however,  that  the 
rule  was  amended  to  the  form  of  staying  the  judgment,  upon  a 
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doabt  concerning  this  very  qaestion.]     There  is  a  reference  in        Rn. 
Beg.  y.  Ohorley  to  the  case  of  Beg.  v.  Leigh  (10  A.  &  E.  398)      ^-^^^ 

where  this  question  arose,  and  a  new  trial  was  ^ifranted.     [Lord        

CoLEBiDGB. — That  was  a  case  of  non-repair.     There  is  no  case        1881. 
apparently  of  a  new  trial  where  there  had  been  an  acquittal  upon    (jj^^^,„^ 
a  charge  which  might  have  resulted  in  imprisonment.]  highway-^ 

Charles,  Q.C.  called  attention  to  Beg.  v.  Scai/e  (17  Q.  B.  Div.   Acquittal^ 
238  and  18  Q.  B.  Div.  773),  where  there  was  a  new  trial  upon  an    ^^  ^'^ 
acquittal  even  of  felony ;  but  that  case  was  peculiar,  and  is  in 
effect  overruled  by  Beg.  v.  Bertrand  (L.  Rep.  1  P.  0.  520). 

Lord  CoLEBiDGiB,  C.J. — I  think  we  cannot  interfere  in  this  case. 
The  practice  in  matters  of  this  kind  seems  to  have  been  settled 
for  centuries,  and,  in  my  opinion,  we  have  no  jurisdiction  to  alter 
it.  With  one  single  exception,  no  new  trial  has  ever  been 
granted,  as  far  as  we  can  find,  where  a  defendant  has  been  at  his 
first  trial  in  peril  of  imprisonment.  The  single  exception  is  Beg. 
V.  Scaifey  which  was  a  case  for  felony ;  but  not,  I  think,  on  that 
account  of  any  greater  or  less  weight  as  an  authority  here.  The 
Court  of  Queen's  Bench,  consisting  of  Lord  Campbell,  Patteson, 
Coleridge,  and  Erie,  JJ.,  made  a  rule  absolute  for  a  new  trial  on 
an  indictment  for  robbery  with  violence,  which  had  been  removed 
by  certiorari  from  quarter  sessions  to  the  assizes.  There  were  three 
prisoners,  and  two  of  them  had  been  convicted ;  the  third,  who 
nad  been  acquitted,  had  procured  the  absence  of  one  of  the 
witnesses,  whose  deposition  was  read  against  all  the  prisoners. 
The  new  trial  took  place  at  the  quarter  sessions,  and  all  three 
prisoners  were  convicted  and  sentenced  to  ten  years'  transporta- 
tion. This  case,  however,  was  considered  at  great  length  in  Beg. 
V.  Bertrand,  an  appeal  in  a  case  of  felony  from  New  South  Wales ; 
and  Sir  John  Coleridge,  who  delivered  the  judgment  of  the 
Privy  Council,  expressed  disapproval  and  regret  in  respect  of  the 
Queen's  Bench  decision  in  which  he  had  taken  part,  and  declined 
to  follow  it.  Further,  it  has  never  been  followed  in  the  practice 
of  this  Court,  and  I  think  we  may  now  consider  that  it  is  entirely 
overruled.  The  motion  for  a  new  trial  in  the  present  case  is 
therefore  absolutely  without  authority ;  and  although  of  course 
the  Legislature  may  think  fit  to  alter  the  long  established 
practice  of  this  Court,  and  to  give  power  to  grant  a  new  trial  in 
a  criminal  matter  after  an  acquittal,  yet  it  seems  to  me  that  we 
have  no  jurisdiction  to  do  anything  but  carry  out  the  unbroken 
rule  of  practice. 

Field  and  Bowien,  JJ.,  concurred. 

Bule  discharged. 

Solicitors  for  prosecution,  Knight  and  Ward. 

Solicitors  for  defendant,  8wann  and  Oo.,  for  Foster,  Aldershot. 
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COURT  OP  CRIMINAL  APPEAL. 

Saturday,  May  21^  1881. 

(Before   Lord    Colebibqe^    C.J.^  Gboyi^  Hawkiks^  Lopis,  and 

Stbphin,  JJ.) 

Reg.  V,  Harper,  (a) 

Forgery — Bill  of  exchmge — Inchoate  instrwment — Indictment. 

The  prisoner  wa^  indicted  in  the  first  count  for  forging  and  uttering 
an  indorsement  on  a  hill  of  exchange,  in  the  second  count  on  a 
paper  writing  in  the  form  of  and  purporting  to  be  a  bill  of 
exchange,  and  in  the  third  count  on  a  certain  paper  writing. 

The  facts  were  these :  the  prosecuior  wrote  the  body  of  a  hill  of 
exchange,  but  without  signing  the  d/rawer^s  name,  and  sent  U  to 
the  prisoner,  who  was  to  accept  it  and  procure  an  indorsement  by 
a  solvent  person,  and  return  it  to  the  prosecutor.  The  prisoner 
accepted  it,  and  forged  the  indorsement  of  another  person's  name, 
and  returned  it. 

Held,  that  the  prisoner  could  not  be  convicted  upon  this  indictment, 
as  the  document  was  only  an  inchoate  instrument  of  no  value 
when  the  prisoner  forged  the  indorsement, 

JOHN  HARP£R  was  convicted  of  forgery  before  me  at  the 
Darham  Assizes^  nnder  the  following  circumstances  : 
Messrs.  Watson  and  Son^  of  Kilmarnock,  having  supplied 
Harper  with  some  machinery,  drew  a  bill  upon  him  for  the  price, 
and  forwarded  it  to  him  for  acceptance,  unsigned  by  the  drawers. 
It  had  been  arranged  that  Harper  should  procure  the  indorsement 
of  a  solvent  person,  and  should  himself  accept  the  bill.  Harper 
returned  it  accepted  by  himself,  and  purporting  to  be  indorsed  by 
one  Hunt.  It  was  proved  that  Hunt^s  indorsement  had  been 
forged  by  Harper.  On  getting  the  bill  back  Watson  and  Son 
indorsed  it,  and  paid  it  into  the  bank  for  collection  when  due. 
They  did  not  at  any  time  sign  it  as  drawers.  The  following  is  a 
copy  of  the  bill  of  exchange. 

22/.  lOs,  4<i— Kilmarnock,  Not.  2,  1880. 

One  month  after  date  pay  to  me  or  order  the  earn  of  221  10«.  id,  that  being  for 
▼alae  received  in  machinery. 

Mr.  J.  Harper,  Oontraotor  and  Builder,  Rntland-fltreet,  Pallion,  Sondeiland. 
Indorsed,  John  Hunt,  John  Watson  and  Son.  Accepted  payable  at  the  Union  Bank  of 
London,  John  Harper. 

The  indictment  contained  six  counts^  which  charged  Harper  : 
I.  With  feloniously  forging  a  certain  indorsement  to  and  on  a 
bill  of  exchange. 

(a)  Reported  by  Johk  TBOMPfOH,  Esq.,  Barrister-at-Law. 
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V. 


2.  With  felonioasly  forging  an  indorsement  to  and  on  a  certain       Rk. 
paper  writing,  wUch  said  paper  writing  is  in  the  form  of  and 
purports  to  be  a  bill  of   exchange  unsigned  by  any  drawer 
thereof.  1881. 

8.  Feloniously  forging  a  certain  indorsement  to  and  on  a  certain    p^^ 

paper  writing.  Inchoate 

in  the  4th,  5th,  and  6th  counts,  he  was  charged  with  feloniously    instrument. 
uttering  the  documents  described  in  the  1st,  2nd,  and  3rd  counts. 

I  was  of  opinion  that  all  the  counts  were  bad  except  the  first       / 
and  fourth,  but  I  left  the  whole  matter  to  the  jury. 

The  jury  returned  a  general  verdict  of  guilty,  and  I  sentenced 
Harper  to  be  imprisoned  with  hard  labour  for  nine  months,  but 
suspended  the  execution  of  the  sentence  till  the  decision  of  this 
case  by  the  Court  for  Crown  Cases  Reserved. 

The  question  for  the  Court  is  whether  under  the  circumstances 
stated  Harper  was  properly  convicted  of  either  of  the  offences 
charged  in  the  first  or  fourth  counts  of  the  indictment,  and 
whether  any  of  the  other  counts  charge  a  felony. 

J.  F.  Stephen. 

No  counsel  appeared  to  argue  on  either  side. 

Lord  CoLEBiDGE,  C.J. — The  court  is  of  opinion  that  the  con- 
viction on  this  indictment  cannot  be  supported.  The  prisoner 
was  convicted  generally  of  forging  an  indorsement  on  a  bill  of 
exchange.  All  the  counts  of  the  indictment  were  for  forging 
an  indorsement  on  a  bill  of  exchange,  or  on  a  paper  writing  in 
the  form  of  and  purporting  to  be  a  bill  of  exchange,  or  on  a 
certain  paper  writing.  The  document,  however,  was  but  an 
inchoate  bill  of  exchange.  A  bill  of  exchange  was  formally 
drawn  upon  and  sent  to  the  prisoner  for  his  acceptance,  and  he 
was  to  accept  it  and  to  procure  the  indorsement  of  a  solvent 
person  to  it,  but  there  was  no  drawer's  name  atteiched  to  the  bill. 
The  prisoner  returned  the  bill  accepted  by  himself,  and  with 
the  name  of  Hunt  as  the  indorsee  upon  it,  but  he  had  forged 
Hunt's  indorsement.  Under  these  circumstances  the  prisoner 
cannot  be  convicted  upon  this  indictment,  for  this  document 
was  clearly  not  a  bill  of  exchange.  In  McOall  v.  Taylor  (34  L.  J. 
365,  C.  P.)  it  was  held  that  an  instrument  in  the  form  of  a  bill 
of  exchange,  addressed  to  and  accepted  by  the  defendant,  but 
without  the  names  of  either  a  payee  or  drawer,  is  neither  a  bill 
of  exchange  nor  a  promisso^  note,  but  only  an  inchoate  instru- 
ment. In  that  case  Erie,  C.J.  said :  "  The  instrument  has  no 
date  and  no  drawer's  name,  but  the  defendant  wrote  his  accept- 
ance across  it,  and  the  question  is,  has  the  holder  of  such  an 
instrument  a  right  to  declare  on  it,  either  as  a  bill  of  exchange  or 
promissory  note  7  It  certainly  is  not  a  bill  of  exchange,  nor  is 
it  a  promissory  note.  It  is  in  fact  only  an  inchoate  instrument, 
though  capable  of  being  completed."  Erie,  C.J.  further  cited 
the  case  of  Stoessiger  v.  South-Eastern  Railway  Company  (3 
El.  &  B.  549 ;  23  L.  J.  549,  Q.  B.)  as  in  point.  In  that  case  the 
question  arose  whether  a  document  in  the  form  of  a  bill  of 
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exchange  for  III.  lOx.^  but  which  had  no  drawer's  name  upon  it, 
was  a  bill  note  or  secnrity  for  the  payment  of  money  exceeding 
lOZ.  within  the  Carriers  Act  (11  Geo.  4  &  1  Will.  4,  c.  68,  s.  1), 
and  it  was  held  that  it  was  not.  In  this  case  we  are  clearly  of 
opinion  that  this  was  a  mere  inchoate  instrument,  of  no  ralne  in 
the  shape  in  which  it  was  when  the  prisoner  wrote  the  indorsement 
upon  it.  This  is  quite  clear^  as  well  upon  principle  as  upon  the 
authorities. 

Gbots,  Haweiks^  and  Lopes,  JJ.  concurred. 

Stephen^  J. — ^Although  I  agree  with  the  rest  of  the  court  that 
this  conyiction  should  be  quashed,  yet  it  seems  to  me  that  this 
case  has  all  the  effects  of  forgery,  and  I  think  that  the  prisoner 
Would  not  have  been  relieved  from  them  if  he  had  been  mdicted 
for  forgery  at  common  law. 

Conviction  quashed. 


frelanti. 


HIGH    COURT    OP    JUSTICE. 
QUEEN'S   BENCH  DIVISION. 
Wednesday,  May  4,  1881. 
(Before  O'Brien,  and  Fitzgerald,  JJ.) 

The  Queen  o.  McNauqhten,  Donnelly,  and  Hayes,  (a) 

Application  for  bail  in  a  charge  of  murder — Unlawful  assembly—^ 
JDuty  of  police-officers — Bight  of  next  of  kin  of  deceased  person 
to  be  heard. 

In  a  case  of  homicide  the  next  of  hm  of  the  deceased  have  no  legal 
right  to  be  heard,  but  ex  gratia  the  court  may  hear  them. 

Per  Fitzgerald  J. :  If  parties  assemble  to  obstruct  the  officers  of  the 
law,  aU  parties  so  assembling  are  gmlty  of  an  unlawful  assembly 
whether  a  riot  takes  plaice  or  not,  and  if  a  homicide  takes  place 
in  consequence  of  that  unlawful  assembly,  every  one  taking  a 
part  in  the  unlawful  assembly  may  be  himself  personally 
responsible  for  the  homicide. 

MOTION  to  admit  to  bail  sub-constables  Donnelly, McNauffhten, 
and  Hayes,  at  present  confined  in  Sligo  goal,  Donnelty  and 

(a)  Reported  1»7  Oaon.  R.  Boobb,  Eeq.,  BarriBter-At-Law. 
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MoNaughton  on  the  charge  of  wilful  murder  and  Hayes  of  man-   Thb  Qithw 
slaughter.     The  facts  as  appeared  from  the  depositions  of  the  moNaoohtkn 
accused  before  the  coroner  were  as  follows.     The  accused  were  and  othbrb. 

sub-constables  in  the  Boyal  Irish  Constabulary^  and  on  the  2nd        

day  of  April,  1881,  were  proceeding  on  duty  accompanied  by  a       ^ff^ 
constable  named  Armstrong,  to  protect  a  person  named  Broder,  BaH^Homi- 
who  was  about  to  serve  ejectment  processes.      They  had  pro-  dde-Un^w^ 
ceeded  some  distance  on  their  road,  when  they  were  met  by  a  -^  aumbkf. 
crowd  of  women,  and  a  little  to  the  rear  of  the  women  was  a  large 
crowd  of  men,  numbering  about  200,  one  woman  named  Began 
making  herself  a  sort  of  ring-leader.      She  said  they  did  not 
want  to  do  any  harm  to  the  police,  all  they  wanted  was  to  get 
the  processes  from  Broder.     Constable  Armstrong  came  forward, 
took  the  woman  by  the  arm,  and  said  if  she  did  not  cease  the 
conduct  of  which  she  was  guilty  she  would  be  lodged  in  jail.    A 
stone  was  then  thrown  from  the  crowd  which  struck  Broder  on 
the  knee.     Constable  Armstrong  then  advanced  from  his  com- 
rades, and  went  into  the  crowd  jot  the  purpose  of  arresting  the 
man  who  had  thrown  the  stone.     He  was  immediately  surrounded 
by  the  mob,  and  his  rifle  was  seized.     His  rifle  went  off  in  the 
melee  that  ensued,  and  in  three  or  four  minutes  Armstrong  was 
left  senseless  on  the  road  suffering  from  injuries  from  the  effects  of 
which  he  shortly  after  died.     Hayes  rushed  into  the  crowd  at 
imminent  risk  to  himself,  and  having  got  through  the  crowd,  and 
got  some  little  distance  when  the  first  attack  was  quite  over,  he  was 
followed  by  a  crowd  of  four  or  five  men  who  again  attacked  him, 
and  one  raised  a  stone  some  seven  pounds  weight,  and  threatened 
to  dash  out  his  brains.     He  was  stripped  of  his  rifle,  his  belt,  his 
pouch,  and  shako,  and  but  for  the  intervention  of  a  woman  who 
was  there  his  life  would  have  been  taken.     For  the  purpose  of 
rescuing  constable  Armstrong  the  other  two  constables  Donnelly 
and  McNanghton  did  fire  upon  the  crowd.     All  the  sub-constables 
swore  they  received  no  directions  from  the  constable  to  fire  at 
all ;  it  was  not  until  his  life  was  in  imminent  danger  that  they  fired 
the  shots  to  protect  him.     It  appeared  from  the  testimony  of 
other  persons  who  saw  the  pouches  of  the  men  when  they  came 
home,  that  only  one  cartridge  was  missing  from  their  respective 
pouches,  that  there  were  marks  of  stones  upon  their  rifles,  their 
coats  were  torn  inside  out,  and  they  had  nothing  on  their. heads. 

The  evidence  submitted  below  on  behalf  of  the  prosecution  was 
that  of  four  women  who  deposed  that  there  were  not  more  than 
fifty  men  present,  that  they  had  no  sticks  and  no  stones,  and  that 
gome  shouts  were  raised  by  some  children,  when  the  constabulary, 
without  any  provocation,  fired  on  the  crowd  and  killed  two 
persons.  The  coroner's  jury  found  a  verdict  of  wilftd  murder 
against  Donnelly  and  Mclfaughten,  and  manslaughter  against 
Hayes  for  the  homicide  of  one  Corcoran,  who  was  killed  on  the 
occasion. 

Mem/roe,  Q.C.  (with  him  Bird)  for  the  prisoners,  moved  that  the 
prisoners  be  admitted  to  bail. 
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The  Queen       John  Naish,  Q.C.,   on    behalf   of   Her  Majesty's  Attomey- 
McN  ^  „..-ri  General  offered  no  opposition  to  the  prisoners  being  admitted  to 

AND  OTHBBB.      bail. 

—  Peter  (yBrieny  Q.C.,  with  him  John  A,  Ov/rrcm  for  the  next  of 

1881.       j^ijj  Qf  ^jjQ  deceased  man  Corcoran. 

Baii—Homi'  Monroe,  Q.C.,  objected  to  his  being  heard;  those  representing 
cidB— Unlaw-  the  next  of  kin  of  the  deceased  have  no  locus  dcmdi, 
fulaumbfy.  (ySrim,  Q.O.— In  Beg.  y.  Sumhie  and  Bonelh  (Ir.  R.  8 
C.  L«  271)^  counsel  for  the  next  of  kin  were  heard  in  opposition 
to  the  application  for  bail^  Whiteside^  G.J.  dissentiente.  Counsel 
for  the  next  of  kin  were  heard  in  Be  Oasey,  the  Six-mile-bridge 
case  (6  Cox  C.  C.  122.) 

Fitzgerald^  J. — Is  there  any  case  where  the  Attorney-General 
has  come  into  courts  and  expressed  his  acquiescence  on  the  part 
of  the  Crown  to  the  party  being  discharged^  that  the  next  of  kin 
were  heard.  On  the  bail  motion  in  the  Six-mile-bridge  case  I 
was  for  the  next  of  kin^  and  was  heard  ex  gratia  only^  not  as  a 
matter  of  right.     We  will  hear  you  now,  but  only  ex  gratia. 

O^Bbiek,  J. — I  would  not  go  further  than  that. 

Bird,  for  the  prisoners,  was  not  called  on  to  reply. 

(yBfiiEN,  J.  expressed  his  opinion  that  the  prisoner  should  be 
admitted  to  bail. 

PiTZGBBALD,  J. — In  Concurring  that  the  motion  ought  to  be 
acceded  to,  I  was  prepared  to  go  considerably  further  and  say  that 
the  defendants  ought  to  be  discharged  upon  their  own  recognizances 
without  giving  bail  at  all.  I  do  not  propose  to  go  into  the  minute 
facts  of  the  case  and  discuss  the  discrepancies  of  the  evidence. 
When  a  transaction  of  this  kind  takes  place  every  witness  pro- 
bably gives  his  own  account  of  what  actually  occurred  in  his  own 
presence,  and  what  he  saw  himself,  and  you  will  always  find 
amongst  the  most  truth-telling  witnesses  these  discrepancies.  But 
we  have  to  look  at  the  broad  facts  of  the  case,  and  one  of  the 
advantages  of  a  coroner's  inquest  is  that  we  have  the  evidence  on 
both  sides.  The  man  Broder  was  there  serving  the  process  of 
the  law ;  he  was  there  upon  a  peaceful  and  lawful  occupation.  I 
collect  from  the  depositions  that  upon  some  previous  occasion  it 
was  found  necessary  to  protect  Broder.  The  four  policemen  were 
tiiere  in  pursuance  of  a  paramount  duty,  and  were  ordered  to 
protect  Broder,  they  were  bound  to  protect  him,  and  were 
authorised  to  use  force  in  so  doing  if  necessary.  This  crowd 
were  there  evidently  for  the  purpose  of  obstructing  Broder  and 
the  officers  of  the  law.  The  police  had  a  duty  to  perform  in  pro- 
tecting the  process  server.  It  ought  to  be  known  that  if  persons 
assemble  to  obstruct  the  officers  of  the  law,  all  parties  so 
assembling  are  guilty  of  an  unlawful  assembly,  whether  a  riot 
takes  place  or  not,  and  if  a  homicide  takes  place  in  consequence 
of  the  unlawful  assembly  every  one  taking  a  part  in  the  obstruc- 
tion may  be  himself  personally  responsible  for  that  homicide.  I 
cannot  doubt  that  the  police  were  justified  in  using  force  to  repel 
force.     We  have  before  us  the  depositions  of  these  women,  and  of 
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the  three  oonstables,  and  I  do  not  hesitate  for  a  moment  to  say  Thb  Quibn 
that  if  the  constables  are  to  be  believed  (and  I  shall  add  I  see  no  moNatohtbn 
reason  to  disbelieve  them)  thev  have  proved  a  case  not  of  crime   j^nd  othbrb. 

on  their  part,  bnt  of  justifiable  homicide.     And  furthermore  I        

have  to  add  to  this^  that  if  the  case  made  by  these  witnesses  is  a       ]^' 
true  one  there  was  an  unlawful  assembly  there  on  the  part  of  what  'BaH^ffomi' 
has  been  called  the  people,  and  every  one  taking  part  in  that  dde^Unhw^ 
unlawful  assemblv  is  responsible  for  the  homicide.    A  great  deal  J^^"'^^* 
has  been  said  about  forbearance  by  the  police,  it  is  not  for- 
bearance  towards  the  rioter  which  ia  meant  by  the  expression,  it 
is  forbearance  that  ought  to  be  exercised  bv  officers  of  the  law, 
lest  in  repelling  outrage,  they  may  take  the  lives  of  innocent 
people,  and  it  too  frequently  happens  it  is  the  innocent  that 
perish. 

The  defendants  were  admitted  to  bail  on  their  own  reoogpii- 
zances  of  lOOZ. 


irelanti. 


HIGH    COURT    OP    JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

Jum  2  and  3, 1881. 

(Before  O'Bbiin,  Fitzqeeald,  and  Babbt,  JJ.) 

The  Queen  v.  Walter  and  John  Phelan.  (a) 

Change  of  venue-^Mv/rder — Popular  feeUng  in  the  locaMty — 
Svhscription  by  persons  on  the  jury  panel  to  a  fund  to  defend 
the  prisoners'-^Imposition  of  terms  on  the  Crown. 

In  an  indictment  for  murder  the  trial  had  twice  been  ready  for 
hearing ;  once  in  the  local  venue  where  the  alleged  crime  was 
committed,  and  once  in  the  venue  fixed  by  the  Winter  Assizes 
Act.  On  both  these  occasions  the  trial  was  postponed  on  the 
grownd  that  an  impartial  trial  could  not  be  had ;  it  appearing 
on  affidavit  that  large  numbers  of  the  jurors  who  would  try  the 
case,  were  members  of  an  association  called  '^  The  Land  League,*' 
which  association  had  subscribed  to  the  defence  of  the  prisoners, 
the  crime  being  of  cm  agrarian  nature.  The  venue  was  now 
changed  from  the  local  one  to  a  district  where  it  appeared  proba- 

(a)  Reported  by  Oboil  R.  Roghb,  Esq^  Barrister-at-Law. 
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Tn  Qunif        ble  a  fair  cmd  impartial  trial  could  he  had,  the  Crown  being  put 
^^^  under  terms  to  expedite  the  hearing  of  the  ca^e,  and  to  pay  the 

costs  to  the  a/xused  persons  necessarily  incurred  by  the  change  of 
1881.  venvs. 


Charaeof 


IN  this  case  the  prisoners,  Walter  Phelan  and  John  Phelan, 
were  indicted  for  the  wilfnl  murder  of  Charles  Daniel  Boyd, 
^^e,  at  Bhanbogh,  New  Boss,  in  the  county  Kilkenny,  on  the  8th 
day  of  August,  1880.  The  present  application  was  on  the 
part  of  the  Crown  to  enter  a  suggestion  od  the  record 
that  the  venue  should  be  changed  to  Dublin.  j^The^affidavits 
of  Mr.  Bolton,  the  Crown  solicitor,  and  Mr.  Webb,  the  sub- 
inspector  of  constabulary,  stated  that  from  the  result  of 
their  inquiries  they  were  of  opinion  the  crime  was  Lof 
an  agrarian  nature.  The  prisoners  dwelt  on  the  lands  of  Mr. 
Boyd,  senior,  the  father  of  the  deceased  man,  and  unfriendly 
relations  existed  between  Mr.  Boyd,  senior,  and  the  prisoners' 
fomily.  Considerable  excitement  existed  in  the  county  Ealkenny 
with  reference  to  the  relations  of  landlord  and  tenant.  There 
were  branches  of  an  association  known  as  the  Land^League 
established  in  the  County  Kilkenny,  and  the  central  body  of  this 
league  subscribed  40Z.  for  the  defence  of  the  prisoners,  besides  a 
local  subscription  to  which  many  persons  resident  in  the  county 
subscribed.  The  case  came  before  the  Winter  Assizes  at  Water- 
ford  in  December,  1880,  when  it  was  adjourned,  on  the  ground 
that  a  fair  and  impartial  trial  could  not  be  then  had  at  Waterford. 
At  the  Spring  Assizes  at  Kilkenny,  in  1 881,  a  similar  application 
for  an  ad)Oumment  was  made  and  granted.  It  appeared  that  on 
the  panel  by  which  it  was  proposed  to  try  the  case  there, were  no 
less  than  111  persons  who  were  members  of  the  Land  League. 
The  remaining  facts  are  sufficiently  set  forth  in  the  judgment  of 
the  court. 

W,  Byan,  Q.C.,  with  him  Naish,  Q.C.,  and  Anderson,  for  the 
Crown,  moved  that  a  suggestion  be  entered  on  the  record  that 
the  venue  be  changed  to  Dublin.  They  relied  on  Beg.  v.  Barrett 
(Lr.  Rep.  4  C.  L.  286) ;  Beg.  v.  Palmer  (5  El.  &  Bl.  1024) ;  Bex 
V.  Hwnt  and  others  (3  B.  &  Aid.  4i4).  In  Bex  v.  Holden  (5 
B.  &  Ad.  347),  although  the  venue  was  not  changed,  the  general 
principle  is  thus  laid  down  by  Lord  Denman  :  ^'  I  apprehend  that 
the  power  of  changing  the  place  of  trial,  whenever  it  is  necessary, 
for  the  purpose  of  securing  as  far  as  possible  a  fisdr  investigation, 
is  a  part  of  the  jurisdiction  of  this  Court,  and  that  the  power  may 
be  exercised  wnere  it  is  absolutely  necessary  in  cases  of  felony :'' 
Beg.  V.  Conway  (7  Ir.  C.  L.  Eep.  518). 

Hemphill,  Q.C.,  with  him  Peter  O'Brien,  Q.C.,  and  David 
.  Lynch,  for  Qie  prisoners,  contra. — In  Bex  v.  Harrison  (3  Burr. 
1830)  Lord  Mansfield,  C.J.  lays  down  the  dictum  that  before  the 
venue  is  chan^d  the  Court  must  be  satisfied  that  there  is  no  pos- 
sibility of  a  fair  trial  in  the  proper  county  :  (Beg.  v.  Fay,  Ir.  ttep. 
(5  C.  L.  486.) 
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The  jadgment  of  the  Court  was  delivered  by 

FiTzoEBALD,  J.— "The  dnty  of  this  Court  is  to  see  that  the  case 
should  be  tried  in  a  place  where  a  fair  and  impartial  trial  can  be 
had.  By  fair  and  impartial  I  mean  a  trial  resulting  in  a  true 
yerdict  whether  of  guilt  or  innocence.  As  to  the  allegation  that 
a  fair  and  impartial  trial  could  not  be  had  in  Kilkenny,  the 
meaning  of  it  is,  not  that  it  would  not  be  possible  to  have  a  fair 
and  impartial  trial  there,  but  that  it  is  not  likely  that  such  a  trial 
could  take  place  there.  I  carefully  abstain  from  expressing  any 
opinion  upon  the  strength  or  weakness  of  the  case  against  the 
prisoners,  or  as  to  whether  they  are  the  proper  persons  against 
whom  to  make  this  charge,  but  there  can  be  no  doubt  that  a 
dreadful  crime  has  been  committed.  I  recollect  the  occasion 
well,  I  was  opening  the  assizes  in  Wicklow,  and  had  congratu- 
lated the  grand  jury  on  the  fact  that  the  existing  condition  of 
things  appeared  to  be  satisfactory.  I  had  hardly  uttered  the 
last  words  of  my  charge  when  the  news  arrived  of  the  outrage^ 
and  murder  of  young  Mr.  Boyd.  Soon  afterwards  the  prisoners 
were  arrested,  and  the  next  tlung  in  point  of  time  was  the  letter  of 
the  Rev.  Patrick  Furlong  addressed  to  the  National  Land  League 
soliciting  a  subscription  for  their  defence.  While  I  give  credit 
to  the  reverend  gentleman  for  sincerity  and  charity  of  purpose,  I 
must  say  he  has  shown  himself  singularly  indiscreet.  He  was  a 
Catholic  clergyman  of  position  and  influence,  and  as  such  his 
words  were  entitled  to  peculiar  weight.  In  his  letter  the  reverend 
gentleman  pledged  himself  to  the  belief  that  the  parties  charsed 
were  innocent  of  the  crime.  I  do  not  mean  to  say  that 
Mr.  Furlong  did  not  entertain  such  a  belief,  but  the 
expression  of  it  was  of  formidable  import;  to  the  neighbour- 
hood. Mr.  Furlong  also  said,  what  was  quite  right  and 
proper,  that  the  prisoners  were  men  of  good  character, 
but  he  added  that  they  lived  ''under  a  not  over  merciful 
landlord.^'  In  that  I  think  he  made  another  exhibition 
of  want  of  discretion.  This  letter  was  written  three  months 
before  the  Waterford  Winter  Assizes,  the  letter  was  published 
in  the  New  Boss  8tanda/rd,  and  on  the  18th  day  of  September 
there  appeared  in  that  journal  an  article  highly  calculated  to 
prejudice  the  fair  trial  of  the  case.  On  the  2nd  day  of  October  a 
committee  was  appointed  to  organise  a  fund  for  the  defence,  and 
fifty-nine  persons  were  appointed  as  collectors  for  a  perfectly 
legitimate  object,  to  secure  legal  aid  for  the  prisoners.  But  the 
proper  parties  to  try  a  case  are  certainly  not  those  who  sub- 
scribed for  any  of  its  purposes,  and  especially  when  their  sub- 
scriptions were  asked  for  in  the  words  of  the  letter  of  Mr. 
Furlong,  who  spoke  of  his  belief  in  their  innocence^  and  described 
the  father  of  tne  murdered  man  as  a  ''  not  over  merciM  land- 
lord.^'  The  prisoners  were  committed  for  trial,  and  true  bills  were 
found  at  Waterford,  but  an  application  was  made  to  the  judge  who 
presided  to  postpone  the  tricu.  On  the  gprounds  stated  the  Judge 
would  have  forgotten  his  duty  to  the  public  if  he  had  hesitated 
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for  one  moment  in  acceding  to  the  application.  On  the  opening 
of  the  Spring  Assizes  at  Kilkenny  the  Crown  fonnd  that  on  the 
panel,  the  total  number  of  which  was  not  stated,  there  was  no  less 
than  111  names  of  men  who  were  members  of  the  Land  Leagne. 
Affidavits  were  made  as  to  the  state  of  the  panel,  and  the 
impossibility  nnder  the  circumstances  of  obtaining  a  fair  and 
impartial  trial,  and  again  there  was  a  postponement.  The  case 
now  comes  before  the  court,  in  a  singular  and  unusual  point  of 
view  which  is  not  to  be  forgotten.  One  Judge  condenmed  the  panel 
at  Waterford  as  unfit,  and  the  judge  at  Kilkenny  told  them  that 
with  the  panel  before  him,  it  was  impossible  to  obtain  a  &ir  and 
impartial  trial.  It  has  been  said  that  this  was  not  a  crime  of  an 
agrarian  character.  That  is  a  matter  as  to  which  the  Court  must 
be  guided  by  the  opinions  of  experienced  men  who  are  acquainted 
with  the  local  circumstances.  Here  we  have  the  Crown  solicitor 
and  the  sub-inspector  of  constabulary  stating  as  a  result  of 
their  inquiries  that  the  crime  was  of  an  agrarian  character,  the 
murdered  man  being  the  son  of  a  man  who  was  described  as  a 
not  oyer  merciful  landlord.  With  these  facts  before  it,  the  Court 
has  now  to  say  whether,  haying  regard  to  the  due  administration 
of  justice,  and  to  its  bounden  duty,  to  secure  as  far  as  in  it 
lies  a  fair  and  impartial  trial,  the  case  ought  to  be  tried  in 
the  local  yenue.  We  haye  at  least  to  say  that  it  ought  to  be 
tried  before  some  fair  and  impartial  tribunal.  In  this  yiew  we 
hold  that  it  ought  not  to  be  tried  in  Wexford,  Waterford,  or 
Kilkenny.  Then  where  is  the  trial  to  take  place  ?  The  circum- 
stances render  the  case  one  that  shows  it  ought  to  oome  to 
Dublin.  While  holding  this  yiew  the  Court  consider  there  are 
terms  which  we  should  impose  upon  the  Crown.  The  defendants 
if  they  are  not  brought  to  trial  at  the  next  Kilkenny  Assizes 
will  be  entitled  to  unconditional  discharge  under  the  Habeas 
Corpus  Act.  If  the  order  of  the  Court  is  now  to  go,  they  must 
be  brought  to  trial  in  Dublin  during  the  present  sittings;  and 
the  Crown  must  pay  all  the  expenses  reasonably  and  necessarily 
incurred  in  consequence  of  the  trial  not  taking  place  in  Dublin. 

Barbt,  J.,  concurred. 

O'Baubn,  J.,  although  not  dissenting,  declined  to  concur  with 
the  judgment  of  the  court. 

Venue  changed  to  Duhlin. 
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COURT  OP  CBIMINAL  APPEAL. 

Saturddy,  June  18,  1881, 

(Before  Lord  Colbbedoe,  C.J.,  Geovb  and  Denman,  JJ.,  Huddlk- 

8T0N,  B.,  and  Watkin  Williams,  J.) 

Bko.  V,  JoHANN  Most,  (a) 

Murder — Encouraging  or   persuading   to — Newspaper  article-^ 

24  ^  25  Vict  c.  100,  s.  4. 

The  defendant  wrote  and  published  an  article  in  a  newspaper  in 
London,  which  was  sold  to  the  public,  amd  also  circulated  among 
subscribers,  which  article  the  jury  found  was  intended  to,  and 
did  encourage,  cmd  was  an  endeavour  to  persuade  persons  to 
murder  foreign  potentates,  amd  that  such  encouragement  and 
endeavouring  to  persuade  was  the  naiv/ral  and  reasonahle  effect 
of  the  article. 

Held,  that  the  defendant  was  guilty  of  a  misdemeanov/r  within 
sect.  4  of  the  24  ^  25  Vict.  c.  100. 

CASE  reserved  for  the  opinion  of  this  Court  by  Lord  Cole- 
ridge, C.J. 

Johann  Most  was  tried  before  me  at  the  Central  Criminal 
Court  on  the  25th  day  of  May,  on  an  indictment  containing 
twelve  counts.  The  first  two  counts  contained  charges  of 
publishing  a  scandalous  libel  at  common  law;  and  on  these 
counts  a  separate  verdict  of  guilty  was  taken,  and  no  question 
arises  upon  them. 

The  remaining  ten  counts  charged  the  prisoner  with  offending 
against  24  &  25  Vict.  c.  100,  s.  4.  The  subject  matter  of  all  the 
counts  was  the  same  publication,  which  was  treated  as  a  common 
law  libel  in  the  first  two  counts,  and  as  an  offence  against  the 
statute  in  the  remaining  ten.  It  was  an  article  written  in 
German,  in  a  newspaper  entirely  in  that  language,  but  published 
weekly  in  London,  and  enjoying  an  average  circulation  of  1200 
copies.  The  prisoner  was  proved  to  be  the  editor  and  publisher 
of  the  paper.  Several  copies  of  the  paper  were  proved  to  have 
been  bought  at  his  house,  and  some  copies  of  a  reprint  of  the 
article  in  question  were  actually  sold  by  the  prisoner  himself  to 
one  of  the  witnesses  called  on  behalf  of  the  Cfrown. 

It  is  not  necessary  to  set  out  the  article  at  length,  but  it  con- 
tained amongst  others  the  following  passages  : 

•  •  ~  ~  " 

Like  ft  thnnderolfti 
belftden  ftbortions  oi 

thoiuand-fold. 

•  •••••• 


ip  it  penetnted  into  prinoely  pdaoeB  where  dweU  those  crime- 
>f  eyery  profligftoy  who  long  ernce  hftye  earned  ft  eimilftr  fftte  ft 


(a)  Reported  by  John  Tboiipioh,  Esq.,  Bftnieter-ftt-Lftw. 
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Nay,  jiiBt  in  the  most  recent  period  they  whispered  with  gratification  in  each  others* 
ears  that  all  danger  was  over,  because  the  most  energetic  of  all  tyrant'h&ters,  the 
**  Russian  Nihilists/'  had  been  successfully  exterminated,  to  the  last  member. 

Then  comes  such  a  hit. 

William,  erewhile  Oanister-shot  Prince  of  Prussia,  the  new  Protestant  Pope  mnd 
Soldier  Emperor  of  Germany,  got  convulsions  in  due  form  from  excitement.    Liike 

things  happened  at  other  Courts. 

•  •••••• 

At  the  same  time,  they  all  know  that  eyery  success  haa  the  wonderful  power, 
not  only  of  instilling  respect,  but  also  of  inciting  to  imitation.  There  ti:iey 
simply  tremble  then  from  Constantinople  to   Washington  for   their   long    eince 

forfeited  heads. 

•  •••••• 

When,  in  many  countries,  old  women  only,  and  little  children,  yet  limp  about  tiie 
political  stage  with  tears  in  their  eyes,  with  the  most  loathsome  fear  in  their  bosoms 
of  the  castigating  rod  of  the  State  night  watchman  now,  when  real  heroes  haTe 
become  so  scarce,  such  a  Brutus  deed  has  the  same  effect  on  better  naturea  as  a 

refreshing  storm. 

•  •••••• 

To  be  sure,  it  will  happen  once  again  that  here  and  there  even  Socialists  start  up, 
who,  without  that  anyone  asks  them,  assert  that  they,  for  their  part,  abominate 
regicide,  because  such  an  one  after  all  does  no  good,  and  becauae  they  are  combating^ 
not  persons,  but  institutions.  This  sophistry  is  so  gross  that  it  may  be  confuted  in  a 
single  sentence.  It  is  clear,  namely,  CTcn  to  a  mere  political  tyro,  that  State  and 
social  institutions  cannot  be  got  rid  of  until  one  has  oyercome  the  persons  who 
wish  to  maintain  the  same.  With  mere  philosophy  you  cannot  so  much  as  drive  a 
sparrow  from  a  cherry  tree,  any  more  than  bees  are  rid  of  their  drones  by  simple 
humming. 

On  the  other  hand,  it  is  altogether  false  that  the  deatruction  of  a  prince  is 
entirely  witiiout  value,  because  a  substitute  appointed  beforehand  forthwith  takes 
hisnlaoe. 

What  one  might  in  any  case  complain  of,  that  is  only  the  rarity  of  so-oaUsd 
tyrannicide.  If  only  a  single  crowned  wretch  were  disposed  of  everr  month,  in  a 
short  tiQie  it  should  affoM  no  one  gratification  henceforward  still  to  play  the 
monarch. 

•  •••••• 

But  it  is  said,  ^  Will  the  successor  of  the  smashed  one  do  any  better  than  he  did  ?  *' 
We  know  it  not.  But  this  we  do  know,  that  the  same  can  hardly  be  permitted  to 
reign  long  if  he  only  stepa  in  his  father's  footsteps. 

•  •••••• 

Meanwhile,  be  this  as  it  may,  the  throw  was  good ;  and  we  hope  that  it  was  not 
the  last. 

May  the  bold  deed,  which,  we  repeat  it,  has  our  full  sympathy,  inapixe  rerolutioii- 
•  ists  far  and  wide  with  fresh  courage. 

•  •••••• 

The  4t;h  seotion  of  24  &  25  Vict.  o.  100,  is  as  follows : 

AU  persons  who  shall  conspire,  confederate,  and  agree  to  murder  any  person, 
whether  he  be  a  subject  of  Her  Majesty  or  not,  and  whether  he  be  within  the 
Queen's  dominions  or  not,  and  whosoever  shall  solicit,  encourage,  persuade,  or 
endeavour  to  persuade,  or  shall  propose  to  any  person  to  murder  any  other  person, 
whether  he  be  a  subject  of  Her  Majesty  or  not,  and  whether  he  be  within  the  Queen's 
dominions  or  not|  shall  be  i^ulty  of  a  misdemeanour,  and,  being  oonvioted  thereof, 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any 
term  not  more  than  ton  and  not  less  than  three  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labour. 

The  ten  counts  framed  npon  this  section  all  charged  the 
prisoner  with  having  "  encouraged ''  or  "  endeavoured  to 
persuade  '^  persons  to  '^  murder  other  persons,''  some  named  and 
others  not  named,  who  were  in  all  cases  not  subjects  of  Her 
Majesty,  nor  within  the  Queen's  dominions. 

The  3rd  and  the  9th^  1 0th,  11th,  and  12th  counts,  so  far  as 
material  to  the  present  question,  were  as  follows  (they  may  be 
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taken  as  specimens  of  the  intermediate  oounts,  which  were  in 
their  legal  incidence  the  same)  : 

Ooant  8. — JCnA  the  jnrora  aforeeaid,  npon  their  oath  aforesdd,  farther  present  that 
heretofore,  to  wit,  on  the  19th  day  of  Maroh,  in  the  year  of  oar  Lord  1881,  the  said 
Johann  Most  onlawfally,  knowingly,  wilfally,  and  wickedly  did  encoorage  certain 
persons,  whose  namee  to  the  jnrora  aforesaid  are  anknown,  to  mnrder  certain  other 
persons,  to  wit,  the  soTcreigns  and  rnlera  of  Earope,  not  then  heing  within  the 
dominions  of  oar  said  Lady  the  Qneen,  and  not  being  sabjeots  of  oar  said  Lady  the 
Qaeen,  against  the  form  of  the  statute  in  that  case  made  and  proyided,  and  against 
the  peace  of  oar  said  Lady  the  Qaeen,  her  crown  and  dignity. 

Gonnt  9. — And  the  jnron  aforesaid,  apon  their  oath  aforesaid,  farther  present  that 
heretofore,  to  wit,  on  the  I9th  day  of  BCarch,  in  the  year  of  oar  Lord  1881,  the  said 
Johann  Most  onlawfally,  Imowingly,  wilfoUy.  and  wickedly  did  encoorage  certain 
persons  whose  names  are  to  the  Jorore  aforesaid  onknown  to  morder  a  certain  other 
person,  to  wit,  His  Imperial  Majesty  Alexander  the  Third,  Emneror  of  all  the  Rnasias, 
not  then  being  within  the  dondnions  of  cor  said  Lady  the  Queen,  and  not  being  a 
sobject  of  car  said  Lady  the  Qoeen,  againat  the  form  of  the  statute  in  that  case  made 
and  proyided,  and  agaJast  the  peace  of  oar  said  Lady  the  Queen,  her  crown  and 
dignity. 

Oount  10.— And  the  jurora  aforesaid,  upon  their  oath  aforesaid,  farther  present 
that  heretofore,  to  wit,  on  the  19th  day  of  March,  in  the  year  of  our  Lord  1881,  the 
said  Johann  Most  onlawfally,  knowingly,  and  wickedly  did  endeayoor  to  persuade 
certain  persona  whose  names  are  to  the  jurora  aforesaid  unknown  to  murder  a 
certain  other  person,  to  wit,  his  Imperial  Majesty  Alexander  the  Third,  Emperor  of 
all  the  Rosaias,  not  then  being  within  the  dominions  of  oor  said  Lady  the  Qoeen, 
and  not  being  a  sobject  of  our  said  Lady  the  Queen,  against  the  form  of  the  statute 
in  that  case  made  and  proyided,  and  i^gainst  the  peace  of  oor  said  Lady  the  Queen, 
her  crown  and  dignity. 

Oount  11.— And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  present 
that  heretofore,  to  wit,  on  the  I9th  day  of  March,  in  the  year  of  oor  Lord  1881,  the 
said  Johann  Most  azilawfolly,  knowingly,  wilfully,  and  wickedly  did  encourage 
certain  penons  whose  names  to  the  joron  aforesaid  are  unknown  to  murder  a  certain 
other  person,  to  wit,  his  Imperial  Majesty  William  the  Fint,  Emperor  of  Gtermany, 
not  then  being  within  the  dominions  of  oor  said  Lady  the  Qoeen,  and  not  being  a 
sobject  of  oor  said  Lady  the  Qoeen,  against  the  form  of  the  statute  in  that  case 
made  and  proyided,  and  against  the  peace  of  oor  said  Lady  the  Queen,  her  crown  and 
dignity. 

Oonnt  12.— And  the  joron  aforesaid,  open  their  oath  aforesaid,  do  forther  present 
that  heretofore,  to  wit,  on  the  19th  day  ox  March,  in  the  year  of  oor  Lord  1881,  the 
said  Johann  Most  onlawfally,  knowingly,  wilfully,  and  wickedly  did  endeayour  to 
penuade  certain  persons  whose  names  to  the  joron  aforesaid  an  onknown  to  morder 
a  certain  other  person,  to  wit,  his  Imperial  Majesty  WiUlam  the  First,  Emperor  of 
Germany,  not  then  being  within  tiie  dominions  of  oor  said  Lady  the  Qoeen,  and  not 
being  a  sobject  of  oor  said  Lady  the  Qoeen,  against  the  form  of  the  statote  in 
that  case  made  and  proyided,  and  against  the  peace  of  oor  said  Lady  the  Qoeen, 
her  CKown  and  dignity. 

The  evidence  in  support  of  these  counts  was  the  same  as  that 
in  support  of  the  first  and  second  counts;  and  the  only 
encouragement  and  endeavour  to  persuade  proved  was  the 
publication  of  the  libel. 

I  directed  the  jury  that  if  they  thought  that  by  the  publication 
of  the  article  the  defendant  did  intend  to  and  did  encourage  or 
endeavour  to  persuade  any  person  to  murder  any  other  person, 
whether  a  subject  of  Her  Majestv  or  not,  and  whether  within  the 
Queen's  dominions  or  not,  and  that  such  encouragement  and 
endeavouring  to  persuade  was  the  natural  and  reasonable  effect 
of  the  article,  they  should  find  the  prisoner  guilty  upon  the  last 
ten  counts,  or  such  of  them  as  they  thought  the  evidence  sup- 
ported.    The  jury  convicted  the  prisoner  upon  all  the  ten  counts. 
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and  there  was  abundant  evidence  to  jastify  them  if  my  direction 
was  correct. 

Entertaining^  however^  some  doabt  as  to  the  correctness  of  miy 
direction^  I  deferred  sentencing  the  prisoner^  and  I  have  now  to 
request  the  opinion  of  the  Court  of  Criminal  Appeal  whether 
snch  direction  was  correct  in  point  of  law  or  not. 

If  the  Court  of  Appeal  thmks  the  direction  correct,  the  con- 
viction on  those  ten  counts  is  to  be  affirmed ;  if  otherwise,  the 
conviction  on  those  ten  counts  is  to  be  quashed. 

A.  M.  Sullivan  for  the  prisoner. — The  conviction  upon  the 
counts  framed  upon  sect.  4  of  the  24  &  25  Yict.  c.  100,  is  wrong. 
It  is  conceded  that  this  was  the  publication  of  a  seditious  libel, 
but  that  is  a  different  offence  to  that  contemplated  by  sect.  4. 
The  present  case  is  totally  outside  of  that  enactment.  Before 
the  Act  persons  might  be  indicted  for  libels  in  this  country  on 
foreign  sovereigns,  as  in  the  case  of  Peltier  for  a  libel  on  the 
Emperor  Napoleon  I.  The  scope  of  sect.  4  is  conspiracy  to 
murder;  it  may  and  does  contemplate  a  personal  transaction 
between  the  accused  and  some  one  else,  for  the  words  of  sect.  4 
(''  who  shall  solicit,  encourage,  persuade,  or  endeavour  to  persuade, 
or  -shall  propose  to  any  person '')  mean  who  shall  sohcit,  &c*, 
some  particular  person,  and  iu>t  who  shall  do  any  of  these 
acts  by  writing  an  article  in  a  newspaper  addressed  to  the 
public  in  general.  Sect.  4  of  the  24  &  25  Yict.  c.  100, 
was  copied  from  an  Irish  Act  of  Parliament  (86  Geo.  3, 
c.  27),  ''  An  Act  to  make  conspiring  to  murder  felony  without 
benefit  of  clergy,^'  which,  after  reciting  that,  ''  whereas  it  was 
necessary,  in  order  to  deter  men  from  entering  into  conspira- 
cies to  murder,  to  increase  the  punishment  of  persons  convicted 
of  such  horrid  crimes,^'  enacted  that  all  persons  who  shall  be  by 
due  course  of  law  convicted  of  conspiring,  confederating,  and 
agreeing  to  murder  any  person,  shall  *^  be  and  be  adjudged  felons, 
and  shall  suffer  death  as  felons  without  benefit  of  clergy.''  That 
Act  was  amended  by  the  88  Geo.  3,  c.  57  (Irish),  which  further 
enacted,  **  that  any  person  or  persons  who  shall  propose  to, 
solicit,  encourage,  or  persuade,  or  endeavour  to  encourage  or 
persuade  anv  person  or  persons  to  murder  any  person,  and  shall 
be  thereof  oy  due  course  of  law  convicted,  shall  be  and  be 
adjudged  ffuilty  of  felony,  and  shall  suffer  death  as  in  cases  of 
felony  wiuiout  benefit  of  clergy.''  Then  the  10  Geo.  4,  c.  34, 
**  An  Act  for  consolidating  and  amending  the  statutes  in  Ireland, 
relating  to  offences  against  the  person,"  was  passed.  That 
repealed  the  above  statutes  of  36  and  38  Geo.  3,  and  by  sect.  8 
made  conspiracy  to  murder  a  capital  felony,  and  by  sect.  9  re- 
enacted  ''that  every  person  wno  shall  solicit,  encourage,  or 
persuade,  or  endeavour  to  persuade,  or  who  shall  propose  to  any 
person  to  murder  any  other  person,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  suffer  death  as  a  felon."  So  that 
it  is  clear  that  sect.  4  of  the  24  &  25  Yict.  c.  100,  was  framed  upon 
a  view  of  the  Irish  Acts,  and  they  point  to  conspiracy  to  murder. 
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The  second  point  is  that  there  mast  be  some  definite  person  to 
whom  the  enconragement^  solicitation^  or  proposal  to  murder 
must  be  addressed^  and  it  is  not  sufficient  if  it  be  to  the  public 
generally  and  no  one  in  particular.  In  Reg.  v.  Fox  (19  Weekly 
Reporter,  109),  before  the  Court  for  Crown  Cases  Reserved  in 
Ireland,  it  was  decided  that  the  prisoner,  who  wrote  and  posted  a 
letter  to  H.,  in  which  he  requested  H.  to  murder  K.,  the  letter 
haying  &llen  by  accident  into  the  hands  of  a  third  person,  who 
gave  it  to  a  magistrate,  and,  never  having  reached  H.,  could  not 
be  convicted  of  soliciting  or  endeavouring  to  persuade  H.  to 
murder  K.  It  is  essential  that  the  act  done  should  be  to  influence 
the  mind  of  some  particular  person.  [Watkins  Williams,  J. — In 
this  case  the  newspaper  did  reach  the  persons  intended  by 
the  writer  to  be  operated  upon.  Lord  Colbbidgb,  C.J. — In 
Oerhard  v.  Boies  (2  El.  &  BL  476)  it  was  held  that  a  person 
induced  to  take  shares  in  a  company  by  fraudulent  statements  in 
a  prospectus  advertised  in  a  newspaper,  and  not  addressed  to  him 
personally,  might  maintain  an  action  against  a  promoter  and 
managing  director  who  authorised  the  advertisement.] 

The  Attomey-Oeneral  {Poland  and  A.  L.  Smith  with  him)  for 
the  prosecution.  The  doubt  entertained  by  the  Lord  Chief 
Justice  at  the  trial  is  virtually  solved  by  the  finding  of  the  jury, 
and  the  only  question  left  is  whether,  under  the  statute,  the 
incitement  to  murder  must  be  addressed  to  some  specific  person 
or  persons.  The  argument  that  a  general  incitement  is  not  within 
the  Act  is  tmtenable.  It  is  not  the  less  an  incitement  because  it 
is  general  and  addressed  to  anyone  who  might  hear  it  and  be  open 
to  incitement.  Sect.  4  of  the  24  &  25  Vict.  c.  100,  is  only  a 
declaration  of  the  common  law,  and  does  not  create  any  new 
offence ;  and  it  is  so  regarded  in  1  Russell  on  Crimes,  906-7.  If 
the  defendant  had  spoken  these  words  to  A.B.  and  others  in  a 
crowd  instead  of  writing  them  in  a  newspaper,  what  difference 
would  there  have  been,  and  could  it  be  said  that  he  had  not  spoken 
the  words  to  A.B.  personally  ?  [He  was  then  stopped  by  the  Court.] 

Lord  Colbbidgb,  C.J. — I  am  of  opinion  that  this  conviction 
should  be  affirmed.  The  question  arises  upon  sect.  4  of  24  &  25 
Yict.  c.  100,  which  enacts  that  ''all  persons  who  shall,  &c.,  and 
whosoever  shall''— I  leave  out  the  unnecessary  words — ''en- 
courage, or  who  shall  endeavour  to  persuade  any  person  to  murder 
any  ottier  person,  whether  a  subject  of  the  Queen's,  or  within  the 
Queen's  dominions,  or  not,  shall  be  guilty  of  a  misdemeanour." 
Now  the  doubt  that  arose  in  my  mind  was  whether  the  words  of 
this  section  were  satisfied  by  publication  broadcast,  of  that  which, 
if  directed  ore  i&nua  to  a  paracular  individual,  or  ore  tenus  to  a 
great  number  of  individuals,  or  by  writing  to  a  particular  indi- 
vidual or  a  great  number  of  individuals,  would  undoubtedly  have 
been  within  the  words  of  the  section.  On  consideration,  1  think 
that  doubt  was  not  well  founded;  indeed,  all  doubt  has  been 
entirely  cleared  away  by  the  argument  which  I  have  heard  this 
morning.     I  do  not  think  it  necessary  to  pursue  the  inquiry, 
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Rn.  however  mteresting  it  may  be^  as  to  the  history  of  this  claose. 
11^*^  It  is  said  that  the  words  are  copied  from  the  Irish  statutes  of 
— :  1796  and  1798  (36  Geo.  3,  o.  27;  38  Geo.  3,  o.  57).  It  may  be 
^8Bl.  that  they  are^  bat  as  has  been  truly  observed^  we  have  not  to  do 
I^M  to  ^^*^  ^^^  history  of  the  words,  unless  the  words  in  the  statute  are 
nutrder'—  doubtful,  and  require  historical  investigation  to  explain  them.  If 
"^^Si?*^  the  words  are  really  and  fairly  doubtful,  then,  according  to  well- 
'^'^  known  legal  principles,  and  principles  of  common  sense,  historical 
investigation  may  be  used  for  the  purpose  of  clearing  away  the 
doubt  which  the  phraseology  of  the  statutes  creates.  But  upon 
looking  at  these  words  I  think  there  is  no  such  doubt  created  by 
the  phraseology.    We  have  to  deal  here  with  a  publication 

S roved  by  the  evidence  at  the  trial  to  have  been  written  by  the 
efendant,  to  have  been  printed  by  the  defendant,  that  is,  he 
ordered  and  paid  for  the  printing  of  it,  sold  by  the  defendant^ 
called  by  the  defendant  his  article,  and  intended,  as  the  jury  have 
found,  and  most  reasonably  found,  to  be  read  by  the  twelve  hun- 
dred or  more  persons  who  were  the  subscribers  to,  or  the  pur- 
chasers of  the  Freiheit  newspaper ;  and  further  we  have  to  deal 
with  an  article  which  the  jury  have  found,  and  I  am  of  opinion 
have  rightly  found,  to  |be  naturally  and  reasonably  intended  to 
incite  and  encourage,  and  persuade  or  to  endeavour  to  persuade 
persons  who  should  read  that  article  to  the  murder  either  of  the 
Emperor  Alexander  or  the  Emperor  William^  or  in  the  alterna- 
tive the  crowned  and  uncrowned  heads  of  States^  as  it  ia 
expressed  in  one  part  of  the  article^  from  Constantinople  to  Wash- 
ington. The  question^  therefore^  simply  is  on  those  facts,  which 
are  undisputed,  and  with  regard  to  which  the  jury  have  pro- 
nounced their  opinion — Do  those  &cts  bring  it  within  tnese 
words  ?  I  am  of  opinion  they  clearly  do.  An  endeavour  to  per- 
suade or  an  encouragement  is  none  the  less  an  endeavour  to  per- 
suade or  an  encouragement,  because  the  person  who  so  encour- 
ages or  endeavours  to  persuade  does  not^  in  the  particular  act  of 
encouragement  or  persuasion,  personally  address  the  one  or  more 
persons  whom  the  address  which  contains  the  encouragement  or 
the  endeavour  to  persuade  reaches.  The  argument  has  been 
well  put  that  an  orator  who  makes  a  speech  to  two  thousand 
people  does  not  address  it  to  any  one  individual  amongst  those 
two  thousand;  it  is  addressed  to  the  whole  number.  It  is 
endeavouring  to  persuade  the  whole  number  or  large  portions  of 
that  number,  and  if  a  particular  individual  amongst  that  number 
addressed  by  the  orator  is  persuaded,  or  listens  to  it  and  ia 
encouraged,  it  is  plain  that  the  words  of  this  statute  are  complied 
with ;  because  according  to  well-known  principles  of  law,  the 
person  who  addresses  those  words  to  a  number  of  persons,  must 
be  taken  to  address  them  to  the  persons  who  he  knows  hear 
them,  who  he  knows  will  understand  them  in  a  particular  way^ 
do  understand  them  in  that  particular  way,  and  do  act  upon  them. 
For  that  purpose  the  case  which  was  suggested  by  my  brother 
Williams,  ema  was  mentioned  by  me  to  Mr.  Sullivan  just  now-— 
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the  case  of  Gerhard  v.  Bates  (2  B.  &  B.  476 ;  22  L.  J.  864,  Q.  B.) 
— is  an  authority.  There  are  authorities  to  be  found  elsewhere 
to  the  same  effect,  that  a  circular  addressed  to  the  public,  con- 
taing  false  statements,  reaching  one  of  them  as  one  of  the  public, 
not  as  an  individual  picked  out,  but  as  one  of  the  public,  who  is 
influenced  by  the  statements  in  that  circular  to  his  disadvantage, 
and  who  is  injured  by  them,  may  afford  good  ground  for  a  per- 
sonal action  for  damages  occasioned  by  the  statements  in  that 
circular  against  the  person  who  has  issued  it  to  the  public,  the 
reason  being  that  tne  recipient  of  the  circular  is  one  amongst 
the  number  of  persons  to  whom  it  is  issued,  and  he  has  been 
injured  by  the  statements  contained  in  it.  It  seems  to  me  that 
this  is  not  the  less  an  endeavour  to  persuade  or  an  encour- 
agement to  murder,  either  named  individuals  or  unnamed  indi- 
viduals because  it  is  under  another  aspect  of  the  law  a  seditious 
and  scandalous  libel.  On  the  whole,  1  am  clearly  of  opinion,  on 
the  words  of  the  statute  and  upon  the  authorities— the  only 
authorities  which  have  been  cited  appeared  to  me  to  be  against 
Mr.  Sullivan — that  the  direction  given  at  the  trial  is  correct,  and 
the  conviction  right,  and  proper  to  be  affirmed. 

Gtbovb,  J. — I  am  of  the  same  opinion.  The  words  of  the  Act, 
so  far  as  they  are  material  to  this  case  are,  "  Whosoever  shall 
solicit,  encourage,  persuade,  or  endeavour  to  persuade  or  shall 

Eropose  to  any  person,  to  murder  any  other  person  whether  he 
e  a  subject  of  Her  Majesty  or  not,  and  whether  he  be  within 
the  Queen's  dominions  or  not,  shall  be  guilty  of  a  misde- 
meanour,'' &c.  Now,  I  think  there  can  be  no  douht  that  those 
words  taken  alone,  for  reasons  which  I  will  presently  give,  apply, 
at  all  events,  to  more  than  one  particular  person.  I  do  not  think 
it  would  be  argued  that  if  a  person  instead  of  encouraging  or 
endeavouring  to  persuade  one  person,  endeavoured  to  persuade 
two  persons,  or  three  persons  that  that  would  not  be  within  the 
Act ;  because  in  endeavouring  to  persuade  two  or  three  persons, 
he  endeavours  to  persuade  each  of  those  two  or  three  persons.  ^ 
Then,  to  go  a  step  further,  supposing  he  addresses  eight  or  ten 
persons,  and  says :  '^  Now  I  recommend  any  one  of  you  who  has 
the  courage  to  do  it,  to  murder  so  and  so,  and  you  will  gain  so 
and  so  by  it,''  or  uses  other  words  either  by  way  of  argument  or 
by  way  of  promise  to  induce  some  one  or  more  of  .those  persons 
to  murder  another,  surely  that  would  be  encouraging  a  person  or 

?ersons — that  is,  each  and  every  one  of  those  persons  to  murder, 
^hen,  supposing  it  is  not  done  by  word  of  mouth— supposing  a 
person  writes  a  letter — to  an  individual  person  to  murder  the 
Emperor  of  Bussia,  can  it  be  said  that  that  is  not  wholly  within 
the  words  of  this  section  ?  It  appears  to  me  it  is  absolutely 
within  them.  It  is  a  direct  encouragement  to  a  person  to  murder 
the  Emperor  of  Bussia.  Then,  if  he  goes  further,  and,  instead 
of  writing  one  letter,  he  writes  ten  or  twenty  letters,  and  dis- 
tributes them  to  persons  whom  he  thinks  they  may  have  an 
effect  upon,  or  the  first  twenty  who  come,  does  not  he  then 
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Rk.        encourage  each  of  those  persons  to  commit  a  murder.     Then^  to 
^  go  a  step  farther^  if  he  prints  a  circular  of  the  same  character  as 

'       a  letter,  and  hands  that  to  twenty  or  more  than  twenty  persons^ 

1881.  is  not  that  an  encouragement  to  every  one  of  those  twenty 
,  "^ ^  persons  to  commit  a  murder?  Does  he  lessen  the  offence  by 
mird^—  increasing  the  number  of  persons  to  whom  he  publishes  or 
Newspaper  transmits  this  encouragement  ?  Then,  can  it  be  said  that  the 
'"■''<^^-  printing  of  a  paper  and  circulating  it  to  a  definite  body  of 
subscribers,  as  was  done  here,  or  to  all  the  world,  is  not  an. 
encouraging  within  the  section  ?  It  is  beyond  my  comprehension. 
"^  see  that  that  can  alter  the  matter  at  all.  It  seems  to  me^ 
first,  that  it  is  clearly  within  the  words  of  the  statute ;  and, 
secondly,  that  so  far  from  extenuating — I  do  not  mean  in  the 
sense  of  punishment,  but  diluting  the  offence — ^it  increases  it, 
because  he  not  only  endeavours  to  persuade  a  person  to  commit 
the  offence,  but  a  considerable  number  of  different  persons,  into 
whose  hands  the  paper  may  fall.  It  appears  to  me,  therefore, 
that  it  is  literally  and  clearly  within  the  words  of  the  statute, 
which  are  '^  persuade  any  person,^'  and  it  does  not  the  less  do 
that  because  it  persuades,  or  endeavours  to  persuade  or  encou- 
rages, separately,  a  considerable  number  of  persons.  Then, 
there  is  another  argument  of  Mr.  Sullivan's,  which  is,  as  I 
understand  it,  that  this  section  is  to  some  extent  the  same— -the 
words  are  almost  the  same — as  the  previous  Irish  Act  of  38  Geo* 
8,  c.  57,  which  was  an  addition  to  or  an  amendment  of  a  previous 
Irish  Act  (36  Geo.  3,  c.  27),  relating  to  conspiracies.  There  is 
no  doubt  that  the  Act  of  38  Geo.  3  does  primarily,  by  the 
preamble,  appear  to  relate  to  conspiracies,  because,  after  reciting 
the  previous  Irish  Act  of  36  Geo.  3,  c.  27,  whereby  it  was 
enacted  that  persons  who  should  by  course  of  law  be  convicted 
of  conspiring,  confederating,  or  agreeing  to  murder  a  person 
should  be  adjudged  felons,  it  goes  on  to  a  second  recital :  ''  And 
whereas  the  said  recited  Act  hath  been  found  ineffectual  for  the 
punishment  of  the  crimes  of  proposing  to,  soliciting,  and  per- 
suading others  to  enter  into  and  engage  in  such  conspiracies,  be 
it  therefore  enacted  that  any  person  or  persons  who  shall  propose 
to,  solicit,  encourage,  persuade,  or  endeavour  to  encourage  or 
persuade  any  person  or  persons  to  murder  any  person,  and  shall 
be  thereof  by  due  course  of  law  convicted,"  &c.  Now,  there 
the  word  '^conspiracy''  does  not  occur,  althought  it  occurs  in 
the  preamble.  Then  Mr.  Sullivan's  argument,  as  I  understand 
it,  is  that  we  are  not  to  hold  that  the  statute  24  &  25  Vict.  c.  100, 
s.  4,  applies,  unless  there  is  a  conspiracy,  that  is,  unless  there  are 
two  minds  brought  to  bear  on  the  subject.  But  the  statute  does 
not  so  state.  The  ineffectual  character  of  the  previous  statute  is 
recited,  and,  in  order  to  remedy  its  defects,  the  statute  of  which 
I  am  speaking  is  expressed  to  be  enacted.  But  I  do  not  require 
in  truth  to  inquire  into  the  meaning  of  the  Irish  statute,  because 
the  words  of  the  statute  on  which  this  conviction  went  are 
perfectly  clear.     There  is  no  such  recital  therein  as  the  second 
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recital  in  the  Irish  statute  I  have  alladed  to;  bat  sect.  4  of 
24  &  25  Yiot.  c.  100^  after  having  dealt  with  the  question  of  a 
conspiracy  clearly  in  the  first  dause  of  it^  goes  on^  '^and 
whosoever  shall  solicit^  encourage^  persuade^  or  endeavour  to 
persuade,  or  shall  propose  to  any  person  to  murder  any  other 
person,  whether  he  be  a  subject  of  Her  Majesty  or  not,  and 
whether  he  be  within  the  Qaeen^s  dominions  or  not,  shall  be 
guilty  of  a  misdemeanour/'  There  the  Act  severs  and  contra- 
distinguishes, if  I  may  say  so,  the  two  offences — the  conspiring 
on  the  one  hand,  and  me  encouraging  or  endeavouring  to  persuade 
on  the  other.  The  law  has  said,  no  doubt,  that  in  construing  an 
Act  of  Parliament  where  the  words  are  ambiguous  and  point  to 
a  remedy  which  a  previous  statute  has  pointed  to,  you  may  look 
to  the  previous  statute  to  see  the  meaning,  and  to  see  what  the 
object  sought  is,  and  to  fairly  construe  it ;  but  here  not  only  is 
there  no  ambiguity,  but,  to  my  mind,  we  are  clearly  told  what 
the  statute  intends.  Then,  as  to  the  evidence,  there  is  ample 
evidence  here  not  only  of  circulation  to  a  number  of  persons, 
each  of  whom  might  be  affected,  but  there  is  evidence  that  one 

Eerson  was  actually  proved  to  have  received  the  publication,  and 
e  might  fairly  be  said  to  be  ^^a  person '^  just  as  much  as  if  a 
letter  containing  the  article  had  been  handed  him  for  his  perusal. 
I  do  not  think  proof  of  such  receipt  by  a  particular  person 
necessary,  but,  if  it  be  necessary,  there  is  evidence  of  it. 
Therefore  there  was  ample  evidence  to  support  the  conviction, 
the  direction  was  sufficient,  and  there  is  nothing  here  to  enable 
me  to  say  that  the  conviction  should  be  quashed. 

Denhan,  J. — ^It  was  fairly  and  candidly  admitted  by  Mr. 
Sullivan  in  the  course  of  his  able  argument  that  the  sole  question 
in  this  case  is  whether  there  was,  upon  the  fisicts  which  are  here 
stated,  evidence  to  go  to  the  jury  that  the  defendant  was  brought 
within  sect.  4  of  24  &  25  Vict.  c.  100.  And  upon  this  point  it 
was  said  for  the  defendant  thali  it  was  not  made  out  that  he  had 
encouraged  or  endeavoured  to  persuade  any  person  to  murder 
any  other  person.  With  regard  to  murdering  any  other  person, 
that  point  was  not  reserved.  I  think  there  was  nothing  to 
reserve  about  it,  because  I  should  draw  the  same  conclusion 
which  the  jury  did  from  the  document  itself,  that  it  did  contain 
an  encouragement  or  an  endeavour  to  persuade  to  murder  the^ 
particular  persons  whose  names  are  mentioned  in  it.  But  it  is 
out  of  the  case,  and  the  only  question  is  whether  the  words  "  any 
person ''  are  met  by  the  evidence  in  this  case.  Now,  I  must  own 
that  if  that  question  had  been  for  the  first  time  raised  before  me, 
as  it  was  before  my  Lord  upon  the  trial,  my  impression  is  strong, 
looking  at  the  importance  of,  the  case,  and  looking  at  the  fact  of 
the  absence  of  any  authority  upon  it  in  our  Courts  or  bearing 
upon  it  in  our  Courts,  I  should,  as  my  Lord  did,  have  thought  it  a 
proper  case  to  reserve  for  the  consideration  of  the  Court  of 
Criminal  Appeal,  and  I  am  glad  he  did  so ;  but  the  question 
having  been  reserved,  we  have  to  consider  whether  there  was 
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^Bao.  here  evidence  to  meet  that  part  of  the  case.  I  think  there  was. 
11^  The  contention  was  that  the  statute  did  not  intend  to  meet  such 
— .'  a  case,  that  the  statute  did  not  intend  to  meet  the  case  of  a  Ubel 
1881.  of  this  character^  circulated^  as  libels  are  circulated,  simply  by  the 
Ir^Angto  P^Wication  of  a  paper,  and  sending  it  to  the  subscribers,  or 
murder^  allowing  it  to  be  circulated  amongst  the  population.  I  agree 
Newtpaper  with  my  Lord  entirely,  and  I  am  glad  that  he  now  feels  that 
^^^^  there  is  no  doubt  about  it,  and  that  though  this  may  be  a  mere 
publication  of  a  libel,  still  if  it  is  the  publication  of  a  libel,  and 
the  Ubel  does  in  itself  amount  to  an  endeavour  to  persuade  dl 
persons  to  whom  it  is  sent  to  commit  a  murder,  nevertheless  it  is 
doing  an  act  intended  to  be  legislated  against  by  this  clause, 
making  it  a  misdemeanour  of  another  character  — a  misde- 
meanour punishable  by  a  more  severe  punishment  than  the 
circulation  of  a  libel  of  an  ordinary  character  would  be.  The 
statute  was  passed  for  the  very  purpose,  I  think,  of  rendering  it  a 
more  serious  offence  than  the  common  law  rendered  it  to  do  such 
an  act  as  this.  Now  I  need  say  no  more  than  that  I  entirely 
agree  with  my  Lord  and  my  brother  Grove  on  that  point,  but  I 
do  wish  to  add  this.  The  doubt  which  I  should  have  felt  pro- 
bably, if  it  had  come  before  me,  was  a  doubt  in  accordance  with 
Mr.  Sullivan's  argument  whether  the  words  '^any  person ''  might 
not  mean  some  definite  person ;  whether  some  definite  person 
might  not  have  been  required  to  be  proved.  I  should,  however, 
have  thought  that  if  it  had  been  made  out  that  the  libel  had  been 
circulated  to  a  certain  set  of  persons  whose  identity  was  easily 
ascertained,  except  only  that  their  names  were  unknown,  that 
then,  quoGwnque  via,  the  clause  would  have  been  fulfilled,  even 
though  Mr.  Sullivan's  contention  were  a  good  contention.  I  do 
not  think  it  is  a  good  contention ;  I  think  the  circulation  to  the 
world,  to  multitudes  of  persons  wholly  undefined  and  to  whom  it 
would  come,  would  be  sufficient ;  but  what  I  wish  to  add  is  this, 
that  even  if  the  other  construction  were  the  true  one,  I  think  it  is 
important  to  observe  in  this  case,  and  I  should  have  been  prepared 
to  support  the  conviction  on  this  ground — that  many  of  these 
persons  were,  in  that  sense,  definite  persons.  They  were  known 
subscribers  in  large  numbers  to  this  newspaper,  and  the  man 
who  edited  the  newspaper,  the  man  who  wrote  the  article,  the 
man  who  sold  the  newspaper  and  caused  it  to  be  distributed,  did 
know  that  that  newspaper  would,  in  the  ordinary  course,  come  to 
its  regular  subscribers  at  all  events,  whether  it  went  to  a  larger 
number  of  persons,  or  whether  it  did  not.  Therefore,  supposing 
it  were  necessary  that  the  persons  unknown  should  be  in  this 
case  definite  persons,  ascertainable  persons,  persons  who  might 
be  ascertained  by  inquiry,  although  unknown  to  the  jurors  at  the 
time  of  their  finding,  I  should  have  thought  that  in  that  sense 
the  indictment  was  supported  by  the  evidence. 

HuDDLESTON,  B. — The  question  for  our  consideration,  sub- 
mitted to  us  by  the  Lord  Ghief  Justice,  is  whether  his  direction 
was  correct  in  point  of  law,  and  that  direction  is  this — ^he  told 
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the  jury  that  if  they  thought  that  by  the  pnblioation  of  the 
article  the  defendant  did    intend   to  and    did    encoarage^   or 
endeavonr  to  persuade  any  person  to  murder  any  other  person^ 
whether  the-  eubject  of  Her  Majesty  or  not,  and  whether  within 
the  Queen's  dominions  or  not,  and  that  such  encouragement  and 
endeavour  to  persuade  was  the  natural  and  reasonable  effect  of 
the  article,  they  should  find  the  prisoner  ffuilty.     That  was  the 
charge  of  the  Lord  Chief  Justice,  and  that  is  what  we  are  to  con- 
sider— ^whether  it  is  correct  or  not.    Now  I  do  not  entertain  the 
slightest  doubt  that  that  was  really  the  only  Question  that  could 
be  left  to  the  jury.    The  eyidence  was  ample  to  warrant  the 
finding  of  the  jury,  and  the  only  thing  that  could  be  left  to  the 
jury  was  to  say,  "  Do  you  think  that  by  the  publication  of  this 
article  the  defendant  did  intend  to  encourage  or  endeayour  to 
persuade  any  person  to  murder,  and  is  not  the  necessai^  and  legal 
consequence,  the  reasonable  effect  of  the  article,  to  induce  any 
person  to  do  so  V'    Now  that  charge  is  founded  directly  on  the 
words  of  the  statute,  and  if  you  look  at  the  words  of  the  statute, 
the  distinction  which  Mr.  Sulliyan  has  endeavoured  to  draw  with 
reference  to  conspiracy  really  does  not  arise ;  because  the  section 
of  the  statute  contemplates  two  classes  of  cases — ^it  contemplates 
one  class  where  there  is  a  conspiracy  and  another  class  of  cases 
where  there  is  individual  action.     The  first  class  of  cases  in  the 
section  is  that  all  persons  who  shall  conspire  to  that  effect  shall 
be  guilty  of  a  misdemeanour.     The  second  class  of  cases  is  the 
individual,  ''  whosoever ''  shall  do  certain  acts,  and  it  is  remark- 
able to  see  the  words  which  the  Legislature  have  used  for  the 
purpose  of  pointing  out  the  act  which  makes  the  party  liable. 
The  largest  words  possible  have  been  used;  '' solicit,''  that  is 
defined  to  be  to  importune,  to  entreat,  to  implore,  to  ask,  to 
attempt,  to  try  to  obtain  ;  "  encourage,"  which  is  to  animate,  to 
incite  to  anything,  to  give  courage  to,  to  inspirit,  to  embolden,  to 
raise  confidence,  to  make  confident;  ''persuade,"  which  is  to 
bring  to  any  particular  opinion,  to  influence  by  argument  or 
expostulation,  to  inculcate  by  argument ;  "  endeavour  ; "  and 
then,  as  if   there   might   be   some  class  of  cases  that  would 
not    come  within   those    words,    the    remarkable   words    are 
used    "or    shall  propose  to,"   that   is   to    say,   make   merely 
a    bare   proposition,    an    offer    for     consideration,    shall     be 
guilty    of    a   misdemeanour.      It  is   to    be    a    misdemeanour 
of  a  highly  criminal  character  to  solicit,  to  encourage,  to  per- 
suade, or  even  to  propose  to  any  person  to  murder  any  other 
person,  whether  one  of  Her  Majesty's  subjects  or  not.    Now  Mr. 
BulHvan  raised  the  argument  which  was  passing  through  the  Lord 
Chief  Justice's  mind,  that  you  must  have  an  immediate  connec- 
tion between  the  *'  proposer,"  or  between  the  "  solicitor  "  or  the 
''  encourager,"  and  the  person  who  is  solicited,  encouraged,  or 
proposed  to ;  that  it  is  not  sufficient  to  solicit  generally  anybody, 
that  you  must  solicit  some  person  in  particular.    What  was  the 
intention  of  this  Act  ?    The  intention  was  to  declare  the  law  and 
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to  protect  people  abroad  from  the  attempts  of  regicides  of  this 
description^  and  therefore  the  largest  possible  words  are  used.  It 
shall  be  criminal — not  to  persuade  an  individual^  but  to  persuade 
"any  person,"  that  is  to  say,  the  "public" — crowds  who  may 
hear  it  if  it  is  an  oration,  or  who  may  read  it  if  an  article  in  a 
newspaper.  I  have  been  furnished  from  the  bar  with  a  case  which 
is  certamly  not  inapplicable  to  the  present  one,  which  is  to  be 
found  in  Peere  William^s  Heports  in  the  time  of  Lord  Chancellor 
Parker  {Poole  y.  Sacheverel,  1  P.  Wms.  675).  The  question  arose 
in  this  way.  There  was  a  question  of  a  disputed  marriage,  and 
the  father,  who  was  interested  in  the  marriage,  put  an  advertise- 
ment in  the  newspapers  offering  a  reward  of  a  hundred  pounds 
if  any  person  would  come  and  give  evidence  of  that  marriage. 
It  was  suggested  that  the  object  of  that  being  circulated  was  to 
render  impure  the  sources  of  justice,  to  bribe  some  people  to 
give  improper  evidence,  and  the  party  was  brought  up  for 
contempt  before  Lord  Chancellor  Parker,  but  it  was  urged  on  his 
behalf  that  nothing  had  been  done  in  consequence  of  the  adver- 
tisement. No  witnesses  had  come;  but  the  Lord  Chancellor 
said,  "  It  does  not  appear  that  some  person  would  not  come  in  if 
this  were  not  discouraged ;  however,  the  person  moved  against 
has  done  his  part^  and  if  not  successful,  is  still  not  the  less 
criminal."  The  counsel  objects  that  it  is  not  addressed  to  any 
particular  person.  ''  It  is  equally  criminal  when  the  offer  is  to 
any,  for  to  any  is  to  every  particular  person.  The  advertisement 
will  come  to  all  persons,  to  rogues  as  well  as  honest  men ;  and  it 
is  a  strange  way  of  arguing  to  say  that  offering  a  reward  to  one 
witness  is  criminal,  but  that  offering  it  to  more  than  one  is  not 
Surely  it  is  more  criminal,  as  it  may  corrupt  more.     If  you 


so. 


hold  an  offer  out  to  the  public — an  invitation  to  come  in  emd  give 
perjured  evidence — that  is  as  much  a  criminal  act  as  to  request  an 
individual  to  do  so."  Just  so  it  is  here  criminal  to  publish  to  the 
whole  world,  or  declare  to  the  whole  world,  that  the  individual 
rejoices  in  regicide,  and  recommends  others  to  follow  his  example, 
and  trusts  that  the  time  is  not  long  distant  when  once  a  month 
kings  may  fall.  This  article  was  an  encouragement  to  the  pubHc 
— a  solicitation  and  encouragement  to  any  person  who  chooses  to 
adopt  it — and  comes  within  the  meaning  of  the  Act.  I  am 
perfectly  satisfied  with  the  conviction,  and  think  it  was  right. 

Williams,  J. — I  am  of  the  same  opinion.  The  jury  have 
found  the  defendant  guilty,  and  upon  the  narrow  question  of  law 
which  has  been  reserved  for  the  consideration  of  this  Court,  it 
seems  to  me  the  conviction  ought  not  to  be  interfered  with. 

Conviction  affirmed. 

Solicitor  for  the  prosecution.  The  Solicitor  to  the  Treasury. 

Solicitor  for  the  piisoner,  H,  E,  Kishey, 
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Jum  27,  28,  29,  cmd  80, 1881. 

(Before  Mat,  C.J.,  and  a  Common  Jury  of  the  City  of  Dublin.) 

The  QnxxN  v.  Walteb  Whslan.  (a) 

Admission  of  evidence — Oross-examination  as  to  credit — Former 
statements  made  by  vdtness  contraMctmg  his  evidence — Rebut- 
ting  case  in  reply  to  substantive  evidence  contradicting  witness. 

In  a  trial  for  mv/rder  a  witness  who  swore  he  identified  the  prisoner 
as  one  of  the  persons  who  committed  the  mv/rder,  was  cross- 
examined  on  behalf  of  the  prisoner  as  to  an  alleged  conversation 
which  he  had  shortly  after  the  commdssion  of  the  crime,  in  which 
he  was  alleged  to  have  staied  that  the  prisoner  was  not  the 
guilty  party  ;  th^  witness  denied  that  he  made  such  a  statement, 
and  the  prisoner  as  a  substantial  part  of  his  defence  produced  A, 
and  B.  who  were  present  at  the  alleged  conversation  to  contradict 
the  witness.  At  the  close  of  the  prisoner's  case  the  Crown  was 
allowed  to  go  into  a  rebutting  case  in  order  to  prodv^ce  0,  and  D,, 
who  were  present  at  the  alleged  con/oersationj  to  corroborate  the 
statement  of  the  witness  and  contradict  A,  and  B, 

A  witness  who  identified  the  prisoner  as  one  of  the  persons  who 
committed  the  murder,  had  a  conversation  with  E.,  a  police  con- 
stable, shortly  after  the  commission  of  the  Grime ;  Hi.  who  was 
examined  on  behalf  of  the  prisoner,  stated  that  the  witness  stated 
to  him  that  he  could  not  recognise  any  of  the  m/wrderers  as  they 
were  mashed.  On  cross-examination  E,  stated  that  he  had  made 
a  report  to  his  superior  officers  of  this  statement  of  the  witness. 
The  Crown  was  not  allowed  to  go  into  a  rebutting  case  to  produce 
E.'s  superior  offifCers  for  the  purpose  of  contradicting  him  as  to 
the  fact  of  his  having  made  svjch  a  report  to  therm. 

THIS  was  an  indictment  against  the  prisoner  Walter  Whelan 
for  the  wilful  murder  of  Charles  Boyd^  at  Shanbongh  on 
the  8th  day  of  August,  1880.  A  true  bill  was  found  against  the 
prisoner  at  the  Spring  Assizes^  1881^  in  the  County  of  Kilkenny^ 
but  the  trial  was  postponed,  and  the  venue  changed  to  this 
Division  sitting  in  Dublin  by  order  of  the  Division.  The  evidence 
was  that  on  the  day  in  question,  Mr.  Thomas  Boyd^  accompanied 

(a)  Reported  by  OaoiL  R.  Roohb,  Esq.,  BarriBter-at-Law. 
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Thb  Qdbbn.  by  his  two  sons^  Charles  and  Byans  Boyd,  and  his  nephew,  G-lad- 
Wek^av      ^®^  Boyd,  drove  on  an  ontside  car  from  his  residence  to  a  farm  he 

'     owned  near  Shanbough ;  Thomas  and  Gladwell  Boyd  were  seated 

1881.        on  the  left  hand  of  the  car,  and  Charles  and  Evans  Boyd  on  the 

Evidence  (u  to  ^K^^*     When  they  had  arrived  at  a  short  distance  from  the  farm 

previous  states  three  persons  in  disguise,  with  masks  on  their  faces,  inmped  from 

menu  of  a    the  ditch  armed  with  rifles,  with  fixed  bayonets.     One  of  them 

mtnese.      q^jj^q  to  the  side  at  which  Thomas  and  Gladwell  Boyd  were  sitting 

and  fired  a  shot  at  them,  the  other  two  men  came  to  the  side  of 

the  car  at  which  Charles  and  Evans  Boyd  were  sitting  and  fired 

two  shots,  one  of  which  fatally  wounded  Charles  Boyd.     Evans 

Boyd  swore  he  recognised  the  prisoner,  Walter  Whelan,  as  the 

man  who  fired  at  him.     On  making   their    escape  from  the 

attacking  party,  Evans  Boyd  drove  to  fetch  a  doctor,  a  distance 

of  thirteen  miles,  and  on  his  return  he  was  met  by  a  car  driven  by 

a  man  named  Crean,  conveying  three  persons  named  Wallace, 

Byrne,  and  Strahan. 

Evans  Boyd  was  asked  on  cross-examination  on  behalf  of 
the  prisoner  whether  when  the  party  on  the  car  stated  that 
the  Whelans  had  been  arrested  for  the  murder,  he  had  not  replied 
^'  that  was  wrong,  those  are  not  the  men.^'  Evans  Boyd  denied 
having  said  so,  but  stated  there  was  some  conversation  about  two 
families  named  Whelan,  and  that  he  was  told  the  ^^  Whelans  of  the 
Church  ^'  had  been  arrested,  and  he  replied  '^  that  was  wrong,  it 
was  the  Whelans  of  the  Cross  Boad ; "  the  Whelans  of  the  Cross 
Boad  being  the  prisoner  and  his  brother.  Crean,  the  driver,  and 
Byrne  were  examined  for  the  defence,  and  they  contradicted 
Evans  Boyd,  stating  that  he  asserted  it  was  not  the  Whelans  who 
committed  the  crime,  and  did  not  qualify  this  statement  in  any 
way.     At  the  close  of  the  case  for  the  defence 

Murphy^  Q.C.,  with  him  Bycm,  Q.C.,  Naish,  Q.C.,  Ourtis,  and 
R088,  for  the  Crown,  proposed  to  examine  Wallace  and  Strahan  as 
to  this  conversation  with  Evans  Boyd. 

May,  C.J. — In  my  opinion  you  should  have  given  this  evidence 
before. 

Mv/rphyy  Q.C.— We  could  not,  nor  even  after  the  cross-exami- 
nation until  the  prisoner  brought  forward  witnesses  for  the  defence 
to  contradict  Evans  Boyd. 

May,  C.J. — Evans  Boyd  was  examined  first  as  to  this,  and  said 
he  had  no  such  conversation.  He  explained  what  the  conversa- 
tion was.  Then  the  prisoner  gave  evidence  of  what  he  says  the 
conversation  was,  and  you  wish  now  to  examine  witnesses  to 
prove  what  you  allege  the  conversation  was.     I  think  you  can. 

Hemphill^  Q.C.,  ^th  him  Peter  O^Brien,  Q.C.,  and  Lynch,  for 
the  prisoner.  This  evidence  is  not  admissible.  The  way  the  law 
originally  stood  was  this,  it  was  supposed  by  many  most  eminent 

1'udges  that  if  you  ask  a  witness  on  cross-examination,  as  I  asked 
ilvans  Boyd,  as  to  a  particular  conversation  with  a  third  party, 
you  were  bound  by  that  answer,  and  could  not  contradict  him, 
and  that  went  so  far  that  in  the  case  of  Beg.  v.  Burke  (8  Cox 
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C.  0.  44),  there  wag  a  difference  in  the  Court  for  Crown  Oases   Thb  Qdbbs. 
Reserved,  as  to  whether  evidence  could  be  given  to  show  that  a     whelam. 

witness  was  speaking  falsely  when  he  swore  that  he  could  not  speak        

English,  but  only  Irish.    The  presiding  judge  at  the  trial  allowed        l^^^* 
evidence  to  show  that  the  witness  was  swearing  falsely,  and  could  ^^^iJ^as  to 
speak  English.     The  Court  held,  by  seven  to  three,  that  such  preoious  state- 
evidence  could  not  be  admitted.     When  the  Common  Law  Pro-     "^^  ^f  ^ 
cedure  Act  was  passed,  it  got  rid  of  questions  like  this,  the  26th      «^''^«' 
section  of  that  Act  pointed  out  the  cases  in  which  it  could  be 
done,  for  the  general  rule  of  the  old  common  law  was  that  you 
were  bound  by  the  cross-examination. 

Mat,  C.J. — When  you  cross-examined  as  to  credit  ? 

Hemphill,  Q.C. — ^Tes.  The  26th  section  is  as  follows  :  "  If  a 
witness  upon  cross-examination,  as  to  a  former  statement  made 
by  him  relative  to  the  subject-matter  of  the  cause,  and  incon- 
sistent with  his  present  testimony,  does  not  distinctly  admit  that 
he  has  made  such  statement,  proof  may  be  given  that  he  did  in 
fact  make  it,  but  before  such  proof  can  be  given  the  circum- 
stances of  the  supposed  statement  sufficient  to  designate  the 
particular  occasion  must  be  mentioned  to  the  witness,  and  he 
mast  be  asked  whether  or  not  he  has  made  such  statement.'' 
Under  that  section,  and  having  cross-examined  Evans  Boyd,  as 
to  the  conversation  which  took  place  on  the  road,  I  was  at  liberty 
to  contradict  him,  by  producing  the  car  driver  and  this  witness 
Byrne,  but  then  he  having  answered  the  question,  the  Crown 
cannot  go  into  a  collateral  inquiry  as  to  whether  he  is  to  be 
believed  or  whether  my  witness  is  to  be  believed.  The  junr 
must  act  on  the  evidence  as  it  is.  If  it  was  admissible  at  all,  it 
should  have  been  made  part  of  the  original  case  of  the  Crown, 
for  I  drew  the  attention  of  Evans  Boyd,  as  I  was  bound  to  do, 
to  what  occurred  on  the  road.  But  in  the  next  place  it  would 
involve  a  collateral  inquiry,  quite  beside  the  question  in  the  case, 
and  would  lead  to  all  those  results  to  avoid  which  the  rule  was 
laid  down,  that  you  could  not  go  into  collateral  questions ;  and  if 
a  witness  is  asked  a  question  on  cross-examination  the  parties  are 
bound  by  the  answer.  There  is  no  authority  that  can  be  cited 
where  any  attempt  was  made  to  give  such  evidence. 

Mat,  C.J. — Do  you  mean  that  on  your  side  you  can  give 
evidence  to  contradict  the  statement  of  this  witness,  and  that  the 
Crown  cannot  give  evidence  to  contradict  you  ? 

HemphdU,  Q.C. — That  is  our  contention. 

Mat,  C.J. — I  do  not  agree  with  that ;  besides,  there  is  a  discre- 
tion in  every  judge  to  eSlow  either  side  to  give  evidence  as  to 
any  point  which  is  material. 

Murphy,  Q.C. — In  the  first  place  it  lies  in  the  discretion  of  the 
court  to  allow  evidence  on  any  material  point.  But  besides,  when 
Evans  Boyd  was  cross-examined  as  to  this  point  they  had  a 
perfect  right  to  examine  witnesses  to  contradict  him,  but  when  he 
went  down  it  would  not  be  leml  evidence  for  me  to  make  a 
substantive  case  grounded  on  his  examination ;  but  when  the 
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The  Queen,   prisoner  makes  it  a  substantive  part  of  his  own  esse,  not  as  a 
Whelan     coUateral  matter  but  a  relative  matter^  then  I  am  at  liberty  to  g^ 

'     into  this  as  a  rebutting  case. 

1661.  Mat,  O.J. — ^I  have  no  hesitation  in  letting  you  do  so.     But  of 

Evidmceas  to  ^^^"'^^  7^^  *^  ^^*  *^  examine  the  witness  as  to  previous  state- 

pretnoui  state-  ments, 

ments  of  a  The  wituess,  EvauB  Boyd,  had  been  examined  as  to  a  conversa- 
'^"**'*  tion  with  a  police  constable  named  Byrne,  in  which  he  was 
alleged  to  have  stated  that  he  did  not  know  who  the  persons  were 
who  attacked  the  car  as  they  were  masked  down  to  the  ground. 
Evans  Boyd  denied  having  made  any  such  statement.  Constable 
Byrne  was  examined  for  the  prisoner  and  stated  that  Evans  Boyd 
Had  made  this  statement  to  him.  On  cross-examination  by  tike 
Orown  he  stated  that  he  had  made  a  report  of  this  conversation 
with  Evans  Boyd  to  Sub-inspectors  French  and  Dunsterville,  his 
superior  officers.     At  the  close  of  the  case  for  the  prisoner, 

Murphy,  Q.O.,  proposed  to  examine  Sub-inspectors  French 
and  Dunsterville  with  respect  to  Byrne's  statement  that  he  had 
reported  to  them  his  conversation  with  Evans  Boyd. 

Mat,  O.J.  refused  to  admit  this  evidence. 

VercUct,  Not  OuiUy. 


NORTHERN    OIROUIT. 

LiVBBPOOL   SUMHBB  ASSIZBS. 

Tif^esday,  Aug.  2,  1881. 

(Before  Mr.  Justice  Lopbs.) 

Bbo.  v.  MoGbath  and  MoKevitt.  (a) 

24  ^  25  Vict.  c.  97,  sect.  9 — Oonatruction — Evidence. 

On  an  indictment  wnder  sect.  9  of  the  24  ^  2&  Vict.  c.  97,  for 
maUcioualy  damaging  a  hwilMng  by  the  egDplofdon  of  dynamUte, 
whereby  the  Uvea  of  certam  persons  were  encUmgered  : 

Held,  by  Lopes,  J.  {after  consulting  Lord  Ooleridge,  L.OJ.)  that 
the  endangering  of  life,  to  be  within  the  section,  m/ust  result 
from  the  damage  done  to  the  building  particularised  in  the 
indictment;  but  that  the  enactment  does  not  contemplate  the 
necessity  of  the  persons  endangered  being  inside  the  building, 
and  would  include  the  case  of  persons  outside  whose  lives  were 
imperilled  by  anything  proceeding  from  the  damaged  building. 

Held  also,  that  for  the  purpose  of  proving  sv^^h  endangering  of  life, 
evidence  of  damage  to  other  buildhigs  that  might  be  inhahited 
was  not  admissible  ;  though  such  evidence  would  be  admissible 

(a)  Imported  by  John  Kimohobn,  Esq.^  BArrliter-At-LAw. 


OBIMINAL  LAW   CA8B8.  59H 

for  the  purpose  of  showing  the  nature    and  character    of  the  Rbq. 

explosion,  the  extent  of  the  damage,  and  its  tendency  to  injure  ^  ^  ^' 

or  destroy  the  particular  building,  MoKKTrrr. 

To  endanger  within  sect.  9,  includes  not  only  a,ctual  injury  received  

by  a  person,  but  also  exposure  to  risk  or  chance  of  injury  ;  but  ^^^ 

it  is  for  the  jury  in  each  case  to  say,  from  all  the  circumstances,  Malicious 

whether  or  not  the  lives  of  persons  were  imperilled.  damaae  to  a 

building 

THIS    was  the  second  of  three  indictments  that  had   been        uft^^^ 
found  by  the  grand  jary  against  two  men  named  James 
McOrath  and  James  McKevitt^  .for  attempting  to  blow  up  the 
Town  Hall,  Liverpool^  by  means  of  dynamite^  on  the  10th  day 
of  June,  1881. 

The  first  indictment,  which  charged  them  with  having  done 
this  with  intent  to  murder,  and  the  third  indictment  founded  on 
the  damage  caused  to  other  buildings  in  the  vicinity  of  the  Town 
Hall,  by  the  force  of  the  explosion,  were  abandoned ;  and  the 
second  indictment  was  alone  proceeded  with. 

The  second  indictment  was  framed  under  sect.  9  of  the  24  &  25 
Vict.  c.  97,  which  provides  that  whosoever  shall  unlawfully  and 
maliciously,  by  the  explosion  of  gunpowder  or  other  explosive 
substance,  destroy,  throw  down,  or  damage  the  whole  or  any  part 
of  any  dwelling-house  or  of  any  building,  whereby  the  life  of  any 
person  shall  be  endangered,  shall  be  guilty  of  felony,  and  sect. 
10,  which  makes  it  felony  to  place  any  explosive  substance 
against  or  near  any  building  with  intent  to  destroy  or  damage 
any  building,  whether  or  not  any  explosion  take  place,  and 
whether  or  not  any  damage  be  caused. 

The  1st  count  of  the  indictment  alleged  that  the  prisoners  on 
the  10th  day  of  June,  1881,  did,  bv  the  explosion  of  dynamite^ 
damage  the  Town  Hall  in  Liverpool,  whereby  the  life  of  Samuel 
Page  was  endangered. 

The  2nd  and  8rd  counts  respectively  described  the  substance 
used  as  nitroglycerine,  and  as  a  substance  unknown. 

The  4th,  5th,  and  6th  counts  were  similar  to  the  first  three, 
except  that  they  alleged  that  the  life  of  Mathew  Swarbrick  was 
endangered. 

The  7th,  8th,  and  9th  counts  were  to  the  same  effect,  but 
alleging  that  the  life  of  Edward  Creighton  was  endangered. 

The  10th,  11th,  and  12th  counts  were  also  similar,  but 
alleging  that  the  life  of  George  McBurney  was  endemgered. 

The  13th  count  alleged  that  the  prisoners  did  pmce  near  a 
certain  building  called  the  Town  Hall,  in  Liverpool,  a  quantity 
of  dynamite,  to  wit  21b.,  with  intent  to  damage  the  said 
bmlding. 

The  14th  and  15th  counts  variously  described  the  substance 
used  as  nitroglycerine  and  a  substance  unknown. 

Aspinall,  Q.O.,  and  B.  8,  Wright,  were  counsel  for  the 
prosecution,  and 

Dr.  O'Feeley  for  the  prisoners. 


600 


CRIMINAL   LAW   CASES. 


Rig. 

V. 

MoGbath  aad 
MgKiyitt. 

1881. 

MaHcioui 
damape  to  a 

building 
endanaering 


The  identity  of  the  prisoners  with  the  persons  who  did  what 
was  done^  and  the  main  facts  of  the  case  were  not  at  the  last 
disputed^  and  the  only  qaestion  was  as  to  the  intent. 

About  four  o'clock  in  the  morning  of  the  10th  day  of  Jone^ 
1881^  two  men  were  seen  to  place  a  bag,  similar  to  a  sailor's  bag, 
on  the  top  step  of  the  side  entrance  to  the  Town  Hall,  and  a 
constable,  noticing  smoke  issuing  from  the  bag,  rushed  at  the 
men,  who  ran  away.  Another  constable  threw  the  bag  on  to  the 
pavement,  while  a  third  threw  it  into  the  middle  of  the  street, 
and  was  about  to  cut  the  string  by  which  the  bag  was  tied, 
when,  hearing  a  fizzing  noise,  he  drew  back.  Immediately  after- 
wards two  explosions  followed,  and  a  quantity  of  glass  fell  from  the 
Town  Hall,  and  from  some  buildings  opposite,  called  "  Phcenix 
Buildings,''  and  a  cornice  near  the  roof  of  some  other  buildings, 
called  ^'  Brown's  Buildings,"  was  also  damaged. 

In  the  street  where  the  explosion  had  ta^ken  place  were  found 
several  pieces  of  iron  piping,  some  plugs,  caps,  a  piece  of  carpet, 
a  piece  of  an  old  dress,  and  some  rags.  In  the  piping  was  found 
a  red  substance,  which,  on  analysis,  was  sworn  to  be  one  of  the 
nitro  compounds  of  nitro-glyoerine,  the  most  common  of  which 
is  dynamite,  while  the  caps  were  filled  with  fulminating  mercury. 

At  the  time  of  the  explosion,  the  only  occupants  of  the  Town 
Hall  were  two  watchmen,  who  afterwards  found  some  pieces  of 
iron  and  iron  piping  that  had  come  through  the  windows  into 
the  lavatory  and  the  ante-room  of  the  Haver's  parlour,  and  a 

Siece  of  iron  railing  was  found  lying  in  the  area.    The  actual 
amage  done  to  the  Town  Hall  was  thus  described  by  one  of  the 
witnesses : 

Flatoher  ThoxnM  Tarton,  arohiteot  and  surveyor,  and  deputy-surveyor  of  the 
Corporation  of  Liyerpool,  said :  *<  I  examined  the  Town  HaU  on  the  morning  of  the 
10th  day  of  Jane.  In  the  Mayor's  parlour  one  sqnare  of  glass  was  broken.  In  the 
ante-room  seven  squares  of  glass  were  broken,  the  blind  was  slightly  damaged,  and 
there  was  a  small  indent  in  me  wall  four  feet  from  the  window  on  the  outside.  The 
depth  of  the  indent  was  about  a  quarter  of  an  inoh.  It  appeared  to  have  been 
caused  by  some  hard  substance  strikiog  it.  In  the  Mayor's  lavatory,  six  squares  of 
glass  were  broken,  and  there  were  slight  marks  on  the  wall  and  oeiling,  the  marks  on 
the  ceiling  being  about  twelve  feet  from  the  outside  of  the  building.  It  was  probably 
done  by  pieces  of  iron.  In  the  lavatory  the  mark  on  the  oeiling  was  a  quarter  of  sa 
inoh  deep.  In  the  entrance,  six  squares  of  glass  were  broken  in  the  fanlight ;  and  in 
the  lavatory  north  of  the  entrance  nine  squares  of  glass  were  broken,  and  one  in  the 
ventilator.  In  the  Oounoil-ohamber,  and  the  staircase  adjoining,  one  square  of  glass 
was  broken  in  each  ;  and  nine  squares  of  glass  were  broken  in  the  windows  here,  and 
seven  squares  in  the  dining-room  on  the  first  floor.  Outside  the  building,  on  the 
west  side,  there  were  marks  in  nine  or  ten  places,  in  some  instances  deep  ones.  One 
angle  knocked  off  was  two  or  three  inches  deep.  The  woodwork  of  the  weet  door 
was  slightly  damaged,  and  the  head  of  one  of  tne  railings  was  broken. 

The  witness  was  about  to  give  evidence  as  to  the  damage 
done  to  the  Phoenix  Chambers  on  the  opposite  side  of  the  street, 
when 

O^Feeley,  for  the  prisoners,  objected  to  the  admissibility  of  the 
evidence  of  damage  done  to  an  independent  building,  as  the 
only  damage  alleged  in  the  indictment  was  damage  done  to  the 
Town  Hall. 

Aapinall,  Q.C.,  for  the  prosecution,  urged  its  admissibility,  as 
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showing  the  general  oharacter  of  the  prisoners'  act.     So  far  as        Rao* 
they  were  concerned^  the  fragments  of  the  missiles  might  fly  in  jioGjJJph  and 
any  direction^  and^  if  thereby   damage   was   done  to   another    MoEbvitt. 
bailding^  it  would  be  competent  for  the   prosecution  to  give        — 
evidence  of   it.     Sect.  10  provided  that,  if  any  person  shall       ]^' 
destroy,  throw  down,  or  damage  any  dwelling-house,  any  person     Malicious 
being  therein,  or  any  building  so  that  the  life  of  any  person  may    ^^?^  '^  ^ 
be  endangered,  shall  be  guilty  of  felony.     But,  in  the  case  of  any    J^da^ing 
building — whether  a  dwelling-house  or  not — ^if  the  life  of  any         u/e. 
person  was  endangered  by  the  act,  then  it  was  sufficient.     For 
the  purposes  of  that  part  of  the  section,  it  was  utterly  immaterial 
whether  any  person  was  in  the  house,  or  not.     As  to  the  words, 
''damage  any   building,  whereby  the  life  of  any  person  shall 
be  endangered,^'  that  meant  that,  if  the  prisoners,  by  means  of 
gunpowder,  or  any  other  explosive  substance,  destroy,  or  damage, 
the  whole,  or  any  part,  of  any  building,  then,  if,  at  the  same 
time,  by  the  same  act,  they  endanger  the  lives  of  any  persons, 
they  have  completed  the  o£fence. 

LoPBs,  J.— -I  do  not  go  quite  so  far  with  you. 

AepinalL — Explosion  is  the  governing  word;  otherwise  the 
statute  must  be  construed  as  if  it  meant  that  the  persons  must 
be  injured  by  the  falling  building,  or  by  the  bricks  and  stones 
falling  from  thovdamaged  building.  Then  if  the  danger  was  not 
directly  traceable  to  the  damage  to  the  building  it  would  not 
apply,  and  it  would  follow  that  if  a  man  was  killed  by  a  missile 
going  through  an  open  window,  no  o£fence  would  have  been 
committed,  as  the  building  was  not  damaged,  though  clearly  his 
life  would  have  been  endangered  by  the  act. 

(yPeeley  submitted  that  the  true  construction  of  tihe  section 
was  that  the  person  endangered  must  be  directly  in  communi- 
cation with  the  building. 

LoFis,  J. — There  I  am  against  you;  the  only  question  is 
whether  the  word  '' whereby '^  refers  to  the  damage  or  to  the 
explosion. 

O'Feeley. — I  submit  that  ''damage''  is  the  governing  word, 
and  that  the  word  "whereby"  refers  to  the  last  substantive 
immediately  preceding  it,  as  being  the  fairest  construction. 

Aspinall  contended  tiiat  "whereby"  referred  to  the  whole 
act. 

LoPBS,  J.,  said  he  did  not  think  the  act  contemplated  the 
necessity  of  persons  being  inside  the  damaged  building,  but 
would  include  the  case  of  policemen  whose  lives  were  imperilled 
outside  the  building  if  any  injury  that  occurred  to  them  pro- 
ceeded from  the  damaged  building.  Whether  this  construction 
could  be  extended  to  other  buildings  was  a  very  important  point 
as  affecting  the  prisoners.  This,  he  continued,  is  a  matter  of 
such  extreme  importance  that  I  shall  see  the  Lord  Chief  Justice 
(Lord  Coleridge)  and  ascertain  his  view  of  the  point.  [Lopes,  J. 
then  retired  to  consult  Lord  Coleridge,  C.J.,  and  on  returning 
into  court  he  said :]  I  have  taken  the  opportunity  of  consulting 
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Rao.        the  Lord  Chief  Justioe  on  this  pointy  and  the  view  he  takes  is 

MoGbath  A!fD  ^^^®  ™y  ^'^^  *"^*^  ^®  thinks  m^  view  is  the  correct  one ;  he 

McKjBviTT.    cannot  possibly  read  the  section  in  any  other  way.     I  thought  of 

this  before  the  point  arose^  and  I  feel  very  strongly  upon  it.     I 

was  of  opinion  this  morning  that  the  evidence  affecting  other 

MaUcious      buildings  that  might  be  inhabited^  and  which  might  therefore 

damujeto  a    greatly  affeot  the  indictment^  was  not  admissible. 

endafig^ing       ^^TpinalL — ^This  then  confines   the  question   for  the  jury  to 

life,         whether  the  lives  of  the  two  men  who  were  in  the  Town  Sail 

were  endangered.     But  I  apprehend  it  does  not  touch  the  point 

whether  this  evidence  as  to  the   other  buildings  is  admissible 

merely  for  the  purpose  of  showing  the  violence  and  nature  of  the 

explosion^  and  that  it  was  calculated  to  do  damam  to  the  Town 

HaU. 

O'Feeley  contended  that  such  evidence  was  not  admissible  :  ihe 
danger  to  life  must  proceed  from  the  damage  actually  done  to  the 
building,  and  not  lErom  the  possibility  of  damage.  It  must  proceed 
from  the  damage  done  to  me  buildmg  named  in  the  indictment, 
and  these  other  buildings  were  not  so  mentioned ;  and  it  did  not 
matter  how  violent  the  explosion  was,  that  which  did  not  result 
in  damage  was  not  within  the  meaning  of  the  Act  of  Parliament. 

Lopes,  J. — Evidence  of  this  kind  might  be  given  to  show  that 
pieces  of  iron  were  found  300  yards  away  from  the  place,  and  the 
value  of  this  evidence  would  be  to  show  that  the  explosion  was  a 
violent  one,  and  calculated  to  do  damage.  [After  some  further 
discussion,  he  added:]  My  decision  only  comes  to  this:  Any 
peril  in  which  the  policemen  outside  were  put  in  consequence 
of  the  damage  to  the  building  will  not,  but  if  any  persons 
inside  that  building  were  put  in  danger,  then  I  think  it  comes 
within  the  terms  of  the  Act  of  Parliament.  You  see  damage  is 
done  by  the  breaking  of  the  window,  and  that  is  one  of  the 
matters  about  which  I  consulted  the  Lord  Chief  Justice  this 
morning,  and  he  did  not  quite  think  it  would  do. 

Lopes,  J.  in  the  course  of  his  summing  up  to  the  jury, 
observed,  in  reference  to  the  question  whether  the  damage  caused 
by  the  explosion  put  in  peril  the  lives  of  any  person  in  the 
building,  that  it  was  not  necessary  for  the  purposes  of  the  indict- 
ment that  those  persons  should  have  receivea  any  actual  injury, 
but  that  it  was  for  the  jury,  from  the  whole  circumstances 
attending  the  act  done  to  £raw  their  own  conclusion  as  to  whether 
any  peril  existed. 

The  prisoners  were  found  gpiiltv  of  damaging  the  Town  Hall 
by  an  explosion  whereby  the  lives  of  certain  persons  were 
endangered.  McGrath,  who  was  also  found  guilty  as  accessory 
before  the  fact  to  an  attempt  to  blow  up  the  Police  Section 
House,  was  sentenced  to  penal  servitude  for  life;  McKevitt  to 
fifteen  years  penal  servitude. 

Solicitor  for  the  Treasury,  Marks,  Municipal  Offices,  Liverpool. 

Solicitor  for  the  prisoners,  Qvslch,  Liverpool. 
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OBOWN    CASES    RESERVED. 

Satvrday,  July  2,  188L 

(Before  Lord  Colebibgb^  G.J.^  Gboye^  and  Denman^  JJ.^ 
HuDDLBSTON^  B.^  and  Watkin  WilluhSj  J.) 

Rbo.  v.  Tonkinson.  (a) 

Larceny  by  badteO'-'Deed  entrusted  to  a  professional  person  for  ths 

purpose  of  transfer  of  mortgage. 

The  prosecutor  advanced  money  to  the  prisoner,  a  solicitor's  clerk, 
upon  the  deposit  of  a  deed  conveying  the  equity  of  redemption 
to  the  prisoner  in  a  house  of  his  ovm,  and,  subsequently,  he 
obtai'ned  a  legal  mortgage  from  him  as  security  for  the  sums  so 
advatifCed.  The  prisoner  then  obtained  from  the  prosecutor  the 
deed  conveying  the  equity  of  redemption  on  the  representation 
that  he  had  found  a  person  who  would  take  a  transfer  of  the 
mortga^ge.  The  prisoner  then  obtamed  140i.  'from  another 
person  on  the  deposit  of  that  deed  with  him  without  notice  of  the 
prosecutor^s  mortgage,  a/nd  appropriated  the  money  to  his  own 
use.  The  judge  at  the  trial  directed  the  jury  thai  the  prisoner 
was  a  bailee  of  the  deed,  a/nd  the  jv/ry  found  that  he  had  fraud/U' 
lently  con/verted  it  to  his  own  use. 

Held,  thai  the  direction  was  right,  a/nd  that  the  prisoner  was  pro- 
perly  cormcted  of  larceny  as  a  bailee. 

/^ASE  stated  by  the  Recorder  of  Newoastle-onder-Lyme. 

At  the  Sessions  held  before  me  at  NewoasUe-nnder-Lyme^  on 
the  1st  day  of  Aprils  1881^  William  Tonkinson  (herein  cidled  the 
prisoner)  was  indicted  for  larceny  as  a  bailee. 

The  first  connt  alleged  that  he^  beinff  the  bailee  of  a  valuable 
security^  the  property  of  Qeorge  Ward  (herein  called  the  pro- 
secutor)^ to  wit^  an  indenture  cbted,  Soo.,  whereby  the  equity  of 
redemption  of  and  in  certain  premises  was  assured  to  the  use  of 
the  prisoner,  did  feloniously  steal,  take,  and  carry  away  and 
convert  the  same  to  his  own  use  against  the  form  of  the  statute^ 
&c. 

The  second  count  charged  that  the  said  prisoner  afterwards  and 
within  six  months  from  the  time  of  the  committing  of  the  said 
offence  in  the  said  first  count  charged^  to  wit^  on,  Ao.,  feloniously 
and  fraudulently  did  steal,  take,  and  carry  away  and  convert  to 
his  own  use  a  certain  valuable  security,  to  wit,  a  certain  deed  of 
conveyance  of  freehold  property,  situate  in  the  parish  of  Stoke- 
upon-Trent,  he,  the  said  prisoner,  being  the  bailee  thereof,  the 

(a)  R«port«d  bf  Jowx  TBOKPfOir,  Biq.,  Bwrlittr-ftt-Law. 
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Ri».  said  valuable    secarity  then  being  the   property   of   the    said 

ToNuifsoN  prosecutor  against  the  form  of  the  statute^  &c. 

.....  The  third  count  charged  that  the  said  prisoner  afterwards^  and 

1881.  within  the  space  of  six  months^  &c.,  did  feloniously  and  fraudu- 

r   ^"  lently  steal,  take,  and  carry  away  100 J.  of  the  moneys  of  the  said 

Larceny  as  a  *'.  *   \  ,y      n     ^      o  A        ^xx       o 

haiiee,       prosecutor  agaiust  the  form  of  the  statute^  &c. 

It  was  proved  that  the  prosecutor  was  in  the  habit  of  employ- 
ing, professionally,  the  prisoner,  who  was  clerk  to  a  solicitor. 

That,  previous  to  the  1st  day  of  January,  1880,  he  had  a  con- 
versation with  the  prisoner  about  the  equity  of  redemption  of 
and  in  a  house  at  Stoke-upon-Trent,  the  deed  conveying  it  being 
the  property  of  the  prisoner,  and  that  on  its  being  deposited  with 
the  prosecutor  as  a  secarity,  he  advanced  to  the  prisoner,  at 
different  times,  several  sums  of  money. 

That,  on  the  1st  day  of  January,  1880,  the  prisoner  executed  a 
deed  whereby,  in  consideration  of  lOOZ.,  being  the  whole  sum 
advanced  to  him,  the  said  premises  were  mortgaged  by  the 
prisoner  to  the  prosecutor. 

The  prosecutor  kept  the  two  deeds  till  the  end  of  February  or 
the  beginning  of  March,  when  the  prisoner  told  him  that  he  had 
found  a  person  who  would  take  a  transfer  of  the  mortgage  on  the 
premises  at  Stoke,  and  asked  him  to  let  him  have  the  deed  for 
the  purpose  of  obtaining  the  money. 

In  consequence  of  such  representation  the  prosecutor  delivered 
to  the  prisoner  the  deed  conveying  the  equity  of  redemption, 
retaining  himself  the  mortgage  deed. 

Up  to  the  month  of  June  the  prosecutor  frequently  asked  the 
prisoner  for  the  transfer,  and  the  prisoner  made  various  excuses, 
such  as  that  "  he  was  much  occupied,^'  and  that  ''  things  could 
not  be  done  in  a  hurry,''  &c.,  and  the  prosecutor,  placing  trust 
and  confidence  in  him,  forbore  to  press  him. 

About  the  28th  of  June  the  prosecutor  was  at  the  office  of 
Griffiths  (who  was  the  employer  of  the  prisoner),  and  met  Mr. 
Onions,  another  solicitor,  and  a  conversation  took  place,  in  the 
course  of  which  the  name  of  the  prisoner  was  mentioned. 

On  the  same  evening  the  prosecutor  saw  the  prisoner,  and  told 
him  that  he  had  seen  Onions,  and  that  he  believed  that  his  deed 
(eG[uity  of  redemption)  was  deposited  with  him,  and  that  he  (the 
prisoner)  had  obtained  some  money  for  him  upon  it. 

This  was  denied  by  the  prisoner,  who  said  that  he  had  a  person 
who  would  buy  the  premises  at  Stoke  and  give  a  good  pnce  for 
them,  and  that  if  tne  prosecutor  would  wait  he  would  get  his 
money,  and  that  he  need  not  mckke  himself  uneasy  about  it. 

It  subsequently  transpired  that  in  February  or  March  the 
prisoner  had  applied  to  Onions  for  a  loan,  and  proposed  to  give 
as  security  the  equity  of  redemption  on  premises  at  Stoke-upon- 
Trent,  and  that  on  or  about  the  6th  of  March  the  sum  of  140Z. 
was  advanced  by  Onions  to  the  prisoner,  and  the  prosecutor's 
deed,  conveying  the  equity  of  redemption,  was  deposited  with 
OnionSi  he    believing  that  the  deed  was  the  property  of  the 
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prisoner^  and  having  never  heard  of  the  proseontor  till  the  end        Rao. 
of  Jane.  _    ^^ 

Under  these  circnmstanoes  it  was  contended  hj  the  prisoner's 
connsel  that  he  could  not  be  convicted  upon  either  the  first  or       1881. 
second  count  of  the  indictment^  as  a  bailee  of  the  deed  con-  r^~ 
veying  the  equity  of  redemption^  inasmuch  as  he  was  under  no       hJij^  ^ 
obligation  to  return  the  deed  itself,  having  the  option  either  to 
return  the  deed  or  to  pay  the  prosecutor  the  money  obtained 
upon  it. 

I  told  the  jury  that  in  my  opinion  the  prisoner  was  a  bailee  of 
the  deed^  and  that  the  question  for  tneir  consideration  was 
whether  he  had  fraudulently  converted  it  to  his  own  use. 

They  returned  a  verdict  of  guilty,  but  the  prisoner's  counsel, 
being  dissatisfied  with  my  direction  to  the  jury  as  incorrect  in 
point  of  law,  requested  me  to  state  a  case  for  the  opinion  of  the 
Court  for  Crown  Cases  Reserved. 

I  therefore  state  the  case  as  requested,  and  I  submit  the  same 
very  respectfully  for  the  consideration  of  this  Honourable  Court. 

If  they  should  be  of  opinion  that  my  direction  to  the  Jury  was 
incorrect  in  point  of  law,  the  prisoner  (who  was  admitted  to  bail) 
is  to  be  discharged. 

If,  on  the  contrary,  they  should  be  of  opinion  that  my  direction 
was  correct,  then  the  prisoner  is  to  appear  at  the  next  Sessions 
to  receive  judgment. 

(Signed)  T.  C.  Snbtd  Ktnnbrslbt. 

No  counsel  appeared  to  argue  on  either  side. 

The  Judges  retired  to  consider  their  judgment. 

Lord  CoLiBiDGB,  C.J. — ^We  are  of  opinion  that  the  conviction 
should  be  afiSrmed.  The  case  is  not  very  clearly  stated,  and  we 
have  had  some  difficulty  in  ascertaining  the  facts  upon  which  the 
direction  of  the  learned  recorder  to  the  jury  proceeded.  As  I 
understand  the  facts,  they  are  these :  The  prisoner  was  possessed 
of  a  house  of  his  own,  situate  at  Stoke-upon-Trent,  upon  which 
there  was  a  mortgage  in  respect  of  which  the  prisoner  was 
entitled  to  the  equity  of  redemption,  and,  upon  the  aeposit  of  the 
deed  conveying  that  to  him,  the  prisoner  haid  obtained  at  different 
times  from  the  prosecutor  several  sums  of  money  up  to  the 
1st  day  of  January,  1880.  On  that  day  the  prosecutor,  apparently 
not  content  with  the  bare  deposit  of  the  deed,  took  from  the 
prisoner  a  legal  mortgage  for  the  sum  of  1002.,  that'  sum 
including  all  the  sums  advanced  by  the  prosecutor  to  the  prisoner 
up  to  that  time.  It  is  stated  in  the  case  that  the  prosecutor  had 
both  the  deeds;  that  is,  the  one  relating  to  the  equity  of 
redemption  and  a  regular  second  mortgage  deed  on  the  property 
at  Stoke-upon-Trent.  The  original  deed,  which  was  prior  to  the 
1st  day  of  January,  1880,  and  that  of  the  1st  day  of  January, 
1880,  were  both  in  the  custody  of  the  prosecutor,  and  they  so 
remained  for  about  six  or  eight  weeks.  Then,  somewhere  aoout 
March,  the  prisoner  told  the  prosecutor  that  he  knew  somebody 
who  would  pay  off  the  lOOZ.,  and  take  a  transfer  of  his  mortgage 


606  CRIMINAL  LAW  0A8V8. 

Reg.        on  the  premiseB  at  Stoke^  and  for  thd  pmpoBe  of  obtaining  this 
^'  snm  of  100?.,  he  got  Irom  the  proseontor  the'  deed  conveying  to 

'   him  the  equity  of  redemption^  whioh  was  manifestly  part  of  the 

1881.       prosecutor's  title  to  the  property.     It  was  a  valuable  deed,  and 

gave  the  prosecutor  a  charge  on  the  equity  of  redemption,  which 

^^^^^  was  the  subject  matter  of  the  mortgage  of  the  1st  day  of 
January,  1880.  It  turned  out  that  the  prisoner,  having  got  the 
deed,  obtained  from  a  solicitor  140Z.  upon  the  deposit  of  that  deed 
with  him,  the  solicitor  having  satisned  himself  that  the  house 
would  bear  such  an  advance  upon  it.  Then  the  prosecutor  got 
uneasy,  he  having  parted  with  the  deed  to  the  prisoner  solely  that 
he  might  get  an  advance  upon  it  out  of  which  the  prisoner 
should  repay  him  the  lOOZ.,  and  asked  the  prisoner  for  the  deed 
repeatedly  up  to  the  month  of  June.  The  prisoner  put  the 
prosecutor  off  with  various  excuses  from  time  to  time,  but 
eventually  it  turned  out  what  had  become  of  it.  Then  the 
prosecutor,  finding  that  his  security  for  his  advance  of  lOOZ.  was 
greatly  damaged,  and  not  having  been  paid  his  lOOZ.,  com- 
menced criminal  proceedings  against  the  prisoner.  Upon  these 
facts,  it  is  clear  that  when  the  deed  was  given  by  the  prosecutor  to 
the  prisoner,  either  that  deed  was  to  be  handed  back  to  him,  or  the 
lOOZ.  to  be  repaid  out  of  the  money  to  be  obtained  by  the 
prisoner  upon  it ;  but  neither  of  these  things  was  done.  The 
prisoner  was  indicted  for  fraudulently  converting  to  his  own  use 
a  valuable  security  of  which  he  was  the  bailee,  and  the  learned 
Becorder  directed  the  jury  that,  in  his  opinion,  the  prisoner  was  a 
bailee  of  the  deed,  and  that  the  question  for  their  consideration 
was,  whether  the  prisoner  had  fraudulently  converted  it  to  his 
own  use,  and  the  jury  found  that  he  had  fraudulently  converted 
the  deed  to  his  own  use.  Now,  I  am  of  opinion  that  the 
direction  to  the  jury  was  right.  The  prisoner,  under  these 
circumstances,  was  undoubtedly  a  bailee  of  the  deed.  Cases 
have  been  brought  to  my  attention  in  which  it  was  held  that, 
where  the  identical  thing  entrusted  to  a  person  was  not  to  be 
returned,  but  something  else  the  produce  or  equivalent  of  it,  the 
person  could  not  be  indicted  under  the  statute  as  a  firaudulent 
bailee  for  appropriating  the  thing  to  his  own  use.  Whether 
those  cases  would  now  be  held  to  be  law  we  need  not  inquire,  for 
the  present  case  does  not  trench  on  any  of  them.  In  this  case  the 
prisoner  was  entrusted  with  the  deed  for  the  purpose  of  raising 
money  on  it,  out  of  which  the  prosecutor  was  to  be  repaid,  and 
undoubtedly  the  prisoner  was  bound  to  return  to  the  prosecutor 
the  very  piece  of  parchment  entrusted  to  him,  unless  the  money 
advanced  upon  it  by  the  prosecutor  was  repaid.  The  prosecutor 
neither  got  back  the  deed  nor  his  money,  and  he  has  been 
defrauded  of  his  deed,  and  the  deed  has  been  deposited  with 
another  person  for  an  advance  of  140Z.,  and  without  notice  to 
that  person  of  the  prosecutor's  charge.  The  question  reserved 
is,  whether  the  learned  Recorder's  direction  to  the  jury  that  the 
prisoner  was  a  bailee  of  the  deed  was  right ;  and  I  am  clearly  of 
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opinion  that  the  prisoner  was  a  bailee  of  the  deed^  and  that  the        Rbgk 
conviction  was  right.  ToKrasox 

Gbovx,  J. — I  agree  with  my  Lord  in  all  that  he  has  said.    I        

think  that  it  was  never  intended  that  the  deed  should  be  aotnally        1881. 
dealt  with  by  the  prisoner,  but  only  that  it  should  be  used  by  him  for  j^ 
the  purpose  of  getting  the  advance  the  prisoner  spoke  about,       iJSee. 
out  of  which  the  prosecutor  was  to  be  paid  off. 

Denman,  J. — I  am  of  the  same  opinion.  I  presume  the  deed 
which  was  given  to  the  prisoner  was  the  deed  which  conveyed 
the  equity  of  redemption  to  the  prosecutor ;  but  our  judgment 
will  be  equally  well  founded  if  it  was  the  second  deed.  The 
case  of  Reg.  v.  Hassall  (Leigh  &  Cave,  58 ;  8  Cox  C.  C.  491) 
does  not  conflict  with  the  present. 

HuDDLESTON,  B. — I  am  of  the  same  opinion.  The  cases  of 
Beg.  V.  Hoare  (1  Pos.  &  Pin.  647),  Reg.  v.  Garrett  (2  Pos.  &  Pin. 
14),  and  Reg,  v.  Hassall  {ubi  sup.),  decided  that  a  person  could 
not  be  convicted  of  larceny  as  a  bailee  unless  the  bailment  was 
to  redeliver  the  very  same  chattel  or  money.  But,  whether  those 
cases  would  be  supported  now  is  not  material  to  this  case,  for 
it  is  clear  that  this  deed  was  deposited  with  the  prisoner  for  the 
particular  purpose  of  enabling  the  prisoner  to  get  money  out  of 
which  he  was  to  pay  off  the  prosecutor's  advance.  It  is  like  the 
case  of  Reg.  v.  Adm  (12  Cox  C.  C.  512),  where  the  prosecutor 
gave  the  prisoner  money  to  buy  coals  for  the  prosecutor  from  a 
colliery,  and  the  prisoner  did  not  buy  any  coals,  but  appropriated 
the  money  to  his  own  use,  and  it  was  held  that  the  prisoner  was 
rightly  convicted  of  larceny  as  a  bailee. 

Watkin  Williams,  J.  concurred. 

Oon/oicUon  affirmed. 


CROWN  CASES  RESERVED. 
Saturday,  Ma/y  21,  1881. 

(Before  Lord  Colbridqib,  C.J.,  Gbovb,  Hawkins,  Lopes,  and 

Stephen,  JJ.) 

Reg.  v.  Pbnnbll.  (a) 

Evidences-Confession — Admissibility — Indu,cement  to  confess. 
Previously  to  being  given  in  charge,  the  prisoner  was  taken  into  a 
room  where  the  prosecutor  and  an  inspector  of  police  were.  The 
prosecutor  then  said  to  the  prisoner,  "He  {meaning  the  police 
inspector)  tells  me  you  are  making  housebreaking  implements  ; 
if  that  is  so,  you  had  better  tell  the  truth,  it  may  be  better  for 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister-at-L«w. 
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Reo.  yrm.^^     The  prisoner  then  made  admissions  which  contributed 

Fbn^ll.         materially  to  his  conviction  upon  cm  indictment  for  larceny. 

Held,  upon  the  authority  of  decided  cases,  that  these  admissions 

1881.  were  inadmissible  after  the  inducement  held  out  in  the  words 

Ifuhi^t  to      "  ^^  ^«y  ^^  better  for  you.'' 

confess.       >^^gj]  reserved  for  the  opinion  of  this  Court  by  the  Chairman 
V>^     of  the  Second  Courts  at  the  Surrey  sessions. 

William  Fennell  and  Arthur  Male  were  tried  before  me  on 
Monday^  the  11th  day  of  April,  1881^  on  an  indictment  which 
charged  them  with  larceny  as  servants. 

I  withdrew  the  case  of  Male  from  the  jury  for  want  of  sufficient 
evidence. 

Fennell  was  convicted  mainly  upon  admissions  made  by  him  in 
the  presence  of  the  prosecutor  and  police  inspector  Chamberlain^ 
before  he  was  charged. 

The  question  upon  which  the  Court  are  asked  to  give  their 
opinion  is : 

Whether  the  admissions  made  by  the  prisoner  Fennell  were 
properly  received  in  evidence  as  against  him. 

The  following  are  the  circumstances  under  which  the  admis- 
sions were  made : — 

Previously  to  being  charged^  Fennell  was  taken  into  a  room 
with  the  prosecutor  and  Inspector  Chamberlain. 

The  prosecutor  then  said  to  Fennell,  "  He  (meaning  Chamber- 
lain) tells  me  you  are  making  housebreaking  implements ;  if  that 
is  so,  you  had  better  tell  the  truth,  it  may  be  better  for  you." 

Fennell  then  made  admissions  which  contributed  materially  to 
his  conviction. 

The  point  was  then  raised  by  FennelPs  counsel  as  to  whether 
these  admissions  of  Fennell  could,  after  what  the  prosecutor  had 
said  to  him,  be  received  in  evidence. 

I  decided  that  they  might  be  received,  on  the  ground  that  the 
words  addressed  to  Fennell  by  the  prosecutor  did  not  '^  import 
a  threat  of  evil  or  a  promise  of  good"  and  so  render  his  statement 
inadmissible. 

If  the  «Court  should  be  of  opinion  that  the  admissions  of 
Fennell  were  receivable,  the  conviction  is  to  be  affirmed ;  if  on 
the  other  hand,  the  Court  should  be  of  opinion  that  thev  ought 
not  to  have  been  received,  the  conviction  is  to  be  quashed. 

Geobge  Somes, 
Chairman  of  the  Second  Court,  Surrey  Sessions. 

Mews  for  the  prisoner. — The  principle  upon  which  confessions 
in  criminal  cases  are  receivable  in  evidence  is  that  they  must  be 
shown  to  have  been  made  voluntarily  (2  Hawk.  P.  C.  c.  46,  ss. 
37  et  seq. ;  1  Taylor  on  Ev.  c.  15,  s.  872,  ed.  1878) ;  and  no 
confession  is  deemed  to  be  voluntary  if  it  appears  to  the  judge 
to  have  been  caused  by  any  inducement^  threat,  or  promise 
proceeding  from  a  person  in  authority^  and  having  reference  to 
the  charge  against  the  accused  person.     Stephen's  Dig.  of  the 
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Law  of  Evid.  art.  22.     The  learned  counsel  then  cited  Reg.  v.        R»i> 
BaUr&y  (2  Den.  0.  C.  430 ;  5  Cox  C.  0.  528) ;  Reg.  v.  Gamer     ^m^^ 

(1  Den.  C.  C.  329;  3  Cox  C.  C.  175).    In  Reg.  v.  Oamer  the  words        

used  by  the  prosecution  were, "  It  would  be  better  for  her  to  tell        1881. 
the  truth  ;*'   and  Maule,  J.  said,  "  There  can  be  no  doubt  that  j^j^^^^^^^i  f^ 
such  words,  if  spoken  by  a  competent  person,  ha^e  been  held  to      con/ess, 
exclude  a  confession  over  and  over  again.^^    {Rex  v.  Kingston, 
4  Car.  &  P.  387 ;  Rex  v.  Walkley,  6  Car.  &  P.  1 75 ;  Rex  v. 
Thomas,  6  Car.  &  P.  353 ;  Rex  v.  Sheppard,  7  Car.  &  P.  579 ; 
Reg.  V.  Jervis,  L.  Rep.  1  C.  C.  R.  97 ;  10  Cox  C.  C.  574;  Reg. 
V.  Bate,  11  Cox  C.  C.  686;  Reg.  v.  Doherty,  13  Cox  C.  C.  23 ; 
Reg.  V.  Zeigert,  10  Cox  C.  C.  558 ;  Reg.  v.  Reeve,  L.  Rep.  1 
C.  C.  R.  362 ;  12  Cox  C.  C.  179  were  also  referred  to. 

Prankerd  for  the  prosecution. — ^It  was  a  question  for  the  judge 
at  the  trial  to  decide  whether  the  confession  of  the  prisoner  was 
induced  by  a  promise,  or  a  threat,  which  operated  on  the  mind 
of  the  prisoner.  In  this  case  the  judge  held,  looking  at  the 
surrounding  circumstances,  that  the  statement  of  the  prosecutor 
did  not  operate  on  the  mind  of  the  prisoner  at  the  time  of  the 
confession.  On  the  general  rule  as  to  the  admissibility  of 
confessions  of  this  kind,  1  Burn's  Just.  973,  was  referred  to. 

Lord  Coleridge,  C.J. — We  are  all  of  opinion  that  the  conviction 
in  this  case  cannot  be  sustained.  It  is  well  established  by  the 
authorities,  which  all  bear  in  one  direction,  that  this  confession 
was  inadmissible  afler  an  inducement  such  as  that  held  out  by 
the  prosecutor. 

The  rest  of  the  Court  concurring. 

Conviction  quashed. 

Solicitor  for  the  prosecution,  The  Olerk  of  the  Peace  for  the 
County  of  Swrrey. 

Solicitor  for  the  prisoner,  B'ullagar. 


QUEEN'S  BENCH  DIVISION. 

Wednesday i  March  23,  1881. 

(Before  Dbnman,  J.,  and  Polloox,  B.) 

Re  Maltby.  (a) 

Habeas  corpus — Insanity — Criminal  lauh^India  —  Person  not 
tried  for  any  charge  or  offence  because  of  unsound  mind — 
Removal  from  India  to  England — 14  ^15  Vict.  c.  81,  ss.  1,  2— 
39  ^  40  Geo.  3,  c.  94,  s.  1. 

M.,  a  European,  having  caused  the  death  of  a  person  in  India, 
was  visited  in  his  bungalow  by  the  district  magistrate,  who 
attended  there  with  witnesses  intending  to  investigate  the  charge, 

(a)  Reported  by  J.  A.  Footb,  Esq.,  BaniBtor-at-Law. 
VOL.  XIV.  B  B 
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/2eMALTBT.        In   consequence  of  the  state  of  mind  of  Jf.,  and   the  report 
J^  made  thereon  to  the  district   magistrate  by  two  med/ical  m^en, 

'  proceedings    were    stayed    under   the  Indian    Criminal   Code 

Removal  of       1872,    and  M.  was   removed   to   Madras  under  an  order  of 

^Ta^off!^     ^^    afadra^   Qovemment.      The   High   Court   at  Madras,   on 

in  India  from      cm  application  to  them  for  the  release  of  M,,  determined  that  he 

India  to  Eng-      wcLS  lawfully  in  custody,  and  called  the  attention  of  the  Madras 

Victctl^      (Government  to  14  ^  15  Vict,  c.  81.     The  Madras  Government 

thereupon  ordered  his  removal  to  England  under  sect.  1  of  that 
statute,  and  on  his  arrival  in  England  he  was,  by  a  wa/rrant  of 
the  Home  Secretary,  confined  at  first  in  Broadmoor  Criminal 
Lunatic  Asylum,  and  afterwards  in  a  private  lunatic  asylum 
kept  by  8. 
Held,  on  the  argument  of  a  rule  for  a  habeas  corpus,  that  M.  was 
a  person  charged  with  a  crime  or  offence  in  India,  and  not  tried 
on  the  ground  of  his  being  found  to  be  of  unsound  mind,  within 
14  ^  15  Vict,  c.  81,  and  that  his  detention  and  confinement  in 
the  asylum  of  8,  were  lawful. 

RULE  nisi  calling  on  the  Secretary  of  State  for  the  Home 
Department,  and  Dr.  Stillwell,  superintendent  of  Moorcroft 
Lunatic  Asylum,  to  show  cause  why  the  body  of  one  Thomas 
James  Maltby  should  not  be  brought  before  the  court  to  ascer- 
tain the  legality  of  the  circumstances  under  which  he  was 
detained  and  confined. 

Thomas  James  Maltby  was  confined  in  Moorcroft  Lunatic 
Asylum  under  a  warrant  from  the  Secretary  of  State  for  the 
Home  Department,  which  was  in  the  following  terms : 

Victoria  R. — ^Whereas  Thomas  James  Maltby  was  charged  before  the  district 
magistrate  of  Yizagapatam,  in  the  presidency  of  Madras,  British  India»  ^ith  having 
on  or  abont  the  25th  day  of  December,  1879,  at  Satiroda,  in  the  district  of  Yizaga- 
patam, caused  the  death  of  Latohim  Nazada  by  doing  an  act  with  the  intention  of 
causing  the  death  of  the  said  Latchim  Nazada,  and  the  said  T.J.  Maltby  was  found  by 
the  said  magistrate  and  by  the  High  Court  of  Judicature  in  Madras  to  be  unfit  to 
plead  to  the  said  charge  by  reason  of  unsouQdness  of  mind. 

And  whereas  the  Governor  of  Madras  in  Council,  by  order  dated  the  20th  day 
of  April,  1880,  directed,  in  pursuance  of  the  provisions  of  an  Act  of  Parliament  made 
and  passed  in  the  fourteenth  and  fifteenth  years  of  our  reign,  that  the  said  T.  J. 
Maltby  should  be  removed  to,  and  kept  in  safe  custody  in  England  until  further  order 
should  be  made  therein  in  pursuance  of  the  said  Act. 
•  And  whereas  the  Rt.  Hon.  Sir  William  Vernon  Harcourt,  one  of  our  principal 

Secretaries  of  State,  did  by  warrant  under  his  hand  bearing  date  the  5th  day  of  May, 
1880,  order  and  direct  that  the  said  T.  J.  Maltby  should  be  conveyed  to  and  kept 
in  Broadmoor  Criminal  Lunatic  Asylum,  in  the  county  of  Berks. 

And  whereas  humble  suit  hath  been  made  unto  us  to  be  graciously  pleased  to 
order  the  said  T.  J.  Maltby  to  be  removed  from  the  said  Broadmoor  Lunatic  Asylum 
to  the  lunatic  asylum  in  Moorcroft  House,  Hillingdon,  in  the  county  of  Middlesex. 

We,  taking  the  premises  into  our  Royal  consideration,  do,  by  virtue  of  the  before- 
mentioned  Act,  hereby  signify  our  pleasure  that  you  do  receive  the  said  T.  J.  Maltby 
from  the  said  Broadmoor  Asylum,  and  keep  him  in  safe  custody  in  the  said  lunatic 
asylum  at  Hillingdon,  there  to  remain  until  our  further  pleasure  shall  be  known. 

And  for  so  doing  this  shall  be  your  warrant 

Given,  &q.,  the  19th  day  of  Jtdy,  1880,  by  Her  Majesty^s  command, 

(Signed)  W.  Y.  Habooijbt. 

To  our  trusty  and  well-beloved  the  Superintendent  of  the  Lunatic  Asylum 
at  Moorcroft  House,  Hillingdon,  in  the  county  of  Middlesex,  and  to  aU 
othen  whom  it  may  concern. 
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The  judgment  of  the  High  Court  of  Judicature  at  Madras^   Re  Maltbt. 
referred  to  in  the  above  warrant,  was  as  follows :  {^^ 

Upon  reading,  &o.,  and  upon  hearing,  &c.    The  court  delivered  the  following  -»— 

judgment  (March  10,  1880) :  No  rules  of  procedure  having  as  yet  been  framed  under     Removal  oj 
sect.  148  of  the  High  Courts  Code  of  Griminal  Procedure  Act,  1875,  there  is  no  express  lunatic  chaarged 
provision  for  the  presentation  of  an  application  of  this  nature  by  the  next  friend  of  a  with  an  offence 
lunatic ;  but  such  a  procedure  is  consistent  with  the  general  practice  of  the  court  in  India  from 
....  and  we  have  felt  ourselves  justified  in  entertaining  the  petition.    It  is  apparent  India  to  Eng- 
from  the  documents  produced  on  the  part  of   the  Crown   that   an  inquiry  was  land — 14  j*  15 
commenced  by  the  magistrate  of  the  district  having  jurisdiction  in  a  matter  in  which      Vict,  c.  81. 
Mr.  Maltby  was  reported  to  have  committed  murder  by  slaying  a  man   without 
provocation.     The  district  magistrate,  after  taking  the  evidence  of  two  medical  men, 
was  satisfied  Mr.  Maltby  was  of  unsound  mind  and  incapable  of  making  his  defence. 
He,  therefore,  under  sect.  428  of  the  Code  of  Criminal  Procedure,  reported  the  matter 
to  the  Oovemment,  under  sect.  426  of  the  Code  of  Criminal  Procedure;  and  the 
Government  on  receiving  this  report  directed  that  Mr.  Maltby  should  be  detained  in 
the  lunatic  asylum  at  Madras,  which  is  situate  within  the  ordinary  original  criminal 
jurisdiction  of  this  court.     The  accused  was  conveyed  to  the  asylum,  and  arrived 
there  on  10th  Jan.,  and  has  been  there  confined  up  to  the  present  date.     On  the  21st 
Feb.  under  the  order  of  Government,  a  committee  of  official  visitors  examined  Mr. 
Maltby,  and  pronounced  him  then  insane  and  incapable  of  making  his  defence.    We 
have  examined  Dr.  L.,  the  superintendent  of  the  asylum ,  and  Dr.  P.  one  of  the 
committee  of  visitors.    In  our  judgment  Mr.  Maltby  is  still  su£Fering  from  mental 
disease,  and  his  mind  is  affected,  specially  with  regard  to  the  matter  which  occurred 
on  the  24th  Dec    By  reason  of  the  delusions  under  which  he  labours,  to  use  the 
words  of  the  English  law,  **  he  cannot  plead  with  that  advice  and  caution  that  he 
ought."     This  being  so,  it  follows  that  he  is  now  being  dealt  with  according  to  law. 
It  is  competent  to  the  Government  to  detain  him  in  this  country  until  he  recover  his 
reason  sufficiently  to  make  his  defence,  or  under  14  &  15  Vict.  c.  81,  to  order  him 
to  be  removed  to  any  part  of  the  United  Kingdom,  there  to  abide  the  order  of  Her 
Imperial  Majesty.    Having  found  that  Mr.  Maltby  is  being  dealt  with  according  to 
law,  we  can  pass  no  order  interfering  with  the  discretion  of  the  Government.  (Signed 
by  the  Court.) 

March  21. — Sir  Henry  James,  Q.O.  (A.G.),  Polavd,  and  A.  L, 
Smith  showed  cause. 

J.  D.  Mayne  and  Ga^tle  supported  the  rule. 

March  23. — ^Denhan^  J, — This  was  an  application  for  a  writ  of 
habeas  corpus  in  which  a  rule  nisi  had  been  granted^  and  has  now 
been  argued ;  and  we  have  to  decide  whether  that  rule  should  be 
made  absolute  or  should  be  discharged.  It  is^  no  doubt^  a  case 
of  considerable  importance  and  a  good  deal  of  difficulty ;  but^  on 
the  whole^  I  am  of  opinion  that  the  rule  ought  to  be  discharged. 
The  applicant^  Mr.  Maltby^  is  a  gentleman  who  has  been  in  office 
as  an  assistant  magistrate  of  a  district  in  India^  and  when  on  a 
journey  to  Calcutta  for  his  health  he  was  unfortunately  under  the 
impression  that  certain  persons  were  emissaries  of  some  foreign 
potentate  or  rebels  and  had  designs  on  his  life;  and  it  is 
impossible  to  doubt  that  he  was  the  subject  of  a  charge  of 
murdering  one  of  these  persons  whom  he  so  supposed  to  be  hostile 
to  him^  by  firing  at  them.  That  being  the  state  of  things^  a 
gentleman  named  Irvine^  a  magistrate  of  the  district,  admittedly 
acting  with  every  desire  to  be  fair  and  candid,  proceeded  to  the 
place  where  he  was  at  the  time,  Mr.  Maltby  theu  being  in  such 
a  condition  that  it  was  necessary  that  he  should  be  kept  apart 
from  other  persons,  or  at  any  rate  carefully  watched.  It  appears 
from  the  papers  that  Mr.  Irvine  went  there  ready  to  take  the 
charge^  and  that  the  witnesses  were  ready  to  be  examined,  but 
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jReMALTBT.   that  the  behavioar  of  Mr.  Maltby  was  so  violent  that   it  was 
jTTT        impossible  at  that  time  to  go  into  any  jadicial  inquiry  without 

1       still  further  exciting  him.     In  consequence  of  that^  the  witnesses 

Removal  of  being  all  present  for  the  purpose  of  being  examined^  and  Mr. 
iunatic  ch^ged  Irvine  having  gone  to  the  bungalow  in  which  he  was,  in  order  to 
*fn  In^a/rom  inquire  as  a  magistrate  whether  or  not  he  ought  to  be  sent  for 
India  to  Eng~  trial  on  the  charge  of  having  caused  death  with  intention  to  do 
'""^7"^*  f /^  so,  Mr.  Irvine  came  to  the  conclusion  that  he  was  of  unsound 
mind,  and  that  it  was  absolutely  impossible  to  hold  such  an 
inquiry.  Having  come  to  that  conclusion  he  caused  Mr.  Maltby 
to  be  examined  by  certain  medical  gentlemen,  who  reported  that 
Mr.  Maltby  was  not  fit  to  take  his  trial,  and  that  it  was  absolutely 
necessary  that  he  should  be  removed  to  Madras  for  his  health  and 
for  his  safe  custody.  Whether  or  not  that  proceeding  was  lawful 
is  one  of  the  points  which  have  been  argued  before  us.  Under  these 
circumstances  he  was  removed  to  Madras ;  and  then  an  application 
was  made  by  a  gentleman  purporting  to  act  on  his  behalf  to  the 
High  Court  at  Madras.  The  court,  after  hearing  the  application, 
decided  that  he  was  in  lawful  custody  in  India,  and  pointed  out 
the  statute  14  &  15  Vict.  o.  81,  to  the  applicability  of  which  in 
such  a  case  they  called  the  attention  of  the  Grovemment  of 
Madras.  The  main  question  in  this  case  is,  whether  the  Grovem- 
ment of  Madras  had  authority,  acting  under  that  statute,  to  send 
Mr.  Maltby  over  to  England ;  and  consequently  whether  he  was 
lawfully  sent  to  England,  and  is  in  lawful  custody  here  where  he 
now  is,  namely,  in  a  private  lunatic  asylum.  Iliat  being  so,  it 
becomes  necessary  to  go  backwards  and  look  at  the  papers  which 
show  the  way  in  which  Mr.  Maltby  comes  to  be  confined  where  he 
now  is.  The  last  document  in  point  of  date  is  that  signed  by  the 
Secretary  of  State,  which  recites  the  facts,  generally  stated,  and 
further  recites  that  he  was  charged  in  Madras  with  causing  death 
with  intention,  and  that  he  was  found  by  the  magistrate,  and  also 
by  the  Court  of  Madras,  to  be  of  unsound  mind,  and  that  the 
Governor  of  Madras  then  directed  him  to  be  removed  to  England 
under  the  statute  to  which  I  have  referred  (14  &  15  Vict.  c.  81), 
where  he  was  sent  by  the  order  of  the  Secretary  of  State,  first  to 
Broadmoor  Criminal  Lunatic  Asylum,  and  then  to  the  asylum 
where  he  now  is.  That  document  is  the  warrant  or  authority  to 
Dr.  Still  well,  the  superintendent  of  the  asylum,  to  keep  him  in 
custody  during  Her  Majesty's  pleasure.  On  the  face  of  it,  that 
document  gives  ample  and  sufficient  reason  for  the  course  which 
has  been  taken,  and  for  Mr.  Maltby's  detention ;  but  it  is  not,  of 
course,  enough  to  say  that  on  the  face  of  it  it  seems  sufficient.  The 
court  is  bound,  on  an  application  for  a  writ  of  haheae  corpus,  to 
see  whether  the  foundation  of  the  proceedings  was  lawful  or  not. 
Now  the  foundation  of  that  warrant  seems  to  me  to  be  the  order 
of  the  Governor  of  Madras,  which  recites  the  facts  in  the  same 
way  and  to  the  same  effect,  stating  that  he  was  found  to  be  of 
unsound  mind,  both  by  the  district  magistrate  and  by  the  High 
Court  at  Madras,  and  that  the  Governor  of  Madras  had  directed 
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him  to  be  removed  to  England.   The  case  seems  to  me  to  depend   Re  Maltbt. 
entirely,  or  almost  entirely,  on  the  true  construction  of  sects.  1         -TTT 
and  2  of  the  statute  (14  &  15  Vict.).     Sect.  1  is  as  follows :  "  If       _ 
any  person  shall  have  been,  or  shall  hereafter  be,  indicted  for  or    iUmoval  of 
charged  with  iany  crime  or  oflFence  in  any  court  in  India,  and  shall  ^,"^'an  o^^ 
be  acquitted  of  or  not  tried  for  such  crime  or  oflFence  on  the  tv,  india  from 
ground  of  his  being  of  unsound  mind,  and  shall  by  reason  oT  the  India  to  Eng- 
premises  be  lawfully  in  custody  in  India,  it  shall  be  lawful  ^'  for  ^^^y^\  \^^ 
the  Government  in  India  to  make  an  order  for  his  removal  to  the 
United  Kingdom,  to  abide  the  order  of  Her  Majesty.     It  is  also 
important  to  bear  in  mind  sect.  2,  on  which  the  argument  on 
behalf  of  the  applicant  was  in  a  great  measure  based.     By  sect. 
2,  the  order  and  directions  of  the  Indian  Government  for  his 
removal  shall  be  sufficient  warrant  to  all  commanders  of  vessels 
and  others;    and  on  the  arrival  of  such  person  in  the  United 
Kingdom  it  shall  be  lawful  for  the  Crown  to  give  such  orders  for 
his  custody  as  if  such  person  had  been  indicted  for  an  oflfence 
and  found  insane,  so  as  to  be  subject  to  39  &  40  Geo.  3,  c.  94. 
Now,  on  referring  to  the  older  statute  (39  &  40  Geo.  3,  c.  94),  it 
is  certain  that  that  statute  did  not  give  the  power  which  is  now 
claimed  under  the  recent  one ;  because,  by  the  older  statute,  pro- 
vision is  only  made  for  the  case  of  persons  who  are  indicted,  and 
appear  on  arraignment  to  be  insane,  or  are  found  to  be  so  on  their 
trial.  But  when  it  is  argued  that  the  present  contention  on  behalf 
of  the  Crown  is  bad  because  of  that,  it  appears  to  me  that  such 
an  argument  rather  begs  the  whole  question,  inasmuch  as  the 
words  of  14  &  15  Yict.  c.  81,  s.  1,  are  by  no  means  the  same  as 
those  of  the  former  statute,  and  the  latter  part  of  sect.  2  only 
deals  with  the  treatment  of  persons  who  come  within  the  statute, 
not  limiting  or  aflTecting  the  class  of  persons  to  be  dealt  with. 
Therefore,  though  I  think  the  statute  39  &  40  Geo.  3,  c.  94, 
aflfects  the  mode  of  dealing  with  the  persons,  it  does  not  afiTect 
the  question  as  to  who  those  persons  are,  which  turns  upon  the  words 
of  sect.  1  of  the  Act  of  1 85 1 :  "If  any  person  shall  be  indicted  for  or 
charged  with  any  crime  or  oflfence  in  any  court  in  India,  and  shall 
be  acquitted  of  or  not  tried  for  such  crime  or  offence  on  the 
ground  of  his  being  found  to  be  of  unsound  mind.^^    Now^  the 
question  is,  whether  Mr.  Maltby  came  within  that  description  ? 
The  answer  to  that  entirely  depends  on  the  construction  to  be 
put  upon  that  clause.  The  Act  was  passed  in  1851,  at  a  time  when 
the  statute  of  39  &  40  Geo.  3  was  in  force,  which,  as  I  have  said, 
appUes  only  where  there  has  been  an  indictment,  arraignment, 
and  trial.     The  latter  statute  undoubtedly  uses  language  which  is 
applicable  to  other  cases.     The  words  are  larger,  and  the  question 
is,  how  much  larger.     At  first  sight,  I  was  certainly  inclined    . 
to  think  that  the  words  *'  indicted  for  or  charged  with  any  crime 
or  offence  "  ought  to  be  construed  reddendo  singula  amgulis,  that 
is  to  say,  indicted  for  any  crime^  or  charged  with  any  offence 
where  the  court  had  summary  jurisdiction ;  and  therefore  that  they 
applied  only  to  a  court  sitting  for  the  purpose  of  trial  and  not 
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Re  Maltbt.    merely  of  preliminary  inquiry.     But  I   think  it  is  important  to 
rrrr        remember  that  this  statute  deals  with  persons  of  unsound  mind, 

'.        and  such  a  statute  cannot  be  looked  at  as  one  merely  restraining 

Removal  of   the  liberty  of  the   subject.     To   some   extent  it  is  a  remedial 
'"?,f"^  ^''i'^  statute,  especially  having  regard  to  the  fact  that  it  applies  to  a 

with  an  offence  .    Ti^      t    i«  i  ^i        j  -  -m  x»  v 

in  IncUafrom  Country  like  India,  where  the  danger  to  a  Jliuropean  irom  sncn 
India  to  Eng-  a  thing  as  brain  disease  is  greater  than  it  is  here,  and  that 
^^ict^^c  tl^  ^*®  object  is  the  humane  one  of  bringing  such  a  person  home^ 
where  his  prospects  of  recovery  will  be  greater.  I  think 
we  are  hardly  bound  to  hold  that  the  words  of  such  a  statute 
are  to  be  construed  quite  as  strictly  as  those  of  a  statute 
restraining     liberty     in     the     United     Kingdom,     the     oonse- 

Juences  of  the  state  of   things  with  which  it  deals  being  so 
iflFerent.     That  being  so,  it  appears  to  me  that  the  words  of  this 
statute  may  be,  and  ought  to  be,  construed  so  as  to  include  this 
case,  and  I  think  that  it  may  be  done  in  this  way.     The  words 
"  if  any  person  shall  be  indicted  for  or  charged  with  any  crime  or 
offence^^  may  be  read  in  this  sense,  that  is  to  say,  so  as  to  include 
any  person  indicted  for  any  crime  or  offence,  and  any  person 
charged  with  any  crime  or   offence,  and  not  reddendo  singula 
singulis,  in  the    sense  which    has   been    suggested.     Does  the 
section  then  include  the  case  of  a  man  who  has  not  been  tried 
for  a  crime,  not  actually  brought  up  for  trial,  but  brought  before 
a  magistrate,  who  has  to  declare  whether  he  ought  to  be  com- 
mitted for  trial  ?     What   does    "  any  court "  mean  ?     Looking 
through  the  code  it  is  impossible   to   say  that  the   magistrate 
was  not  sitting  as  a  court.     He  went  intending  to  sit,  and  taking 
the  witnesses  to  be  examined ;  and  was  as  much  a  court  as  any 
magistrate  in  England  would  have  been,  before   recent  enact- 
ments,  when   sitting  in  his    own    study   and    inquiring  as  to 
a  criminal  charge.     I  think  the  magistrate  was  holding  a  court 
here.     Then  was  the  applicant  a  person  "  acquitted  or  not  tried  on 
the  ground  of  his  being  found  to  be  of  unsound  mind  V*  There  is  no 
doubt  whatever  that  his  case  was  not  inquired  into,  on  the  ground 
of  his  being  supposed  to  be  of  unsound  mind  ?     I  think  he  was 
"  not  tried  '*  within  the  meaning  of  the  statute,  and  on  the  ground 
of  his  being  supposed,  at  all  events,  to  be  of  unsound  mind.    The 
further  difficulty  is,  that  it  is  argued  that  the  meaning  of  the 
words  ''  found  to  be  of  unsound  mind  *'  contemplates  a  finding 
different  from  the  opinion  of  the  magistrate,  though  based  upon 
his  own  view  and  upon  undoubtedly  sound  evidence.     This  is  the 
difficulty  which  at  first  I  was  disposed  to  think  insuperable ;  and 
it  is  perhaps  the  greater  because  the  same  words  ''  found  to  be  of 
unsound  mind'^  are  used    in   the  former   statute,   where   they 
unquestionably  mean  "  found  by  a  jury.''     But  I  think  they  are 
not  to  be  limited  here  to  cases  where  there  has  been  a  finding  by 
a  jury,  because  they  must  apply  to  those  cases  where  a  magistrate 
has  power  to  hold  a  person  guilty  of  an  offence  charged  without 
any  indictment,  and  without  any  jury.     Do  they  apply  further 
than  that  ?    I  think  the  word  "  found  "  quite  capable  of  a  larger 
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construction,  and  applicable  to  the  case  of  a  magistrate  making  a  ^  Maltby. 
preliminary  examination  on  a  charge  of  murder,  and  coming  to  {^ 
the  conclusion  that  the  man  charged  is  of  unsound  mind,  and  — '. 
cannot  be  sent  for  trial.  I  think  it  is  not  at  all  straining  the  ^^^mxmal  of 
words  to  suppose  that  the  Legislature,  when  passing  this  Act,  ^jv^'a^  ^S^ 
and  varying  the  words  of  39  &  40  Greo.  3,  c.  94,  did  intend  to  in  India  from 
give  a  much  larger  power,  in  a  remedial  sense,  for  the  benefit  of  j^^^  ^^  ^^9' 
persons  in  India  in  this  condition,  and  to  give  the  Governor,  ^pr,^^  c  81. 
under  these  circumstances,  the  humane  and  useful  power  of  send- 
ing them  to  England  to  have  the  best  chance  of  recovery.  Then, 
when  they  are  once  in  England,  they  are  subject  to  Her  Majesty's 
pleasure,  and  no  one  has  suggested  that  that  pleasure  is  not  bene- 
ficially exercised  with  respect  to  persons  under  confinement,  for 
their  own  sakes  as  well  as  for  the  protection  of  others.  It  appears 
to  me  that  this  statute  meets  the  present  case.  Then  our  attention 
has  been  called  to  the  Code  itself.  In  one  sense  the  Code  throws 
very  little  light  on  the  matter,  because  we  have  to  consider  the 
meaning  of  the  statue  of  1851  at  the  time  when  it  was  passed, 
rather  than  the  other  powers  applicable  to  India.  I  think  it  has 
not  much  bearing  on  the  case.  Sects.  423-428  of  the  Code  give 
a  power,  in  my  opinion,  quite  consistent  with  the  statute  of  1851. 
They  only  give  a  power  which  enables  persons  who  are  found 
lunatic — perhaps  only  when  so  found  by  a  tribunal  competent  to 
try  them — to  be  kept  in  custody,  and  brought  up  from  time  to 
time  as  circumstances  may  require.  They  are  not  inconsistent 
with  this,  namely,  that,  when  persons  are  lawfully  in  custody 
there  is  the  further  power,  under  the  discretion  of  the  Governor, 
of  sending  them  to  England  under  the  provisions  of  the  14  &  15 
Vict.  c.  81.  In  this  particular  case  we  have  it  before  us  that  an 
application  was  made  to  the  High  Court  at  Madras,  and  that  that 
court,  with  the  matter  fully  before  them,  held  that  the  applicant 
was  lawfully  in  custody  in  India,  and  then  suggested  that  this 
statute  might  apply.  The  Governor  of  Madras  proceeded  to  act 
under  this  statute.  I  think  his  order  is  incorrect  in  reciting  his 
suggestion  as  to  this  statute  as  the  judgment  of  the  High  Court, 
but  that  does  not  alter  the  fact  that  the  case  is  within  the  statute. 
I  think  the  proceedings  have  been  right.  I  should  have  been 
sorry  if  we  had  been  obliged  to  decide  otherwise,  because  of 
the  disf^trous  consequences  which  would  have  ensued — disas- 
trous to  no  one  more  than  the  applicant  himself,  if  discharged 
under  a  writ  of  habeas  corptoSy  and  exposed  to  the  evils  and 
excitement  of  a  recommencement  of  all  these  proceedings. 

Pollock,  B. — I  think  this  writ  ought  not  to  go,  and  that  the  rule 
must  be  discharged.  It  is  unnecessary  to  consider  the  question 
of  the  discretion  which  has  been  exercised  in  this  case.  The 
whole  foundation  of  the  proceedings,  in  my  opinion,  is  the 
statute  of  1851  (14  &  15  Vict.  c.  81),  and  it  is  clearly  necessary 
for  us  to  go  back  to  the  inception  of  the  jurisdiction  by  which 
the  applicant  was  sent  to  England.  Now  sect.  1  of  this  Act 
requires,  as  a  foundation  for  proceeding,  that  the  person  should 
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Be  Uamjibw*  be  ''  found  of  ansoand  mind " ;  and,  having  regard  to  the  cir- 
rrrr        cumstances  under  which  the  Act  was  passed,  it  is  quite  dear 

.'        that  the  words  "  found  "  point  to  a  finding  bjr  a  magistrate  at  a 

Renwcalof  much  earlier  stage  than  persons  are  so  found  in  this  country  on  in- 
^^iOanoff'^  dictment  and  arraignment.  It  was  argued  that,  of  the  words  in  the 
in  Indiafrom  ^^^  sectiou,  *'  indicted  for  or  charged  with  any  crime  or  ofience/' 
India  to  Eng-  the  words  ^'  indicted  for  any  crime "  are  applicable  to  cases  of 
^"'vict^a  tl^  indictment  where  an  indictment  is  proper,  and  that  the  words 
'^ charged  with  any  offence^'  are  applicable  to  cases  where  a 
magistrate  has  sumn^ary  jurisdiction  without  any  indictment. 
No  authority,  however,  has  been  cited  to  show  that  any  technical 
meaning  was  attributable  to  the  word  "  chai^  "  in  India  when  the 
statute  was  passed.  In  the  case  of  Beg,  v.  Hughes  (40  L.  T.  Bep. 
N.  S.  685  ;  L  Rep.  4  Q.  B.  Div.  614 ;  14  Cox  C.  C.  284)  the  mean- 
ing of  the  word  ''  charge ''  was  carefully  considered,  and  it  was  held 
that  it  in  no  way  involves  a  written  information.  In  Beg.  v.  Sliaw 
(34  L.  J.  169,  M.  C.)  Erie,  C.J.  said :  ^'  In  my  opinion,  if  a  party 
is  before  a  magistrate,  and  he  is  then  chai^B^  with  the  com- 
mission of  an  offence  within  the  jurisdiction  of  that  magistrate, 
the  latter  has  jurisdiction  to  proceed  with  that  charge  without 
any  information  or  summons  having  been  previously  issued,  unless 
the  statute  creating  the  offence  imposes  the  necessity  of  taking 
some  such  step.''  That  is  an  opinion  with  which  I  think  that 
a  great  many  judges  have  agreed  for  a  good  many  years.  But 
the  matter  does  not  end  there.  Looking  at  sect.  1  of  the  Act  in 
question,  we  find  it  a  condition  precedent  that  the  person  shall 
have  been  '^  acquitted  of  or  not  tried  for  "  the  offence  charged, 
on  the  ground  that  he  was  of  unsound  mind.  We  must  therefore 
look  at  the  present  mode  of  trying  or  not  trying  persons  under 
such  circumstances  in  India.  I  find  that  the  magistrate  here  was 
holding  a  criminal  court,  because,  by  the  interpretation  clause  of 
the  Criminal  Code,  he  was  a  court  for  all  purposes.  Then, 
by  sect.  423  of  the  Code,  a  process  is  provided  whereby,  if  a 
person  appears  to  be  of  unsound  mind,  the  magistrate  is  to 
institute  an  inquiry  in  certain  cases,  that  is  say,  where  he 
has  jurisdiction  to  try  the  charge ;  but  where,  as  here,  he  has  no 
jurisdiction  to  try  the  charge,  then  sect.  424  applies,  and  gives 
him  power  to  stay  further  proceedings  in  the  case.  It  is  there- 
fore clear,  looking  at  this  as  a  matter  of  procedure,  that  when  a 
magistrate  does  stay  proceedings  under  these  provisions  of  the 
Code  (Act,  1872),  he  is  putting  the  person  charged  in  the 
position  of  a  person  ^'  not  tried,''  on  the  ground  tlmt  he  is  of 
unsound  mind.  It  was  said  that  this  inquiry  was  conducted 
behind  the  back  of  the  person  chiefly  concerned ;  but  I  do  not 
at  all  think  that  the  statute  intended  that  there  should  be  a  trial 
of  this  question  in  open  court,  the  supposed  lunatic  being  present. 
Then  it  was  contended  further  that  in  this .  case  the  magistrate 
had  never  bad  this  man  charged  before  him,  in  the  sense  of  being 
actually  brought  before  him  while  sitting  on  the  seat  of  justice. 
What  did  happen  was  this.     The  magistrate  was  told  of  the 
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condition  of  this  gentleman  at  the  same  time  that  the  charge  was   ^  Mautby. 
made^  and  no  donbt  the  coarse  which  he  took  was  somewhat        {^ 
informal.     Instead  of  sending  for  the  person  charged^  he  went  to        — 1 
him  at  the  bungalow  where  he  was^  jnst  as  in  England  a  justice    Bemovcdoj 
of  the  peace  might  have  gone^  for  example^  to  a  man  in  hospital.  \^^^^^ 
I  think  that  the  statute  was  complied  with^  and  that  all  that  was  in  India  from 
necessary  to  give  the  magistrate   jurisdiction  was   done ;    that  ^"^«  '<>  ^^^' 
inquiry  was  properly  instituted^  and  that  when  instituted  it  gave    V^.^c.  8i!^ 
the  magistrate  power^  on  the  information  he  received^  to  send  the 
accused  person  to  Madras ;  that  the  order  made  by  the  Grovern- 
ment  there  was  within  the  powers  conferred  by  14  &  15  Vict. 
c.  81^  and  that  the  applicant  is  now  properly  detained  in  custody 
under  the  warrant  of  the  Secretary  of  State. 

Rule  discharged. 

Solicitors  for  the  appUcant,  Oobbold  and  Woolley. 
Solicitor  for  the  Crown,  Solicitor  for  the  Treasury. 


COUBT     OF    APPEAL. 

May  18  and  14,  1881. 

(Before  Jam£S,  Baooallat,  and  Losh,  L.JJ.) 

Whitmoeb  v.  Fahlby.  (a) 

Agreement  to  compromise  criminal  prosecution — Larceny  by  bailee 
— Deposit  of  deeds — Delivery  up  of  deeds — Statute  of  Frauds. 

A,  having  been  arrested  at  the  instance  of  B.,  on  the  charge  of 
having  committed  the  offence  of  larceny  by  a  bailee^  was  brought 
up  before  a  magistrate  amd  remanded,  AJs  wife  then  induced 
B,  to  withdraw  from  the  prosecution  on  A.^s  wife  agreeing  to 
charge  her  separate  real  estate  with  the  amount  taken.  The 
title  deeds  of  the  property  were  deposited  at  a  bank  in  the  joint 
names  of  the  solicitors  of  the  parties.  A.  being  again  brought 
before  the  m^igistrate,  the  latter,  having  been  informed  of  the 
terms,  allowed  the  prosecution  to  be  withdrawn.  A.'s  wife 
afterwards  refused  to  perform  her  agreement.  B.  brought  an 
a/stion  to  enforce  the  charge,  and  A/s  wife  counter -claimed  for 
a  declaration  that  she  was  entitled  to  have  the  deeds  delivered 
up  to  her. 

Eeld  {affirming  the  decision  of  Fry,  J.,  43  L.  T.  Rep.  N.  S.  192), 
that  the  agreement  to  charge  the  separate  property  was  illegal 
and  could  not  be  enforced,  and  that  the  defendant  was  entitled 
to  the  declaration  for  the  delivery  of  the  deeds. 

(a)  Reported  ty  Fbamk  Etaiib,  Esq.,  Barrister-at-Law. 
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Wmmon    Larceny  by  a  bailee  is  a  felony,  but,  if  it  had  been  a  misdemeanour, 
Vj^axr  ^^^  agreement  to  charge  in  consideration  of  the  withdrawal  of  the 

'  prosecution  would  have  been  void. 

1881.        Quaere,  as  to  the  rule  laid  down  by  Fry,  J.,  that  a  deposit  of 
Compromise  of     ^*^^^  diceds  in  pursuance  of  a  contract  to  charge  real  estate  is  a 
criminal  pro-       sufficient  part  performance  to  take  the  case  out  of  the  Statute  of 
cudings.         Frauds, 

THE  plaintiff,  Miss  Whitmore,  in  the  early  part  of  1878^ 
placed  in  the  hands  of  one  of  the  defendants,  J.  N.  Anstmther, 
a  financial  agent  and  money  lender,  certain  securities  which 
belonged  to  her  of  the  valae  of  aboat  800Z.,  and  on  which  the 
said  defendant  was  to  raise  money ;  bnt  he  was  not  to  part  with 
the  securities,  and  was  to  pay  interest  thereon. 

On  the  14th  day  of  March,  1878,  an  agreement  was  signed  by 
the  plaintiff  and  the  said  defendant,  by  which  the  said  defendant 
undertook  to  hold  the  securities  on  certain  terms,  and  to  return 
the  same  to  the  plaintiff  on  six  months^  notice.  The  six  months' 
notice  was  given  to  the  said  defendant  by  the  plaintiff  on  the 
same  day. 

The  six  months'  notice  expired  on  the  14th  day  of  September 
1878,  but  the  defendant  failed  to  return  the  securities  with  the 
exception  of  one  of  them.  Time  elapsed,  but  no  more  of  the 
securities  were  returned,  and  on  the  27th  day  of  July,  1879,  the 
defendant  was  adjudicated  a  bankrupt.  The  plaintiff  received 
notice  of  the  proceedings,  and  that  she  had  been  included  in  the 
list  of  creditors. 

On  the  5th  day  of  September,  1879,  the  plaintiff  swore  an 
information  against  the  defendant  for  the  crime  of  larceny  by  a 
bailee,  and  he  was  arrested  on  the  8th. 

On  the  9th  day  of  September  the  defendant  was  brought  up 
at  the  Mansion  House  before  Sir  A.  Lusk,  and  remanded  till  the 
11th. 

On  the  10th  day  of  September  the  defendant,  Mrs.  Anstruther, 
the  wife  of  J.  N.  Anstruther,  went  with  a  solicitor  to  call  upon 
the  plaintiff  at  her  residence  in  Sussex  for  the  purpose  of 
obtaining  the  withdrawal  of  the  prosecution  against  J.  N. 
Anstruther.  Some  terms  were  proposed  by  Mrs.  Anstruther, 
but  the  plaintiff  declined  to  withdraw  from  the  prosecution 
without  the  advice  of  her  solicitor. 

The  next  morning,  before  the  time  for  the  hearing  arrived,  an 
interview  took  place  between  the  plaintiff  and  Mrs.  Anstruther, 
and  their  respective  solicitors,  at  which  an  agreement  was  come 
to  by  which  the  prosecution  was  to  be  withdrawn,  if  the  consent 
of  the  Lord  Mayor,  or  the  alderman  representing  him,  could  be 
obtained,  and  Mrs.  Anstruther  was  to  charge  her  separate  estate 
with  the  loss  which  the  plaintiff  had  incurred  through  the 
conduct  of  Mr.  Anstruther.  After  the  interview,  Mrs.  Anstru- 
ther's  solicitor,  accompanied  by  a  Mr.  Leader  (a  clerk  of  the 
plaintiff's  solicitor),  proceeded   to   Messrs.   Hoare's  bank,   and 
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there  deposited  the  title  deeds  of  a  certain  freehold  property,     Wahmohe 
which  was  vested  in  the  defendant  G.  C.  Farley,  as  a  trustee  for      yabixt 

Mrs.  Anstrnther's  separate  use,  sach  deposit  being  made  in  the        

joint  names  of  the  firm  of  solicitors  of  Mrs.  Anstruther,  who  had        1881. 
a  charire  upon  the  property,  and  of  Mr.  Leader,  the  deeds  not  to  ^_  ZZT-^  -/• 
be  delivered  without  a  joint  receipt.  criminal  pro- 

When  the  case  was  called  on  at  the  Mansion  House,  before      ceedings. 
Sir  A.  Lusk,  the  solicitor  who  appeared  for  J.  N.  Anstruther 
informed  the  alderman  that  the  plaintiff  had  agreed  to  withdraw 
from  the  prosecution,  Mrs.  Anstruther  being  prepared  to  give  a 
charge  on  her  separate  estate  for  her  husband^s  defalcations. 

Sir  A.  Lusk  gave  his  sanction  to  the  prosecution  being  with- 
drawn, which  was  accordingly  done. 

The  defendant,  Mrs.  Anstruther,  subsequently  declined  to 
make  good  to  the  plaintiff  the  loss  which  she  had  sustained,  and, 
on  the  19th  day  of  November,  1879,  the  present  action  was  com- 
menced by  the  plaintiff  against  Mr.  and  Mrs.  Anstruther,  and 
the  latter's  trustee,  in  which  the  plaintiff  sought  to  charge 
the  separate  estate  of  Mrs.  Anstruther  with  the  sum  in 
question. 

Mrs.  Anstruther,  by  her  defence,  set  out  the  facts  as  to  the 
prosecution  of  her  husband,  but  did  not  expressly  rely  on  the 
illegality  of  the  compromise  of  the  criminal  proceedings.  She 
also  denied  that  any  agreement  had  been  arrived  at,  or  that  the 
transactions  between  her  and  the  plaintiff  had  progressed  beyond 
mere  negotiations,  and  she  alleged  that  J.  N.  Anstruther  had 
been  discharged  because  no  case  had  been  shown  to  support  the 
charge  against  him ;  and  she  also  pleaded  the  Statute  of  Frauds, 
the  agreement  not  having  been  reduced  to  writing  or  signed. 
She  also  put  in  a  counter-claim,  by  which  she  claimed  a  declara- 
tion as  against  the  plaintiff  that  she  was  entitled  to  the  deHvery 
up  to  her  of  the  title  deeds. 

The  action  was  tried  in  June  and  July,  1880,  before  Fry,  J., 
who  held  that  the  deposit  of  title  deeds  in  pursuance  of  the 
contract  was  a  sufficient  part  performance  to  take  the  case  out  of 
the  Statute  of  Frauds.  He  also  held  that  the  agreement  alleged 
had  been  entered  into  by  Mrs.  Anstruther,  but  that  it  was  against 
public  policy,  and  could  not  be  enforced.  He  dismissed  the 
action,  without  costs,  and  made  the  declaration  claimed  by 
Mrs.  Anstruther. 

The  decision  of  Fry,  J.  is  reported  43  L.  T.  Rep.  N.  S.  192. 

The  plaintiff  appealed. 

Fischer,  Q.O.  and  Oswald  for  the  appellant. — It  is  illegal  to 
compound  a  felony,  but  not  to  compound  a  misdemeanour. 
Anstruther  was  not  charged  with  a  felony,  but  with  the  offence  of 
larceny  by  a  bailee,  which  is  not  a  felony,  but  a  misdemeanour. 
The  offence  of  taking  goods  by  a  bailee  was  not  a  felony  at  the 
common  law,  or,  indeed,  punishable  as  a  crime.  In  1861,  it  was 
enacted  that,  whosoever,  being  a  bailee  of  any  chattel,  money,  or 
valuable  security,  should  fraudulently  take  or  convert  the  same  to 
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Whitmobb    hia  own  use,  should  be  guilty  of  larceny,  and  might  be  indicted 
Fablbt       ^^^  larceny :  (24  &  26  Vict.  c.  96,  s.  3.)     The  section  does  not 

'      say  the  offender  is   guilty  of  felony.      [Lush,   L.J. — Larceny, 

1881.        generally,  is  felony,  and,  if  the  Legislature  had  meant  that  this 
rr.,,IZZ.\^   ^particular  larceny  should  not  be  a  felony,  it  would  have  said  so.] 
criminal pr<h   -inhere  are  many  cases  of  larceny  under  the  same  statute,  wnicn 
ceedinya,      are  also  exprcssly  defined  as  felonies,  as  larceny  of  cattle  (sect.  10) ; 
larceny  of  written  instraments  (sect.  27).     [Lush,  L.J. — Is  there 
any  case  of  larceny  which  the  statute  says  shall  not  be  a  felony  ?] 
Yes;  taking  or  killing  hares  is,  under  sect.  17,  a  misdemeanoar 
only.     [Lush,  L.J. — "  Taking  ^'  there  does  not  mean  stealing, 
hut  catching.]     Even  supposing  that  the  offence  charged  was  a 
felony,  the  plaintiff  has  fulfilled  her  duty  by  commencing  the 
prosecution:  (Ex  parte  Ball ;  Be  Shepherd,  4iO  L.  T.  Rep.  N.  S. 
141 ;  L.  Eep.  10  Ch.  Div.  667.)     The  mere  withdrawal  from  the 
prosecution  was  not  an  illegal  act ;  for,  supposing  that  the  offence 
of  larceny  by  a  bailee  is  a  felony,  the  charge  might  not  have 
been  substantiated.     When  the  matter  was  tried  out,  it  might 
have  appeared  that  the  person  was  not  guilty  of  a  felony  at  all. 
You  must  be  satisfied  from  the  evidence  on  both  sides  that  a 
felony  was  actually  committed  before  you  can  say  that  a  felony 
has  been  compounded.      [Baggallay,  L.J. — It  is  sufficient  to 
found  the  offence  of  compounding,  if  a  charge  of  felony  is  made. 
Lush,   L.J. — The   charge   only   is   considered,   otherwise   every 
offence  might  be  compromised  by  stopping  the  case  at  an  early 
stage :  (see  Keir  v.  Leeman,  8  L.  T.  Rep.  0.  S.  299 ;  6  Q.  B. 
N.   S.  308 ;  affirmed  7  L.  T.  Rep.  O.  S.  347 ;  9  Q.  B.  N.  S. 
371)].     In  this  case  the  case  never  got  as  far  as  an  indictment, 
and  if  it  had,  no  charge  of  felony  could  have  been  made  out,  for 
the   offence   was   that   of  a    trustee    fraudulently   disposing  of 
property,  which  is  a  misdemeanour  :  (24  &  25  Vict.  c.  96,  s.  80.) 
If  that  is   so,   the   remedy  of   the  party  injured   is  expressly 
reserved :  {Id.,  s.   86.)     No  complaint  can  be  made  when  the 
magistrate  has  consented  to  the  prosecution  being  withdrawn; 
he  represents  the  public.     [Lush,  L.J. — For  aught  I  know  the 
magistrate  might  be  indicted.     It  was  held  in  Keir  v.  Leeman 
(aup.)  that  even  a  judge  of  assize  could  not  allow  a  prosecution 
to  be  compromised.     James,   L.J. — The   agreement  would  not 
have  been  made  legal  if  the  Lord  Chief  Justice,  the  Lord  High 
Chancellor,  and  all  the  judges  of  the  Court  of  Appeal  had  con- 
sented to  it.]     The  parties  have  not  set  up  the  illegaUty  of  the 
agreement.     The  judge   himself  raised   the   question.     [James, 
L.J. — The  Court  is  bound  to  take  notice  of  the  illegality  of  a 
transaction,  although  both  parties  wish  it  to  be  passed  over.]  The 
defendant  cannot  now  set  up  the  illegality,  as,  after  the  pleadings 
which  have  been  delivered,  it  would  be  a  surprise  on  the  plaintiff : 
(Order  XIX.,  r.  18.)     [James,  L.J. — Nobody  can  be  surprised  by 
learning  the  law,  as  everyone  is  presumed  to  know  it.]    Illegality 
must  be  expressly  pleaded ;  mere  denial  of  a  contract  only  denies 
the  making :  (Order  XIX.,  r.  23.)   [James,  L.J. — That  is  only  the 
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old  rule  that  ander  a  plea  of  non  est  factv/m  you  oould  not  prove    Whwmobb 
illegality^  but  to  do  that  you  must  set  out  the  circumstanoes.]      f^blit 

The  facts  showing  the  illegality  must  be  clearly  shown  even  if       

the  agreement  is  not  said  to  be  illegal :  {Haigh  v.  Kaye,  26  L.  T.        1881. 
Rep.  N.  S.  675 ;  L.  Rep.  7  Ch.  App.  469.)     The  declaration  in  ^j^^^:^^  ^j 
favour  of  the  defendant  cannot  be  sustained.     If  the  money  had  criminal  pro- 
actually  been  paid  over  to  the  plaintiff  no  action  would  have  lain      ceedinga. 
for  its  recovery :     In  pari  delicto  potior  est  conditio  possidentis, 
[North,  Q.C.,  referred  to  Williams  v.  Bayley  (14  L.  T.  Rep. 
N.  S.  802 ;  L.  Rep.  1  E.  &  I.  App.  200).]     That  was  a  case  of 
pressure.     They  also  referred  to  White  v.  Spettigue  (13  M.  &  W. 
603)  j  Davies  v.  London  and  Provincial  Marine  Insurance  Society 
(88  L.  T.  Rep.  N.  S.  478  j  L.  Rep.  8  Oh.  Div.  469) ;  Oshaldistm 
V.  Simpson  (1  L.  T.  Rep.  O.  S.  335 ;  13  Sim.  513). 

North,   Q.O.,   and   Oodefroi,  for    the    defendants^    were    not 
called  on. 

Jambs^  L.J. — This  case  has  been  argued  at  length  and  with 
perseverance.  It  is  a  case  of  great  hardship  on  the  plaintiff^ 
who  has  lost  a  considerable  sum  of  money  through  the  default  of 
the  husband  of  the  defendant  Mrs.  Anstruther.  However  hard 
the  case  may  be^  we  must  decide  it  upon  principles  of  law^  and 
those  are  as  plain  and  clear  as  ever  occurred  in  any  court.  The 
facts  of  the  case  which  raised  the  question  to  be  decided  are 
shortly  as  follows.  There  was  a  criminal  prosecution  for  larceny 
by  a  bailee^  which  is  felony.  Whether  it  was  a  felony  or  mis- 
demeanour does  not  matter  so  far  as  this  case  is  concerned.  The 
husband  was  in  the  dock.  His  wife  desired  to  relieve  him  from 
the  prosecution.  8he  proposed  to  give  a  security  on  her  separate 
property  to  stop  the  prosecutrix  from  proceeding.  That  proposal 
was  acceded  to  by  the  prosecutrix.  In  the  course  of  the 
negotiations  the  title  deeds  relating  to  Mrs.  Anstruther^s 
property  were  handed  over  to  a  bank.  No  evidence  has  been 
given  as  to  what  was  precisely  agreed  upon^  but  it  has  been 
clearly  shown  what  was  intended  to  be  done.  The  learned  judge 
in  the  court  below  himself  took  the  objection  that  an  ille^ 
agreement  was  sought  to  be  given  effect  to^  as  it  is  the  duty  of 
every  court  to  take  the  objection  when  such  facts  appear  as  to 
show  that  something  has  been  done  to  stop  a  criminal  prose- 
cution. The  court  is  bound  to  say,  ''  We  will  do  nothing  to 
enforce  such  an  agreement  against  public  policy.^^  I  think  any 
party  setting  up  such  case  would  probably  think  twice  before  he 
admitted  in  his  pleading  that  he  had  been  party  to  such  an 
agreement.  The  authorities  clearly  show  that  what  was  done 
here  was  an  offence  which  might  have  been  made  the  subject  of 
a  prosecution.  It  is  said  that  there  is  a  difference  in  this  case 
from  the  ordinary  offence  of  compounding  a  felony  by  the  fact 
of  the  presiding  magistrate  having  consented  to  reparation  being 
made  to  the  prosecutrix.  There  might  be  something  to  be  said 
on  that  score  as  to  the  amount  of  punishment  to  be  inflicted  on 
the  offender ;  but  if  authority  were  wanted  to  show  that  what 
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WHrmoBB    was  done  did  not  make  the  affair  lawful^  there  is  a  decision  of 
^'  the  Exchequer  Chamber  in  Keir  v.  Leeman  {ubi  sup.)  that  even  a 

'     judge  of  assize  cannot  lawfully  consent  to  such  a  compromise  of  a 

1881.        prosecution  for  felony.     It  is  said  by  the  appellant's  counsel  that 
— .        the  judge  in  the  court  below  has  not  only  denied  the  plaintiff 
aimnlcdm^  ^^  relief  to  which  she  was  entitled^  but  that  such  jud^e  has 
ceedinga,      given  the  defendant  relief^   thus  ignoring  the  maxim  In  pari 
delicto  potior  est  conditio  possidentis^  and  that  no  relief  ought  to 
have  been  given  to  Mrs.  Anstruther  on  the  counter-claim  set  np 
by  her.     Independently  of  the  cases  which  have  been  cited  to  me, 
it  has  been  decided  in  the  House  of  Lords  in  Williams  y.  Bayley 
{ubi  sup,),  that  where  there  has  been  pressure  in  cases  like  this  the 
court  will  grant  relief  to  the  person  upon  whom  such  pressure 
has  been  pat.     But  here  what  has  been  done  is  that  a  declaration 
has  been  made  which  is  a  logical  result  of  what  was  claimed  by 
the  plaintiff  in  the  action.     Miss  Whitmore  says :   "  I  have  a 
charge  upon   Mrs.  Anstruther's   separate   estate.^'      The   coart 
declares^  in  answer  to  Miss  Whitmore's  question^  that  she  has  no 
such  charge.     Thereupon  Mrs.  Anstruther  and  her  estate  are 
necessarily  held  to  be  free  from   the   charge  which  has   been 
claimed.     The  court  thinking  the  case  a  hard  one,  did  even  more 
for  the  plaintiff  than  she  was  entitled  to  ask  should  be  done,  for 
it  made  no  order  as  to  costs,  although  it  is  impossible  to  say 
that  the  action  was  not  unfounded.     Having  obtained  a  decision 
of  a  competent  court  on  a  point  which  was  evidently  clearly 
against  the  plaintiff,  she  chooses  to  bring  an  appeal  from  such 
decision.     She  does  so  at  her  own  risk,  and,  although  her  case  is 
a  hard  one,  I  see  no  reason  for  making  any  exception  to  the  rule 
as  to  costs.     In  my  opinion  the  appeal  should  be  dismissed  with 
costs. 

Baqoallay,  L.J.  [after  stating  the  facts,  continued:] — ^I  am 
clear  that,  upon  the  authorities,  it  is  immaterial  whether  the 
charge  which  was  attempted  to  be  compromised  was  a  felony  or 
only  a  misdemeanour.  Any  agreement  to  compound  a  criminal 
prosecution  for  a  public  offence  is  illegal,  and  it  is  wholly 
immaterial  that  such  agreement  has  received  the  sanction  in 
court  of  the  magistrate  before  whom  the  charge  was  brought. 
The  sanction  of  the  magistrate  cannot  render  vaiid  a  transaction 
which  would  otherwise  be  illegal.  I  am  of  opinion,  therefore, 
that  the  appeal  must  be  dismissed. 

Lush,  L.J. — I  am  of  the  same  opinion.  I  share  fully  in  the 
sympathy  which  has  already  been  expressed  for  the  plaintiff,  but 
I  cannot  give  legal  effect  to  my  sympathy.  There  is  no  doubt 
that  to  compound  a  felony  is  an  illegal  act,  and  also  a  crime 
which  renders  the  person  guilty  of  committing  it  liable  to  punish- 
ment. Every  agreement,  therefore,  by  which  a  prosecutor,  in 
consideration  of  a  private  benefit,  has  consented  to  compound  or 
withdraw  from  a  charge  of  felony  is  one  which,  on  account  of  its 
illegality,  the  court  will  not  enforce.  There  is  certainly  no  legal 
obligation  on  a  person  who  has  suffered  injury  by  the  commission 
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of  a  felony  to  prosecute  the  person  who  has  committed  the  crime ;  Whitmorb 
but  if  he  has  once  instituted  the  prosecution,  he  has  acted  on  vjj^ 
behalf  of  the  public,  and  used  the  name  of  the  Sovereign  as  _ ' 
representing  the  public,  and  cannot  legally  enter  into  a  binding  1881. 
agreement  to  discontinue  the  prosecution.  The  cases  clearly^,  "^eo/* 
establish  that  any  such  agreement  in  consideration  of  a  benefit  criminal  pro- 
to  the  prosecutor  is  illegal  and  .cannot  be  enforced.  It  is  utterly  ceedinga, 
immaterial  whether  the  charge  is  proved  or  not,  if  once  it  has 
been  made.  Although  the  offence  here  was  a  felony,  it  would 
not  matter  if  it  were  a  misdemeanour.  There  are,  no  doubt, 
certain  cases,  as  that  of  an  assault,  where  the  parties  may  com- 
promise the  offence  without  being  guilty  of  an  illegal  act.  But 
this  does  not  apply  to  misdemeanours  of  a  serious  kind. 
Embezzlement  is  only  a  misdemeanour,  yet  it  is  a  criminal 
offence  to  compromise  a  prosecution  for  embezzlement.  The 
principle  has  been  stated  by  Lord  Abinger,  C.B.,  in  the  case  of 
Davies  v.  Holding  (I  M.  &  W.  159).  The  Court  there  held  that 
an  agreement  which  was  illegal  and  void,  as  being  against  the 
general  policy  of  the  law,  should  not  be  enforced,  and  applied 
the  doctrine  to  an  agreement  to  abandon  a  fiat  in  bankruptcy. 
The  doctrine  has  also  been  applied  in  cases  where  a  debtor  has 
entered  into  a  bargain  with  certain  creditors  not  to  oppose  him 
in  obtaining  a  composition  with  the  general  body  of  his  creditors. 
It  is  a  well-established  doctrine  that  an  agreement  to  forego 
public  rights  is  an  illegal  agreement.  Whether  the  felony  could 
have  been  proved  here  or  not  there  is  no  doubt  that  a  criminal 
charge  was  made,  and  the  prosecutrix  could  not  legally  withdraw 
it.  The  fact  that  the  presiding  magistrate  consented  to  such 
withdrawal  of  the  charge  does  not  make  it  legal.  The  claim  set 
up  by  Miss  Whitmore  cajinot  be  made  the  subject  of  an  action. 
Then  nobody  can  invoke  the  authority  of  the  court  to  give  effect 
to  an  illegal  agreement,  and  there  is  no  doubt  that  the  judge  was 
quite  right  in  interfering  and  of  his  own  motion  pointing  out 
the  illegality  of  the  transaction,  and  the  impossibility  of  allowing 
the  plaintiff's  claim.  There  was,  however,  quite  enough  on  the 
pleadings,  without  the  interference  of  the  judge,  to  set  up  the 
defence  of  illegality.  We  are  quite  at  liberty,  where  facts  are 
stated  which  show  an  illegal  act,  to  allow  a  case  of  illegality  to 
be  proved,  although  it  is  not  expressly  stated  in  the  pleadings 
that  the  defendant  pleads  illegality. 

James,  L.J. — I  desire  to  be  understood  as  giving  no  opinion, 
either  way,  on  the  point  decided  in  the  court  below  as  to  the 
Statute  of  Frauds.  That  point  requires  to  be  further  considered 
if  it  ever  arises  again. 

Solicitor  for  the  appellant,  F,  Bradley, 

Solicitors  for  the  defendants, \Bemnant,  Penley,  and  Orubbe. 
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QUEEN'S  BENCH  DIVISION. 

June  25  and  July  2,  1881. 

(Before  Mr.  Jnstioe  Stsphd.) 

Wilson  v.  Stbugmsll.  (a) 

Bail^^ontract  to  indemnify,  iUegalUy  of-^Munidpal  Carporctticn 
Act  1835  (5*6  Wm.  4,  c.  76),  S9.  57,  \0l— Borough  withoui 
eommisgion  of  'peace — Jimsdictian  of  mayor  to  act  as  justice  of 
peace. 

A  contract  to  indemnify  bail  against  the  consequences  of  the  non- 
appearance  of  an  accused  person  is  contrary  to  public  policy,  and 
therefore  illegal. 

The  defendant  became  bail  in  1001.  for  the  appearance  of  M.  upon 
a  cJtarge  of  embezzlement.  M.  paid  1001.  to  the  defendant  to 
indemnify  him  for  becoming  bail,  and  then  absconded. 

Held,  that  the  plaintiff,  the  trustee  in  bankruptcy  of  M.,  was 
entitled  to  recover  thai  sum  from  the  defendant;  for, although 
the  contract  to  indemnify  the  defendant  woe  against  public 
policy,  yet  it  remained  executory,  in  the  absence  of  any  evidence 
to  show  thai  the  liability  of  the  defendant,  as  bail,  had  been 
discha/rged. 

The  mayor  of  a  borough  named  in  Schedule  B.  of  the  Municipal 
Corporation  Act,  1835  (5^6  Will  4,  c.  76),  which  has  no 
separate  commdssion  of  the  peace,  has  jv/risdiction  under  sects. 
67  and  101,  to  act  as  a  justice  of  the  peace  for  the  borough. 

FURTHER  CONSIDERATION. 
This  was  an  action  tried  before  Stephen,  J.  in  Middlesex, 
on  the  12th  day  of  May,  1881,  and  heard  on  farther  consideration 
on  the  25th  day  of  June.  The  facts  were  as  follows  : — ^Manners 
was  charged  on  the  27th  day  of  September,  1879,  before  the 
Mayor  of  Shaftesbury,  with  embezzlement,  and  was  by  him 
remanded  to  appear  before  the  county  magistrates  at  Shaftesbury 
on  the  30th.  Manners  was  bound  over  to  appear,  and  StrugneU 
gave  bail  to  the  extent  of  1002.  for  his  appearance.  StrugneU 
received  lOOZ.  from  Manners  as  security  for  becoming  bail.  On 
the  80th  Manners  did  not  appear  before  the  county  magistrates. 
Shaftesbury  is  one  of  the  boroughs  in  Schedule  B.  of  the 

(a)  Reported  by  W.  E.  Gk>BDON,  Esq.   BMTiBter-at-Law. 
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Municipal  Corporation  Act^  1835^  and  has  a  mayor^  but  no      Wiuon 
separate  commission  of  the  peace.    The  coonty  magistrates  do  not    gT^^QJni^ 

recognise  the  right  of  the  mayor  to  remand  prisoners  for  appear-     ,  

ance  before  the  county  bench.     There  was  no  evidence  at  all  as        ^881. 
to  their  having  taken  any  step  in  conseqaence  of  the  non-appear-    Q^ract  to 
ance  of  Manners  with  reference  to  the  recognisances^  bat  they  indemnify  fmt 
received  an  information  on  oath  against  him  and  issued  a  warrant    —iffeffah'ttf. 
for  his  apprehension.     He  has  not  since  been  heard  of. 

On  the  18th  day  of  May^  1880^  Manners  was  adjudicated  a 
bankrupt^  and  Wilson^  the  trustee  in  bankruptcy^  sued  Strugnell 
to  recover  from  him  the  1002.  paid  to  him  by  Manners. 

Atherley  Jones  for  the  plaintiff.^-Assuming  that  the  contract  to 
indemnify  bail  is  contrary  to  public  policy^  and  therefore  illegal 
{Janes  v.  Orchard,  24  L.  J.  229,  C.  P.;  16  C.B.  614),  the  plaintiff 
is  still  entitled  to  recover  back  this  money  from  the  defendant  on 
the  ground  that  the  contract  remains  executory.  The  doctrine  is 
clearly  laid  down  in  Boscoe  on  Evidence  (ed.  14,  p.  557),  that 
"  where  money  has  been  paid  in  pursuance  of  an  illegal  contract, 
it  is  generally  irrecoverable ;  and  there  is  no  distinction  in  this 
respect  between  mala  froMbita  and  mala  in  se.  But  in  some 
oases  it  is  recoverable  as  money  had  and  received  to  the  use  of 
the  party  paying  it,  e.g.,  when  the  contract  remains  executory, 
though  the  plaintiff  and  defendant  be  in  pari  delicto"  The 
present  case  bears  a  striking  analogy  to  that  of  Bone  v.  Ekless 
(5  H.  &  N.  925 ;  29  L.  J.  438,  Ex.),  which  was  decided  on  the 
principle  that  where  money,  which  has  been  paid  over  in 
pursuance  of  an  illegal  agreement,  has  not  been  applied  to  the 
purpose  intended,  it  is  open  to  the  parties  to  demand  it  back. 
So  here,  as  the  consideration  is  illegal  and  the  contract  has  not 
been  executed,  the  money  is  recoverable.  See  also  Symes  v. 
Hughes  (22  L.  T.  Rep.  N.  S.  462;  L.  Rep.  9  Eq.  475; 
39  L.  J.  304,  Ch.);  Tenant  v.  Elliott  (1  Bos.  A  P.  3). 
Again,  assuming  that  Manners  could  not  recover  this  money 
back,  nevertheless  there  is  nothing  to  prevent  the  trustee  in 
bankruptcv  from  recovering  it  from  the  defendant :  {Midland 
Counties  Assurance  Company  v.  Smith,  6  Q.  B.  Div.  561 ;  50  L. 
J.  329,  Q.  B.;  Re  Shepherd;  Ex  paHe  Ball,  40  L.  T.  Rep.  N. 
S.  141 ;  10  Oh.  Div.  667;  48  L.  J.  57,  Bank.)  Lastly,  the  Mayor 
of  Shaftesbury  had  no  power  to  take  the  recognisance  here. 
The  local  jurisdiction  of  all  magistrates  must  be  derived  from  the 
commission  of  the  peace.  The  borough  of  Shaftesbury  has  no 
commission  of  the  peace,  and  therefore  the  mayor  had  no  juris- 
diction to  take  ^recognisances.  The  recognisance  being  invalid, 
the  trustee  is  entitled  to  recover  this  sum,  which  was  paid  with- 
out consideration  as  money  had  and  received.  He  referred  to 
Municipal  Corporation  Act,  1835  (5  &  6  Will.  4,  c.  76),  ss.  57, 
98,  107,  and  schedule  B. ;  11  &  12  Vict.  c.  42,  s.  16;  Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49),  s.  9. 

/.  Alderson  Foots  for  the  defendant. — ^As  to  the  last  point,  sect. 
57  of  the  Municipal  Corporations  Act  expressly  provides  that  the 
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WiL0o»  mayor,  for  the  time  being,  of  every  boroagh  is  to  be  a  jastice  of 

Stbuonjill  ^^^  peace  of  saoh  borongh.     Again,  the  agreement  to  indemnify 

'  must  be  against  the  policy  of  the  law ;  if  such  iin  arrangement 

1881.  could  be  made,  the  court  would  only  be  able  to  obtain  a  surety  in 

Contmct  to  ^^  ^^^^  ^^  ^^^  °^®°  ^^^  would  Supply  the  money  to  indemnify 
mdemnify  bail  the  bail  if  the  recoguisances  be  estreated.  In  Jones  v.  Orchard 
-^liiegaiittf.  [sup,)^  it  scoms  to  havobeen  admitted  in  argument  that  an  agree- 
ment to  indemnify  bail  is  illegal.  This  case,  although  not  a 
direct  authority,  is  still  in  favour  of  this  contention.  Cress  well, 
J.  there  says  (24  L.  J.,  at  p.  230,  G.  P.),  ''  What  is  the  use  of 
requiring  sureties  for  a  defendant's  appearance  if  they  are  entitled 
to  be  indemnified  by  the  defendant  ?''  and  Jervis,  C.J.  also 
remarked  that  ''it  cannot  be  maintained  that  the  plaintiff  is 
entitled  to  recover  if  the  recognisance  was  forfeited  by  reason  of 
the  defendant's  non-appearance.  There  cannot  be  a  good 
express  promise  to  indemnify  against  the  defendant's  non- 
appearance, and  therefore  a  good  promise  cannot  be  im- 
plied." In  the  prcbont  case  it  is  contended  for  the  plaintiff 
that,  even  if  the  contract  to  indemnify  was  illegal,  the  money 
could  be  recovered  by  the  trustee  on  the  ground  that  the 
contract  remained  executory;  but  the  real  test,  as  stated  in 
Broom's  Legal  Maxims  (ed.  5),  at  p.  722,  ''for  determining 
whether  or  not  the  objection  that  the  plaintiff  and  defendant  were 
in  pari  delicto  can  be  sustained,  is  by  considering  whether  the 
plaintiff  can  make  out  his  case  otherwise  than  through  the 
medium,  and  by  the  aid  of  the  illegal  transaction  to  wluch  he 
was  himself  a  party : "  Taylor  v.  Chester  (L.  Bep.  4  Q.  B.  D.  309 ; 
21  L.  T.  Rep.  N.  S.  359)  ;  Fivws  v.  Nicholls  (2  0.  B.  501) ; 
Simpson  v.  Bloss  (7  Taunt.  246).  The  trustee  is  in  no  better 
position  that  the  bankrupt,  and  cannot  recover  in  this  action : 
ificholson  V.  Oooch  (5  E.  cd  B.  999).  The  cases  cited  on  behalf 
of  the  plaintiff  are  not  in  point,  because  there  the  money  was 
paid  to  the  defendants,  who  had  to  hand  it  over  to  some  third 
person,  in  pursuance  of  the  illegal  contract.  In  the  present  case 
the  illegality  arose  as  soon  as  the  defendant  received  the  lOOZ.  and 
became  bail.  In  Bone  v.  Ekless  (5  H.  &  N.  925)  there  was 
nothing  illegal  in  the  payment  over  of  the  money,  the  only  ille- 
gality was  bribing  the  Turkish  officials.  He  also  referred  to 
Broom's  Legal  Maxims,  ed.  5,  p.  739,  citing  Salman  v.  Johnson 
(Cowp.  343,  per  Lord  Mansfield). 

Jones  replied. 

Ottr.  adv.  vult. 

July  2. — Stephen,  J.^  after  stating  the  facts  as  given  above, 
proceeded : — It  was  argued  for  the  plaintiff  that  the  Mayor  of 
Shaftesbury  had  no  power  to  take  the  recognisances,  and  that  the 
1001,  was  therefore  paid  without  consideration,  and  could  be  re- 
covered by  Manners'  trustee  as  money  paid  to  his  use.  This  was 
denied  on  the  part  of  the  defendant.  It  was  also  argued  by  the 
plaintiff  that,  even  if  the  recognisance  was  valid,  the  considera- 
tion for  the  contract  to  indemnify  had  failed,  as  it  did  not  appear 
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thafc  the  reoognisances  had  been  forfeited,  and  as  it  did  appear  that      Wilson 
the  first  prosecution  had  been  dropped,  the  county  magistrates    s^^u^jigLL 

haying  instituted,  but  on  their  own  account,  an  entirely  new  one        

To  this  the  defendant  replied  that  the  burden  of  proving  that  the  1881. 
defendant  was  reUeved  from  responsibility  was  on  the  plaintiff.  Contract  to 
and  that  he  had  failed  to  prove  it.  Further,  however,  it  was  indemnify  bail 
alleged  by  the  defendant  that  the  contract  was  illegal,  and  that  as  —lUegahty. 
the  defendant  was  in  possession  of  the  money  he  was  entitled  to 
retain  it,  and  to  this  the  plaintiff  replied  that  if  the  contract  was 
illegal  the  plaintiff  was  entitled  to  recover  the  money,  because  the 
illegal  consideration  had  not  been  executed,  and  that,  at  all  events, 
his  trustee  in  bankruptcy  was  so  entitled  whether  he  was  or  not. 
I  will  dispose  of  these  arguments  successively.  In  the  first  place 
I  hold  that  the  Mayor  of  Shaftesbury  was  entitled  to  hold  Manners 
to  bail  to  appear  before  the  county  magistrates.  By  sect.  57  the 
mayor  of  every  borough,  in  either  schedule  to  the  Municipal  Cor- 
poration Act  (5  &  6  Will.  4,  c.  76),  is  to  be  a  justice  of  the  peace 
of  and  for  the  borough,  and  though  no  separate  commission  of 
the  peace  has  been  given  to  Shaftesbury  under  sect.  98,  and  all 
criminal  jurisdiction  vested  in  any  corporation  or  chartered  officer 
by  any  earlier  law  or  charter  is  taken  away  by  sect.  107,  and 
though  the  county  magistrates  have  concurrent  jurisdiction  in  the 
borough  under  sect.  Ill,  and  though  there  is  no  evidence  that  the 
Mayor  of  Shaftesbury  is  in  the  commission  of  the  peace  for  the 
county  of  Dorset,  I  think  that  the  terms  of  sects.  57  and  101 
make  the  mayor  a  magistrate  for  the  borough,  and  require  him  to 
act  as  such.  Nor  do  I  understand  the  grounds  on  which  it  is  said 
the  county  magistrates  refuse  to  recognise  his  jurisdiction.  I 
think,  accordingly,  that  the  recognisance  was  valid  originally.  In 
the  second  place,  it  does  not  appear  what  has  become  of  the 
recognisances  or  whether  they  have  or  have  not  been  indorsed 
under  11  &  12  Vict.  c.  47,  s.  21 ;  or  whether  or  not  they  have  been 
dealt  with  in  any,  or  if  so,  in  what  way  under  the  Summary 
Jurisdiction  Act  (42  &  43  Vict.  c.  49,  s.  9)  does  not  appear. 
Hence  there  is  no  evidence  to  show  that  the  liability  arising  under 
the  recognisance  has  been  in  any  way  discharged,  and  this  being 
BO  I  must  presume  that  it  continues.  In  the  third  place,  I  am  of 
opinion  that  the  contract  to  indemnify  the  bail  against  his  lia- 
bility was  contrary  to  public  policy,  and,  therefore  illegal  and  void, 
I  should  have  been  prepared  to  hold  this  upon  the  obvious 
principle  that  the  effect  of  the  contract  is  to  deprive  the 
public  of  the*  security  of  the  bail,  but  I  think  that  the 
opinion  of  the  court,  in  Jones  v.  Orchard  (16  C.  B.  614),  is  a 
direct  authority  in  favour  of  the  view  which  I  take,  though  the 
judgment  of  the  court  in  that  case  proceeded  on  another  point. 
The  money,  therefore,  must  be  taken  to  have  been  paid  to  the 
defendant  by  Manners  on  an  illegal  consideration,  and  the  ques- 
tion is  whether  under  these  circumstances  Strugnell  can  keep  it 
or  Manners'  trustee  reclaim  it.  Before  considering  this  question 
it  seems  to  me  essential  to  observe  that,  if  the  contract  had  been 
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Wnjcw.      good,  and  if  the  liability  of  the  defendant  had  been  determined,  it 
St£i;oiikll.   ^®  clear  that  Manners  would  have  been  entitled  to  recover  the 
J —        money.     It  was  paid  to  Stmgnell  only  to  indemnify  him  against 
I8bi.        eventual  loss,  and  if  Manners  had  appeared  in  discharge  of  his 
Contract  to    recognisances  he  would  have  been  entitled  to  recover  his  1001. 
indemnify  txtil  I  was  referred  to  two  classes  of  cases  which  have  no  d^ree  of 
^Illegality,  resemblance  to  each  other  (though  I  think  they  are  really  quite 
consistent  and  distinct),  to  each  of  which  this  case  was  attempted 
to  be  referred.     The  defendant  cited  Taylor  v.  Chester  (L.  Rep.  4 
Q.  B.  309)  and  some  earlier  cases.     The  plaintiff  cited  Bone  v. 
Ekless  (5  H.  &  N.  925),  which  has  been  followed  by  the  case  of 
Taylor  v.  Bowers  (84  L.  T.  Rep.  N.  S.  938 ;  1  Q.  B.  Div.  291), 
also  Symea  v.  Hughes  (L.  Rep.  9  Eq.  475)     Many  other  cases 
might  be  referred  to,  but  I  think  that  all  of  them  are  consistent 
and  reducible  to  plain  and  familiar  principles.     The  principle  is, 
that  where  money  has  been  actually  paid  upon  an  immoral  or 
illegal  consideration  fully  executed  and  carried  out,  it  cannot  be 
recovered  by  the  person  who  paid  it  from  the  person  to  whom  it 
was  paid ;  but  that  where  money  has  been  paid  to  a  person  in 
order  to  effect  an  illegal  purpose  with  it,  the  person  making  the 
pavment  may   recover  the   money  back  before  the  purpose   is 
CTOcted.     The  question,  therefore,  in  the  present  case  appears  to 
me  to  reduce  itself  to  this  :  Has  the  arrangement  made  between 
Manners  and  Stmgnell  been  executed  or  not  7     I  think  it  has  not. 
In  one  sense  no  doubt  StrugneU  is  indemnified  so  long  as  he  holds 
the  lOOZ. ;  but  it  is  only  against  any  risk  to  which  he  is  exposed, 
and  by  reason  of  his  having  become  bail  for  Manners,  that  is  to 
say,  he  has  the  means  of  repaying  himself  for  any  loss  to  which  he 
may  be  put  hereafter;  but  I  do  not  think  that  the  matter  can  be 
said  to  have  been  fully  completed  until  the  sum  has  been  actually 
and  finally  applied  to  the  purpose  of  repaying  him  for  a  loss 
actually  sustained  by  him.     Till  the  recognisance  is  forfeited  and 
the  money  applied  to  the  payment  of  the  sum  for  which  he  is 
liable,  the  transaction,  as  it  seems  to  me,  is  still  incomplete,  and 
either  Manners  or  his  trustee  (for  I  do  not  rely  on  any  distinction 
between  them)  has  a  right  to  require  the  repayment  of  the  money. 
The  result  is  that  I  give  judgment  for  the  plaintiff  for  lOOZ.  and 
costs. 

Judgment  a/u^ordingly. 
Solicitors  for  the  plaintiff,  Kingsford,  Dormant  and  Oo, 
Solicitors  for  the  defendant,  Gregory,  Bowcliffe,  and  Co,  for  T. 
Trevor  Davies,  Yeovil. 
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COURT    OP    APPEAL. 

Thursday,  Nov.  10,  1881. 
(Before  Jessel^  M.R.,  Lush  and  Lindley,  L.JJ.) 

JEx  parte  Gbayes  ;  Be  Habbis.  (a) 

BcmJcruptcu — Convicted  felon — LiahiUty  to  be  made  bankrupt — 
Felony  Act,  1870  (33  |-  34  Vict.  c.  23),  ss.  7  and  i—BamJcruptcy 
Act,  1869,  8.  6,  mb-aect.  6. 

A  convicted  felon  may  be  adjudicated  a  bankrupt  on  an  a^t  of 
bankruptcy  committed  either  before  or  after  his  conviction. 

If  a  debtor^s  summons  be  served  on  a  convicted  felon  during  his 
imprisonment,  his  neglect  to  pay,  secure,  or  compound  for  the 
debt  will  be  an  act  of  bankruptcy. 

George  Harris,  the  debtor,  had  been  the  confidential  clerk  of  Mr. 
Henry  Graves,  the  publisher,  of  6,  Pall  Mall. 

In  May,  1881,  Harris  was  convicted  at  the  Old  Bailey  of 
embezzling  the  money  of  his  employer,  and  of  forgery,  and  was 
sentenced  to  seven  years'  penal  servitude. 

On  the  23rd  day  of  May,  after  the  conviction,  a  debtor's 
summons  was  issued  by  Graves  against  Harris  for  802.  8^.,  the 
amount  of  a  cheque  which  had  been  handed  by  Graves  to  Harris 
on  the  10th  day  of  Aug.  1876,  to  be  paid  into  the  bank,  but  which 
was  then  cashed  by  Harris  and  applied  to  his  own  use. 

The  facts  as  to  this  cheque  were  not  discovered  until  after  the 
conviction. 

The  debtor's  summons  was,  on  the  23rd  day  of  May,  1881, 
served  on  the  debtor  in  Newgate  Prison. 

On  the  15th  day  of  June  Harris  applied  to  have  the  summons 
dismissed  on  the  ground  that  the  money  had  been  repaid  to  Graves. 
Mr.  Registrar  Hazlitt  dismissed  this  application. 

The  debtor  having  made  default  in  paying  or  giving  satisfac- 
tion for  the  amount  mentioned  in  the  debtor^s  summons,  Graves, 
on  the  23rd  day  of  June,  filed  a  bankruptcy  petition  against 
Harris,  founded  on  the  act  of  bankruptcy  alleged  to  be  committed 
by  Harris  in  making  such  default. 

This  petition   was  served  on  Harris  in   Pentonville  Convict 

Ca)  Reported  bj  Fbank  Evami,  Eeq.,  BarrUter-at-Law. 
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Kx  parte ^    Prison,  and  on  the  20th  day  of  August  came  on  for  hearing  before 
^hIrrb.^ *    Mr.  Registrar  Brougham  sitting  as  Chief  Judge  in  Bankruptcy. 

The  learned  Registrar  dismissed  the  petition. 

1881.  Ghraves  appealed. 

Convicted  felon      ^'^'^  Woolf  for  the  appellant.— -The  debtor  has  committed  an 
-^Adjudica-   act  of  bankruptcy  by  neglecting  to  comply  with  the  debtor's  sum- 
<»"c«  0/      mons  :  (Bankruptcy  Act  1869,  s.  6,  sub-sect.  6).    The  fact  that  he 

ankruptcy.  j^  ^  convictod  felon  makes  no  difference.  The  registrar  seems  to 
think  that  since  the  Felony  Act,  1870  (83  A  34  Vict.  c.  23)  a 
creditor  who  wishes  to  obtain  payment  of  his  debt  ought  to  get  the 
appointment  of  an  administrator  or  an  interim  curator.  Forfeiture 
for  felony  was  abolished  by  the  Act,  and  the  goods  of  the  felon  still 
belong  to  him.  The  debtor,  although  in  penal  servitude,  may 
neglect  to  comply  with  the  debtor's  summons.  The  7th  section 
of  the  Felony  Act  provides  that  when  any  convict  shall  "  be  made 
bankrupt  he  shall  thenceforth,  so  far  as  relates  to  the  provisions 
hereinafter  contained,  cease  to  be  subject  to  the  operation  of  this 
Act."  Possibly  the  registrar  took  the  view  that  there  must  be 
an  act  of  bankruptcy  committed  before  the  conviction.  [Jxssxl, 
M.R. — Whether  the  act  of  bankruptcy  was  committed  before  or 
after  the  conviction,  the  same  observation  applies.  Why  should 
he  not  make  the  man  a  bankrupt  ?  Under  the  8th  section  of  the 
Bankruptcy  Act,  1869,  there  may  be  a  judicial  discretion  not  to 
make  a  man  a  bankrupt  because  it  is  no  use  doing  so.]  That  was 
not  the  registrar's  reason  for  not  making  the  adjudication.  By 
the  15th  section  of  the  Felony  Act  the  rights  of  persons  like  Mr. 
Graves  are  reserved,  there  being  a  provision  that  the  Act  is  not 
to  prejudice  any  right  of  a  person  who  has  suffered  loss  or  injury 
by  any  criminal  or  fraudulent  act  of  the  convict.  [He  was 
stopped.] 

Winslow,  Q.C.  and  Finlay  Knight,  for  the  debtor. — By  the  8th 
section  of  the  Felony  Act,  1870,  no  action  or  suit  for  recovery  of 
any  property,  debt,  or  damage,  shall  be  brought  by  any  convict 
during  the  time  while  he  is  subject  to  the  Act,  and  ''every 
convict  shall  be  incapable,  during  such  time  as  aforesaid,  of 
alienating  or  charging  any  property  or  of  making  any  contract, 
save  Cks  hereinafter  provided.''  "  Alienating "  includes  paying 
away  money,  and,  if  the  debtor  had  the  money  and  handea  it  to 
this  creditor,  the  latter  wonld  not  be  properly  paid.  [Lush,  L.J. 
— Suppose  an  action  were  brought  against  the  convict,  could 
that  be  stayed  ?]  It  would  come  to  no  effect.  [Lush,  L.J. — 
He  is  bound  to  pay  his  debts  although  he  is  a  convict. 
JessbLj  M.R. — A  creditor  can  issue  execution  under  the  8rd  and 
4th  sections  of  the  Felony  Act  for  costs,  if  an  order  is  made 
againbt  him  for  costs.]  Ail  his  property  is  to  be  taken  posses- 
sion of  under  the  statute.  [Jsssel,  M.R. — ^Not  at  all.  There  is 
nothing  to  compel  the  Queen  to  appoint  an  administrator.  It 
was  only  intended  to  appoint  an  administrator  in  the  case  of  a 
very  large  property.]  Under  the  21st  section,  if  no  adminis- 
trator has  been  appointed,  an  interim  curator  may  be  appointed 
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by  the  justices.  [Jbssbl^  M.R. — It  is  not  intended  to  be  a  Ex  parte 
creditor's  administration,  but  to  prevent  other  people  from  ^"^^^s 
plundering  his  property  while  he  is  in  prison.  The  22nd  section 
requires  an  oath  as  to  the  nearest  relatives.]  The  Act  was 
passed  as  much  for  the  benefit  of  creditors  as  of  debtors.  It  convi^Mon 
intended  to  give  the  creditors  a  means  to  obtain  that  payment 
which  they  had  formerly  a  right  to  when  the  goods  became  the 
property  of  the  Crown.  [Jessbl.  M.R. — Surely  not.  The 
creditors'  rights  are  preserved  by  the  27th  section,  which 
provides  that  judgments  for  payment  of  money,  obtained  before 
or  after  the  conviction,  may  be  executed  against  any  property 
under  the  care  of  the  interim  curator  or  administrator.]  The  7th 
section  applies  only  to  adjudication  on  acts  of  bankruptcy  com- 
mitted before  the  conviction^  because  it  was  necessary  that  the 
trustees'  title  should  relate  back^  and  have  priority  over  an 
alienation  made  while  the  convict  was  competent  to  alienate.  It 
was  not  intended  that,  after  the  power  to  alienate  was  taken 
away,  a  convict  should  be  liable  for  neglecting  to  pay  his  debts. 
[Jessbl,  M.R. — ^That  argument  applies  equally  well  to  an  act  of 
bankruptcy  committed  before.]  No.  Formerly,  when  the 
prisoner  thought  he  would  be  convicted,  he  assigned  away  all 
his  property.  Such  an  assignment  was  an  act  of  bankruptcy, 
and  it  was  to  reach  that  that  the  word  **  bankrupt ''  was  left  in 
the  7th  section.  Suppose  a  man  were  liable  to  be  put  in  the 
pillory  for  neglecting  to  pay  a  debt^  and  then  a  statute  wad 
passed  forbidding  him  to  pay  his  debts,  would  he  still  be  liable  to 
be  put  in  the  pillory  if  he  paid  them  ?  When  a  creditor  issuing 
a  debtor's  summons  puts  an  impediment  in  the  way  of  payment 
by  the  debtor,  the  debtor  cannot  avail  himself  of  the  nonpayment 
as  an  act  of  bankruptcy. 

Jbsbbl,  M.R. — There  seems  to  have  been  some  misapprehension 
about  this  matter.  A  convict  is  liable  to  pay  his  debts,  and  the 
27th  section  of  the  '^  Act  to  abolish  forfeiture  for  treason  and 
felony ''  (38  A  34  Vict.  c.  28)  expressly  reserves  the  right  to  every 
creditor  to  issue  execution  as  before.  If  we  were  to  listen  to  the 
argument  addressed  to  us  on  behalf  of  the  convict,  the  result  would 
be  this^  that  the  creditor  who  first  issued  execution  would  get 
possession ;  and  general  distribution,  which  is  the  theory  of  bank- 
ruptcy, would  not  take  place  at  all.  It  is  of  no  benefit  to  the 
convict,  if  he  is  solvent ;  he  can  get  an  administrator  appointed, 
and  get  his  debts  paid ;  it  is  only  in  the  case  of  insolvency  tfaitt 
yon  really  want  to  resort  to  proceedings  in  bankruptcy.  Then  it 
is  suggested  that  the  Act  of  Parliament  has  made  it  impossible 
for  the  debtor  to  commit  an  act  of  bankruptcy,  because  it  says  he 
shall  not  alienate  his  property.  What  that  means  is  plain  enough. 
It  means  that  he  shall  not  make  away  with  his  property  to  the 
prejudice  of  his  creditors.  But  to  infer  that  the  Act  of 
Parliament  suggested  that  an  insolvent  convict  should  not  pay 
his  debts  ailer  conviction  is  really  to  attribute  an  intention  to  the 
Legislature  which  ought  not  to  be  attributed  unless  you  find  it 
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kx  paru  expressed  in  sach  words  as  woald  render  it  qoite  impossible  to 

^^hIuu^^  attribate  any  other  meaning  to  it.     Indeed  the  conrts  have  gone 

'  fnrthery  and  have  declined  to  attribute  absurdity  to  the  Legisla- 

if^i  tore^  even  where  that  was  the  literal  meaning  of  the  words,  if  it 

OmviaedrtioM  ^*®  possible  from  the  context  of  the  Act  of  Parliament^  havini^r 

^AdjiKiUca'  regard  to  the  proper  aocnstomed  meaning  of  the  words,  that  any 

twH  of  other  constroction  conld  be  pat  upon  them.     It  appears  to  me 

hamlcmptof.  ^^^  ^j^j^  appeal  ought  to  be  allowed. 

Lush,  L.J. — I  am  of  the  same  opinion.  The  Felony  Act 
leaves  a  convict  felon  in  possession  of  his  property,  just  as  the 
common  law  leaves  a  convict  for  misdemeanour  in  possession  of 
his  property.  It  expressly  authorises  execution  against  him  for 
costs,  and  the  only  way  in  which  he  can  suffer  any  restraint  as 
to  his  property  is  that  he  shall  not  make  away  with  it,  and  he 
shall  not  allow  any  of  such  property  to  be  improperly  diverted, 
either  away  from  his  creditors  or  away  from  his  family.  That  is 
all.     Then  there  are  powers  for  the  Crown  to  intervene  for  the 

Erotection  of  the  convict  and  his  family.  Where  a  man  has  a 
rge  estate  the  Grown  may  interfere  and  appoint  an  administra- 
tor, but  the  rights  of  the  creditors  are  in  no  way  affected  by  it. 
An  action  might  have  been  brought  against  the  convict  for  this 
debt,  and  if  an  action  may  be  brought,  why  may  not  a  debtor's 
summons  be  brought  also  ?  This  felon  is  just  as  liable  to  pay  as 
he  was  before  his  conviction.  Whatever  property  the  cromtor 
can  roach  he  is  entitled  to  reach  in  the  ordinary  way  by  process 
of  law.  There  is  no  reason  whatever  why  a  felon,  where  his 
estate  is  insolvent,  should  not  be  liable  to  the  bankruptcy  law 
like  any  other  person. 

LiNDLiY,  L.J. — I  am  of  the  same  opinion.  I  think,  as  I 
understand  it,  the  reason  for  the  decision  appealed  against  was, 
that  a  felon  was  precluded  by  the  8th  section  from  alienating  his 
property,  and  it  was  considered  that  that  prohibition  extended 
so  far  as  to  prevent  him  from  paying  a  debt.  Parting  with  his 
property  in  payment  of  a  debt  is,  in  one  sense,  alienating  his 
property.  That  seems  the  raiio  decidendi  Now,  just  let  us 
look  at  that  a  little  closer.  It  would  be  extremely  hard  on  the 
felon  if  that  were  the  true  construction  of  the  8th  section, 
because  it  would  involve  this  as  the  consequence,  the  creditor 
could  sue  him.  The  Act  of  Parliament  does  not  divest  the 
property  from  the  felon  until  the  administrator  is  appointed. 
Judgment  could  be  got  against  him,  a  fi.  fa.  could  issue  upon 
that  judgment,  and,  if  nothing  were  done,  that  /J.  fa,  might  be 
executed,  and  the  costs,  charges,  expenses,  possession  money, 
levying  fees,  &c.,  would  follow.  Is  it  to  be  said  that  the  felon  is 
to  be  precluded  by  this  Act  of  Parliament  from  saving  himself 
the  expenses  of  that  execution,  because,  forsooth,  he  cannot  pay 
the  amount  of  the  judgment  ?  Is  it  to  be  said  that,  because  he 
cannot  alienate  his  property,  or  charge  it  in  the  way  or  for  the 
purpose  contemplated  by  the  8th  section,  he  cannot  save  himself 
the  expense  of  sheriff's  officers?      I  say  it  would  be  a  cruel 
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constraction  so  to  hold.     And^  when  you  come  to  look  at  the   f^^^^^% 
other  sections  which  have  been  alladed  to  in  the  coarse  of  the  ^^'g 

argument,  and  in  course  of  the  judgments  of  Jessel^  M.B.  and        

Lush,  L.J.^  it  is  quite  plain  to  me  that  the  8th  section  does  not        ^^^^ 
mean  that  the  felon  should  be  prevented  by  the  Legislature  from  convicted  fe/on 
paying  his  debts.     If  so^  the  whole  argument  falls  to  the  ground.   ^Adjudica- 
He  has  left  this  property,  and  he  has  power  to  pay  his  just    .  ^'^^ ^{. 
debts.       Here    is    an    ordinary  debtor's    summons    requiring       "    ^^^' 
payment,  and  there  is  no  reason  why  he  should  not  be  made  a 
bankrupt  if  he  does  not  comply  with  the  summons. 

Woolf. — The  costs  here  and  in  the  court  below  will  be  part  of 
the  petitioning  creditor's  costs. 

JisssL,  M.K. — Yes ;  you  cannot  make  the  convict  pay  them. 

Rolicitors  for  the  appellants,  Lewis  and  Jjewis. 

Solicitors  for  the  debtor,  Oarr,  Son,  and  Thornton, 


CROWN  CASES  RESERVED. 
Saturday,  Nov.  19, 1881. 

(Before  Lord  Colxridoi,  C.J.,  Field,  Hawkins,  Stifhsns,  and 

Cavb^  JJ.) 

Beo.  v.  Edwin  Mabtin.  (a) 

Malicious  injury  to  person — MaUce — Intention — 24  ^   25  Vict. 

c.  100,  s.  17. 

The  prisoner  was  the  first,  or  almost  the  first,  to  leave  the  gallery  of 
a  theatre  at  the  close  of  the  performance,  and  ram,  down  the 
stairs  and  wilfully  put  out  the  ga>s,  and  pla^ced  an  iron  bar 
across  the  doorway.  This  caused  a  panic  among  the  persons 
when  leaving  the  gallery,  and  several  of  them  were  seriously 
injured  throiLgh  the  pressure  of  the  crowd. 

Held,  that  the  prisoner  was  properly  convicted  of  unlawfully  arid 
maliciously  doing  and  infiictvng  grievous  bodily  harm  within  the 
meaning  of  24^  ^  25  Vict.  c.  100,  s.  17. 

CASE  reserved  by  the  Deputy  Recorder  of  Leeds  for   the 
opinion  of  this  Court. 
At  the  general  quarter  sessions  for  the  borough  of  Leeds,  held 

(a)  Raportdd  by  Jomr  Tbompioh,  Esq.,  B«rrUter«4i^Lftw. 
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Rbq.        on  the  4th  day  of  Jaly^  1881^  Edward  Martin  was  charged  before 
yijMTiv      °*®  ^^  *°  indictment,  of  which  the  following  is  a  copy : — 

Borough  of  Leeds,  in  the  county  of  York. — The  jurors  for  our  Lsdy  the  Queen, 
1881.         upon  their  oath  preeent  that  Edwin  Martin,  on   the  thirtieth  day  of  April,  in  the 

year  of  onr  Lord  one  thousand  eight  hundred  and  eighty- ooe,  in  the  borough  afoie> 

injury  to peraon  gf^{^  unlawfully  and  maliciously  did  inflict  grievous  bodily  harm  upon  George  Pybus, 
-^Jfaftctous    against  the  fdrm  of  the  sUtute,  &c 

tnienL  2nd  count.  And  the  jurors  sioresaid,  upon  their  oath  aforesaid,  do  further  present 

that  the  said  Edwin  Martin,  on  the  day  and  year  aforesaid,  in  the  borough  aforsaaid, 
unlawfully  and  maliciously  did  inflict  grioTous  bodily  harm  upon  Martin  Daeey, 
against  the  form  of  the  statute,  &c. 

8rd  count.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  the  aaid  JSdwin  Martin,  on  the  day  and  year  aforesaid,  in  the  borough  aforesaid, 
in  and  upon  the  said  Georse  Pybus  did  make  an  assault,  and  him  the  said  Q^orge 
Pybus  did  then  beat,  wound,  and  illtreat,  thereby  then'  occasioning  to  \he  said  Geor]ge 
PybuA  actual  bodily  harm  and  other  wrongs  to  the  said  George  Pybus,  then  did  to 
the  great  damage  of  the  said  George  Pybus,  against  the  form  of  the  statute,  ftc. 

4Ui  count.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  the  said  Edwin  Martin,  on  the  day  and  year  aforesaid,  in  the  borough  aforesaid, 
in  and  upon  the  said  Blartin  Daoey  did  mi^  an  assault,  and  him,  the  said  Martin 
Daoey,  did  then  beat,  wound,  and  ill-treat,  thereby  then  occasioning  to  the  seid 
Martin  Daoey  actual  bodily  harm  and  other  wrongs  to  the  said  Martin  Dacey  then 
did,  to  the  grpat  damage  of  the  said  Martin  Daoey,  against  the  form  of  the 
statute,  &0. 

6th  count.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  the  said  Edwin  Martin,  on  the  day  and  in  the  year  aforesaid,  unlawfully  did 
set  and  place,  and  caused  to  be  set  and  placed  at  the  foot  of  and  across  a  certain 
stairway  in  the  Theatre  Royal,  in  the  borough  aforesaid,  and  before  the  door  of  the 
said  stairway,  a  certain  trap  or  engine  calculated  to  inflict  grievous  bodily  harm, 
to  wit,  an  iron  bar  or  barrier  of  great  strength  and  substance,  the  said  stairway  and 
door  then  being  depriTod  of  light,  with  intent  that  the  said  bar  or  barrier,  so  juiced 
as  aforesaid,  should  infliot  grierons  bodily  harm  upon  those  in  the  gallery  of  the  said 
theatre,  who  then  ware  about  to  issue  werefrom  by  means  of  the  said  stairway  and 
door,  and  who  might  come  in  contact  therewith,  against  the  form  of  the  statute,  &o. 

The  first  and  second  counts  were  framed  on  the  20th  section^ 
the  third  and  fourth  oonnts  on  the  47th  section^  and  the  fiffch 
count  on  the  31st  section  of  24  &  25  Vict.  o.  100. 

The  evidence  for  the  prosecution  was  to  the  following  effect : 
"  The  gallery  in  the  Theatre  Royal  at  Leeds  is  reached  from  the 
street  by  a  stone  staircase^  which  is  lighted  by  three  gaslights, 
of  which  one  is  at  the  top,  one  on  a  landing  about  the  middle, 
and  the  third  oyer  the  door  of  the  pay  office,  which  is  at  the 
bottom  of  the  stairs.  These  lights  are  all  fastened  to  the  walls 
at  the  height  of  seven  feet  or  thereabouts  above  the  stairs  or 
landings.  Between  the  street  and  the  bottom  of  the  staircase 
there  is  a  pair  of  folding  doors  opening  outwards  into  the  street. 
Each  of  these  doors  is  divided  into  halves,  of  which  the  halves 
nearest  to  the  door  posts  or  walls  on  each  side  can  be  kept  closed 
by  means  of  strong  iron  bars  let  into  sockets  in  the  stonework  of 
the  staircase  and  connected  with  the  doors  by  iron  bolts.  These 
bars  are  movable.  The  practice  was  to  open  only  the  central 
halves  of  the  doors  whilst  the  audience  were  assembling,  and 
passing  the  pay  office  so  as  to  limit  the  number  of  those  who  could 
pass  in  at  the  same  time,  and  to  remove  the  iron  bars,  and  open 
the  whole  of  the  doors,  some  time  before  the  conclusion  of  the 
performance,  so  as  to  allow  the  audience  to  pass  out  into  the 
street  more  quickly.'^ 
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After  the  jury  had  been  sworn,  and  before  the  case  was  opened,         Rhq. 
they  were  taken  ander  the  charge  of  the  chief  constable  for  the      mami 

borough  to  view  the  staircase  and  the  folding  doors,  with  strict         ' 

directions  from  me  that  no  person  should  be  permitted  to  com-        1881. 
mnnioate  with  them  during  their  absence  from  court.  ,  .  .^~ 

It  was  proved  that  on  the  night  of  the  30th  day  of  April,  1881,    — i^falciTttT 
shortly  before  the  conclusion  of  the  performance,  the  folding       intent 
doors  were  opened  to  their  full  extent,  and  the  iron  bars  placed 
against  the  wall  of  the  staircase  to  tiie  right  hand  of  a  person 
leaving  the  theatre  and  close  to  the  door^  according  to  the  usual 
practice. 

The  evidence  showed  that  the  gallery  on  this  night  was  filled  to 
the  extent  of  about  three-fourths  of  its  total  capacity. 

The  defendant  (who  was  well  acquainted  with  the  theatre, 
having  assisted  on  several  occasions  as  a  ''  supernumerary''),  was 
proved  to  have  been  in  the  gallery  on  this  night,  and  to  have  been 
the  firsts  or  almost  the  firsts  to  leave  it  at  tiie  conclusion  of  the 
performance. 

It  was  proved  that  he  ran  quickly  down  the  gallery  staircase, 
and  that  as  he  did  so  he  reached  up  with  his  hand  and  put  out  the 
gaslight  on  the  middle  landing,  and  also  that  over  the  pay  office. 

It  was  also  proved  that  as  he  passed  out  into  the  street  he  took  one 
of  the  iron  bars  which  was  leaning  against  the  wall  close  to  the 
door  on  his  right-hand  side,  and  threw  it  or  placed  it  partly  across 
the  doorway.  Almost  immediately  after  this  had  been  done  by  the 
defendant  the  whole  of  the  folding  doors  became  closed.  The 
evidence  as  to  how  this  occurred  was  extremely  vague.  The 
result^  however,  of  the  doors  being  closed  and  the  lower  lights 
extinguished  was  to  leave  the  lower  part  of  the  gallery  stairs  in 
almost  entire  darkness. 

Almost  immediately  after  the  lights  were  put  cot  a  panic 
seemed  to  have  seized  the  audience,  who  rushed  down  the  stairs 
and  endeavoured  to  find  their  way  into  the  street.  In  conse- 
quence of  the  presence  of  the  iron  bar  which  the  defendant  had 
E laced  or  thrown  across  one  part  of  the  doorway,  and  of  the  doors 
eing  shut,  it  was  some  time  before  any  of  them  could  reach  the 
street,  and  in  the  meantime  the  pressure  from  behind  forced  those 
in  front  against  and  under  the  iron  bar  and  against  the  doors, 
and  a  large  number  of  persons  were  very  seriously  injured  and 
had  to  be  removed  to  the  infirmary.  Amongst  those  injured  were 
George  Pybus  and  Martin  Dacey.  The  medical  evidence  was  to 
the  effect  that  George  Pybus  showed  signs  of  a  fracture  of  the 
base  of  the  skull,  which  was  probably  caused  by  his  slipping  and 
falling  backwards  as  he  was  running  down  the  stairs,  after  the  gas- 
lights had  been  extinguished,  and  so  striking  his  head  upon  the 
stairs  j  and  that  Martin  Dacey  was  suffering  from  collapse,  the 
result  of  partial  suffocation,  arising  from  the  pressure  to  which  he 
had  been  subjected  in  the  crowd  or  at  the  foot  of  the  stairs. 

One  of  the  witnesses  for  the  prosecution  stated  that  after  the 
defendant  had  extinguished  the  gaslight  he  endeavoured  to  go  up 
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Rbq.        the  stairs  again,  but  that  he  was  borne  back  by  the  crowd  of 
^'         those  who  were  coming  down,  and  it  was  clearly  proved  that  he 
was  on  the  stage  of  the  theatre  after  the  accident  assisting  the 


1881.        injured  persons  who  had  been  brought  there.     There  was  no 
.  ""^         evidence  of  any  previous  quarrel  or  dispute  between  him  and  the 
^^a^^^**  managers  or  officials  of  the  theatre,  or  between  him  and  any 
intent.       person  in  the  gallery. 

The  defence  set  np  for  the  defendant  was  an  alibi. 

At  the  conclusion  of  the  case  I  withdrew  the  third,  fourth,  and 
fifth  counts  from  the  consideration  of  the  jury,  as  I  was  of  opinion 
that  sect.  47  of  24  &  25  Vict.  c.  100,  on  which  the  third  and 
fourth  counts  were  founded,  applied  to  actual  or  direct  assaults 
only,  and  not  to  such  a  case  as  the  present,  where  the  assaults  (if 
any)  were  at  the  most  constructive,  and  that  sect.  31  of  the  same 
statute  applied  only  to  spring  guns,  man  traps,  or  other  engines 
of  a  like  nature,  and  dangerous  in  themselves,  and  not  to  such  an 
instrument  as  the  iron  bar  which  the  defendant  was  alleged  to 
have  thrown  or  placed  across  the  doorway. 

In  summing  up  the  evidence  to  the  jury  as  it  applied  to  the 
first  and  second  counts,  I  directed  them  that  malice  was  an 
essential  ingredient  in  the  offence  charged  against  the  defendant ; 
and  that  if  they  were  of  opinion  that  his  conduct  in  extinguishing 
the  gaslights  and  throwmg  the  iron  bar  across  the  door  way 
amounted  to  nothing  more  than  a  piece  of  foolish  mischief,  they 
ought  to  acquit  him,  but  that  if  they  believed  that  he  did  these 
acts  with  a  deliberate  and  malicious  intention  they  ought  to 
convict  him,  and  for  their  guidance  I  left  to  them  the  following 
questions  : 

First,  did  the  prisoner  extinguish  the  gaslights,  or  either  of 
them  f  Secondly,  did  he  place  or  throw  the  bar  across  the  door- 
way in  such  a  manner  as  to  make  the  means  of  exit  more 
difficult  ?  Thirdly,  if  he  did  extinguish  the  lights,  or  either  of 
them,  did  he  do  so  as  a  mere  piece  of  thoughtless  mischief,  or 
with  the  intention  of  causing  terror  and  alarm  in  the  minds  of 
the  persons  leaving  the  gallery  ?  Fourthly,  if  he  did  throw  or 
place  the  bar  across  the  doorway,  did  he  do  so  as  a  mere  piece 
of  thoughtless  mischief,  or  with  the  intention  of  wimdly 
obstructing  the  means  of  exit  from  the  gallery  ?  Fifthly,  were 
Pybus  or  Dacey,  or  either  of  them,  injured  by  reason  of  any  of 
the  acts  of  the  prisoner,  and  if  so  by  which  of  them  ? 

After  deliberating  for  some  time,  the  jury  found  the  defendant 
guilty  upon  the  first  and  second  counts ;  and  in  answer  to  me 
they  stated  that  they  answered  the  first  two  questions  which  I 
had  put  to  them,  and  the  latter  portions  of  the  third  and  fourth 
of  such  questions,  in  the  affirmative,  and  that  they  found  that 
both  Pybus  and  Dacey  were  injured  by  reason  of  each  of  the  acts 
of  the  defendant  mentioned  in  the  first  and  second  questions. 

Thereupon  a  verdict  of  guilty  was  entered  upon  the  first  and 
second  counts,  and  of  not  guilty  on  the  remaining  counts  of  the 
indictment. 
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I  postponed  pasaing  sentence,  and  admitted  the  defendant  to        Rw* 
bail  with  the  view  of  obtaining  the  opinion  of  the  Court  of     m^^,^ 
Criminal  Appeal  on  the  above  case.  ' 

The  questions  for  the  opinion  of  the  Court  are :  First,  was  the  i^i- 
direction  which  I  gave  to  the  jury  right  in  law  ?  Second,  was  /^.•^^~J7"e 
the  defendant  properly  convicted  on  the  above  facts  and  finding    ^hfancious 

of  the  jury  ?  intent. 

If  the  Court  should  be  of  opinion  that  the  direction  was  right 
and  that  the  defendant  was  properly  convicted,  the  conviction  is 
to  stand ;  if  otherwise  the  conviction  is  to  be  quashed. 

John  E.  Barebb, 

Recorder  of  the  Borough  of  Leeds. 

No  counsel  were  instructed  to  argue  on  either  side. 

Lord  CoLEBiBGB,  C.J. — I  confess  that  I  entertain  no  doubt 
that  the  conviction  of  the  prisoner  was  right,  and  certainly  the 
prisoner  received  as  favourable  treatment  as  he  deserved  in  the 
summing  up  of  the  learned  Recorder  who  tried  the  case.  His 
offence,  in  my  opinion,  was  more  serious  than  it  seems  to  have 
been  considered  at  the  trial.  Then  as  to  the  Question  of  law 
raised  at  the  trial.  The  prisoner  was  indicted  under  the  24  tt,  25 
Yiot.  c.  100,  s.  20,  which  enacts  that  ^'Whosoever  shall  unlaw- 
fully and  maliciously  wound  or  inflict  any  grievous  bodily  harm 
upon  any  other  person,  either  with  or  without  any  weapon  or 
instrument,  shall  be  guilty  of  a  misdemeanour,  and  being  con- 
victed thereof  shall  be  liable''  to  certain  specified  punishments. 
The  words  ^'with  or  without  any  weapon  or  instrument''  are 
worthy  of  attention,  because  those  familiar  with  the  old  law 
know  that  difficulties  often  arose  as  to  the  construction  of  the 
word  "  weapon  " ;  and  the  words  "  with  or  without  any  weapon 
or  instrument "  were  introduced  to  meet  those  difficulties.  Now 
what  the  prisoner  did  in  the  present  case  was  this :  he  was  the 
first,  or  almost  the  first,  to  leave  the  gallery  at  the  conclusion  of 
the  performance,  he  ran  down  the  staircase,  put  out  the  gaslights, 
and  as  he  passed  into  the  street  seized  one  of  the  iron  bars  and 
threw  it  or  placed  it  across  the  doorway,  and  then  went  his  way. 
This  caused  a  panic  among  the  audience,  who  rushed  down  the 
stairs,  and  the  pressure  from  the  people  behind  forced  those  in 
front  against  and  under  the  iron  bar,  and  against  the  doors,  and 
a  large  number  of  persons  were  seriously  injured,  but  happily 
no  one  was  killed.  For  that  the  prisoner  was  indicted  for 
unlawfully  and  maliciously  inflicting  grievous  bodily  harm,  and 
the  jury  have  found  all  that  was  necessary  to  sustain  the  charge, 
and  that  he  did  unlawfully  and  maliciously  inflict  g^evous  bodily 
harm  upon  the  persons  named  in  the  indictment  without  any 
weapon  or  instrument  in  his  hand.  The  question  is  whether 
under  the  circumstances  he  was  guilty  within  the  meaning  of  the 
enactment.  I  am  of  opinion  that  he  was.  The  prisoner  must  be 
taken  to  have  intended  the  natural  and  probable  consequences 
of  what  he  did.  And  what  he  did  was  that  which  would  certainly 
alarm  and  frighten  a  number  of  persons,  and  also  obstruct  their 
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Keo.        exit  from  tbe  theatre^  and  canse  them  to  ran  against  the  iron  bar 
Mauti«      he  placed  before  the  door^  and  do  themselves  serions  injury.     So 

' '      that  if  a  person  was  thns  injured  the  prisoner  would  be  guilty  of 

1881.        unlawiully  and  maliciously  inflicting  upon  him  grievous  bodily 

/njurvtoveraon  ^'^^^  maliciously  not  in  the  sense  of  malice  against  the  particular 

"—Mai^ioia  pcrsou  injured^  but  in  the  sense  of  doing  an  unlawful  act  from 

intent.       which  another  person  suffered  grievous  bodily  harm^  as  in  the 

familiar  instance  where  a  person  who  wantonly  fires  a  rifle  down 

a   street  and   kills  another  person  is  in  point  of  law  guilty  of 

murder^  though  he  never  saw  or  heard  of  tnat  person.     The  same 

principle  is  applicable  to  this  case.     The  prisoner^  therefore^  in 

my  opinion^  was  properly  convicted. 

FiBLD,  J. — ^I  am  of  the  same  opinion. 

Hawkins^  J. — I  am  of  the  same  opinion. 

Stsphin,  J. — ^I  am  also  of  the  same  opinion.  It  appears  to 
me  that  the  learned  Recorder  left  the  questions  to  he  jury  much 
more  favourably  than  in  my  judgment  ne  ought  to  have  donci  for 
he  left  it  to  the  jury  to  say  whether  the  prisoner  extinguished 
the  gaslights  or  placed  the  iron  bar  across  &e  doorway  as  a  piece 
of  thoughtless  mischief  or  with  the  intention  of  causing  terror  and 
alarm,  and  wilfoUy  obstructing  the  exit  of  the  persons  leaving 
the  gallery.  Now,  if  the  prisoner  did  extinguish  the  gaslights  or 
place  the  iron  bar  across  the  doorway,  and  the  natural  consequence 
of  either  act  was  to  cause  alarm  and  terror  in  the  people  leaving 
the  theatre,  and  to  lead  to  their  injuring  themselves  and  each 
other,  that  comes  within  the  definition  of  malice.  I  do  not 
understand  what  is  meant  by  foolish  mischief  in  such  a  case ; 
if  the  prisoner  did  these  acts  recklessly  he  did  them  wilfully. 
This  ought  to  be  understood,  as  the  word  ^'  malicious ''  is  a  word 
capable  of  being  misunderstood.  In  Beg.  v.  Pembleton  (L.  Rep. 
2  Cr.  Cas.  Res.  122 ;  12  Cox  C.  C.  611),  Blackburn,  J.  said : 
''We  have  not  now  to  consider  what  would  be  malice  afore- 
thought to  bring  a  given  case  within  the  common  law  definition 
of  murder ;  here  the  statute  says  that  the  act  must  be  unlawful 
and  malicious,  and  '  malice '  may  be  defined  to  be  '  where  any 
person  wilfully  does  an  act  injurious  to  another  without  lawful 
excuse/  "  This  case  falls  within  that  definition.  The  indictment 
also  contained  counts  for  an  assault,  but  they  were  withdrawn 
from  the  jury.  I  have  very  great  doubt  whether  they  were  not 
maintainable,  but  it  is  not  necessary  to  decide  that.  It  is  enough 
to  say  that  upon  the  whole  the  conviction  was  right,  and  should 
be  affirmed. 

Cave,  J. — I  am  of  the  same  opinion. 

Ganviction  affirmed. 
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MIDLAND  CIRCUIT. 

Dbbbtbhibe  Summbb  Assizes^  1881. 

(Before  Mr.  Justice  Williams.) 

Rvo.  V.  Mamsfibld.  (a) 

Evidence — Confession,  admiss^ility  of — Appeal  for  forgiveness — 

Oondiuit  of  mistress. 

The  prisoner,  while  in  the  custody  of  a  policeman  on  a  charge  of 
arson,  said  to  her  mistress :  '*  If  you  forgive  me  I  vnll  tell  you 
the  truth"  The  mistress  cmswered :  *' Ann,  did  you  do  it  ?'' 
The  prisoner  thereupon  made  a  statement. 

Held,  that  the  statement  thus  made  was  inadmissible  against  the 
prisoner. 

ANNIE  MANSFIELD,  aged  fifteen,  a  domestic  servant,  was 
indicted  for  haviog  nnlawfolly,  maliciously,  and  feloniously 
set  fire  to  a  stack  of  hay,  the  property  of  Mrs.  Julia  Watson. 

Tonman  Mosley  appeared  for  the  prosecution. 

Hanrris  for  the  deience. 

The  evidence  showed  that  about  six  in  the  evening  of  Saturday 
the  19th  July,  the  haystack  in  question  was  discovered  to  be  on 
fire,  and  that  the  prisoner  was  seen  to  come  out  of  an  adjoining 
yard.  On  the  following  Monday  the  prisoner  was  apprehended 
by  a  police  constable,  and  charged  in  the  presence  of  her  mistress 
(the  aaughter  of  the  prosecutrix)  with  setting  fire  to  the  stack. 
The  prisoner  then  said  to  her  mistress  :  "  If  yon  will  forgive  me 
I  will  tell  you  the  truth,''  the  mistress  replied,  "  Ann,  did  you  do 
it  ?"     The  prisoner  then  made  a  statement. 

Harris^  for  the  defence,  objected  to  the  statement  being  received 
in  evidence,  because  made  in  consequence  of  an  inducement  held 
out  by  a  person  in  authority;  and  he  contended  that  the  prisoner 
was  led  to  infer,  from  the  reply  of  her  mistress,  that  she  would 
be  forgiven  if  she  told  the  truth. 

ToMnan  Mosley,  for  the  prosecution,  contended  that  no  induce- 
ment was  held  out,  but  that  the  confession  of  the  prisons  was 
voluntary,  and  therefore  admissible. 

(a)  Reported  by  Gilbibt  O.  KBiniJU>T,  Esq  ,  Barrif ter-at-Law. 
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^^'  Williams^  J. — I  am  of  a  different  opinion,  and  I  bold  Uie  state- 

MAKirieLD.  niont  of  the  prisoner  to  be  not  admissible  in  evidence.  The  tree 
--— -  principle  which  renders  the  confession  of  a  prisoner  not  reoeiyable 
AdmiuibUih/  jq  evidence  seems  to  be  that  if  the  confession  is  made  either 
rSnfennion*  ^'^^^^  fear  cansod  by  a  threat,  or  in  the  hope  of  ultimate  forgive- 
ness or  gain  held  ont  by  a  person  in  authority,  that  then  it  is  not 
admissible.  In  the  present  instance  the  prisoner,  while  in  the 
custody  of  a  policeman,  makes  this  appeal  to  her  mistress,  who  is 
standing  by.  If  her  mistress  did  not  mean  to  forgive  her  the  g^l 
was  under  a  complete  delusion,  for  by  her  silence  the  mistress 
acquiesced  in  the  prisoner's  appeal  for  forgiveness.  The  mistress 
practically  invites  the  prisoner  to  continue  her  statement,  and  she 
is  consequently  induced  to  do  so  by  the  expectation  that  she  will 
be  forgiven.  It  is  not  because  the  law  is  afraid  of  having  truth 
elicited  that  these  confessions  are  excluded,  bat  it  is  because 
the  law  is  jealous  of  not  having  the  truth.  In  my  opinion  this 
statement  is  substantially  within  the  principle  of  the  rule  above 
stated ;  it  would  be  dangerous  to  admit  it,  and  I  therefore  hold  it 
to  be  inadmissible  in  evidence. 

There  being  no  other  evidence  against  the  prisoner  she  was 
acquitted. 

Solicitor  for  the  prosecution,  Whi^Um^  of  Derby. 
SoUcitor  for  the  defence,  Hextall,  of  Derby. 
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APPENDIX. 


STATUTES     AND     PAETS    OP     STATUTES 
APPEOTING   THE    CRIMINAL    LAW, 

PASSED  IN  THE    SESSION  OP    PARLIAMENT  OF  1878. 


MATBDiONIAL  CAUSES  ACT,  1878. 

41  ViOT.  a  19. 

An  Act  to  amend  the  McOrimomal  Cauaee  Act, — [27tk  May,  1878.] 

4.  If   a  husband  shall  be  conyioted  summarily  or  otherwise  of  an  If  hosband 
aggravated  assault  within  the  meaning  of  the  statute  twenty-fourth  and  oonnctedof 
twenty-fifth  Victoria,  chapter  one  hundred,  section  forty-three,  upon  his  J^[^t*  court 
wife,  the  Court  or  magistrate  before  whom  he  shaU  be  so  conyioted  may,  may  order  that 
if  satisfied  that  the  future  safety  of  the  wife  is  in  peril,  order  that  the  wife  be  not 
wife  shall  be  no  longer  boxmd  to  cohabit  with  her  husband ;  and  such  ^^^.  ^j. 
order  shall  have  the   force  and  effect  in  all   respects  of   a  decree  of^'^°^^ 
judicial  separation  on  the  ground  of  cruelty ;  and  such  order  may  further 
provide, 

(1.)  That  the  husband  shall  pay  to  his  wife  such  weekly  sum,  as  the 
Court  or  magistrate  may  consider  to  be  in  accordance  with  his 
means  and  with  any  means  which  the  wife  may  have  for  her 
support ;  and  the  payment  of  any  sum  of  money  so  ordered  shall 
be  enforceable  and  enforced  against  the  husband  in  the  same 
manner  as  the  payment  of  money  is  enforced  under  an  order  of 
affiliation ;  and  the  Court  or  magistrate  by  whom  any  such 
order  for  payment  of  money  shall  be  made  shall  have  power  from 
time  to  time  to  vary  the  same  on  the  application  of  either  the 
husband  or  the  wife,  upon  proof  that  the  means  of  the  husband 
or  wife  have  been  altered  in  amount  since  the  original  order  or 
any  subsequent  order  varying  it  shall  have  been  made ; 
(2.)  That  the  legal  custody  of  any  children  of  the  marriage  under  the 
age  of  ten  years  shall,  in  the  discretion  of  the  Court  or  magistrate, 
be  given  to  the  wife. 

a 
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41  YioT.  0. 19.     Proyided  always,  that  no  order  for  payment  of  money  by  the  hnsband, 

j^.  ". —  .      or  ^oT  the  castody  of  children  by  the  wife,  shall  be  made  in  favoxip  of  a 

^"weTl*^    wife  who  shall  be  proved  to  have  committed  adultery;  unless  such  adulteiy 

1878.    '   ^^^  ^^^^^  condoned ;  and  that  any  order  for  payment  of  money  or  for  the 

custody  of  children  may  be  discharged  by  the  Court  or  magistrate  by 

whom  such  order  was  made  upon  proof  that  the  wife  has  sinoe  tibie  mWM^g 

thereof  been  guilty  of  adultery ;  and  provided  also,  that  all  orders  made 

under  this  section  shall  be  subject  to  appeal  to  the  Probate  and  Admiral^ 

Division  of  the  High  Court  of  Justice. 


TEBEITOBIAL  WATEBS  JUBISDICTION  ACT,  1878. 

41  &  42  Vict.,  o.  78. 

An  Act  to  regulate  the  Law  relating  to  the  Trial  of  Offences  committed  on 
the  Sea  mthin  a  certain  distance  of  the  Coasts  of  Her  Majesfy^s 
Dominions. — [16th  August,  1878.] 

Wbebeas  the  rightful  jurisdiction  of  Her  Majesty,  her  heirs  and  suo- 
eessors,  extends  and  has  always  extended  over  the  open  seas  adjacent 
to  the  coasts  of  the  United  Kingdom  and  of  all  other  parts  of  Her 
Majesty's  dominions  to  such  a  distance  as  is  necessary  for  the  defence  and 
security  of  such  dominions  : 

And  whereas  it  is  expedient  that  all  offences  committed  on  the  open 
sea  within  a  certain  distance  of  the  coasts  of  the  United  Kingdom  and  of 
all  other  parts  of  Her  Majesly's  dominions,  by  whomsoever  committed, 
should  be  dealt  with  according  to  law : 

Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 

with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 

Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 

the  same,  as  follows  : 

Short  title.  1.  This  Act  may  be  cited  as  *'  The  Territorial  Waters  Jurisdiction  Act^ 

1878." 

Amendment  of      2.  An  offence  committed  by  a  person,  whether  he  is  or  is  not  a  8ubje<^ 

the  law  as  to    of  Her  Majesty,  on  the  open  sea  within  the  territorial  waters  of  Her 

ti^^  ^^^^     Majesty's  dominions,  is  an  offence  within  the  jurisdiction  of  the  Admiral, 

Ad^draL         although  it  may  have  been  committed  on  board  or  by  means  of  a  foreign 

ship,  and  the  person  who  committed  such  offence  may  be  arrested,  tried, 

and  punished  accordingly. 

Restriotion  on      8.  Proceedings  for  the  trial  and  punishment  of  a  person  who  is  not  a 

institation  of    subject  of  Her  Majesty,  and  who  is  charged  with. any  such  offence  as  la 

^^SSfflS'of  ^^^*^.  ^y  tlu»  Act  to  be  within  the  jurisdiction  of  the  Admiral,  shaU 

oi^ce.  ^^  °  ^^^  ^  instituted  in  any  court  of  the  United  Kingdom,  except  with  the 

consent  of  one  of  Her  Majesty's  Principal  Secretaries  of  State,  and  on 

his  certificate  that  the  institution  of  such  proceedings  is  in  his  opinion 

expedient,  and  shall  not  be  instituted  in  any  of  the  dominions  of  Her 

Majesty  out  of  the  United  Kingdom,  except  with  the  leave  of   the 

Governor  of  the  part  of  the  dominions  in  which  such  proceedings  are 

proposed  to  be  instituted,  and  on  his  certificate  that  it  is  expedient  that 

such  proceedings  should  be  instituted. 

ProTiBions  as       4.  On  the  trial  of  any  person  who  is  not  a  subject  of  Her  Majesty  for 

toproceduxe.    i^q  offence  declared  by  this  Act  to  be  within  the  jurisdiction  of   the 
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A&adnl,  it  diall  not  be  naoeiBary  to  aver  in  any  indictment  or  information  41  &  42  Ywr. 
on  fttbh  trial  tiiat  fttbh  oonsent  or  oertifloate  of  the  Seoretaxy  of  State  or       a  78. 
Gknremor  as  if  required  by  this  Act  has  been  given,  and  the  faot  of  the    t'^  'ni 
same   haying  beoi   given  shall  be   presumed  unless  disputed  by  the  w^a^wU^ 
defendant  at  the  trial ;  and  the  production  of  a  document  purporting  to    dietion  Act, 
be  signed  by  one  of  Her  Majesty's  Principal  Secretaries  of  State  as        1878. 
respects  the  United  Kingdom  and  by  the  Goremor  as  respects  any  other 
part  of   Her  Majesty's  dominions,  and  oontsdning  such  consent  and 
certificate,  shall  be  sufficient  evidence  for  all  the  purposes  of  the  Act  of 
the  consent  and  certificate  required  by  this  Act. 

Proceedings  before  a  justice  of  the  peace  or  other  magistrate  previous 
to  the  committal  of  an  offender  for  tnal,  or  to  the  determination  of  the 
justice  or  magistrate  that  the  offender  is  to  be  put  upon  his  trial,  shall  not 
be  deemed  proceedings  for  the  trial  of  the  offence  committed  by  such 
offender  for  the  purposes  of  the  said  consent  and  certificate  under  this 
Act. 

5.  Nothing  in  this  Act  contained  shall  be  construed  to  be  in  derogation  Saying  as  to 
of  any  rightful  jurisdiction  of  Her  Majesty,  her  heirs  or  successors,  under  JarlsdiotioiL 
the  law  of  nations,  or  to  affect  or  prejudice  any  jurisdiction  conferred  by 

Act  of  Parliament  or  now  by  law  eziBting  in  relation  to  foreign  ships  or 
in  relation  to  persons  en  board  such  ships. 

6.  This  Act  shall  not  prejudice  or  affect  the  trial  in  manner  heretofore  Saving  as  to 
in  use  of  any  act  of  piracy  as  defined  by  the  law  of  nations,  or  affect  or  piracy, 
prejudice  any  law  relating  thereto ;  and  where  any  act  of  piracy  as 

defined  by  the  law  of  nations  is  also  any  such  offence  as  is  declared  by 
this  Act  to  be  within  the  jurisdiction  of  the  Admiral,  such  offence  may 
be  tried  in  pursuance  of  tids  Act,  or  in  pursuance  of  any  other  Act  of 
Parliament,  law,  or  custom  relating  thereto. 

7.  In  this  Act,  unless  there  is  something  inconsistent  in  the  context.  Definitions— 
the  following  expressions  shall  respectively  have  the  meanings  hereinafter  *' JarisdictioB 
assigned  to  them ;  that  is  to  say,  ^}^        ^ 

"  The  jurisdiction  of  the  Admiral,"  as  used  in  this  Act,  includes  the  «uSted  Khig. 
jurisdiction  of  the  Admiralty  of  England  and  Ireland,  or  either  of  dom-"  ^'Terril 
such  jurisdiction  as  used  in  any  Act  of  Parliament ;  and  for  the  torial  waters 
purpose  of  arresting  any  person  charged  with  an  offence  declared  by  ^  ^^^  ^ 
this  Act  to  be  within  the  jurisdiction  of  the  Admiral,  the  territorial  JJ^^IonB  •»• 
waters  adjacent  to  the  United  Kingdom,  or  any  other  part  of  Her  a  QoyemorV' 
Majesty's  dominions,  shall  be  deemed  to  be  within  the  jurisdiction  "OfiPence;'* 
of  any  judge,  magistrate,   or  officer  having  power  within  such  '* Ship;'* 
United  Kingdom,  or  other  part  of  Her  Majesty's  dominions,  to  **^^^^sn 
issue  warrants  for  arresting  or  to  arrest  persons  charged  with 
offences  committed  within  the  jurisdiction  of  such  judge,  magis- 
trate, or  officer : 

*^  United  Kingdom  "  includes  the  Isle  of  Man,  the  Channel  Islands,  and 
other  adjacent  islands : 

''The  tenitorial  waters  of  Her  Majesty's  dominions,"  in  reference  to 
the  sea,  means  such  part  of  the  sea  adjacent  to  the  coast  of  the 
United  Kingdom,  or  the  coast  of  some  other  part  of  Her  Majesty's 
dominions,  as  is  deemed  by  international  law  to  be  within  tiie 
territorial  sovereignty  of  Her  Majesty ;  and  for  the  purpose  of  any 
offence  declared  by  this  Act  to  be  within  the  jurisdiction  of  the 
Admiral,  any  part  of  the  open  sea  within  one  marine  league  of  the 
coast  measured  from  low-water  mark  shall  be  deemed  to  be  open 
sea  within  iJie  territorial  waters  of  Her  Majesty's  dominions. 
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Governor/'  as  respeots  India,  means  tlie  Goyemor-General  or  the 
Governor  of  any  Presidency ;  and  where  a  British  possession  oonsoflts 
of  several  constitaent  colonies,  means  the  Governor-General  of  the 
whole  possession  or  the  Governor  of  any  of  the  constitaent  colonies ; 
and  as  respects  any  other  British  possession^  means  the  o£5oer  for 
the  time  being  administering  the  government  of  such  possession ; 
also  any  person  acting  for  or  in  the  capacity  of  Gbvemor  shall  be 
induded  under  the  teorm  ''  Governor : " 

Offence  "  as  used  in  this  Act  means  an  act,  n^lect,  or  default  of  soxh. 
a  description  as  would,  if  conmdtted  within  the  body  of  a  coxinty 
in  England,  be  punishable  on  indictment  according  to  the  law  of 
England  for  the  time  being  in  force : 

Ship "  indudes  every  description  of  ship,  boat,  or  other  floating 
craft : 

Foreign  ship  "  means  any  ship  which  is  not  a  British  ship. 
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STATUTES    AND     PABTS     OP     STATUTES 
APPEOTING   THE    CRIMINAL   LAW, 

PASSED  m  THE  SESSION  OP  PAELIAMENT  OF  1879. 


SPBINa    ASSIZES    ACT,    1879. 

42  ViOT.  OAP,   1. 

An  Act  to  amend  the  Law  respecting  the  holding  of  Assizes, — [14(A  March, 

1879,] 

Be  it  enaoied  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritnal  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

1.  This  Act  may  be  dted  as  ''The  Spring  Assizes  Act,  1879."  Short  title. 

2.  Whereas  it  is  expedient  to  enable  Her  Majesty  to  unite  counties  for  ^^taoaion  to 
the  purpose  of  holding  spring  assises  in  the  manner  in  which  Her  Majesty  ^S^^f^!^^ 
is  authorised  to  unite  counties  for  the  purpose  of  holding  winter  assises,  HerMaJoBty 
and  to  make  similar  provision  in  relation  to  the  jurisdiction  of  the  as  to  winter 
Oentnd  Criminal  Court  over  offences  committed  in  the  neighbouring  '"^^'^.^ 
counties  to  that  wldch  Her  Majesty  is  able  to  make  under  the  Winter  ^^^^^I'^ot. 
Assizes  Act,  1876 :  Be  it  therefore  enacted  as  follows :  o^  4^, 

All  the  provisions  of  the  Winter  Assizes  Act,  1876,  shall  be  deemed  to 
be  herein  enacted,  with  the  substitution  of  "  spring  assizes "  for  "winter 
assizes,"  and  of  the  months  of  March,  April,  and  May  for  the  months  of 
November,  December,  and  January  respectively ;  provided  that  nothing 
in  this  Act,  or  the  Winter  Assizes  Acts,  1876  and  1877,  shall  affect  the 
custom  of  holding  separate  assizes  in  and  for  each  county  twice  a  year. 

8.  Notwithstanding  anything  in  the  Prison  Act,  1877,  or  anjrthing  Ezeoation  of 
done  in  pursuance  of  that  Act,  where  judgment  of  death  has  been  passed  ^^^^jl 
upon  a  convict  at  any  assizes  held  after  the  passing  of  this  Act,  the  4iyiot  c.2i 
judgment  may  be  cazried  into  execution  in  any  prison  in  which  the  _28  ft  29 
convict  was  confined  for  the  purpose  of  safe  custody  prioi^  to  his  removal  Vict  c.  126^ 
to  the  place  where  the  assizes  were  held ;  and  the  sheriff  of  the  oouniy  *^g^  HTifoo 
for  which  such  assizes  were  held  shall  be  charged  with  the  execution  of  y.^^  ^  ^/^ 
that  judgment,  and  shall  for  that  purpose  have  the  same  jurisdiction  89  ft  40  Yict. 
and  powers,  and  be  subject  to  the  same  duties  in  the  prison  .in  which  o.  57. 
the  judgment  is  to  be  carried  into  execution,  although  such  prison  is 
not  situate  within  his  county,  as  he  has  by  law  with  respect  to  the 
common  gaol  of  his  county,  or  would  have  had  if  the  Prison  Act,  1865, 
and  the  Prison  Act,  1877,  had  not  passed. 

The  coroner,  whose  duty  it  is  to  hold  an  inquest  on  the  bodies  of 
prisoners  dying  in  any  prison  shall  hold  an  inquest  in  accordance  with 
the  Capital  Punishment  Amendment  Act,  1868,  on  the  body  of  any 
convict  executed  in  that  prison. 


VI  AFFBNDIZ. 

42  Vict.  o.  1.       NotHing    in  tliiB    section  shall  affect  any  power  anthoriaed  to    be 

exercised  by  Order  in  Ooandl  under  the  Wint^  Assizes  Act,  1876,  and 

*2^fl^g^^«  this  Act. 

DeflnitionB.  4.  In  this  Act — 

The  expression  "assizes  "  means  any  conrt  of  assise,  or  any  sessionB  ci 
oyer  and  terminer  or  gaol  deliyery : 

The  expression  "  county  "  includes  a  county  of  a  city  and  a  oonnty  of 
a  town,  and  any  such  division  of  a  county  as  is  constituted  by  Order 
in  Oouncil  under  the  Act  of  the  session  of  the  third  and  fourtli 
years  of  King  WiUiam  the  Fourth,  chapter  seventy-one,  intitaled 
"  An  Act  for  the  appointment  of  conyenient  places  for  the  holding 
of  assizes  in  England  and  Wales,"  and  the  sheriff  for  a  oounty  so 
divided  shall  for  the  purposes  of  this  Act  be  deemed  to  be  the  aheiiif 
for  such  division  of  a  oounty. 


BANEEBB'  BOOKS  EVIDENOE  AOT,   1879. 

42  ViOT.  CAP.  11. 

An  Act  to  amend  the  Law  of  Evidence  with  retpect  to  Bankers*  Books, 

[28rrf  Maif,  1879.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Bpiiitnal  and  Temporal,  and  Oommonsy 

in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 

as  follows : 
Bhorttitle.  1*  ^^  ^^  T^^^J  ^  ^^^  M   ''The  Bankers'  Books  Evidence  Ael^ 

1879." 
Repeal  of  89  ft     2.  The  Bankers'  Books  Evidence  Act,  1876,  shall  be  repealed  as  from 
40  Yiot  c.  48.  the  passing  of  this  Act,  but  such  repeal  shall  not  affect  anything  which 

has  been  done  or  happened  before  such  repeal  takes  effect. 
Mode  of  proof     8.  Subject  to  the  provisions  of  this  Act,  a  copy  of  any  entry  in  a 
of  ^^^f^^    banker's  book  shall  in  all  legal  proceedings  be  received  as  primd  facts 
bankers  books,  evidence  of  such  entry,  and  of  the  matters,  transactions,  and  accounts 

therein  recorded. 
Proof  that  4.  A  copy  of  an  entry  in  a  bankers'  book  shall  not  be  received  in 

book  is  a         evidence  under  this  Act  unless  it  be  first  proved  that  the  book  was  at  the 
bankers*  book.  ^^^  ^^  ^j^^  making  of  the  entry  one  of  the  ordinary  books  of  the  bank, 

and  that  the  entry  was  made  in  the  usual  and  ordinary  course  of  business, 

and  that  the  book  is  in  the  custody  or  control  of  the  bank. 

Such  proof  may  be  given  by  a  partner  or  officer  of  the  bank,  and  may 

be  given  orally  or  by  an  affidavit  sworn  before  any  commissioner  or  person 

authorised  to  take  affidavits. 
Yeriflcation  of     5.  A  copy  of  an  entry  in  a  bankers'  book  shall  not  be  recmved  in 
copy.  evidence  under  this  Act  unless  it  be  further  proved  that  the  copy  has  been 

examined  with  the  original  entry  and  is  correct. 

Such  proof  shall  be  given  by  some  person  who  has  examined  the  copy 

with  the  original  entry,  and  may  be  given  either  orally  or  by  an  affidavH 

sworn  before  any  commissioner  or  person  authorised  to  take  affidavits. 
Oase  in  which      6.  A  banker  or  officer  of  a  bank  shall  not,  in  any  legal  proceeding 
not  eomi^-     ^  ^luch  the  bank  is  not  a  party,  be  compellable  to  produce  any  banker's 
abletoOTodnee  '^^  ^^  contents  of  which  can  be  proved  under  this  Act,  or  to  appear  as 
bookjAo, 
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a  witness  to  proye  the  matters,  transactions,  and  acconnts  therein  recorded,  42  Vior.  all. 
unless  by  order  of  a  judge  made  for  special  cause.  hZTo,,^ 

7.  On  the  application  of  any  party  to  a  legal  proceeding  a  court  or  £^i^^^^ 
judge  may  order  that  such  party  be  at  liberty  to  inspect  and  take  copies        igjg.     ' 

of  any  entries  in  a  banker's  book  for  any  of  the  purposes  of  such  pro-         

oeedings.   An  order  under  this  section  may  be  made  either  with  or  without  ^^^  or  judge 
summoning  the  bank  or  any  other  party,  and  shall  be  served  on  the  bank  ^^l^^lJ^' 
three  dear  days  before  the  same  is  to  be  obeyed,  unless  the  court  or  judge  ^^  ^ 
otherwise  directs. 

8.  The  costs  of  any  application  to  a  court  or  judge  under  or  for  the  Oosts. 
purposes  of  this  Act,  and  the  costs  of  anything  done  or  to  be  done  under 

an  order  of  a  court  or  judge  made  under  or  for  the  purposes  of  this  Act 
shall  be  in  the  discretion  of  the  court  or  judge,  who  may  order  the  same 
or  any  part  thereof  to  be  paid  to  any  party  by  the  bank,  where  the 
same  haye  been  occasioned  by  any  default  or  delay  on  the  part  of  the 
bank.  Any  such  order  against  a  bank  may  be  enforced  as  u  the  bank 
was  a  party  to  the  proceeding. 

9.  in  this  Act  the  expressions  ''bank"  and  ''banker"  mean  any Intexpretation 
person,  persons,  partnership,  or  company  carrying  on  the  business  of  J^^/*  ^*^,'* 
bankers  and  having  duly  made  a  return  to  the  Oommissioners  of  Inland  uj^J^^]^* 
Bevenue,  and  also  any  savings  bank  certified  under  the  Acts  relating  to  books.*' 
savings  banks,  and  also  any  pMit  office  savings  bank. 

The  fact  of  any  such  hmk  having  duly  made  a  return  to  the  Oom- 
missioners of  Inland  Bevenue  may  be  proved  in  any  legal  proceeding  by 
production  of  a  copy  of  its  return  verified  by  the  affidavit  of  a  partner  or 
officer  of  the  bank,  or  by  the  production  of  a  copy  of  a  newspaper 
purporting  to  contain  a  copy  of  such  return  published  by  the  Oom- 
missioners of  Inland  Bevenue ;  tixe  fact  that  any  such  savings  bank  is 
certified  under  the  Acts  relating  to  savings  banks  may  be  proved  by  an 
office  or  examined  copy  of  its  oertifioate ;  the  fact  that  any  such  bank  is 
a  post  office  savings  bamk  nxay  be  proved  by  a  certificate  purporting  to  be 
under  the  hand  of  Her  Majesty's  Postmaster-Oeneral  or  one  of  the 
secretaries  of  the  post  office. 

Expressions  in  this  Act  relating  to  "banker's  books"  include  ledgers, 
day  books,  cash  books,  account  books,  and  all  other  books  used  in  the 
ordinary  businees  of  the  bank. 

10.  In  this  Act«-  Intezpretatioii 
The  eaqyression  "legal  proceeding"  means  any  civil  or  criminal  pro-  ^L^^^  P'^ 

oeedmg  or  inquiry  m  which  evidence  is  or  may  be  given,  and  <!^^|^^n 
includes  an  arbitration ;  « judge.** 

The  expression  '^tlie  court"  means  the  court,  judge,  arbitrator, 
persons,  or  person  before  whom  a  legal  proceeding  is  held  or  taken ; 

The  expression  "  a  judge  "  means  wi&  respect  to  England  a  judge  of 
the  High  Oourt  of  Justice,  and  with  respect  to  Scotland  a  lord 
ordinary  of  the  Outer  House  of  the  Oourt  of  Session,  and  with 
respect  to  Ireland  a  judge  of  the  High  Oourt  of  Justice  in  Ireland; 

The  judge  of  a  Oounty  Oourt  may,  witii  respect  to  any  action  in  such 
court,  exercise  the  powers  of  a  judge  under  this  Act. 

11.  Sunday,  Ohristmas  Day,  Oood  Friday,  and  any  bank  holiday  shall  Oompatation 
be  excluded  from  the  computaUon  of  time  under  this  Act.  ^^  ^^^^' 


•  •• 
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BA0ECX>nBS£8  LXOENSING  ACT,  1879. 

42  k  43  ViOT.  GAP.  18. 

An  Act  for  the  Licensing  of  Metropolitan  Suburban  Ba^eooureei.'^Srd 

July,  1879.] 

HoTM  noM  2.  From  and  after  the  twenty-fiftJi  day  of  MarcH  one  thousand  eight 
^th^  to  li^uidred  and  eighty  it  shall  not  be  lawf al  that  any  horse-raoe  be  held  or 
miles  of  Lon-  ^^^^  place  on  any  pretext  whatsoever  within  a  radios  of  ten  miles  from 
don  nnloM  Oharing  Gross  in  the  Oity  of  Westminster,  unless  in  a  place  for  which  a 
lio«>Md.  licence  for  horse-racing  has  been  obtained  pursuant  to  the  proYisioiia 

hereinafter  contained. 
Penalty  on  5.  Any  person   who  after  the  said  twenty-fifth  day  of  March   one 

pmonB  taking  thousand  eight  hundred  and  eighty  shall  take  part  in  any  horse-raoe 
Soenaedhone-  ^  ^^7  ^P®^  ^^  inclosed  land  or  place  for  which  a  licence  is  required  under 
raoee.  this  Act,  and  for  which  a  lioenoe  has  not  been  obtained,  shall  upon 

summary  conyiction  be  liable  to  a  penalty  of  ten  pounds,  or  an  imprison- 
ment not  exceeding  two  months. 
Penalty  on  6.  Any  person  who  shall  be  the  owner  or  lessee  or  in  possession  or 

owners  and      occupation  of  any  open  or  inclosed  land  or  place  for  which  a  licence 
nonnd  where  ^^'    horse-raoing   is   required    under   this   Act,    and    upon  which  any 
unlicensed       horse-race  shall  be  held  after  the  said  twenty-fifth  day  of  March  one 
hone-raoea      thousand  eight  hundred  and  eighty  without  such  licence  having  been 
take  place.      obtained,  shall  be  guilty  of  a  misdemeanour,  and  on  conviction  thereof 
shall  be  punishable  for  every  such  o£Pence  with  fine  or  imprisonment  at  the 
discretion  of  the  court,  such  fine  not  to  be  less  than  five  pounds  nor  more 
than  twenty-five  pounds,  and  suoh  imprisonment  not  to  be  less  than  one 
month  nor  more  tnan  three  months. 
Unlicensed  7.  Every  horse-race  held  or  taking  place  in  contravention  of  the  provi- 

hone-races  to  gions  of  this  Act  shaU  be  deemed  to  be  a  nuisance,  and  any  person  injured 
bedimed  a  q^  inconvenienced  thereby  shall  have  all  such  rights  and  remedies  against 
liable  Moord-  ^  persons  taking  part  in  the  same,  and  against  owners,  lessees,  and 
ingly.  occupiers  of  the  land  or  place,  as  he  would  have  in  case  of  a  nuisance  at 

common  law. 


PBOBEOUnON  OF  OFFENOBS  ACT,  1879. 

42  &  48  ViOT.  CAP.  22. 

An  Act  for  more  effectually  providing  for  the  Prosecution  of  Offences  in 
England,  and  for  other  purposes. — [^rdJu^f,  1879.] 

Whereas  it  is  expedient  to  provide  more  e£Peotually  for  the  prosecution 
of  offences  in  England,  and  for  other  purposes  : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 

with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 

Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 

the  same,  as  follows : 

Short  title.  1.  This  Act  may  be  cited  as  "  The  Prosecution  of  Offences  Act,  1879." 

Aroointment       2.  A  Secretary  of  State  may  from  time  to  time  appoint  an  officer  to  be 

Diwoto7of'      ^^^  *^®  Director  of  Public  Prosecutions,  with  such  salary  not  exceeding 
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two  thousand  pounds  per  aunum,  as  lie  may,  with  the  consent  of  the  42  &  48  Vior. 
Treasury,  fix.  o-  22. 

It  shall  be  the  duty  of  the  Director  of  Public  Prosecutions,  under  the  ^^^ct«<«m  ot 
superintendence  of  the  Attomey-Qeneral,  to  institute,  undertake,  or  cairy   Offences  Ad^ 
on  such  criminal  proceedings  (whether  in  the  Oourt  for  Grown  Oases        1879. 
Beseryed,  before  Sessions  of  Oyer  and  Terminer  or  of  the  Peace,  before     ,  ,.""^7 
magistrates,  or  otherwise),  and  to  give  such  advice  and  assistance  to  chief  ^^^^   /^''^ 
officers  of  police,  clerks  to  justices,  and  other  persons,  whether  officers  or 
not,  concerned  in  any  criminal  proceeding  respecting  the  conduct  of  that 
proceeding,  as  may  be  for  the  time  being  prescribed  by  regulations  under 
this  Act,   or    may  be  directed  in  a  special  case    by  the    Attorney- 
General. 

The  regulations  under  this  Act  shall  provide  for  the  Director  of  Public 
Prosecutions  taking  action  in  oases  which  appear  to  be  of  importance  or 
difficulty,  or  in  which  special  circumstances  or  the  refusal  or  failure  of  a 
person  to  proceed  with  a  prosecution,  appear  to  render  the  action  of  such 
director  necessary  to  secure  the  due  prosecution  of  an  offender,  and  shall 
also  fix  the  areas  or  districts  for  which  the  assistants  of  such  director  shall 
respectively  be  appointed  and  act. 

8.  A  Secretary  of  State  may  from  time  to  time  appoint  such  Assistants,  Establubment 
not  exceeding  six,  as  may,  with  the  sanction  of  the  Treasury,  seem  neces-  ^  ^^^  ^| 
sary  for  the  proper  execution  of  his  duties  by  the  Director  of  Public  p^ibUo  Prose- 
Prosecutions,  and  may  assign  them  their  duties.     And  the  Attorney-  cntionB. 
Gheneral,  with  the  approval  of  a  Secretary  of  State,  may  from  time  to 
time  appoint  such  clerks,  messengers,  and  servants  as  may,  with  the 
sanction  of  the  Treasuiy,  seem  necessary  for  the  proper  execution  of  his 
duties  by  the  Director  ot  Public  Prosecutions,  and  may  assign  them  their 
duties. 

There  shall  be  paid  to  suoh  Assistants,  clerks,  messengers,  and  servants 
such  salaries  or  remuneration  as  may  be  from  time  to  time  fixed  by  the 
Attomey-Qeneral,  with  the  approval  of  a  Secretary  of  State  and  the 
consent  of  the  Treasury, 

The  said  salaries  and  remuneration,  and  the  salary  of  the  Director  of 
Public  Prosecutions,  and  all  expenses  incurred  in  the  execution  of  the 
duties  of  that  director,  shall  be  paid  out  of  moneys  provided  by 
Parliament. 

No  Assistant  director  of  public  prosecutions  shall  be  appointed  for  any 
longer  term  than  seven  years ;  but  any  person  vacating  his  office  by  reason 
of  this  provision  may  be  re-appointed. 

4.  A  person  appointed  to  be  the  Director  of  Public  Prosecutions,  or  to  Qoalifloatioii 
be  an  Assistant  of  such  director,  shall  be  either  a  barrister-at-law  or  a  of  Direotor  of 
solicitor  of  tiie  Supreme  Oourt  of  Judicature,  and  shall  be  in  the  case  of  f^jjons^^d^f 
the  director  in  actual  practice  and  of  not  less  standing  than  ten  years,  and  AsBistants. 

in  the  case  of  an  Assistant  in  actual  practice  and  of  not  less  standing  than 
seven  yean. 

Neither  the  Director  of  Public  Prosecutions  nor  any  Assistant  of  such 
director  shaU  directly  or  indirectly  practise  in  their  profession  except  in 
the  discharge  of  their  duties  under  this  Act. 

5.  Where  the  Director  of  Public  Prosecutions  gives  notice  to  any  justice  Delivery  of 
or  coroner  that  he  has  instituted,  or  undertaken,  or  is  canying  on  any  feoognisancea, 
criminal  proceeding,  such  justice  and  coroner  shall  at  the  time  and  in  the  )^^^!^^^^1^' 
manner  prescribed  by  the  regulations  under  this  Act,  or  directed  in  any  UitQi  Public 
special  case  by  an  order  of  the  Attorney-General,  transmit  to  the  said  Prosecutiozis. 
director  every  reoognisanGe,  information,  certificate,  inquisition,  deposition. 
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42  &4d  VioT.  document,  and  thing  wHich  is  connected  with  the  Bald  proceeding,  and 

0. 22.        which  the  jostioe  or  coroner  is  required  by  law  to  deliyer  to  the  proper 

Pf.^^gIZ7^      >.  officer  of  the  court  in  which  the  tnal  is  to  be  had,  and  the  said  dkector 

Offencts  Aci  8^^*  subject  to  the  regulations  under  this  Act,  cause  the  same  to  be 

1879.        delivered  to  the  said  proper  officer  of  the  court,  and  shall  be  under  the 

same  obligation,  on  the  same  payment,  to  deliTcr  to  an  applicant  copies 

thereof  as  the  said  justice,  coroner,  or  officer. 

It  shall  be  the  duty  of  every  derk  to  a  justice  or  to  a  police  court  to 
transmit,  in  accordance  with  the  regulations  under  this  Act,  to  the 
Director  of  Public  Prosecutions,  a  copy  of  the  information  and  of  all 
depositions  and  other  documents  relating  to  any  case  in  which  a  prosecu- 
tion for  an  o£Pence  instituted  before  such  justice  or  court  is  withdrawn  or 
is  not  proceeded  with  within  a  reasonable  time. 

A  failure  on  the  part  of  any  justice  or  coroner  to  comply  with  thia 
section  shall  be  deemed  to  be  a  f adlure  to  comply  with  the  said  require- 
ment to  deliver  to  the  proper  officer  of  the  court;  and  any  clerk  to  a 
justice  or  to  a  police  court  failing  to  comply  with  this  section  shall  be 
liable  to  the  same  penalty  to  which  a  justice  or  coroner  Ib  liable  for  sach 
failure  as  aforesaid. 
If  Director  6.  Where  any  criminal  proceeding  has  been  instituted  or  undertaken  by 

abandon  pro-  }^^  Director  of  Public  Prosecutions,  any  person  having  the  right  to  insti- 
^^  tute  and  carry  on  such  proceedings  tLP^I  he  hav?  good  lause  for  so 
parties  may  doing,  show,  by  affidavit  to  any  judge  of  the  High  Oourt  of  Justice,  that 
pTQoeed.  such  Director  of  Public  Prosecutions  has  abandoned  such  proceedings,  or 

has  neglected  duly  to  carry  on  the  same,  and  such  judge,  after  hearing 
such  Director  of  Public  Prosecutions,  may  give  such  directionsaa  to  the 
mode  in  which  such  proceedings  shall  be  continued  by  such -person  ao 
applying,  or  by  the  said  Director  of  Public  Prosecutions^  as  to  such  judge 
shall  appear  right. 
Saving  as  to         7.  Nothing  in  tlus  Act  shall  interfere  with  the  right  of  any  person  to 
private  prose-  institute,  undertake,  or  carry  on  any  criminal  procee^Jig. 
ot^ors,  and  Where  any  criminsJ  proceeding  is  Institutea,  undertaken,  or  carried  on 

persons  to  ^'  ^7  ^^®  Director  of  Public  Prosecutions,  such  director  shall  not  be  bound 
prosecute.  over  to  prosecute  or  conduct  such  proceeding,  or  required  to  give  security 
for  costs,  and  it  shall  not  be  necessary  to  bind  over  any  person  to  prosecute 
or  conduct  such  proceeding,  and  if  anv  person  is  so  bound  over,  or  has 
given  security  for  costs,  he  shall,  upon  the  Director  of  Public  Prosecutions 
undertaking  the  case,  be  released  from  such  obligation,  and  the  security 
shall  be  deemed  to  have  been  cancelled,  and  the  IMrector  of  Public  Prose- 
cutions shall  be  liable  to  costs  in  lieu  of  such  person. 

The  prosecution  of  an  offender  by  the  Director  of  Public  Proseoationa 
shall,  for  the  purpose  of  enabling  a  person  to  obtain  a  restitution  of 
property,   or  obtauiing,   exercising,   or  enforcing  any  right,   claim,  or 
advantage  whatsoever,  have  the  same  effect  as  if  such  person  had  been 
bound  over  to  prosecute  and  had  prosecuted  the  offender,  subject  to  this 
proviso,  that  such  person  shall  give  all  reasonable  information  and  assbt- 
ance  to  the  said  director  in  relation  to  the  prosecution. 
Regulations         8.  The  Attomey-C^eneral,  with  the  approval  of  the  Lord  Ohancellor 
may  be  made,  and  a  Secretary  of  State,  may  from  time  to  time  make,  and  when  made 
Wd  Sf  ^  ^*   rescind,  vary,  and  add  to,  regulations  for  carrying  into  effect  this  Act 
Parlian^t.         ^^®  ^^  ^^  ^  ^^^  reg^tions  proposed  to  be  approved  as  aforesaid 
shall  be  laid  before  both  Houses  of  Parliament^  and  shall  not  be  finally 
improved  as  aforesaid  until  the  draft  has  li^  before  eaoh  House  of 
Parliament  for  not  less  than  forty  days  upon  which  saoh  House  has  sat 
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9.  In  {his  Act,  unless  the  context  otherwise  requires,  the  following  iS&iSVioT. 
terms  haye  the  meanings  hereinafter  respeotiyely  assigned  to  them ;  that        <^_^ 

^  *®  "y*  .  Protecutian  of 

The  term  "the  Treasury  "  means  the  Oommissioners  of  Her  Majesty's  Offences  Aa, 
Treasury :  1879. 

The  term  "  Secretary  of  State  "  means  one  of  Her  Majesty's  Principal  ,      — 7^ 
Secretaries  of  Stat; :  Interpretoiioii. 

The  term  "person ''  indudes  a  body  of  persons  corporate  or  unincor- 

porate. 
The  term  "  Attomey-Gbneral "  means  Her  Majesty's  Attorney-General 

for  England,  and  Her  Majesty's  Solioitor-General  for  England  when- 

eyer  such  Solicitor-General  can  by  reason  of  a  yacancy  in  the  office  of 

Attorney-General  or  otherwise  act  as  the  Attomey-GeneraL 

10.  This  Act  shall  come  into  operation  on  the  first  day  of  January  one  Oommenoe- 
thousand  eight  hundred  and  eighty,  which  day  is  in  this  Act  referred  to  as  >B^t  of  Act 
the  commencement  of  this  Aot. 


OHUDBEN'S  DANGEBOUB  PEBFOBMANOEB  ACT,  1879. 

42  &  48  TiOT.  CAP.  84. 

An  Act  to  regulate  the  Employment  of  Children  in  places  of  pubUc  amuse' 

ment  in  certain  ca8es,^{2ith  July,  1879.] 

Whereas  it  is  expedient  to  regulate  the  employment  of  children  in 
places  of  public  amusement  in  certoin  cases. 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  adyice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows: 

1.  This  Act  may  be  cited  as  ''The  Ohildren's  Dangerous  Performances  Short  title. 
Act,  1879." 

2.  This  Act  shall  not  come  into  operation  until  the  first  day  of  January  Oommenoe- 
one  thousand  eight  hundred  and  eighty,  which  date  is  hereuuiter  referred  ^^^^  0'  ^^^ 
to  as  the  commencement  of  this  Act. 

8.  From  and  after  the  commencement  of  this  Act,  any  person  who  shall  Pezudty  for 
cause  any  child  under  the  age  of  fourteen  years  to  take  part  in  any  public  ^'"^1^^^^^^' 
exhibition  or  performance  whereby,  in  the  opinion  of  a  court  of  summary  ^geroiu 
jurisdiction,  the  life  or  limbs  of  such  child  shall  be  endangered,  and  the  perf ormanoBs. 
parent  or  guardian,  or  any  person  haying  the  custody,  of  such  child,  who  OompenBation 
shall  aid  or  abet  the  same,  shall  seyerally  be  guilty  of  an  o£Fence  against  !?}i^^^^°^  ^ 
this  Act,  and  shall  on  summary  conyiction  be  liable  for  each  offence  to  a 
penalty  not  exceeding  ten  pounds. 

And  where  in  the  course  of  a  public  exhibition  or  performance,  which 
in  its  nature  is  dangerous  to  the  life  or  limb  of  a  child  under  such  age  as 
aforesaid  taking  purt  therein,  any  accident  causing  actual  bodily  harm 
occurs  to  any  such  child,  the  employer  of  such  child  shall  be  liable  to  be 
indicted  as  haying  committed  an  assault ;  and  the  court  before  whom  such 
employer  is  conyicted  on  indictment  shall  haye  the  power  of  awarding 
compensation  not  exceeding  twenty  pounds,  to  be  paid  by  such  employer 
to  the  child,  or  to  some  person  named  by  the  court  on  behalf  of  the  child, 
for  the  bodily  hann  so  occasioned  ^  proyided  that  no  person  shidl  be 
ptmiahed  twice  for  the  same  offence. 
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4.  Whenever  any  person  is  charged  with  an  o£Penoe  against  this  Act  in 
reepect  of  a  child  who  in  the  opinion  of  the  court  trying  the  case  ii 
apparently  of  the  age  alleged  hy  the  informant,  it  shall  lie  on  the  penon 
charged  to  proye  that  the  child  is  not  of  that  age. 

5.  Every  offence  against  this  Act  in  respect  of  which  the  person  com- 
mitting it  is  liable  as  above  mentioned  to  a  penalty  not  exceeding  tea 
pounds  shall  be  prosecuted  and  the  penalty  recovered  with  costs  in  a 
summary  manner,  as  follows  : 

In  England,  in  accordance  with  the  provisions  of  the  Act  eleventh  and 
twelfth  Victoria,  chapter  forty-three,  intituled  "  An  Act  to  facilitate 
the  performance  of  the  duties  of  justices  of  the  peace  out  of  sessions 
witlun  England  and  Wales  wilJi  respect  to  summary  convictions 
and  orders,"  and  of  any  Act  or  Acts  amending  the  same ;  and  the 
court  of  summary  jurisdiction  when  hearing  and  determining  an 
information  in  respect  of  any  offence  under  this  Act  shall  be  con- 
stituted either  of  two  or  more  justices  of  the  peace  in  petty  seseionsi, 
sitting  at  a  place  appointed  for  the  holding  of  petty  sessions,  or  some 
magistrate  or  officer  sitting  alone  or  with  others  at  some  court  or 
other  place  appointed  for  the  administration  of  justice  for  the  time 
being  empowered  by  law  to  do  alone  any  act  authorised  to  be  done 
by  more  than  one  justice  of  the  peace ; 

In  Scotland,  in  accordance  with  the  provisions  of  the  Sununary  Pro- 
cedure Act,  1864,  and  of  any  Act  or  Acts  amending  the  same ;  and 

In  Ireland,  within  the  police  district  of  Dublin  metropolis  in  accordance 
with  the  provisions  of  the  Acts  regulating  the  powers  and  duties  of 
the  justices  of  the  peace  for  such  district,  or  of  the  police  of  such 
district,  and  elsewhere  in  Ireland  in  accordance  with  the  provisions 
of  the  Petty  Sessions  (Ireland)  Act,  1851,  and  any  Act  amending  or 
affecting  the  same. 


88  &84yiot. 
0.  75,  B.  28— 
86  &  87  Tiot. 
c.  86,  B.  10, 
and  89  &  40 
Vict.  0.  79,  B. 
15—29  &  80 
Vict  0.  U8,  8. 
12—85  ft  86 
Vict.  0.  21— 
29  ft  80  Vict 
o.  118,B.  12. 


ELEMENTABY  EDUCATION  (INDUSTRIAL  BOHOOLS)  ACT,  1879. 

42  &  48  ViOT.  CAP.  48. 

An  Act  to  amend  the  Law  respecting  the  Powers  of  School  Boards  in  relor 
tion  to  Industrial  Schools, — [11^  August,  1879.] 

Whereas  under  the  Elementaiy  Education  Acts,  1870  and  1878,  and 
the  Elementary  Education  Act,  1876,  a  school  board  have  power,  with 
the  consent  of  one  of  Her  Majesty's  Principal  Secretaries  of  State,  to 
establish,  build,  and  maintain  industrial  schools,  and  to  spread  the  pay- 
ment of  the  expense  of  such  establishment  and  building  over  a  number  of 
years  not  exceeding  fifty,  and  to  borrow  money  for  that  purpose : 

And  whereas  a  school  board,  under  the  said  Acts,  have  the  same  power 
as  is  given  to  a  prison  authority  by  section  twelve  of  the  Industrial  Schools 
Act,  1866,  to  contribute  money  towards  the  alteration,  enlargement,  or 
rebuilding  of  an  industrial  school,  or  towards  the  establishment  or  building 
of  an  industrial  school,  or  towards  the  purchase  of  land  required  for  the 
use  or  for  the  site  of  an  industrial  school. 

And  whereas  under  the  Befonnatory  and  Industrial  Schools  Act 
Amendment  Act,  1822,  section  twelve  of  the  Industrial  Schools  Act,  1866, 
is  extended  to  authorise  the  prison  authority  themselves  to  undertake  any- 
thing towards  which  they  are  authorised  by  that  section  to  contribute : 


ilPFBNDIX.  XIU 

And  whereas  doubts  have  ansen  whether  a  school  board  have  power  to  42  ft  48  Ykar. 
undertake  themselyes  anything  towards  which  they  are  authorised  as        <'•  ^®- 
aboye  mentioned  to  contribute  or  have  power  to  spread  the  payment  of     p.      T^ 
the  amount  of  any  such  contribation  or  of  the  cost  of  any  sudi  under-      Edmccui^ 
taking  oyer  a  number  of  years,  and  to  borrow  money  for  that  purpose,  and    (Industrial 
it  is  expedient  to  remoye  such  doubts :  Schools)  Act, 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and        ^^^ 
with  the  adyioe  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Oommons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  "  The  Elementary  Education  (Industrial  Short  titl»— 
Schools)  Act,  1879."  88  &  84  Vkt. 

This  Act  and  the  Elementary  Education  Acts,  1870  and  1878,  and  the  yut^S^^ 
Elementary  Education  Act,  1876,  may  be  cited  together  as  **  The  Elemen-  89  &  40  Viet 
tary  Education  Acts,  1870  to  1879."  c.  79. 

2.  A  school  board  shall  haye  the  power  themselyes  to  undertake  any-  ExtenBion  to 
thing  towards  which  they  are  authorised  by  the  Industrial  Schools  Act,  ^ 2*9  &^0^ 
1866,  as  applied  by  the  Elementary  Education  Acts,  1870  and  1878,  and  y^g^  ^^  xig_ 
the  Elementary  Education  Act,  1876,  or  any  of  them,  to  contribute,  88  &  84  Vict 
subject  neyertheless  to  the  like  consent  as  is 'required  in  the  case  of  any  o.  75—86  &  87 
such  contribution.  J^^  40^^ 

8.  Where  a  school  board  resolye  to  contribute  any  sum  of  money  towards,  ^  75^ 
or  to  undertake  the  cost  of  the  alteration,  enlargement,  or  rebuilding,  but  not  p^^^^  ^^ 
of  the  furnishing  of  an  industrial  school,  or  the  establishment  or  build-  gohool  board 
ing,  but  not  of  the  furnishing  of  a  school  intended  to  be  an  industrial  to  borrow  for 
school,  or  the  purchase  of  land  required  either  for  the  use  of  an  existing  contribution 
industrial  school,  or  for  the  site  of  a  school  intended  to  be  an  industrial  ^^tj[f?|^» 
school,  such  school  board,  with  the  consent  of  one  of  Her  Majesty's  o^st  of  enlug- 
Pzindpal  Secretaries  of  State,  shall  haye  the  same  power  of  spreading  the  ing,  Ac.,  an 
payment  of  the  sums  so  conixibuted,  or  of  the  cost  of  such  undertaking,  indnatrial 
oyer  a  number  of  years,  and  of  borrowing  money  for  that  purpose,  as  they  Sl^yJt^  *  5 
haye  in  the  case  where  they  resolye  to  establish  an  industrial  school ;  and  ^30  ^  37  * 
the  proyisions  of  the  Elementary  Education  Acts,  1870  and  1878,  and  the  Yict.  0.  86— 
Elementary  Education  Act,  1876,  and  the  Public  Works  Loans  Act,  1875,  89  ft  40  Yict. 
shall  apply  accordingly.  Vi\^"^9*  ^ 

For  the  purposes  of  this  Act  an  industrial  school  means  a  certified     °  *  ^* 
industrial  sdLool  and  a  certified  day  industrial  schooL 

4.  Where  a  child  is  ordered  upon  complaint  made  by  a  school  attendant  Power  of  goar- 
oommittee  to  be  sent  to  a  certified  industrial  school,  the  council,  guardians,  ^^^?^^ 
or  sanitary  authority  appointing  such  committee  shall  haye,  on  tiie  recom-  maintenanoe 
mendation  of  the  committee,  the  same  power  of  contributing  toward  the  of  child  in 
maintenance  of  such  child  in  the  said  school  as  if  they  were  a  school  board,  industrial 
and  the  contribution  by  such  guardians  shall  require  the  like  consent  as  ^yf  7^^^ 
is  required  under  section  thirty-one  of  the  Elementary  Education  Act,  ^  31^9 '&  40 
1876,  to  any  other  expense  incurred  by  a  school  attendant  committee.        -^ot.  0.  79. 

The  expenses  of  any  such  contribution  shall  be  paid  in  like  manner  as 
the  expenses  of  the  school  attendance  committee,  on  whose  recommendi^ 
tion  the  contribution  is  made,  are  paid  in  pursuance  of  the  Elementary 
Education  Act,  1876. 


XIT  AFPBHTOX, 


BUIOIABT  JUBISDICfnON  AOT,  1879. 
42  &  48  ViOT.  CAP.  49. 

An  Act  to  Amend  ihs  Law  relating  to  the  Summary  JwrisdkHon  of 

Magietratea.^llth  August,  1879.] 

PaBT  L — OOUBT  or  SuXMABT  JuBIBDIOTIOir. 

Mitigation  of  4*  Subjeot  M  in  this  Act  mentioiied,  and  notwithstanding  any  enaoU 
puniahmantby  meiit  to  tne  contrary,  wliere  a  oonrt  of  smnmary  jtuisdiotion  hsA  authority 
oonrt.  under  this  Act,  or  under  any  other  Act,  whether  part  or  future,  to 

impose  imprisonment  or  to  impose  a  fine  for  an  offence  punishable  on 
summary  conviction,  that  court  may,  in  the  case  of  imprisonment,  impose 
the  same  without  hard  hibonr,  and  reduce  the  prescribed  period  thereof, 
or  do  either  of  such  acts ;  and  in  the  case  of  a  fine,  if  it  be  imposed  as 
in  respect  of  a  first  offence,  may  reduce  the  prescribed  amount  thereof. 

And  where  in  the  case  either  of  imprisonment  or  a  fine  there  is 
prescribed  a  requirement  for  the  offender  to  enter  into  his  recognizance 
and  to  find  sureties  for  keeping  the  peace,  and  observing  some  other 
condition,  or  to  do  any  of  sudi  things,  the  court  may  dispense  with  any 
such  requirement,  or  any  part  thereof. 

And  where  a  court  of  summary  jurisdiction  has  authority  tmder  an  Act 
of  Parliament  other  than  this  Act,  whether  past  or  future,  to  impoee 
imprisonment  for  an  offence  punishable  on  summary  conviction,  and  has 
not  authority  to  impose  a  fine  for  that  offence,  that  courts  when  adjudi- 
cating on  such  offence,  may,  notwithstanding,  if  the  court  think  that  the 
justice  of  the  case  will  be.  better  met  by  a  fine  than  by  imprisonment, 
impose  a  fine  not  exceeding  twenty-five  pounds,  and  not  being  of  such  an 
amount  as  will  subject  the  offender,  under  the  provisions  of  this  Act»  in 
default  of  payment  of  the  fine,  to  any  greater  term  of  imprisonment 
than  that  to  which  he  is  liable  under  tiie  Act  authorising  the  said 
imprisonment. 
Scale  of  im-  5.  The  period  of  imprisoninent  imposed  by  a  court  of  summaiy  juris- 
prisonmentfor  diction  under  this  Act,  or  under  any  other  Act,  whether  past  or  future, 
of  monev^"*  in  respect  of  the  nonpayment  of  any  sum  of  money  adjudged  to  be  paid 
by  a  conviction,  or  in  respect  of  the  default  of  a  sufficient  distress  to 
satisfy  any  such  sum,  shall,  notwithstanding  any  enactment  to  the 
contrary  in  any  past  Act,  be  such  period  as  in  the  opinion  of  the  court 
will  satisfy  the  justice  of  the  case,  but  shall  not  exceed  in  any  case  the 
maximum  fixed  by  the  following  scale  ;  that  is  to  say. 

Where  the  amoont  of  the  Bum  or  buiub  of  money  adjudged 

to  be  paffl  hy  a  oonTlction  as  ascertained  1^  the  The  nid  period  rinO  not  SKMeS 

oooTlq^on 

Does  not  exceed  ten  shillingB  Seven  days. 

Szceeds  ten  shillings  bnt  does  not  exceed  one  pound  ...  Fourteen  daysi 

Exceeds  one  pound  bnt  does  not  exceed  five  pounds One  monft. 

Exceeds    five   pounds   bnt   does  not  exceed   twenty 

pounds Two  months. 

Exceeds  twenty  pounds Three  months. 

And  such  imprisonment  shall  be  without  hard  labour,  except  where  hard 
labour  is  authorised  by  the  Act  on  which  the  conviction  is  founded,  in 
which  case  the  imprisonment  may,  if  the  court  thinks  the  justice  of  the 
oase  requires  it,  be  with  hard  labour,  so  that  the  term  of  hard  labour 
awarded  do  not  exceed  the  term  authorised  by  the  said  Act. 


ATFVSDUL,  XT 

7.  Pmfment    by   tiMtabMnU  of  or  Hourity   takm  for  payment   q/*  is  &  48  Vior. 
mcviey»  °-  *®- 

8.  Where  a  fine  adjudged  by  a  oonyiotion  by  a  oourfe  of  snnmiaiy  juris-      clZ^' 
diction  to  be  paid  does  not  exceed  flye  shii^gs,  then,  exoept  so  far  as    jwisdS^on 
tbe  court  may  think  fit  to  expressly  order  otherwise,  an  order  shall  not  be     Aet^  1879. 
made  for  payment  by  the  defendant  to  the  informant  oi  any  costs ;  and        . — 
the  court  shall,  except  so  far  as  they  think  fit  to  expressly  order  other-  ^^^^S."  ^ 
wise,  direct  all  fees  payable  or  paid  by  the  informant  to  be  remitted  or  ^^^^^  ^f  ^tn 
repaid  to  him ;  the  court  may  also  order  the  fine,  or  any  part  thereof,  to  fines. 

be  paid  to  the  informant  in  or  towards  the  payment  of  his  costs, 

9.  Enforcing  reeognizanoes  by  court  of  aummary  jurisdiction, 

10.  (1)  Where  a  child  is  charged  before  a  court  of  summary  juris-  Smnmuytrial 
diction  with  any  indictable  offence  other  than  homicide,  the  court,  if  they  f^^^^  '^ 
think  it  expedient  so  to  do,  and  if  the  jparent  or  guardian  of  tiie  child  so  ^^^^ 
charged  when  informed  by  the  court  of  his  right  to  haye  the  child  tried  maess  objected 
by  a  jury,  does  not  object  to  the  child  being  dealt  with  summarily,  to  by  parent  or 
may  deal  summarily  with  the  offence,  and  inflict  the  same  description  of  g^^^dun.  ^ 
punishment  as  might  haye  been  inflicted  had  the  case  been  tried  on 
indictment. 

Proyided  that — 

(a.)  A  sentence  of  penal  seryitude  shall  not  be  passed,  but  imprison- 
ment shall  be  substituted  therefor ;  and 
(b,)  Where  imprisonment  is  awarded,  the  term  shall  not  in  any  case 

exceed  one  month ;  and 
(e.)  Where  a  fine  is  awarded,  the  amount  shall  not  in  any  case  exceed 

forty  shillings ;  and 

(d.)  When  the  child  is  a  male  the  court  may,  either  in  addition  to,  or 

instead  of  any  other  punishment,  adjudge  the  child  to  be,  as 

soon  as  practicable,  priyately  whipped  with  not  more  than  six 

strokes  of  a  birch  rod  by  a  constable,  in  the  presence  of  an 

inspector,  or  other  officer  of   police  of  higher  rank  than  a 

constable,  and  abo  in  the  presence,  if  he  desires  to  be  present, 

of  the  parent  or  guardian  of  the  child. 

(2.)  For  the  purpose  of  a  proceeding  under  this  section,  the  court  of 

summary  jurisdiction,  at  any  time  during  the  hearing  of  the  case  at  which 

they  become  satisfied  by  the  eyidence  that  it  is  expedient  to  deal  with  the 

case  summarily,  shall  cause  the  charge  to  be  reduced  into  writing,  and 

read  to  the  parent  or  guardian  of  the  child,  and  then  address  a  question 

to  such  parent  or  guardian  to  the  following  effect :  "  Do  you  desire  the 

child  to  be  tried  by  a  jury,  and  object  to  the  case  being  dealt  with 

summarily  ? "  with  a  statement,  if  the  court  think  sud^    statement 

desirable  for  the  information  of  such  parent  or  guardian,  of  the  meaning 

of  the  case  being  dealt  with  summarily,  and  of  the  assizes  or  sessions  (as 

the  case  may  be)  at  which  the  child  will  be  tried  if  tried  by  a  jury. 

(8.)  Where  the  parent  or  guardian  of  a  child  is  not  present  when  the  child 
is  cmarged  with  an  indictable  offence  before  a  court  of  summary  jurisdiction, 
the  court  may,  if  they  think  it  just  so  to  do,  remand  the  child  for  the 
purpose  of  causing  notice  to  be  seryed  on  such  parent  or  guardian,  with  a 
yiew  so  far  as  is  practicable  of  securing  his  attendance  at  the  hearing  of 
the  charge,  or  the  court  may,  if  they  think  it  expedient  so  to  do,  deal 
with  the  case  summarily. 

(4.)  This  section  shaQ  not  prejudice  the  right  of  a  court  of  summary 
juris^ction  to  send  a  child  to  a  reformatory  or  industrial  schooL 
(5.)  This  sectiott  shall  n<yt  rend<^  punii^able  for  an  oflenee  any  child 


42  A  48  VioT.  wHo  is  not,  in  the  opinion  of  the  oonrt  before  whom  he  !■  ohaarged,  abore 

0.  49.        the  age  of  seven  yean,  and  of  soffioient  capacity  to  commit  orime. 

q~7  11.  (1«)  Where  a  young  person  is  charged  before  a  court  of  sommazy 

.wSS^m    j^uis^c^oi^  with  any  indictable  offence  sp^sifled  in  the  first  column  of  the 

Actj  1869.     First  Schedule  to  this  Act,  the  court,  if  they  think  it  expedient  so  to  do, 

haying  regard  to  the  character  and  antecedents  of  the  person  charged,  the 

Sommary  tiitl  n^^ture  of  the  offence,  and  all  the  droumstances  of  the  case,  and  if  the 

of  *?oim!r*Ber-  J^'"^  person  charged  with  the  offence,  when  informed  by  the  court  of  his 

BonB  (jmidL  nghi  to  be  tried  by  a  jury,  consents  to  be  dealt  with  summarily,  may  deal 

offenders).       summarily  with  the  office,  and  in  their  discretion  adjudge  such  person  if 

found  guilty  of  the  offence,  either  to  pay  a  fine  not  exceeding  ten  pounds, 

or  to  be  imprisoned  with  or  without  hard  labour,  for  any  term  not 

exceeding  three  months ;  and  if  the  young  person  is  a  male,  and,  in  the 

opinion  of  the  court,  under  the  age  of  fourteen  years,  the  courts  if  ibey 

think  it  expedient  so  to  do,  may,  either  in  substitution  for  or  in  addition 

to  any  other  punishment  under  this  Act,  adjudge  such  young  person  to  be. 

as  soon  as  practicable,  priyately  whipped  with  not  more  than  twelye 

strokes  of  a  birch  rod  by  a  constable,  in  the  presence  of  an  inspector  or 

other  officer  of  police  of  higher  rank  than  a  constable,  and  also  in  the 

presence,  if  he  desires  to  be  present,  of  the  parent  or  guardian  of  such 

young  person. 

(2.)  For  the  purpose  of  a  proceeding  under  this  section,  the  court,  at 
any  time  during  the  hearing  of  the  case  at  which  they  beoome  satisfied 
by  the  eyidence  that  it  is  expedient  to  deal  with  the  case  summarily,  shall 
cause  the  charge  to  be  reduced  into  writing  and  read  to  the  young  person 
charged,  and  then  address  a  question  to  him  to  the  following  effect :  "  Do 
you  desire  to  be  tried  by  a  jury,  or  do  you  consent  to  the  case  being  dealt 
with  summarily  ?  '*  with  a  statement,  if  the  court  think  such  statement 
desirable  for  the  information  of  the  young  person  to  whom  the  question 
is  addressed,  of  the  meaning  of  the  case  being  dealt  with  summarily,  and 
of  the  assizes  or  sessions  (as  the  case  may  be)  at  which  he  will  be  tried  if 
tried  by  a  jury.  ^ 

(8.)  This  section  shall  not  prejudice  the  right  of  a  court  of  snmmaiy 

jurisdiction  to  send  a  young  person  to  a  reformatory  or  an  industrial 

school. 

Snnmuury  trial      12.  Where  a  person  who  is  an  adult  is  charged  before  a  court  of 

with  oonaent  summary  jurisdiction  with  an  indictable  offence  specified  in  the  second 

of  adiUt.  column  of  the  First  Schedule  to  this  Act,  the  court,  if  they  think  it 

expedient  so  to  do,  having  regard  to  the  character  and  antecedents  of  the 

person  charged,  the  nature  of  the  offence,  and  all  the  circumstances  of 

the  case,  and  if  the  person  charged  with  the  offence,  when  informed  by 

the  court  of  his  right  to  be  tried  by  a  jury,  consents  to  be  dealt  with 

summarily,  may  deal  summarily  with  the  offence,   and  adjudge  such 

person,  if  found  guilty  of  the  offence,  to  be  imprisoned,  with  or  without 

hard  labour,  for  any  term  not  exceeding  three  months,  or  to  pay  a  fine  not 

exceeding  twenty  pounds. 

For  the  purpose  of  a  proceeding  under  this  sectioTi,  the  court,  at  any 
time  during  the  hearing  of  the  case  at  which  they  become  satisfied  by  the 
eyidence  that  it  is  expedient  to  deal  with  the  case  summarily,  shall  cause 
the  charge  to  be  reduced  into  writing  and  read  to  the  person  charged,  and 
then  ad£e8s  a  question  to  him  to  the  following  effect :  <'Do  yon  deeiie  to 
be  tried  by  a  jury,  or  do  you  consent  to  the  case  being  dealt  with 
sommarily  ?"  with  a  statement,  if  the  court  think  sudi  statemeont 
desirable  for  the  information  of  the  person  to  whom  the  question  is 
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addreesed,  of  tlie  meaning  of  the  case  being  dealt  with  summarily,  and  of  42  &  48  Vior. 
the  assizes  or  sessions  (as  the  case  may  be)  at  which  he  will  be  tried  if        o.  49. 
tried  by  a  jury.  S^mary 

13.  (1.)  Wliere  a  person  who  is  an  adult  is  charged  before  a  court  of  jurisdi^an^ 
summary  jurisdiction  with  an  indictable  offence  which  is  specified  in  the    Act,  1879. 

first  column  of  the  First  Schedule  to  this  Act,  and  is  not  comprised  in  the 

second  colunm  of  that  schedule,  and  the  eourt  at  any  time  during  the  ^•'^l^™*^*^!^^ 
hearing  of  the  case  become  satisfied  that  the  evidence  is  sufficient  to  put  orguilt/(S 
the  person  charged  on  his  trial  for  the  said  offence,    and  further  are  adult. 
satisfied  (either  after  such  a  remand  as  is  provided  by  this  Act  or  other- 
wise) that  the  case  is  one  which,  haying  regard  to  the  character  and 
antecedents  of  the  person  charged,  the  nature  of  the  offence,  and  all  the 
circumstances  of  the  case,  may  properly  be  dealt  with  summarily,  and  may 
be  adequately  punished  by  virtue  of  the  powers  of  this  Act,  then  the  court 
shall  cause  the  charge  to  be  reduced  into  writing  and  read  to  the  person 
charged,  and  shall  then  ask  him  whether  he  is  guilty  or  not  of  the 
charge ;  and  if  such  person  says  that  he  is  guilty,  the  court  shall  there- 
upon cause  a  plea  of   guilty  to  be  entered,  and   adjudge  him  to  be 
imprisoned  with  or  without  hard  labour,  for  any  term  not  exceeding  six 
months. 

(2.)  The  court,  before  asking,  in  pursuance  of  this  section,  the  person 
charged  whether  he  is  guilty  or  not,  shall  explain  to  him  that  he  is  not 
obliged  to  plead  or  answer,  and  that  if  he  pleads  guilty  he  will  be  dealt 
with  sunmiarily,  and  that  if  he  does  not  plead  or  answer,  or  plead  not 
guilty,  he  will  be  dealt  with  in  the  usual  course,  with  a  statement,  if  the 
court  thinks  such  statement  desirable  for  the  information  of  the  person  to 
whom  the  question  is  addressed,  of  the  meaning  of  the  case  being  dealt 
with  summtudly  or  in  the  usual  course,  and  of  the  assizes  or  sessions  (as 
the  case  may  be)  at  which  such  person  will  be  tried  if  tried  by  a  jury. 
The  court  shall  further  state  to  such  person  to  the  effect  that  he  is  not 
obliged  to  say  anything  unless  he  desires  to  do  so,  but  that  whatever  he 
says  win  be  taken  down  in  writing,  and  may  be  given  in  evidence  against 
him  upon  his  trial,  and  shall  give  him  clearly  to  understand  that  he  has 
nothing  to  hope  from  any  promise  of  favour,  and  nothing  to  fear  from  any 
threat  which  may  have  been  held  out  to  him  to  induce  him  to  make  any 
admission  or  confession  of  his  guilt,  but  that  whatever  he  then  says  may 
be  given  in  evidence  against  him  upon  his  trial,  notwithstanding  such 
promise  or  threat. 

(3.)  If  the  prisoner  does  not  plead  guHiy,  whatever  he  says  in  answer 
shall  be  taken  down  in  writing  and  read  over  to  him,  and  signed  by  a 
justice  constituting  or  forming  part  of  the  court,  and  kept  with  the 
depositions  of  the  witnesses,  and  transmitted  with  them  in  manner 
required  by  law,  and  afterwards  upon  the  trial  of  the  prisoner  may,  if 
necessary,  be  given  in  evidence  against  liim  without  further  proof  thereof, 
unless  it  is  proved  that  the  justice  purporting  to  have  signed  the  same  did 
not  in  fact  sign  the  same. 

14.  Where  a  person  who  is   an  adult  is  charged  before  a  court  of  Restriction  on 
summary  jurisdiction  with  any  indictable  offence  specified  in  the  First  summary 
Schedule  to  this  Act,  and  it  appears  to  the  court  that  the  offence  is  one  f^^fii™g<j 
which,  owing  to  a  previous  conviction  on  indictment  of  the  person  so  y^iiy  indict- 
charged,  is  punishable  by  law  with  penal  servitude,  the  court  shall  not  able  offence, 
deal  with  the  case  summarily  in  pursuance  of  this  Act. 

15.  A  child  on  summary  conviction    for   an  offence  punishable   on  Restriction  on 
summary  conviction  under  this  Act.  or  under  any  other  Act,  whether  past  punishment  of 

b 
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42  &  48  Ywt.  or  fatore,  shall  not  be  imprifloned  for  a  longer  period  than  one  month  nor 

049.        fined  a  larger  Bom  than  forty  shillingB. 

gfgfifiii^gf^         16.  If  npon  (the  hearing  of  a  charge  for  an  offenoe  punishable  on 

JuritdUAm  siui^unaiy  oonyiction  nnder  this  Act,  or  under  any  other  Act,  whether  past 

Aet^  1879.     or  future,  the  court  of  summary  jurisdiction  think  that  though  the  charge 

y^^^l —        is  proved,  the  offenoe  was  in  the  particular  ease  of  so  trifling  a  nature  that 

mary  offraiM?"  ^^  ^  inexpedient  to  inflict  any  punishment,  or  any  otiber  tLm  a  nominal 

Power  o/  oonrt  pnnishment,— 

to  diBcharge         (1.)  The  court,  without  proceeding  to  oonvietion,  may  dismisB  tl&e 
SST**^  j^*^  information,  and,  if  the  court  think  fit,  may  order  the  person 

ment™"    ~  charged  to  pay  such  damages,  not  exceeding  forty  shiUings,  and 

such  costs  of  the  proceeding,  or  either  of  them,  as  the  court 
think  reasonable;  or, 
(2.)  The  court,  upon  convicting  the  person  charged  may  discharge  him 
conditionally  on  his  giving  security,  with  or  without  sureties,  to 
appear  for  sentence  when  called  upon,  or  to  be  of  good  behaviour, 
and  either  without  payment  of  damages  and  costs,  or  subject  to 
the  payment  of  such  damages  and  costs,  or  either  of  them,  as  the 
court  think  reasonable : 
Provided  that  this  section  shall  not  apply  to  an  adult  convicted  in 
pursuance  of  this  Act  of  an  offence  of  which  he  has  pleaded  guilty,  and 
of  which  he  could  not,  if  he  had  not  pleaded  guilty,  be  convicted  by  a 
court  of  summary  jurisdiction. 
Right  to  claim      17.     (1.)  A  person  when  charged  before  a  court  of  summary  jurisdio- 
trial  by  jury  in  ^^^i  with  an  offence,  in  respect  of  the  commission  of  which  an  offender  is 
otherwUe^"^^  liable  on  summary  conviction  to  be  imprisoned  for  a  term  exceeding  three 
triable  smn-     months,  and  which  is  not  an  assault,  may,  on  appearing  before  the  court 
marily.  and  before  the  charge  is  gone  into  but  not  afterwards,  claim  to  be  tried  by 

a  jury ;  and  thereupon  the  court  of  summary  jurisdiction  shall  deal  with 
the  case  in  all  respects  as  if  the  accused  were  charged  with  an  indictable 
offence  and  not  with  an  offence  punishable  on  summary  conviction,  and 
the  offence  shall  as  respects  the  person  so  charged  be  deemed  to  be  an 
indictable  offence ;  and,  if  the  person  so  charged  is  committed  for  trial,  or 
bailed  to  appear  for  trial,  shall  be  prosecuted  accordingly,  and  the  expenses 
of  the  prosecution  shall  be  payable  as  in  cases  of  felony. 

(2.)  A  court  of  summary  jurisdiction,  before  the  charge  is  gone  into  in 
respect  of  an  offence  to  which  this  section  applies,  for  the  purpose  of 
informing  the  defendant  of  his  right  to  be  tried  by  a  jury  in  pursuance  of 
this  section,  shaU  address  him  to  the  following  effect :  "  You  are  charged 
with  an  offence  in  respect  of  the  commission  of  which  you  are  entitled,  if 
you  desire  it,  instead  of  being  dealt  with  summarily,  to  be  tried  by  a 
jury ;  do  you  desire  to  be  tried  by  a  jury  ?"  with  a  statement,  if  the  court 
think  such  statement  desirable  for  the  information  of  the  person  to  whom 
the  question  is  addressed  of  the  meaning  of  being  dealt  with  summarily, 
and  of  the  assizes  or  sessions  (as  the  case  may  he)  at  which  such  person 
will  be  tried  by  a  jury. 

(3.)  This  section  shall  not  apply  to  the  case  of  a  child  unless  the  parent 

or  guardian  of  the  child  is  present ;  but  the  court  shall  ascertain  whether 

the  parent  or  guardian  of  the  child  is  present,  and  if  he  is,  shall  address 

the  above  question  to  such  parent  or  guardian,  and  the  claim  nnder  this 

section  may  be  made  by  such  parent  or  guardian. 

Impriaonment      18.  A  court  of  summary  jurisdiction  shall  not,  by  cumulative  sentences 

*°  ^'**f*t?*        ^^  imprisonment  (other  than  for  default  of  finding  sureties)  to  take  effect 

sentenoe^not  ^  succession  in  respect  of  several  assaults  committed  on  the  same  occa- 
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sion,  impose  on  any  person  imprisonment  for  the  whole  exceeding  six  42  &  48  Vict. 
months.  ^  ^9» 

19.  Where,  in  pursuance  of   any  Act,  whether  past  or  future,  any      swmna 
person  is  adjudged  by  a  conviction  or  order  of  a  court  of  summary  juris-    Jurisdidtton 
diction  to   be  imprisoned  without  the   option  of   a  fine,  either  as  a    Act,  1879. 

punishment  for  an  offence,  or,  saye  as  hereinafter  mentioned,  for  failing  to         

do  or  to  abstain  from  doing  any  act  or  thing  required  to  be  done  or  left  ^  ®^?^  '^ 
undone,  and  such  person  is  not  otherwise  auuorised  to  appeal  to  a  oourt  of  Appeal  from 
general  or  quarter  sessions,  and  did  not  plead  guilty,  or  admit  the  truth  of  Bummary  oon- 
the  information  or  complaint,  he  may,  notwithstsmding  anything  in  the  viotion  to 
said  Act,  appeal  to  a  court  of  genend  or  quarter  sessions  against  such  ^^!?^  ^' 
conviction  or  order ;  BMsionfl. 

Provided  that  this  section  shall  not  apply  where  the  imprisonment  is 
adjudged  for  failure  to  comply  with  an  order  for  the  payment  of  money, 
for  the  finding  of  sureties,  for  the  entering  into  any  recognizance,  or  for 
the  giving  of  any  security. 

20.  Oourt  of  summary  jurisdiction  to  sit  at  a  petty  sessional  or  occa- 
sional court-house,  &o.  (11  &  12  Vict.  c.  43). 

21.  Special  provisions  as  to  warrants  of  commitment  for  non-payment 
of  sums  of  money,  and  as  to  warrants  of  distress. 

Supplemental  Provisions. 

22.  (1.)  The  clerk  of  every  court  of  summary  jurisdiction  shall  keep  a  Register  of 
register  of  the  minutes  or  memorandums  of  all  the  convictions  and  orders  ^^^  ^^  Bom- 
of  such  court,  and  of  such  other  proceedings  as  are  directed  by  a  rule  ?"^  janadic- 
under  this  Act  to  be  registered,  and  shall   keep  the  same  with   such 
particulars  and  in  such  form  as  may  be  from  time  to  time  directed  by  a 

rule  under  this  Act. 

(2.)  Such  register,  and  also  any  extract  from  such  register  certified  by 
the  clerk  of  the  court  keeping  the  same  to  be  a  true  extract,  shall  be  primd 
facie  evidence  of  the  matters  entered  therein  for  the  purpose  of  informing  a 
court  of  summary  jurisdiction  acting  for  the  same  coxmty,  borough,  or 
place  as  the  court  whose  convictions,  orders,  and  proceedings  are  entered 
in  the  register ;  but  nothing  in  this  section  shall  dispense  with  the  legal 
proof  of  a  previous  conviction  for  an  offence  when  requifed  to  be  proved 
against  a  person  charged  with  another  offence. 

(3.)  The  register  kept  by  any  particular  derk,  in  pursuance  of  this 
section,  may  be  distinguished  by  the  name  of  his  petty  sessional  division, 
or  by  such  name  or  description  as  may  be  directed  by  a  rule  under  this 
Act. 

(4.)  The  entries  relating  to  each  minute,  memorandum,  or  proceeding 
shall  be  either  entered  or  signed  by  the  justice  or  one  of  the  justices 
constituting  the  court,  by  or  before  whom  the  conviction  or  order  or 
proceeding  referred  to  in  the  minute  or  memorandum  was  made  or  had ; 
except  that  when  a  court  of  summary  jurisdiction  is  not  a  petty  sessional 
court  a  return  signed  as  aforesaid,  and  made  and  entered  in  the  register 
in  manner  provided  by  a  rule  under  this  Act,  shall  suffice. 

(5.)  Every  sum  paid  to  the  derk  of  a  court  of  summary  jurisdiction 
in  accordance  with  the  Sunamary  Jurisdiction  Acts,  and  the  appropriation 
of  such  sum,  shall  be  entered  and  authenticated  in  such  manner  as  may 
be  from  time  to  time  directed  by  a  rule  under  this  Act. 

(6.)  Every  such  register  shall  be  open  for  inspection,  without  fee  or 
reward,  by  any  justice  of  the  peace,  or  by  any  person  authorised  in  that 
behalf  by  a  justice  of  the  peace  or  by  a  Secretary  of  State. 

h  2 


12  A  43  Vicr.      ?3.  (1.)  A  penon  shall   gire  seooritj  mder  tidfl  Act»  wbetlier   as 

c  49.        principal  or  maety,  either  by  the  deposit  of  mcauj  with  the  eledE  of  the 

ooart,  or  by  an  oral  or  written  acknowledgment  of  the  imdertakiiig  or 

j^^^Sd^<m   <^<>^^i^^  ^  which  and  of  the  som  for  which  he  is  boond,  in  siidi 

Actt  1S79.    manner  and  form  as  may  be  for  the  time  being  directed  by  any  role 

made  in  pursoance  of  tlus  Act,  and  evidence  of  soch  security  may  be 

Bagnktf  ops  M  provided  by  entry  thereof  in  the  register  nnder  this  Aoi  of  prooeediiiga 
toklm"^^  of  a  oonrt  of  sommary  jurisdiction  or  otherwise  as  may  be  directed  by 
panoance  of    >ach  role. 

Aet.  (2.)  Any  sum  which  may  become  due  in  pnrsoanoe  of  a  security  under 

this  Act  from  a  sureiy  shall  be  recoverable  summarily,  in  manner  diiected 
by  this  Act  with  respect  to  a  civil  debt,  on  complaint  by  a  constable  or  by 
tne  derk  of  the  court  directing  such  security  to  be  given,  or  by  some  other 
pezBon  authorised  for  the  purpose  by  that  court  or  any  other  court  of 
summary  jurisdiction  for  the  same  county,  borough,  or  place. 

(3.)  A  court  of  summary  jurisdiction  may  enforce  payment  of  any  sum 
due  l^  a  principal  in  pursnance  of  a  security  under  this  Act  which  appears 
to  such  court  to  be  forfeited,  in  like  manner  as  if  that  sum  were  adjudged 
by  a  court  of  summaiy  jurisdiction  to  be  paid  as  a  fine  which  the  statute 
provides  no  mode  of  enforcing,  if  the  security  was  given  for  a  sum 
adjudged  by  a  conviction,  and  in  any  other  case  in  like  manner  as  if  it 
were  a  sum  adjudged  by  a  court  of  summary  jurisdiction  to  be  paid  as  a 
civil  debt ;  provided  that  before  a  warrant  of  distress  for  the  sum  is 
issued^  such  notice  of  the  forfeiture  shall  be  served  on  the  said  principal, 
and  in  such  manner  as  may  be  directed  for  the  time  being  by  rules  under 
this  Act,  and  subject  thereto  by  the  court  authorising  the  security  or  by 
any  court  to  whom  application  is  made  for  the  issue  of  the  warrant. 

(4.)  Any  sum  paid  by  a  surety  on  behalf  of  his  principal  in  respect  of 
a  security  under  this  Act,  together  with  all  costs,  charges,  and  expenses 
incurred  by  such  surety  in  respect  of  that  security,  shall  be  deemed  a 
civil  debt  due  to  him  &-om  the  principal,  and  may  be  recovered  before  a 
court  of  summary  jurisdiction  in  manner  directed  by  this  Act  with 
respect  to  the  recovery  of  a  civil  debt  which  is  recoverable  summarily. 

(5.)  Where  security  is  given  under  this  Act  for  pajrment  of  a  sum  of 
money,  the  payment  of  such  sum  shall  be  enforced  by  means  of  such 
security  in  substitution  for  other  means  of  enforcing  such  payment 
Power  of  court  24.  (1.)  Where  a  person  is  charged  before  a  court  of  summary  juris- 
of  Bmnmary  diction  with  an  indictable  ofiPence,  with  which  a  court  of  summaiy 
nrnand^fOT  j^nisdiction  has  or  may  have  under  the  circumstances  in  this  Act 
Indictftble  mentioned  power  to  deal  sununarily,  the  court  before  whom  such  person 
offence.  is  charged,  without  prejudice  to  any  other  power  that  it  may  possess, — 

(a.)  may,  for  the  purpose  of  ascertaining  whether  it  is  expedient  to 

deal  with  the  case  summarily,  either  before  or  during  the  hearing 

of  the  case,  from  time  to  time  adjourn  the  case  and  remand  the 

person  accused ;  and 

(&.)  if  such  court  is  not  at  the  time  of  the  charge  a  petty  sessional 

court,  and  the  court  think  the  case  proper  to   be   dealt  with 

summarily,  may  adjourn  the  case  and  remand  the  person  accused 

until  the  next  practical  sitting  of  a  petty  sessional  court. 

(2.)  A  person  may  be  remanded  under  this  section  in  like  manner  in  all 

respects  as  a  person  accused  of  an  indictable  offence  may  be  remanded 

under  section  twenty-one  of  the  Act  of  the  session  of  the  eleventh  and 

twelfth  years  of  the  reign  of  Her  present  Majesty,  chapter  forty-two, 

intituled,  "An  Act  to  facilitate  the  performance  of  the  duties  of  justices 
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of  the  peace  out  of  sessions  within  England  and  Wales  with  respect  to  42  &  43  Yicr. 
persons  charged  with  indictable  ofiFences,"  with  this  addition,  that  where        ^**'^- 
he  is  remanded  to  the  next  practicable  sitting  of  a  petty  sessional  court  he      Summary 
may  be  remanded  for  more  than  eight  days.  Jurisc^wn 

25.  The  power  of  a  conrt  of  summary  jurisdiction,  upon  complaint  of     Actj  1879. 
any  person,  to  adjudge  a  person  to  enter  into  a  recognisance  and  find  -,^ — 
sureties  to  keep  the  peace  or  to  be  of  good  behaviour  towards  such  first-  ^^J^JUJJrtof 
mentioned  person,  shall  be  exercised  by  an  order  upon  complaint,  and  the  Bummary 
Summary  Jurisdiction  Acts  shall  apply  accordingly,  and  the  complainant  jurisdlotion  in 
and  defendant  and  witnesses  may  be  called  and  examined  and  cross- cm®  of  •are*"®* 
examined,  and  the  complainant  and  defendant  shall  be  subject  to  costs,  as  ^]^^ 

in  the  case  of  any  other  complaint.  poaae. 

The  court  may  ordef i;he  defendant,  in  default  of  compliance  with  the 
order,  to  be  imprisoned  for  a  period  not  exceeding,  if  the  court  be  a 
petty  sessional  court,  six  months,  and  if  the  court  be  a  court  of  summary 
jurisdiction  other  than  a  petty  sessional  court,  fourteen  days. 

26.  Where  a  person   has   been  committed  to  prison   by  a  court  of  Power  of  petty 
summary  jurisdiction  for  default  in  finding  sureties,  any  petty  sessional  ^o^^onal  court 
court  for  the  same  county,  borough,  or  place  may,  on  application  made  to  votIm  w-der 
them  in  manner  directed  by  a  rule  made  in  pursuance  of  this  Act,  by  him  for  aarotiea. 
or  by  some  one  acting  on  his  behalf,  inquire  into  the  case  of  the  person 

80  committed ;  and  if  upon  new  evidence  produced  to  such  court  or  proof 
of  a  change  of  circumstances  the  court  think,  having  regard  to  all  the 
droumstances  of  the  case,  that  it  is  just  so  to  do,  they  may  reduce  the 
amount  for  which  it  is  proposed  the  sureties  or  surety  should  be  bound, 
or  dispense  with  the  sureties  or  surety,  or  otherwise  deal  with  the  case  as 
the  court  may  think  just. 

27.  Where  an  indictable  offence  is  under  the  circumstances  in  this  Act  RegnlatioiiB  as 
mentioned  authorised  to  be  dealt  with  summarily,—  ^ff^'^^^'^dSdt 

(1.)  The  procedure  shall,  until  the  court  assume  the  power  to  deal  with  ^^^Bam- 
such  offence  summarily,  be  the  same  in  all  respects  as  if  the  marily. 
offence  were  to  be  dealt  with  throughout  as  an  indictable  offence ; 
but  when  and  so  soon  as  the  court  assume  the  power  to  deal  with 
such  offence  summarily,  the  procedure  shall  be  the  same  from  and 
after  that  period  as  if  the  offence  were  an  offence  punishable  on 
sunmiary  conviction  and  not  on  indictment,  and  the  provisions 
of  the  Acts  relating  to  offences  punishable  on  summary  conviction 
shall  apply  accordingly  ;  and 

(2.)  The  evidence  of  any  witness  taken  before  the  court  assumed  the 
said  power  need  not  be  taken  again;  but  every  such  witness 
shall,  if  the  defendant  so  require  it,  be  recalled  for  the  purpose 
of  oroes-examination ;  and 

(3.)  The  conviction  for  any  such  offence  shall  be  of  the  same  effect  as 
a  conviction  for  the  offence  on  indictment,  and  the  court  may 
make  the  like  order  for  the  restitution  of  property  as  might  have 
been  made  by  the  court  before  whom  the  person  convicted  would 
have  been  tried  if  he  had  been  tried  on  indictment ;  and 

(4.)  Where  the  court  have  assumed  the  power  to  deal  with  the  case 
summarily,  and  dismiss  the  information,  they  shall,  if  required, 
deliver  to  the  person  charged  a  copy  certified  under  their  hands 
of  the  order  of  such  dismissal,  and  such  dismissal  shall  be  of 
the  same  effect  as  an  acquittal  on  a  trial  on  indictment  for  the 
offence;  and 

(5.)  The  conviction  shall  contain  a  statement  either  as  to  the  plea  of 
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42  ft  48  Vict.  gnilt  j  of  an  adult,  or  in  the  case  of  a  child  as  to  the  consent  or 

^^  otherwise  of  his  parent  or  guardian,  and  in  the  case  of  any  other 

Summam  person  of  the  consent  of  such  penon,  to  be  tried  by  a  court  of 

JuruS^um  summary  jurisdiction  ;  and 

Act,  1879.         (6.)  The  order  of  dismissal  shall  be  transmitted  to  and  filed  by  the 

derk  of  the  peace  in  like  manner  as  tbe  conyiction  is  required  by 

the  Summary  Jurisdiction  Act,  1848,  to  be  transmitted  and 

filed,  and  togetber  with  the  order  of  fJ^amiBftftl  or  the  conviction, 

as  the  case  may  be,  there  shall  be  transmitted  to  and  filed  by 

such  clerk  in  each  case  the  written  charge,  the  depositians  of  the 

witnesses,  and  the  statement,  if  any,  of  tiie  accused. 

Cost  of  proie-      28.  Where  an  indictable  offence  (the  expenses  of  the  prosecution  of 

cation  of  in-    ^hidi  would  otherwise  have  been  payable  out  of  the  local  rate)  is  dealt 

offences  dealt   ^^  summarily  in  pursuance  of  this  Act  by  a  court  of  summary  juris- 

with  fom-        diction,  the  expenses  of  the  prosecution  of  such  offence  shall  be  payable 

manly.  in  manner  provided  by  this  section. 

The  court  dealing  summarily  with  any  such  indictable  offence  may,  if 
It  seem  fit,  grant  to  any  person  who  preferred  the  charge,  or  appeared  to 
prosecute  or  give  evidence,  a  certificate  of  the  amount  of  the  compensation 
which  the  court  may  deem  reasonable  for  his  expenses,  trouble,  and  loss 
of  time  therein,  subject,  nevertheless,  to  such  regulations  as  may  be  from 
time  to  time  made  by  a  Secretary  of  State  with  respect  to  the  payment  of 
costs  in  the  case  of  indictable  offences ;  and  the  amount  named  in  the 
certificate  may  include  the  fees  payable  to  the  clerk  of  the  court  of 
summary  jurisdiction,  and  the  fees  payable  to  the  derk  of  the  peace  for 
filing  the  convictions,  depositions,  and  other  documents  requix^  to  be 
filed  by  him  under  this  Act,  and  such  other  expenses  as  are  by  law 
payable  when  incurred  before  a  commitment  for  trial ;  and  every  certifi- 
cate so  granted  shall  have  the  effect  of  an  order  of  court  for  the  payment 
of  the  expenses  of  a  prosecution  for  felony,  made  in  pursuance  of  the  Act 
of  the  seventh  year  of  King  George  the  Fourth,  chapter  sixty-four, 
intituled  "An  Act  for  improving  the  administration  of  criminal  justice 
in  England,"  and  the  Acts  amending  the  same ;  and  the  amount  named 
in  such  certificate  shall  be  paid  in  like  manner  as  the  expenses  specified 
in  such  order  would  have  been  paid. 
Power  of  the  29.  (1.)  The  Lord  High  Chancellor  of  Oreat  Britain  may  from  time 
Lord  ^'^*'^"  to  time  make,  and  when  made,  rescind,  alter,  and  add  to,  rules  in  relation 
rolM.  ^  ^  ^^  following  matters,  or  any  of  them ;  that  is  to  say, 
—11  &  12  (^)  The  giving  security  tmder  this  Act ;  and 

Viet.  0. 48.  (&.)  The  forms  to  be  used  under  the  Summary  Jurisdiction  Acts,  or 

any  of  them,  including  the  forms  of  any  recognisance  mentioned 
in  this  Act ;  and 
(c.)  The  costs  and  charges  payable  under  distress  warrants  issued  by  a 

court  of  summary  jurisdiction ;  and 
(d)  Adapting  to  the  provisions  of   this  Act  and  of  the  Summary 
Jurisdiction  Act,  1848,  the  procedure  before  courts  of  summary 
jurisdiction  under  any  Act  passed  before  the  Summary  Jurisdic- 
tion Act,  1848 ;  and 
(«.)  Begulating  the  form  of  the  account  to  be  rendered  by  clerks  of 
courts  of  summary  jurisdiction  of  fines,  fees,  and  other  sums 
received  by  them,  and  providing  for  the  discontinuance  of  any 
existing  account  rendered  unnecessary  by  the  aforesaid  account ; 
and 
(/.)  Any  other  matter  in  relation  to  which  rules  are  authorised  or 


•  •  t 
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required  to  be  made  under  or  for  the  purpose  of  carrying  into  42  &  48  Yior. 
effect  this  Act.  c  *»• 

(2.)  The  Lord  Chancellor  may,  in  the  exercise  of  the  power  given  him      clZI" 
by  this  section,  annul,  alter,  or  add  to  any  forms  contained  in  the  Sam-    JurwHuwn 
mary  Jurisdiction  Act,  1848,  or  any  forms  relating  to  summary  pro-    Act,  1S7^. 
ceedmgs  contained  in  any  other  Act.  

(3.)  Any  rule  purporting  to  be  made  in  pursuance  of  this  section  shall 
be  laid  before  both  Houses  of  Parliament  as  soon  as  may  be  after  it  is 
made,  if  Parliament  be  then  sitting,  or  if  not  then  sitting,  within  one 
month  after  the  commencement  of  the  then  next  session  of  Parliament, 
and  shall  be  judicially  noticed. 

80.  Power  to  provide  petty  sesdonal  oourt-houBe. 


Pabt  TL — ^Ameiidment  of  Pbooisdubil 

82.  Application  of  provisions  respecting  appeals  to  quarter  sessions  to 
appeals  under  prior  Acts. 

SS.  (1.)  Any  person  aggrieved  who  desires  to  question  a  conviction.  Appeal  from 
order,  determination,  or  other  proceeding  of  a  court  of  summary  juris-  ^^  ?urSS^ 
diction  on  the  ground  that  it  is  erroneous  in  point  of  law,  or  is  in  tion  by  speoial 
excess  of  jurisdiction,  may  apply  to  the  court  to  state  a  special  case  setting  oase— 88  &  39 
forth  the  facts  of  the  case  and  the  grounds  on  which  the  proceeding  is  '^io^  ^  77. 
questioned,  and  if  the  court  decline  to  state  the  case,  may  apply  to  the 
High  Court  of  Justice  for  an  order  requiring  the  case  to  be  stated. 

(2.)  The  application  shall  be  made  and  the  case  stated  within  such  time 
and  in  such  manner  as  may  be  from  time  to  time  directed  by  rules  tmder 
this  Act,  and  the  case  shall  be  heard  and  determined  in  manner  prescribed 
by  rules  of  court  made  in  pursuance  of  the  Supreme  Court  of  Judicature 
Act,  1875,  and  the  Acts  amending  the  same ;  and,  subject  as  aforesaid, 
the  Act  of  the  session  of  the  twentieth  and  twenty-first  year  of  the  reign 
of  Her  present  Majesty,  chapter  forty-three,  intituled  "An  Act  to 
improve  the  administration  of  the  law  so  far  as  respects  summary  pro- 
ceedings before  justices  of  the  peace,''  shall,  so  far  as  it  Ib  appUcable, 
apply  to  any  special  case  stated  under  this  section  as  if  it  were  stated 
under  that  Act. 

Provided  that  nothing  in  this  section  shall  prejudice  the  statement  of 
any  special  case  under  that  Act. 

84.  (1.)  Where  a  power  is  given  by  any  future  Act  to  a  court  of  Sammarj 
summary  jurisdiction  of  requiring  any  person  to  do  or  abstain  from  doing  o'den. 
any  act  or  thing  other  than  the  payment  of  money,  or  of  requiring  any 
act  or  thing  to  be  done  or  left  tmdone  other  than  the  payment  of  money, 
and  no  mode  is  prescribed  of  enforcing  such  requisition,  the  court  mav 
exercise  such  power  by  an  order  or  oilers,  and  may  annex  to  any  such 
order  any  conditions  as  to  time  or  mode  of  action  which  the  coi:^  may 
think  just,  and  may  suspend  or  rescind  any  such  order  on  such  under- 
taking being  given  or  condition  being  performed  as  the  court  may  think 
just,  and  generally  may  make  such  arrangement  for  carrying  into  effect 
such  power  as  to  the  court  seems  meet. 

(2.)  A  person  making  default  in  complying  with  an  order  of  a 
court  of  summary  jurisdiction  in  relation  to  any  matter  arising  under  any 
future  Act  other  than  the  payment  of  money,  shall  be  punished  in  the 
prescribed  manner,  or  if  no  punishment  is  prescribed,  may  in  the 
discretion  of  the  court  be  ordered  to  pay  a  sum  (to  be  enforced  as  a  dvil 
debt  recoverable  summarily  under  this  Act)  not  exceeding  one  pound  for 
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42  &  43  Vior.  every  day  daring  which  he  ib  in  default,  or  to  be  imprisoned  until  lie  has 

G.  49.        remedied  his  default : 

Sunanarv         Provided  that  a  person  shall  not,  for  non-compliance  with  the  requisition 

JurisfHctwn    of  a  court  of  summaiy  jurisdiction,  whether  made  by  one  or  more  orders. 

Act,  1879.     to  do  or  abstain  from  doing  any  act  or  thing,  be  liable  under  this  section 

—        to  imprisonment  for  a  period  or  periods  amounting  in  the  aggr^^te  to 

more  than  two  months,  or  to  the  payment  of  any  sums  exceeding  in  the 

aggregate  twenty  potmds. 

85.  Eeoovery  of  civil  debts  in  court  of  summary  jurisdiction — 82  &  83 

Vict.  c.  62—88  &  89  Vict.  c.  90. 

Summons  of         86.  Where  a  court  of  summary  jurisdiction  for  any  county,  borough, 

witnesHwhen   q,  place,  would  have  power  to  issue  a  summons  to  a  witness,  if  such 

k^sdioSon  of  "^^^^^8  were  within  the  said  county,  borough,  or  place,  and  such  witness 

a  court  of        i*  believed  to  be  within  some  other  county,  borough,  or  place  in  England, 

summary         such  court  may  issue  a  summons  to  such  witness  in  like  manner  as  if 

J^"8^i°*>o°.—  such  witness  were  within  the  jurisdiction  of  such  court ;  and  any  court 

c  43  °*  ^^   summary  jurisdiction   for  the   county,   borough,  or  place  in   which 

the  witness  may  be,  or  be  believed  to  be,  may,  on  proof  on  oath,  or  such 

solemn   declaration   as  provided  by  this  Act,  of  the  signature  to   the 

summons,   indorse  the   summons,  and  the  witness,   on   service  of  the 

sunmions  so  indorsed  and  on  payment  or  tender  of  a  reasonable  amount 

for  his  expenses,  shall  obey  the  summons,  and  in  default  shall  be  liable  to 

be  apprehended  or  otherwise  proceeded  against  either  in  the  county, 

borough,  or  place,  in  which  the  summons  was  issued,  or  in  that  in  which 

the  witness  may  happen  to   be,  in  manner  directed  by  the   Summary 

Jurisdiction  Act,  1848,  as  if  such  witness  had  been  duly  summoned  by  a 

court  of  summary  jurisdiction  for  the  county,  borough,  or  place  in  wluch 

such  witness  is  apprehended  or  proceeded  against. 

Summons  or        87.  A  warrant  or  summons  issued  by  a  justice  of  the  peace  under  the 

^•™^'Jot      Summary  Jurisdiction  Act,  1848,  or  any  other  Act,   whether  past  or 

deathof  future,  or  otherwise,  shall  not  be  avoided  by  reason  of  the  justice  who 

justice,  Ac.—   Bigned  the  same  d3ring  or  ceasing  to  hold  office. 

11  &  12  Yiot      88.  A  person  taken  into  custody  for  an  offence  without  a  warrant  shall 

c.  48.  i3e  brought  before  a  court  of  summary  jurisdiction  as  soon  as  practicable 

^5*^  °ij^"u°  ^^^  ^®  "•  ^°  taken  into  custody,  and  if  it  is  not  or  will  not  be  practicable 

oS;^  wamnt'  *^  ^^S  ^^^^  before  a  court  of  summaiy  jurisdiction  within  twenty-four 

'  hours  c^r  he  is  so  taken  into  custody,  a  superintendent  or  inspector  of 

police  or  other  officer  of  police  of  equal  or  superior  rank,  or  in  charge 

of  any  police  station,  shall  inquire  into  the  case,  said,  except  where  the 

offence  appears  to  such  superintendent,  inspector,  or  officer  to  be  of  a 

serious  nature,  shall   discharge  the   prisoner,   upon  his  entering   into 

a  recognisance,  with  or  without  sureties,  for  a  reasonable  amount,  to 

appear  before  some  court  of  summary  jurisdiction  at  the  day,  time,  and 

place  named  in  the  recognisance. 

^'^'risiou  as       39,  The  following  enactments  shall  apply  to  proceedings  before  courts 

Sm[°Ao  '       ^^  summary  jurisdiction ;  (that  is  to  say,) 

1.  The  description  of  any  offence  in  the  words  of  the  Act,  or  any 

order,  byelaw,  regulation,  or  other  document  creating  the  offence, 
or  in  similar  words,  shall  be  sufficient  in  law ;  and 

2.  Any  exemption,  proviso,  excuse,  or  qualification,  whether  it  does  or 

does  not  accompany  in  the  same  section  the  description  of  the 
offence  in  the  Act,  order,  byelaw,  regulation,  or  other  document 
creating  the  offence,  may  be  proved  by  the  defendant  but  need  not 
be  specified  or  negatived  in  the  information  or  complaint ;  and,  if 
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80  specified  or  negatived,  no  proof  in  relation  to  the  matter  so  42  &  13  Vior. 
specified   or  negatived    shall   be   required   on   the  part   of    the        ^'^^' 
informant  or  complainant ;  and  Sunmaru 

8.  A  warrant  of  commitment  shall  not  be  held  void  by  reason  of  any    JvrwUctwn 
defect  therein,  if  it  be  therein  alleged  that  the  offender  has  been     ^ct^  1^79. 
convicted  or  ordered  do  or  to  abstain  from  doing  any  act  or 
thing  required  to  be  done  or  left  undone,  and  there  is  a  good  and 
valid  conviction  or  order  to  sustain  the  same ;  and 

4.  A  warrant  of  distress  shall  not  be  deemed  void  by  reason  only  of 

any  defect  therein,  if  it  be  therein  alleged  that  any  conviction  or 
order  has  been  made,  and  there  is  a  good  and  valid  conviction  or 
order  to  sustain  the  same,  and  a  person  acting  tmder  a  warrant  of 
distress  shall  not  be  deemed  a  trespasser  from  the  beginning  by 
reason  only  of  any  defect  in  the  warrant,  or  of  any  irregularity  in 
the  execution  of  the  warrant,  but  this  enactment  shall  not 
prejudice  the  right  of  any  person  to  satisfaction  for  any  special 
damage  caused  by  any  defect  in  or  irregularity  in  the  execution  of 
a  warrant  of  distress,  so  however  that  if  amends  are  tendered 
before  action  brought,  and  if  the  action  is  brought  are  paid  into 
court  in  the  action,  and  the  plaintiff  does  not  recover  more  than 
the  sum  so  tendered  ar.d  paid  into  court,  the  plaintiff  shall  not  be 
entitled  to  any  costs  incurred  after  such  tender,  and  the  defendant 
shall  be  entitled  to  costs,  to  be  taxed  as  between  solicitor  and 
client;  and 

5.  All  forfeitures  not  pecuniary  which  are  incurred  in  respect  of  an 

offence  triable  by  a  court  of  summary  jurisdiction,  or  which  may 
be  enforced  by  a  court  of  summary  jurisdiction,  may  be  sold  or 
disposed  of  in  such  manner  as  the  court  having  cognisance  of  the 
case  or  any  other  court  of  summary  jurisdiction  for  the  same 
county,  borough,  or  place  may  direct,  and  the  proceeds  of  such 
sale  shall  be  applied  in  the  like  manner  as  if  the  proceeds  were  a 
fine  imposed  under  the  Act  on  which  the  proceeding  for  the 
forfeiture  is  founded. 
41.  In  a  proceeding  within  the  jurisdiction  of  a  court  of  summary  Proof  by 

jurisdiction,  without  prejudice  to  any  other  mode  of  proof,  service  on  a  declaration  ot 
'  •  '^    *  ..  •'  j-^.'  .,         Bervioe  of  pro- 

person  of  any  summons,  notice,  process,  or  document,  required  or  ^^^  hand- 
authorised  to  be  served,  and  the  handwriting  and  seal  of  any  justice  of  writing,  &o. 
the  peace,  or  other  officer  or  person,  on  any  warrant,  summons,  notice, 
process,  or  document,  may  be  proved  by  a  solemn  declaration  taken 
before  a  justice  of  the  peace,  or  before  a  commissioner  to  administer 
oaths  in  tiie  Supreme  Oourt  of  Judicature,  or  before  a  derk  of  the  peace 
or  a  registrar  of  a  Oounty  Oourt ;  and  any  declaration  purporting  to  be 
so  taken  shall,  until  the  contnury  is  shown,  be  sufficient  proof  of  the 
statements  contained  therein^  and  shall  be  received  in  evidence  in  any 
oourt  or  legal  proceeding,  without  proof  of  the  signature  or  of  the 
official  character  of  the  person  or  persons  taking  or  signing  the  same  ; 
and  the  fee,  if  any,  for  taking  such  declaration  shall  be  such  sum,  not 
exceeding  one  shilling,  as  may  be  directed  by  rules  made  in  pursuance  of 
this  Act,  and  any  such  fee  shall  be  costs  in  the  matter  or  proceeding  to 
which  it  relates. 

The  declaration  may  be  in  the  form  provided  by  a  rule  under  this  Act, 
and,  if  any  declaration  made  under  this  section  is  untrue  in  any  material 
particular,  the  person  wilfully  making  such  false  declaration  shall  be 
guilty  of  wilful  and  corrupt  perjury. 


XXTl  APPENDIX. 

42  ft  43  Vict.      42.  When  a  court  of  summary  jurisdiction  has  fixed,  as  respects  any 
^-  ^^'        recognisance,  the  amount  in  which  the  principal  and  the  sureties  (if  any) 
Summary     ^^^  ^  he  bound,  the  recognisance,  notwithstanding  anything  in  this  or 
Jvrisdictum   Any  Other  Act,  need  not  be  entered  into  before  such  court,  but  may. 
Act,  1879.     subject  to  any  rules  made  in  pursuance  of  this  Act,  be  entered  into  by  the 
jj^  "".""        parties  before  any  other  court  of  summary  jurisdiction,  or  before  any 
takenoufof^  clerk  of  a  court  of  summary  jurisdiction,  or  before  a  superintendent  or 
court.  inspector  of  police,  or  other  officer  of  police  of  equal  or  superior  rank, 

or  in  charge  of  any  police  station,  or,  where  any  of  the  partiei  is  in 
prison,  before  the  governor  or  other  keeper  of  such  prison ;  and  there- 
upon all  the  consequences  of  law  shall  ensue,  and  the  proTLdons  of  this 
Act  with  respect  to  recognisances  taken  before  a  court  of  summary 
jurisdiction  shall  apply,  as  if  the  recognisanoe  had  been  entered  into 
before  the  said  court  as  heretofore  by  law  required. 
48.  Procedure  an  the  execution  of  dietresa  warrants. 
Betum  by  44.  Where  any  property  has  been  taken  from  a  person  charged  before  a 

^r**®*"^'®^^'*  court  of  summary  jurisdiction  with  any  offence  punishable  either  on 
taken^firom  iii^ictment  or  on  summary  conviction,  a  report  shall  be  made  by  the 
prisoner.  police  to  such  court  of  summary  jurisdiction  of  the  fact  of  such  property 

haying  been  taken  from  the  person  charged,  and  of  the  particuliurs  of 
such  property,  and  the  court  shall,  if  of  opinion  that  the  property,  or  any 
portion  thereof,  can  be  returned  consistently  with  the  interests  of  justice, 
and  with  the  safe  custody  of  the  person  charged,  direct  such  property,  or 
any  portion  thereof,  to  be  returned  to  the  person  charged,  or  to  such 
other  person  as  he  may  direct. 
Local  jarisdic-     45.  Where  a  person  is  charged  with  an  indictable  offence  mentioned  in 
S^der  t^  A^t.  ^^  ^^*  Schedule  to  this  Act  before  a  court  of  summary  jurisdiction  for 
'  any  county,  borough,  or  place,  and  the  court  have  jurisdiction  to  commit 
such  person  for  trial  in  such  county,  borough,  or  place,  although  the 
offence  was  not  committed  therein,  such  court  shall  also  have  jurisdiction 
to  deal  with  the  offence  summarily  in  pursuance  of  this  Act. 
Qeneral  pro-        46.  For  the  purposes  of  the  trial  of  any  offence  punishable  on  summary 
J^^oiM  M  to     conviction  under  this  Act  or  under  any  other  Act,  whether  past  or  future, 
ti^  ^^  wuiB  *^®  following  provisions  shall  have  effect— 

of  Bunmaiy        (^0  Where  the  offence  is  committed  in  any  harbour,  river,  arm  of  the 
juriBdiotion.      sea,  or  other  water,  tidal  or  other,  which  runs  between  or  forms  the 
boundary  of  the  jurisdiction  of  two  or  more  courts  of  summary  juris- 
diction, such  offence  may  be  tried  by  any  one  of  such  courts. 

(2.)  Where  the  offence  is  committed  on  the  botmdaiy  of  the  jurisdiction 
of  two  or  more  courts  of  summary  jurisdiction,  or  within  the  distance  of 
five  hundred  yards  of  any  such  boundary,  or  is  begun  within  the  juris- 
diction of  one  court  and  completed  within  the  jurisdiction  of  another 
court  of  summary  jurisdiction,  such  offence  may  be  tried  by  any  one 
of  such  courts. 

(8.)  Where  the  offence  is  committed  on  any  person,  or  in  respect 
of  any  property,  in  or  upon  any  carriage,  cart,  or  vehicle,  whatsoever 
employed,  in  a  journey,  or  on  board  any  vessel  whatsoever  employed  in  a 
navigable  river,  lake,  canal,  or  inland  navigation,  the  person  accused  of 
such  offence  may  be  tried  by  any  court  of  summary  jimsdiction  through 
whose  jurisdiction  such  carriage,  cart,  vehicle,  or  vessel  passed  in  the 
course  of  the  journey  or  voyage  during  which  the  offence  was  committed  ; 
and,  where  the  side,  bank,  centre,  or  other  part  of  the  highway,  road, 
river,  lake,  canal,  or  inland  navigation  along  which  the  carriage,  cart, 
vehicle,  or  vessel  passed  in  the  course  of  su^  journey  or  voyage  is  the 
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boundary  of  the  jnrisdiotion  of  two  or  more  courts  of  summary  jurisdiotion,  42  A  48  Vict. 
a  person  may  be  tried  for  sacb  offence  by  any  one  of  such  courts.  ^'  ^d- 

(4.)  Any  offence  which  is  authorised  by  this  section  to  be  tried  by  any      Sumnarv 
court  of  summaiy  jurisdiction  may  be  dealt  with,  heard,  tried,  determined,     Jyris^twn 
adjudged,  and  punished,  as  if  the  offence  had  been  wholly  committed    Act^  1879, 
within  the  jurisdiction  of  such  court.  

47.  Application  of  Actio  sums  leviable  by  distress  or  payable  under  order. 

48.  Anything  required  by  this  Act  to  be  done  by,  to,  or  before  a  derk  As  to  clerk  of 
of  a  court  of  sunmiaiy  jurisdiction  shall  be  done  by,  to,  or  before  the  ^'"^  ?'  .■™* 
salaried  derk  to   a  petty  sessional  division  under  section  flye  of  the  tion^^  a  41 
Justices  Olerks  Act,  1877,  and,  where  there  is  more  than  one  such  clerk,  'Vlot  o.  48. 
by  either  of  such  olerks  or  by  such  of  those  clerks  as  a  court  of  summary 
jurisdiction  for  such  division  from  time  to  time  direct ;  and,  if  any  other 

person  acts  as  the  derk  to  a  court  of  summary  jurisdiction  acting  in  and 
for  such  division,  such  person,  subject  to  any  rules  made  under  this  Act, 
shall  be  deemed  for  the  purposes  of  this  Act  to  have  acted  as  the  deputy 
of  such  salaried  derk,  and  shall  make  a  return  to  the  salaried  derk  of  all 
matters  done  by  such  court,  and  of  all  matters  which  the  derk  of  the 
court  is  required  to  enter  in  a  register  or  otherwise  to  record  : 

Provided,  that  nothing  in  this  section  shall  apply  where  the  court  of 
sunmazy  jurisdiction  is  a  court  to  whose  derk  section  five  of  the  Justices' 
Olerks  Act,  1877,  does  not  apply ;  that  is  to  say,  the  justices  of  a 
borough,  or  a  metropolitan  police  court,  or  any  stipendiary  or  other 
magistrate,  the  salary  of  whose  clerk  is  regulated  under  any  Act  of 
Parliament,  other  than  the  Justioes'  Olerks  Act,  1877,  and  the  prindpal 
Act  therein  mentioned. 

49.  In  this  Act,  if  not  inconsistent  with  the  context,  the  following  Special  deflni- 
expressions  have  the  meanings  hereinafter  respectively  assigned  to  them ;  ^^^  ^^^^ 
that  is  to  say,  Ao^5  &  6 

The  expression   "  Seoretai^  of   State  "  means  one  of  Her  Majesty's  wiiL  4,  &  76. 

Prindpal  Secretaries  of  State. 
The  expression  "  child "  means  a  person  who,  in  the  opinion  of  the 

court  before  whom  he  is  brought,  is  under  the  age  of  twdve  years. 
The  expression  ''young  person"  means  a  person  who,  in  the  opinion 

of  the  court  before  whom  he  is  brought,  is  of  the  age  of  twdve 

years  and  under  the  age  of  sixteen  years. 
The  expression  "  adult "  means  a  person  who,  in  the  opinion  of  the 

court  before  whom  he  is  brought,  is  of  the  age  of  sixteen  years  or 

upwards. 
The  expression  "  person  "  indudes  a  duld,  young  person,  and  adult, 

and  also  indudes  a  body  corporate. 
The  expression  ''  guardian,"  in  relation  to  a  child,  indudes  any  person, 

who,  in  the  opinion  of  the  court  having  coflnisanoe  of  any  case  in 

which  a  diild  is  concerned,  has,  for  the  time  being,  the  diarge  of  or 

control  of  such  child. 
The  expression  "  prescribed  "  means  prescribed  or  provided  by  any  Act 

which  relates  to  any  offences,  penalties,  fines,  costs,  sums  of  money, 

orders,  proceedings,  or  matters,  to  the  punishment,  recovery,  making, 

or  conduct  of  which  the  Sunmiary  Jurisdiction  Acts  expressly  or 

impliedly  apply  or  may  be  applied. 
The  expression  "past  Act"  means  any  Act  passed  before  the  com- 
mencement of  this  Act,  exclusive  of  this  Act. 
The  expression  **  future  Act "  means  any  Act  passed  after  the  oom- 

menoeaieDt  of  this  Act. 
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42  &  43  Vict.      The  expression  "  fine  **  includes  any  pecuniary  penalty  or  pecuniary 

^  *^'  forfeiture,  or  pecuniary  compensation  payable  under  a  conviction. 

Summary         '^®  expression  "  county  "  includes  any  county,  riding,  division,  parts, 

Jurisdictum  ^^  liberty  of  a  county  having  a  separate  court  of  quarter  sessions. 

Act,  1879.         The  expression  "  borough  *'  means  a  borough  subject  to  the  provisions 

of  the  Municipal  Corporations  Act^  1835,  and  the  Acts  amending  the 

same. 

The  expression  "  local  rate  "  means  as  respects  any  county,  borough,  or 

place,  any  county  rate,  borough  rate,  or  other  local  rate  out  of  which 

the  costs  of  the  prosecution  of  any  felony  committed  within  such 

county,  borough,  or  place  are  payable. 

The  expressions  "sum  adjudged  to  be  paid  by  a  conviction,"  and  "  sum 

adjudged  to  be  paid  by  an  order,"  respectively  include  any  costs 

adjudged  to  be  paid  by  the  conviction  or  order,  as  the  case  may  be, 

of  which  the  amount  is  ascertained  by  saoh  conviction  or  order. 

General    defi-      50.  In  this  Act  and  any  future  Act,   if  not  inconsistent   with   the 

nitions  »ppU-  context,  the   followinff  expressions  shall  have  the  meaninff  hereinafter 

cable  to  thia  x*     i  •        j  i     ii  .i    .  .    . 

and  future       respectively  assigned  to  them  ;  that  is  to  say, 

Aot6~ll&12      The  expression  "The  summary  Jurisdiction  Act,  1848,"  shall  mean 
Vict  0. 43.  the  Act  of  the  session  of  the  eleventh  and  twelfth  years  of  the  reign 

of  Her  present  Majesty,  chapter  forty-three,  intituled  *'  An  Act  to 
facilitate  the  performance  of  the  duties  of  justices  of  the  peaoe  out  of 
sessions  within  England  and  Wales  with  respect  to  summary  convio- 
tions  and  orders  :  " 
The  expression  "  The  Summary  Jurisdiction  Acts  "  and  the  expression 
"  The  Summary  Jurisdiction  (English)  Acts  "  shall  respectively  mean 
the  Summary  Jurisdiction  Act,  1848,  and  this  Act  and  any  Act,  past 
or  future,  amending  the  Summary  Jurisdiction  Act^  1848,  or  this 
Act: 
The  expression  "  court  of  summary  jurisdiction  "  shall  mean — 

Any  justice  or  justices  of  the  peace  or  other  magistrate,  by  what- 
ever name  called,  to  whom  jurisdiction  is  given  by  or  who  ia 
or  are  authorised  to  act  under  the  Summary  Jurisdiction  Acts  or 
any  of  such  Acts : 
In  any  future  Act,  if  not  inconsistent  with  the  context— 

The  expression  "  petty  sessional  court "  shall  have  the  same  mean- 
ing as  it  has  in  this  Act : 
The  expression    "occasional  court-house"   shall     mean    such  poUoe 
station  or  other  place  as  is  for  the  time  being  appointed  in  pur- 
suance of  this  Act  to  be  used  as  an  occasional  oovt-house. 

Application  of  Acta. 

Applieatioii  of      51.  The  following  regulations  shall  be  made  for  the  purpose  of  faoilitat- 
Summary        ]j^g  j^j^^  application  of  the  Summary  Jurisdiction  Acts  to  any  future  Act ; 

Acts.  O.)  Where  in  any  future  Act,  any  offence  is  directed  or  authorised  to 

be  prosecuted  summarily  or  on  summary  conviction,  or  any  fine 
is  authorised  to  be  recovered  summarily  or  on  summary  convic- 
tion, or  other  words  are  used  implying  that  such  offence  is  to  be 
prosecuted  or  fine  is  to  be  recovered  in  manner  provided  by  the 
Summary  Jurisdiction  Acts,  the  Summary  Jurisdiction  Acts  shall 
apply  accordingly ;  and 
('2.)  Where  in  any  future  Act  any  sum  of  money  is  directed  or  autho- 
rised to  be  recovered  before  a  court  of  summary  jurisdiction,  or 
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OD  complaint  made  to  a  oonrt  of  summary  joriadiction,  or  words  42  A  48  Vior. 
are  used  (whether  by  aathorising  the  sum  to  be  recovered  sum-        ^-  ^d> 
marily  or  in  a  sximmary  manner  or  otherwise)  which  imply  that       ^    7 
such  sum  of  money  is  to  be  recovered  before  a  conrt  of  summary    Jurisdi^on 
jurisdiction  or  in  manner  provided  by  the  Summary  Jurisdiction    Act,  1879. 

Acts,  the  Summary  Jurisdiction  Acts  shall  apply  accordingly;         

and 
(8.)  Where  in  any  future  Act  a  court  of  summary  jarisdiction  is  autho- 
rised to  order  or  require  a  person  to  do  or  abstain  from  doing  any 
act  or  thing  other  that  the  payment  of  a  sum  of  money ;  or  where 
in  pursuance  of  any  such  Act,  any  act  or  thing  other  than  the 
payment  of  a  sum  of  money  is  required  or  authorised  by  an  order 
of  a  court  of  summary  jurisdiction  to  be  done,  or  is  declared 
capable  of  being  enforced  summarily,  or  by  summary  order  ;  or 
where  in  any  such  Act  any  words  are  used  implying  that  such 
act  or  thing  is  to  be  enforced  in  manner  provided  by  the  Sum- 
mary Jurisdiction  Acts,  the  Summary  Jurisdiction  Acts  shall 
apply  accordingly. 

Savings  and  Construction. 

52.  The  provisions  of  this  Act  which  enable  a  court  of  summary  juris-  SaTing  for 
diction,  notwithstanding  any  enactment  to  the  contrary,  to  impose  im-  Army,    Navy 
prisonment  without  hard  labour,  and  reduce  the  prescribed  period  thereof,  5J^^S|f*  f''^ 
or  do  either  of  such  acts,  and  in  the  case  of  a  fine,  if  it  be  imposed  as  in  ^ 
respect  of  a  first  offence,  to  reduce  the  prescribed  amount  thereof,  and  in 

the  case  of  imprisonment,  to  impose  a  fine  in  lieu  of  imprisonment,  shall 
not  apply  to  any  proceedings  taken  under  any  Act  relating  to  any  of  Her 
Majesty's  regular  or  auxiliary  forces. 

53.  The  Summary  Jurisdiction  Acts  shall  apply  to  all  information,  Application  of 
complaints,  and  other  proceedings  before  a  court  of  summary  jurisdiction  Smnmary 
under  the  statutes  relating  to  the  Post  Office.  A^I^^PoBt 

Eveiy  offence  under  the  statutes  relating  to  the  Post  Office  for  which  a  otBoB    Inland 
person  who  is  liable  to  forfeit  a  sum  not  exceeding  twenty  pounds  may  be  Reyenue,  and 
prosecuted  before  a  court  of  summary  jurisdiction  in  manner  provided  by  CoBtoms. 
the  Smnmary  Jurisdiction  Acts. 

The  Summaiy  Jurisdiction  Acts  shall,  notwithstanding  any  special  pro- 
visions to  the  contrary  contained  in  any  of  the  statutes  relating  to  Her 
Majesty's  revenue  under  the  control  of  the  Oommissioners  of  Inland 
Revenue  or  the  Oomnussioners  of  Customs,  apply  to  all  informations, 
complaints,  and  other  proceedings  before  a  court  of  summary  jurisdiction 
under  or  by  virtue  of  any  of  any  of  the  said  statutes : 

Provided,  that  where  the  sum  adjudged  by  conviction  imder  or  by 
virtue  of  any  of  the  said  statutes  to  be  paid  exceeds  fifty  poxmds,  the 
period  of  imprisonment  imposed  by  a  court  of  summary  jurisdiction  in 
respect  of  the  non-pa3anent  of  such  sum,  or  in  respect  of  the  default  of  a 
sufficient  distress  to  satisfy  such  sum,  may  exceed  three  months  but  shall 
not  exceed  six  months. 

54.  This  Act  shall  apply  to  the  levying  of  sums  adjudged  to  be  paid  by  Application 
an  order  in  any  matter  of  bastardy,  or  by  an  order  which  is  enforceable  as  ^d  constrac- 
an  order  of  affiliation,  and  to  the  imprisonment  of  a  defendant  for  non-  xx^^o  V^^ 
payment  of  such  sums,  in  like  manner  as  if  an  order  in  any  such  matter,  or  ^  ^^ 

so  enforceable  were  a  conviction  on  information,  and  shall  apply  to  the 
proof  of  the  service  of  any  summons,  notice,  process,  or  document  in  any 
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42  A  48  Vior.  matter  of  bastardy,  and  of  any  handwriting  or  seal  in  any  Baoh  matter,  and 
o.  49.        to  an  appeal  from  an  order  in  any  matter  of  bastardy. 
olZ  Nothing  in  this  Act  shall  authorise  a  court  of  summary  juiisdiction  to 
JuHsSdtwn   '^^oe  the  amount  of  a  fine  where  the  Act  prescribing  such  amount 
Act,  1879.     carries  into  effect  a  treaty,  convention,  or  agreement  with  a  foreign  rtate, 
and  such  treaty,  convention,  or  agreement  stipulates  for  a  fine  of  a  mini- 
mum amount. 

This  Act  shall  be  oonstrued  as  one  with  the  Summary  Jurisdlotion  Act, 
1848,  so  far  as  is  consistent  with  the  tenour  of  such  Acts  reepeetiTely,  and 
save  as  aforesaid  shall  be  subject  to  the  exceptions  specified  in  seetioii 
thirty-fiye  of  the  Summary  Jurisdiction  Act,  1848  : 

Provided,  that  the  provisions  contained  in  sections  thirty-three  and 
thirty-four  of  the  Summary  Jurisdiction  Act,  1848,  as  to  the  Acts  relate 
ing  to  the  police  in  the  metropolis  and  in  the  city  of  London,  and  relating 
to  the  powers  of  justices  witldn  the  metropolitan  poHoe  district,  shall  not 
apply  to  or  restrict  the  operation  of  this  Act. 

This  Act  shall  not  apply  to  any  information,  complaint,  or  other  sum- 
mary proceeding  laid,  made,  or  instituted  before  the  commencement  of 
this  Act,  or  in  respect  of  an  offence  committed,  or  any  act  done,  or  any 
cause  which  arose  before  the  commencement  of  this  Act,  and  any  sudi 
information,  complaint,  or  other  proceeding  as  aforesaid  may  be  laid, 
made,  instituted,  and  proceeded  with  in  the  same  manner  as  U  this  Ad 
had  not  been  passed. 

Bepeal  of  55.  There  shall  be  repealed  as  from  the  commencement  of  this  Act — 

^^^'  (1.)  The  Acts  mentioned  in  the  Second  Schedule  to  this  Act  to  the 

extent  in  the  third  column  of  that  schedule  mentioned ;  and 
(2.)  So  much  of  any  other  Act  as  is  inconsistent  with  this  Act. 
Provided  that  this  repeal  shall  not  affect — 

(1.)  Anything  duly  done  or  suffered  before  the  commencement  of  this 

Act  under  any  enactment  hereby  repealed ;  or 
(2.)  Any  right  or  privilege  acquired  or  any  liability  incurred  before  the 
commencement  of  this  Act  under  any  enactment  hereby  repealed  ; 
or 
(3.)  Any  imprisonment,  fine,  forfeiture,  or  other  punishment  incurred 
or  to  be  incurred  in  respect  of  any  offence  committed  before 
the  commencement  of  this  Act  under   any  ensK^tment  hereby 
repealed;  or 
(4.)  The  institution  or  prosecution  to  its  termination  of  any  investiga- 
tion or  legal  proceeding  or  any  other  remedy  for  prosecuting  any 
such  offence  or  ascertaining,  enforcing,  or  recovering  any  such 
liability,  imprisonment,  fine,  forfeiture,  or  punishment  as  afore- 
said, and  any  such  investigation,  legal   proceeding,  and  remedy 
may  be  carried  on  as  if  this  repeal  had  not  been  enacted. 
Where  any  unrepealed  Act  of  Parliament  incorporates  or  refers  to  any 
provisions  of  any  Acts  hereby  repealed,  such  unrepealed  Act  shall  be 
deemed  to  incorporate  or  refer  to  the  corresponding  provisions  of  this 
Act. 
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42  A  48  ViOT 
FIRST  SCHEDULE.  0.49. 

IHDIOKABLB  OVFBIGH  WHIOB  CAN  Bl  UmAJa  WTTEL  SOlfMABILT  UVDBB  IHIB  AOT.  a 

_        Otomnarv 
Jurisdiction 
Act,  IS79. 


FXBR  OOLTTinr. 

Tonag  Porsonfl  consenting  and  Adults 
ideading  Grdltjr. 


1.  Simple  laroeny 


2.  Offenoee  deolared  by  any  Act  for 
the  tizne  being  in  foroe  to  be  punishable 
as  simple  larmny. 


SBOom)  OoLoior. 
Adults  oonsentlng. 


8.  Laroeny   from  or  stealing    from 
the  person. 


4.  Larceny  as  a  clerk  or  serrant. 


6.  Embezzlement  by  a  clerk  or  ser- 
Tant. 


6.  Beoelying  stolen  goods,  that  is  to 
say,  committing  any  of  the  offences  re- 
lating to  property  spedfled  in  the  ninety- 
first  and  ninety-fifth  sections  of  the  Lar- 
ceny Act,  1861  (being  the  Act  of  the 
session  of  the  twenty-foorth  and  twenty- 
fifth  years  of  the  reign  of  Her  present 
Majesty,  chapter  ninety-six},  or  in  either 
of  such  sections. 


7.  Aiding,  abetting,  oonnseOing,  or 
procnring  &e  commission  of  simple  lar- 
ceny, or  of  an  offence  declared  by  any 
Act  for  the  time  being  in  foroe  to  be 
pnmshable  as  simple  liurceny,  or  of  lar- 
oeny, or  stealing  6om  the  person,  or  of 
larceny  as  a  clerk  or  servant. 


8.  Attempt  to  commit  simple  larceny, 
or  an  offence  declared  by  any  Act  for  the 
time  being  in  force  to  be  punishable  as 
simple  larceny,  or  to  commit  larceny 
from  or  steal  from  the  person,  or  to 
commit  larceny  as  a  clerk  or  servant. 


1.  Simple  laroeny,  where  the  valae  of 
the  whole  of  the  property  alleged  to  have 
been  stolen  does  not  in  the  opinion  of  the 
court  before  whom  the  charge  is  brought 
exceed  forty  shillings. 

2.  OfEteioes  declared  by  any  Act  for  the 
time  being  in  foroe  to  be  punishable  as 
simple  laroeny,  where  the  value  of  the 
whde  of  the  property  alleged  to  have 
been  stolen,  destroyed,  injured,  or  other- 
wise dealt  with  by  the  offender  does  not 
in  the  opinion  of  the  court  before  whom  the 
charge  is  brought  exceed  forty  shillings. 

8.  Laroeny  from  or  stealing  from  the 
person,  where  the  value  of  the  whole  of 
the  property  alleged  to  have  been  stolen 
does  not  in  the  opinion  of  the  court  before 
whom  the  charge  is  brought  exceed  forty 
shillings. 

4.  Larceny  as  a  clerk  or  servant,  where 
the  value  of  the  whole  of  tiie  property 
alleged  to  have  been  stolen  does  not  in 
the  opinion  of  the  court  before  whom  the 
charge  is  brought  exceed  forty  shillings. 

5.  Embezzlement  by  a  clerk  or  servant, 
where  the  value  of  the  whole  of  the  pro- 
perty alleged  to  have  been  embezzled  does 
not  in  the  opinion  of  the  court  before  whom 
the  charge  is  brought  exceed  forty  shillings. 

6.  Receiving  stolen  goods,  that  is  to  say, 
committing  any  of  the  offences  relating  to 
property  specified  in  the  ninety-first  and 
ninety-fifth  sections  of  the  Lurceny  Act, 
1861  (being  the  Act  of  the  session  of  the 
twenty-fourth  and  twenty-fifth  years  of 
the  reign  of  Her  present  Majesty,  chapter 
ninety-six),  or  in  either  of  such  sections, 
where  the  value  of  the  whole  of  the  pro- 
perty alleged  to  have  been  received  does 
not  in  the  opinion  of  the  court  before  whom 
the  charge  is  brought  exceed  forty  shillings. 

7.  Aiding,  abetting,  counselling,  or  pro- 
curing the  commission  of  simple  larceny, 
or  of  an  offence  declared  by  an^  Act  for 
the  time  being  in  force  to  be  punishable  as 
simple  larceny,  or  of  larceny  or  stealing 
from  the  person,  or  of  larceny  as  a  clerk 
or  servant,  where  the  value  of  the  whole 
of  the  pr(^rty  which  is  the  subject  of  the 
alleged  onence  does  not  in  the  opinion  of 
the  court  before  whom,  the  charge  is 
brought  exceed  forty  shillings. 

8.  Attempt  to  conmiit  simple  laroeny, 
or  an  offence  declared  by  any  Act  for  the 
time  being  in  foroe  to  be  punishable  as 
simple  larceny,  or  to  commit  larceny  from 
or  steal  from  the  person,  or  to  commit 
larceny  as  a  clerk  or  servant. 


XXXll 


AFPBNDIX. 


42  A  48  Vior.      ^^i"  -^ot  phall  apply  to  any  of  the  following  offences  when  alleged  to  hs^e 

0.  49.  oommitted  by  a  young  person  in  like  manner  as  if  suoh  offence  were  included  in  11m 
first  column  of  the  schedule ;  that  is  to  say. 


Summary 
JwrisdicHoR 
Act,  1879. 


(1.) 


C2.) 


To  any  offence  in  relation  to  railways  and  railway  carriages  mantioiied  in 
section!  thirty-two  and  thirty- three  of  the  Act  of  the  session  of  the  twenty- 
fourth  and  twenty-fifth  years  of  tiie  reign  of  Her  present  Majesty,  efaApter 
one  hundred,  intituled  "An  Act  to  consolidate  and  amend  the  statute  law  of 
England  and  Iroland  relating  to  offences  against  the  person  ;**  and 
To  any  offence  relating  to  railways  mentioned  in  section  thirty-fiTO  of  the  Aot 
of  the  session  of  the  twenty-fourth  and  twenty-fifth  years  of  the  reign  of 
Her  present  Majesty,  chapter  ninety-scTen,  intituled  **  An  Act  to  oonaolidste 
and  amend  the  statute  law  of  England  and  Ireland  relating  to  malioloiis 
injuries  to  property  ;**  and 
(3.)  To  any  indictable  offence,  either  under  the  Post  Office  Laws  or  proaeoated  by 
Her  Majesty's  Postmaster-Qenezal ;  and  for  the  purpose  of  this  ^^roTidon  tiM 
expression    **  Post  Office  Laws*'  has  the  same  meaning  as  it  has  m  the  Act  of 
the  session  of  the  seventh  year  of  the  reign  of  King  William  the  Fourth  and 
the  first  year  of  the  reign  of  Her  present  Majesty,  chapter  thirty-six,  intituled 
**  An  Act  for  consolidating  the  laws  relative  to  offences  against  the  Poet  OlBoe 
of  the  United  Kingdom,  and  for  regulating  the  judicial  administration  of  the 
Post  Office  Laws,  and  for  explaining  certain  terms  and  expressions  employed 
in  those  laws,"  and  the  Acts  amen^g  the  same. 


SECOND    SOHEDULE. 


Session  and  Chapter. 


10  &  11  Vict.  c.  82 


11  &  12  Vict  0.  48 


Extent  of  BepeaL 


18  &  14  Vict.  c.  87 
18&19Vict.  c.  126 


27  &  28  Vict,  c  80 


27  &  28  Vict.  c.  110 


28  A  29  Vict.  o.  127 
81  &  82  Vict.  c.  116 


84  &  85  Vict  c  78 


An  Act  for  the  more  speedy 
trial  and  punishment  of 
juvenile  offenders. 

An  Act  to  facilitate  the  per- 
formance of  the  duties  of 
justices  of  the  peace  out  of 
sessions  within  England  and 
Wales  with  respect  to  sum- 
mary convictions  and  orders. 


An  Act  for  the  further  exten- 
sion of  summary  jurisdiction 
in  cases  of  larceny. 

An  Act  for  diminishing 
expense  and  delay  in  the 
administration  of  Oriminal 
Justice  in  certain  cases. 

An  Act  to  extend  the  provi- 
sions of  the  Oriminal 
Justice  Act,  1855,  to  the 
Liberties  of  the  Cinque 
Ports,  and  to  the  district  of 
Romney  Marsh  in  the  county 
of  Kent. 

An  Act  for  the  amendment  of 
the  law  relating  to  the  miti- 
gation of  penalties. 

An  Act  to  amend  the  law  re- 
lating to  small  penalties 

An  Act  to  amend  the  law 
relating  to  Larceny  and 
Embezzlement. 

An  Act  to  amend  the  law 
respecting  the  Inspection 
and  Re^rolation  of  Rsilways.  | 


The  whole  Act. 


The  following  words  in  sectiaD 
thirty-five :  ^  Nor  to  any  in- 
formation or  complaint  or 
other  proceeding  under  or  by 
virtue  of  any  of  the  statutes 
relating  to  Her  Majesty^ 
Revenue  of  Excise  or  Cus- 
toms, Stamps,  Taxes,  or  Poet 
Office." 

The  whole  Act,  in  so  far  as 
relates  to  England. 

The  whole  Act^  in  so  far  as 
relates  to  England,  except 
sections  eighteen,  twenty, 
twenty-two,  twenty-three, 
and  twenty-four. 

The  whole  Act. 


The  whole  Act,  so  far  as  rolateB 
to  England. 

The  whole  Act 

Section  two,  in  so  far  as  relates 
to  England. 

Section  thirteen,  in  so  far  as 
relates  to  England. 
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42  &  43  ViOT, 

PBEVENTION  OF   OEIME  AOT,    1879.  ^ 

42  &  43  ViOT.  CAP.  55.  ^^ t/ 

An  Act  to  reduce  the  Mmimum  Term  of  Penal  Servitude  in  the  case  of  a        ^^' 
previous  conviction,  and  to  amend  the  Law  with  respect  to  the  notifications 
and  reports  made  under  sections  five  and  eight  of  the  Prevention  of  Crimes 
Act,  1871.— [15<A  August.  1879.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  Whereas  by  section  two  of  the  Penal  Servitude  Act,  1864,  it  is  Repeal  of  27 
enacted  as  follows  :  "  Where  any  person  shall  on  indictment  be  convicted  *  ^^  ^^®*-  °' 
of  any  crime  or  offence  punishable  with  penal  servitude,  after  having  miiiiinnin*"for° 
been  previously  convicted  of  felony,  or  in  Scgtland,  of  any  crime  (whether  term  sentenoe 
such  previous  conviction  shall  have  taken  place  upon  an  indictment,  or  of  penal  servi- 
under  the  provisions  of  the  Act  passed  in  the  eighteenth  and  nineteenth  tuoe— 27  &  28 
of  Victoria,  chapter  one  hundred  and  twenty-six),  the  least  sentence  of  ^^^**  °'  *^' 
penal  servitude  that  can  be  awarded  in  sudi  case  shall  be  a  period  of 

seven  years : "  and  it  is  expedient  to  repeal  the  said  enactment:  Be  it 
therefore  enacted  as  follows  : 

So  much  of  section  two  of  the  Penal  Servitude  Act,  1864,  as  is  above 
recited  is  hereby  repealed  so  far  as  regards  any  sentence  awarded  after  the 
commencement  of  this  Act. 

2.  Whereas  by  section  five  of  the  Prevention  of  Crimes  Act,  1871,  it  Amendment 
is  enacted  as  follows  :  of  84  &  36 

"  Every  holder  of  a  licence  granted  under  the  Penal  Servitude  Acts  ^^  g  g  "^  ' 
who  is  at  large  in  Great  Britain  or  Ireland  shall  notify  the  place  of  his  notification  of 
residence  to  the  chief  ofificer  of  police  of  the  district  in  which  his  residence  residence  and 
is  situated,  and  shall,  whenever  he  changes  such  residence  within  the  same  reports  by 
police  district  notify  such  change  to  the  chief  oflScer  of  police  of  that  ?^^^^*^^°^*^" 
district,  and  whenever  he  changes  his  residence  from  one  police  district  g^^^  offender 
to  another  shall  notify  such  change  of  residence  to  the  chief  ofificer  of  under  super- 
police  of  the  district  which  he  is  leaving  and  to  the  chief  officer  of  police  vision  of  the 
of  the  police  district  into  which  he  goes  to  reside ;  moreover,  every  male  S^y^^  i  jo 
holder  of  such  a  licence  as  aforesaid  shall,  once  in  each  month,  report 
himself  at  such  time  as  may  be  prescribed  by  the  chief  officer  of  police 
of  the  district  in  which  such  holder  may  be,  either  to  such  chief  officer 
himself  or  to   such  other  person  as  that  officer  may  direct,  and   such 
report  may,  according  as  such  chief  officer  directs,  be  required  to  be  made 
personally  or  by  letter : " 

And  whereas  by  section  eight  of  the  same  Act  a  like  provision  is  made 
in  the  case  of  persons  who,  on  conviction,  have  been  sentenced  to  be 
subject  to  the  supervision  of  the  police  : 

And  whereas  it  is  expedient  to  make  further  provision  with  respect  to 
the  said  notification  and  report :  Be  it  therefore  enacted  as  follows  : 

Any  holder  of  a  licence  required  under  section  five,  and  any  person 
subject  to  the  supervision  of  the  police  required  under  section  eight  of  the 
Prevention  of  Crimes  Act,  1871,  to  notify  his  residence  or  any  change  of 
his  residence  to  a  chief  officer  of  police  shall  comply  with  such  require- 
ment by  personally  presenting  himself  and  declaring  his  place  of  residence 
to  the  constable  or  person  who  at  the  time  when  such  notification  is  made 

c 


XX&iy  AVPKHDIX. 

i2M  4Z  Vicr.  IS  in  duttgo  of  die  poliee  sUtioB  or  office  of  wliidi  soiioe  lias  been  gmn 
^  ^'       to  each  liolder  or  penon  ae  tlie  pbee  for  raoemng  liis  notification,  or  if 
pffgfaiiif^  ^f  iu>  soch  notioe  bae  been  giren,  in  cbaige  fA  tbe  cbief  office  of  such  chief 
Crimt  Act,    otBeer  of  police. 

1879.  The  power  of  tbe  cbief  officer  of  a  pofioe  distriet  to  direct  tbmt  tbe 

reporte  reqaiied  bj  eectioDii  fire  and  eight  of  the  Prerention  of  Giimes  Act. 
1871.  to  be  made  bj  holden  of  licenoes  and  persons  sobject  to  the 
saperriidon  of  the  police  shall  be  made  to  some  other  person,  shall  extend 
to  aathoiise  him  to  direct  sach  reports  to  be  made  to  the  constable  or 
person  in  charge  of  any  particular  police  station  or  office  without  naming 
the  iodiTidaal  person. 

Any  appointment,  direction,  or  anthority  purporting  to  be  signed  by 
the  chief  officer  of  police,  and  to  have  been  made  or  giren  for  the 
purposes  of  this  Act,  or  of  sections  Stc  and  eight  of  the  Prerention  of 
Crimes  Act,  1871,  or  one  of  them,  shall  be  eridence,  until  the  contrary 
is  prored,  that  the  appointment,  direction,  or  authority  thereby  made  or 
giyen  was  duly  made,  or  given  by  the  chief  officer  of  police,  and  evidence 
that  it  appears  from  the  records  kept  by  authority  of  the  chief  officer  of 
police  that  a  person  required  as  above  mentioned  to  notify  his  residence 
or  change  of  residence  or  make  a  report  bas  failed  to  comply  with  such 
requirement,  shall  be  primd  fade  evidence  that  the  person  has  not 
complied  with  such  requirement,  but  if  the  person  charged  alleges  that 
he  made  such  notification  or  report  to  any  particular  person  or  at  any 
particular  time,  the  court  shall  require  the  attendance  of  such  persons 
as  may  be  necessary  to  prove  the  truth  or  falsehood  of  such  allegation. 

Commsnee-  3.  This  Act  shall  come  into  operation  on  the  first  day  of  September, 

msDt  of  Act.    one  thousand  eight  hundred  and  seventy-nine  (which  day  is  in  this  Act 
referred  to  as  the  commencement  of  this  Act). 

Short  title.  4,  This  Act  may  be  cited  as  the  Prevention  of  Crime  Act,  1879. 
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STATUTES     AND     PARTS     OP     STATUTES 
APPECTING    THE    CRIMINAL    LAW, 

PASSED  IN  THE  SESSION  OF  PARLIAMENT  OF  1880. 


MEBOHANT   SEAMEN  (PAYMENT    OF   WAGES   AND   RATING) 

ACT,  1880. 

43  &  44  ViOT.  0.  16. 

An  Act  to  amend  the  Law  relating  to  the  Ferment  of  Wages  and  Bating  of 

Merchant  Seamen. — \^ind  August,  1880.] 

5.  Where  a  ship  is  about  to  arrive,  is  arriving,  or  has  arrived  at  the  Penalty  for 
end  of  her  voyage,  every  person,  not  being  in  Her  Majesty's  service  or  ^*°jB  °^, 
not  being  duly  authorised  by  law  for  the  purpose,  who —  withonl;  per- 

(a.)  goes  on   board  the  ship,  without  the  permission  of  the  master,  misBion  before 
before  the  seamen  lawfully  leave  the  ship  at  the  end  of  their  seamen  leave, 
engagement,  or  are  discharged  (whichever  last  happens) ;  or,  ^  ^^  ^aP 

(5.)  being  on  board  the  ship  remains  there  after  being  warned  to  leave  goS  °" 
by  the  master,  or  by  a  police  oflBcer,  or  by  any  ofiScer  of  the 
Board  of  Trade  or  of  the  Customs, 
shall  for  every  such  offence  be  liable  on  summary  conviction  to  a  fine  not 
exceeding  twenty  pounds,  or,  at  the  discretion  of  the  court,  to  imprisonment 
for  any  term  not  exceeding  six  months  ;  and  the  master  of  the  ship  or  any 
officer  of  the  Board  of  Trade  may  take  him  into  custody,  and  deliver  him  up 
forthwith  to  a  constable  to  be  taken  before  a  court  or  magistrate  capable 
of  taking  cognizance  of  the  offence,  and  dealt  with  according  to  law. 

10.  The  following  provisions  shall  from  the  commencement  of  this  Act  Desertion  and 
have  operation  within  the  United  Kingdom.  absence  with- 

A  seaman   or  apprentice   to   the   sea  service   shall  not   be  liable   to  l^ig  y-^f""^^ 
imprisonment    for    deserting    or    for    neglecting   or    refusing    without  iq4^ 
reasonable  cause  to  join  his  ship  or  to  proceed  to  sea  in  his  ship,  or  for 
absence  without  leave  at  any  time  within  twenty-four  hours  of  his  ship's 
sailing  from  any  port,  or  for  absence  at  any  time  without  leave  and 
without  sufficient  reason  from  his  ship  or  from  his  duty. 

Whenever,  either  at  the  commencement  or  during  the  progress  of  any 
voyage,  any  seaman  or  apprentice  neglects  or  refuses  to  join  or  deserts 
from  or  refuses  to  proceed  to  sea  in  any  ship  in  which  he  is  duly  engaged 
to  serve,  or  is  found  otherwise  absenting  himself  therefrom  without  leave, 
the  master  or  any  mate,  or  the  owner,  ship's  husband,  or  consignee  may, 
with  or  without  the  assistance  of  the  local  police  officers  or  constables, 
who  are  hereby  directed  to  give  the  same,  if  required,  convey  him  on 
board :  Provided  that  if  the  seaman  or  apprentice  so  requires  he  shall 
first  be  taken  before  some  court  capable  of  taking  cognizance  of  the 
matters  to  be  dealt  with  according  to  law ;  and  that  if  it  appears  to  the 
court  before  which  the  case  is  brought  that  the  seaman  or  apprentice  has 

c2 
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and  Hating) 
Act,  1880. 


43  A  U  Yicr.  been  oonyeyed  on  board  or  taken  before  the   court   on   improper   or 

0. 16.        insufBcient  gronndfl,  the  master,  mate,  owner,  ship's  husband,  or  consignee, 

M  chohi  Sea-  ^  *'^®  ^^^^^  ^^^  ^'  ®^*^  incur  a  penalty  not  exceeding  twenty  pounds, 

mm  (/'ayifwni  hut   Buch  penalty,  if  inflicted,  shall  be  a  bar  to  any  action   for   false 

of  Wages     imprisonment. 

If  a  seaman  or  apprentice  to  the  sea  service  inteods  to  absent  himself 
from  his  ship  or  his  duty,  he  may  give  notice  of  his  intention,  either  to 
the  owner  or  to  the  master  of  the  ship,  not  less  than  forty-eight  hours 
before  the  time  at  which  he  ought  to  be  on  board  his  ship ;  and  in 
the  event  of  such  notice  being  given,  the  court  shaU  not  exercise  any  of 
the  powers  conferred  on  it  by  section  two  hundred  and  forty-seven  of  the 
Merchant  Shipping  Act»  1854. 

Subject  to  the  foregoing  provision  of  this  section,  the  powers  conferred 
by  section  two  hundred  and  forty-seven  of  the  Merchant  Shipping  Act, 
1854,  may  bo  exercised,  notwithstanding  the  abolition  of  imprisonment 
for  desertion  and  similar  offences,  and  of  apprehension  without  warrant. 

Nothing  in  this  section  shall  affect  section  two  hundred  and  thirty-nine 
of  the  Merchant  Shipping  Act,  1854. 


Forgery  of 
croasiDg  of 
order. 


Fraud  and 
forgery — 3  & 
4  Vict.  c.  96— 
11  &  12  Vict. 
0.88-24  A 
26  Vict.  c.  98 
—24  &  25 
Vict.  c.  96. 


POST  OFFICE  (MONEY  ORDERS)  ACT,  1880. 

43  &  44  Vict.  c.  33. 

An  Act  relating  to  Post  Office  Money  Orders^ — \lth  Septembei\  1880.] 

3.  Any  person  who,  with  intent  to  defraud,  obliterates,  adds  to,  or 
alters  any  such  lines  or  words  on  an  order  issued  under  this  Act,  as  would 
in  the  case  of  a  cheque,  be  a  crossing  of  that  cheque,  or  knowingly 
offers,  utters,  or  disposes  of  any  order,  with  such  fraudulent  obliteration, 
addition,  or  alteration,  shall  be  guilty  of  felony,  and  be  liable  to  the  like 
punishment  as  if  such  order  were  a  cheque :  Provided  always,  that  any 
banker  or  corporation  or  company  acting  as  bankers  in  the  United 
Kingdom,  who,  in  collecting  in  such  capacity  for  any  principal,  shall  have 
received  payment  or  been  allowed  by  the  Postmaster-General  in  account 
in  respect  of  any  money  order  issued  under  this  Act,  or  of  any  document 
purporting  to  be  such  a  money  order,  shall  not  incur  liability  to  anyone 
except  such  principal  by  reason  of  having  received  such  payment  or 
allowance,  or  having  held  or  presented  such  order  or  document  for  pay- 
ment ;  but  this  section  shall  not  relieve  any  principal  for  whom  such 
order  or  document  shall  have  been  so  held  or  presented  of  any  liability  in 
respect  of  his  possession  of  the  same  or  of  the  proceeds  thereof. 

4.  (1.)  The  enactments  providing  for  the  punishment  of  offences 
relating  to  stamp  duties  shall  apply  in  like  manner  aa  if  the  poundage 
under  this  Act  were  a  stamp  duty. 

(2.)  Sections  nineteen,  twenty-two,  twenty-three,  twenty-six,  twenty- 
nine,  and  thirty  of  the  Post  Office  Duties  Act,  1840  (which  relate  to  dies 
and  paper,  and  to  plates  and  instruments,  and  to  moulds,  frames,  instru- 
ments, and  machinery  for  the  making  of  paper,  and  to  the  punishing 
of  fraud),  shall  apply  as  if  herein  re-enacted,  with  the  substitution  of 
poundage  under  this  Act  for  the  duties  therein  mentioned,  and  of  orders 
under  this  Act  for  the  envelopes  therein  mentioned. 

(3.)  An  officer  of  the  Post  Office  who  re-issues  an  order  previously  paid 
shall  be  deemed  to  have  issued  the  order  with  a  fraudulent  intent  within 
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the  meaning  of  section  four  of  the  Post  Office  (Money  Orders)  Act,  1848,  43  &  44  Vict. 
and  shall  be  punished  accordingly,  and  that  section  as  amended  by  this        ^-  ^' 
Act  shall  extend  to  an  offence  when  committed  in  the  Channel  Islands     „  7~0^ 
or  the  Lde  of   Man  in  like  manner  as  if  they  were  mentioned  in  that       {Mor^y 
section   after   Ireland,  and  penal   servitude  were   substituted  for  trans-   Orders)  Act, 
portation.  1880. 

(4.)  An  order  under  this  Act  shall  be  deemed  to  be  an  order  for  the 
payment  of  money  and  a  valuable  security  within  the  meaning  of  the 
Post  Office  Acts  and  of  the  Forgery  Act,  1861  (that  is  to  say,  the  Act  of 
the  twenty-fourth  and  twenty-fifth  years  of  the  reign  of  Her  present 
Majesty,  chapter  ninety-eight),  and  of  section  one  of  the  Larceny  Act, 
1861,  and  of  any  other  law  relating  to  forgery  or  stealing,  which  is  for 
the  time  being  in  force  in  any  part  of  the  United  Kingdom,  the  Channel 
Islands,  or  Isle  of  Man. 


WILD  BIBD8  PROTECTION  ACT,    1880. 
43  &  44  Vict.  o.  35. 

{See  post,  p,  xlvi.) 

An  Act  to  amend  the  Laws  relating  to  the  Protection  of  Wild  Birds, — [7th 

September y  1880.] 

3.  Any  person  who  between  the  first  day  of  March  and  the  first  day  of  PoDalties  for 
August  in  any  year  after  the  passing  of   this  Act  shall  knowingly  and  ahooting  or 
wilfully  shoot  or  attempt  to  shoot,  or  shall  use  any  boat  for  the  purpose  of  ^^^  ^^^ 
shooting  or  causing  to  be  shot,  any  wild  bird,  or  shall  use  any  lime,  trap, 

snare,  net,  or  other  instrument  for  the  purpose  of  taking  any  wild  bird,  or 
shall  expose  or  offer  for  sale,  or  shall  have  in  his  control  or  possession  after 
the  fifteenth  day  of  March,  any  wild  bird  recently  killed  or  taken,  shall, 
on  conviction  of  any  such  offence  before  any  two  justices  of  the  peace  in 
England  and  Wales  or  Ireland,  or  before  the  shenff  in  Scotland,  in  the 
case  of  any  wild  bird  which  is  included  in  the  schedule  hereunto  annexed, 
forfeit  and  pay  for  every  such  bird  in  respect  of  which  an  offence 
has  been  committed  a  sum  not  exceeding  one  pound,  and,  in  the  case 
of  any  other  wild  bird,  shall  for  a  first  offence  be  reprimanded  and  dis- 
charged on  payment  of  costs,  and  for  every  subsequent  offence  forfeit  and 
pay  for  every  such  wild  bird  in  respect  of  which  an  offence  is  committed 
a  sum  of  money  not  exceeding  five  shillings,  in  addition  to  the  costs, 
unless  such  person  shall  prove  that  the  said  wild  bird  was  either  killed  or 
taken,  or  bought,  or  received  during  the  period  in  which  such  wild  bird 
could  be  legally  killed  or  taken,  or  from  some  person  residing  out  of 
the  United  Kingdom.  This  section  shall  not  apply  to  the  owner  or 
occupier  of  any  land,  or  to  any  person  authorised  by  the  owner  or  occupier 
of  any  land,  killing  or  taking  any  wild  bird  on  such  land  not  included  in 
the  schedule  hereto  annexed. 

4.  Where  any  person  shall  be  found  offending  against  this  Act,  it  shall  Pon*lty  ^or 
be  lawful  for  any  person  to  require  the  person  so  offending  to  give  his  L^y^name  and 
Christian  name,  surname,  and  place  of  abode,  and  in  case  the  person  so  place  of  abode, 
offending  shall,  after  being  so  required,  refuse  to  give  his  real  name  or 

place  of  abode,  or  give  an  untrue  name  or  place  of  abode,  he  shall  be 
liable  on  being  convicted  of  any  such  offence  to  forfeit  and  pay  in  addition 
to   the    penalties   imposed   by   section   three,    such   sum  of    money  not 
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43  &  44  Vicr. 
o.  35. 


Wild  Birds 

Protection  Act, 

1880. 

Prosecation  of 
ofiFences  —  11 
&  12  Vict  c. 
43—42  &  43 
Vict.  c.  i9— 
27  &  28  Vict. 
0.53— 14  <&  15 
Vict  c.  93. 


As  to  trial  of 
ofiFences  com- 
mitted within 
the  Admiralty 
jurisdiction. 


exceeding  ten  shillings  sterling  as  to  the  justioes  or  sheriff  shall  seem 
meet. 

5.  All  offences  under  this  Act  may  be  prosecuted,  and  penalties  and  for- 
?eitures  under  this  Act  recoyered, —  • 

(1.)  In  England  in  manner  provided  by  the  Summary  Jorisdiciion 
(England)  Acts ;  and 

(2.)  In  Scotland  before  the  sheriff  in  manner  provided  by  the  Summaiy 
Procedure  Act,  1864,  and  any  Acts  amending  the  same  ;  and 

(3.)  In  Ireland  within  the  police  district  of  Dublin  metropolis,  in 
manner  provided  by  the  Acts  regulating  the  powers  and  duties  of 
justices  of  the  peace  for  such  district,  or  of  the  police  of  such 
district,  and  elsewhere  in  Ireland  before  two  justices  in  manner 
provided  by  the  Petty  Sessions  (Ireland)  Act,  1851,  and  any  Act 
amending  the  same. 

6.  All  offences  mentioned  in  this  Act  which  shall  be  committed  within 
the  jurisdiction  of  the  Admiralty  shall  be  deemed  to  be  offences  of  the 
same  nature  and  liable  to  the  same  punishments  as  if  they  had  been 
committed  upon  any  land  in  the  United  Kingdom,  and  may  be  dealt  with, 
inquired  of,  tried  and  determined  in  any  county  or  place  in  the  United 
Kingdom  in  which  the  offender  shall  be  apprehended  or  be  in  custody  or 
be  summoned,  in  the  same  manner  in  aU  respects  as  if  such  offences  had 
been  actually  committed  in  that  county  or  place ;  and  in  any  information 
or  conviction  for  any  such  offence,  the  offence  may  be  averred  to  have  been 
committed  "  on  the  high  seas.'*     And  in  Scotland  any  offence  committed 
against  this  Act  on  the  sea  coast  or  at  sea  beyond  the  ordinary  jurisdiotion 
of  any  sheriff,  justice  or  justices  of  the  peace,  shall  be  held  to  have  been 
committed  in  any  county  abutting  on  such  sea  coast  or  adjoining  such  sea, 
and  may  be  tried  and  punished  accordingly. 

Where  any  offence  under  this  Act  is  committed  in  or  upon  any  waters 
forming  the  boundary  between  any  two  counties,  districts  of  quarter 
sessions,  or  petty  sessions,  such  offence  may  be  prosecuted  before  any 
justioes  of  the  peace  or  sheriff  in  either  of  such  counties  or  districts. 


CEIMINAL  LAW  AMENDMENT   ACT,  1880. 

43  &  44  VioT.  GAP.  45. 

An  Act  to  amend  the  Criminal  Law  ae  to  Indecent  Assavlts  on  Young 

Persons. — [7th  September,  1880.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows  : 

Short  title.  1.  This  Act  may  be  cited  for  all  purposes  as  "The  Criminal  Law 

Amendment  Act,  1880." 

Consent  of  2.  It  shall  be  no  defence  to  a  charge  or  indictment  for  an  indecent 

y<^V^8  P«"on    assault  on  a  young  person  under  the  age  of  thirteen  to  prove  that  he  or 

defence^  she  consented  to  the  act  of  indecency. 
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STATUTES     AND     PARTS    OF     STATUTES 
AFFECTING    THE    CRIMINAL    LAW, 

PASSED  IN  THE    SESSION  OF    PAELIAMENT  OP  1881. 


CUSTOMS   AND  INLAND  REVENUE  ACT,   1881. 

44  ViOT.  CAP.  12. 

An  Act  to  grant  certain  Duties  of  Customs  and  Inland  Revenue,  to  alter 
other  Duties,  and  to  amend  tlie  Laws  relating  to  Customs  and  Inland 
Revenue. — [drd  June,  1881.] 

12.  Any  officer  of  customs  or  other  person  duly  employed  in  the  pre-  Penons  may 
vention  of  smuggling  may  search  any  person  on  board  any  ship  or  boat  be  searched 
within  the  limits  of  any  port  in  the  United  Kingdom  or  the  Channel  *'  officere  have 
islands,  or  any   person  who  shall  have  landed  from  any  ship  or  boat,  ^^^  smuggled 
provided  such  officer  or  other  person  duly  employed  as  aforesaid  shall  have  goods  are  con- 
good  reason  to  suppose  that  such  person  is  carrying  or  has  any  uncustomed  cealed  upon 
or  prohibited  goods  about  his  person.  *^®™* 

A  person  shall  be  guilty  of  an  offence— 

(1.)  If  he  staves,  breais,  or  destroys  any  goods  to  prevent  the  seizure  Rescuing 
thereof  by  an  officer  of  customs  or  other  person  authorised  to  goods, 
seize  the  same. 
(2.)  If  he  rescues,  or  staves,  breaks  or  destroys  to  prevent  the  securing 
thereof  any  goods  seized  by  an  officer  of  customs  or  other  person 
authorised  to  seize  the  same. 
(3.)  If  he  rescues  any  person  apprehended  for  any  offence  punishable  Resouiog  per- 

by  fine  or  imprisonment  under  the  Customs  Acts.  ^^^ 

(4.)  If  he  prevents  the  apprehension  of  any  such  person. 

(5.)  If  he  assaults  or  obstructs  any  officer  of  customs,  or  any  officer  of  Assaulting   or 
the  Army,  Navy,  Marines,  Coast  Guard,  or  other  person  duly  obstructing 
employed  for  the  prevention  of  smuggling,  going,  remaining,  or  ^   °®"' 
returning  from  on  board  a  ship  or  boat  within  the  limits  of  any 
port  in  the  United  Kingdom  or  the  Channel  islands,  or  in  search- 
ing such  a  ship  or  boat,  or  in  searching  a  person  who  has  landed 
from  any  such  ship  or  boat,  or  in  seizing  any  goods  liable  to 
forfeiture  under  the  Customs  Acts,  or  otherwise  acting  in  the 
execution  of  his  duty. 
(6.)  If  he  attempts  or  endeavours  to  commit,  or  aids,  abets,  or  assists  Attempting 
in   the  commission   of  any  of  the  offences   mentioned   in   this  *^®  foregoing 
section.  ^^"'^*^- 

And  a  person  so  offending  shall  for  each  such  offence  forfeit  the  penalty  Penalty, 
of  not  exceeding  one  hundred  pounds,  and  he  may  either  be  detained  or 
proceeded  against  by  information  and  summons. 
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44  &  45  Vict. 
c.  24. 
—  SUMMARY   JURISDICTION   (PROCESS)  ACT,    1881. 

Jurlsdietimi  44    ^   45    VicT.   CAP.    24. 

{rrocess)  Aci^ 

An  Act  to  Amend  the  Law  respecting  the  Service  of  Process  of  Courts  of 
Summary  Jurisdiction  in  Enylatul  ami  Scotland. — [18<A  July,   1881. J 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 
Short  title.  1.  This  Act  may  be  cited  as  the  Summary  Jurisdiction  (Process)  Act, 

1881. 

This  Act  shall  be  deemed  to  be  included  in  the  expressions  *'  Summary 
Jurisdiction  Acts  "  and  ''  Summary  Jurisdiction  (English)  Acts." 
Exteut  of  Act.      2.  This  Act  shall  not  apply  to  Ireland. 

Commence-  3    rpijis  Act  shall  come  into  operation  on  the  first  day  of  October  one 

men  o      c  .    ^j^^^g^^^  eight  hundered  and  eighty-one  (which  day  is  in  this  Act  referred 

to  as  the  commencement  of  this  Act). 

Service  of  pro-      4.  Subject  to  the  provisions  of  this  Act,  any  process  issued  under  the 

ceea   of   Eng.  guminary  Jurisdiction  Acts  may,  if  issued  by  a  court  of  summary  juris- 

Scotland  and    ^^^^i^^^  i^  England  and  endorsed  by  a  court  of  summary  jurisdiction  in 

of  Scotch         Scotland,  or  issued  by  a  court  of  summary  jurisdiction  in  Scotland  and 

court  in  Eng-  endorsed  by  a  court  of  summary  jurisdiction  in  England,  be  served  and 

land.  executed  within  the  jurisdiction  of  the  endorsing  court  in  like  manner  as 

it  may  be  served  and  executed  within  the  jurisdiction  of   the  issuing 

court,  and  that  by  an  officer  either  of  the  issuing  or  of   the  endorsing 

court. 

For  the  purposes  of  this  Act — 

(1.)  Any  process  may  be  issued  and  endorsed  under  the  hand  of  any 
such  person  as  is  declared  by  this  Act  to  be  a  court  of  summary 
jurisdiction,  and  may  be  endoi*sed  upon  proof  alone  of  the  hand- 
writing of  the  person  issuing  it,  and  such  proof  may  be  either 
on  oath  or  by  such  solemn  declaration  as  is  mentioned  in  section 
forty-one  of  the  Summaiy  Jurisdiction  Act,  1879,  or  by  any 
like  declaration  taken  in  Scotland  before  a  sheri£P,  justice  of 
the  peace,  or  other  magistrate  having  the  authority  of  a 
justice  of  the  peace.  Such  indorsement  may  be  in  the  form 
contained  in  the  schedule  to  this  Act  annexed,  or  in  a  form  to 
the  like  effect : 
(2.)  Where  any  process  requiring  the  appearance  of  a  person  to 
answer  any  information  or  complaint  has  been  served  in  pur- 
suance of  this  section,  the  court,  before  issuing  a  warrant  for 
the  apprehension  of  such  person  for  failure  so  to  appear,  shall 
be  satisfied  on  oath  that  there  is  sufficient  pnmd  facie  evidence 
in  support  of  such  information  or  complaint : 
(3.)  If  the  process  is  to  procure  the  attendance  of  a  witness,  the 
court  issuing  the  process  shall  be  satisfied  on  oath  of  the  pro- 
bability that  the  evidence  of  such  witness  will  be  material,  and 
that  the  witness  will  not  appear  voluntarily  without  such 
process,  and  the  witness  shall  not  be  subject  to  any  liability  for 
not  obeying  the  process,  unless  a  reasonable  amount  for  his 
expenses  has  been  paid  or  tendered  to  him  : 
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(4.)  This  Act  shall  not  apply  to  any  process  requiring  the  appearance  41  &  45  Viot. 
of  a  person  to  answer  a  complaint  if  issued  by  an  English  court        ^-  ^^' 
of  summary  jurisdiction  for  the  recovery  of  a  sum  of  money      ^ 
which  is  a  civil  debt  within  the  meaning  of  the  Summary    jurisdiction 
Jurisdiction  Act,  1879,  or  if  issued  by  a  Scotch  court  in  a  case  (Process)  Act, 
which  falls  within  the  definition  of  **  civil  jurisdiction  "  con-         1881. 
tained  in  the  Summary  Proceedure  Act,  1864. 

5.  Where    a   person  is   apprehended    under   any  process  executed  in  l^ro vision  as  to 
pursuance  of  this  Act  such  person  shall  be  forthwith  taken  to  some  place  execution  of 
within  the  jurisdiction  of  the  court  issuing  the  process,  and  be  there  dealt  ^ 

witfi  as  if  he  had  been  there  apprehended. 

A  warrant  of  distress  issued  in  England  when  endorsed  in  pursuance  of 
this  Act  shall  be  executed  in  Scotland  as  if  it  were  a  Scotch  warrant  of 
poinding  and  sale,  and  a  Scotch  warrant  of  poinding  and  sale  when 
endorsed  in  pursuance  of  this  Act  shall  be  executed  in  England  as  if  it 
were  an  English  warrant  of  distress,  and  the  enactments  relating  to  the 
said  warrants  respectively  shall  apply  accordingly,  except  that  any  account 
of  the  costs  and  charges  in  connection  with  the  execution,  or  of  the  money 
levied  thereby  or  otherwise  relating  to  the  execution,  shall  be  made,  and 
any  money  raised  by  the  execution  shall  be  dealt  with  in  like  manner  as 
if  the  warrant  had  been  executed  within  the  jurisdiction  of  the  court 
issuing  the  warrant. 

6.  A  court  of  summary  jurisdiction  in  England  and  a  sheriff  court  in  Provision  as  to 

Scotland  shall  respectively  have  iurisdiction  by  order  or  decree  to  adjudge  b***^<ly  .  P*"®" 

•  JO    cooQinfiTs  in 

a  person  within  the  jurisdiction  of  the  court  to  pay  for  the  maintenance  Knglandand 

and  education  of  a  bastard  child  of  which  he  is  the  putative  father,  and  Scotland. 

for  the  expenses  incidental  to  the  birth  of  such  child,  and  for  the  funeral 

expenses   of    such   child,   notwithstanding  that   such   person    ordinarily 

resides,  or  the  child  has  been  bom,  or  the  mother  of  it  ordinarily  resides, 

where  the  court  is  English,  in  Scotland,    or  where  the  court  is  Scotch, 

in  England,  in  like  manner  as  the  court  has  jurisdiction  in  any  other 

case. 

Any  process  issued  in  England  or  Scotland  to  enforce  obedience  to  such 
order  or  decree  may  be  endorsed  and  executed  in  Scotland  and  England 
respectively  in  manner  provided  by  this  Act  with  respect  to  process  of  a 
court  of  summary  jurisdiction. 

Any  bastardy  order  of  a  court  of  summary  jurisdiction  in  England  may 
be  registered  in  the  books  of  a  sheriff  court  in  Scotland,  and  thereupon  a 
warrant  of  arrestment  may  be  issued  in  like  manner  as  if  8uch  order  were 
a  decree  of  the  said  sheriff  court. 

7.  This  Act  shall  be  in  addition  to  and  not  in  derogation  of  any  power  Saving, 
existing  under  any  other  Act  relating  to  the  execution  of  any  warrant  or 
other  process  in  England  and  Scotland  respectively. 

8.  In  this  Act,  unless  the  context  otherwise  requires, —  Definitions. 
The  expression  "  process  "  includes  any  summons  or  waiTant  of  citation 

to  appear  either  to  answer  any  information  or  complaint,  or  as  a  witness ; 
also  any  warrant  of  commitment,  any  warrant  of  imprisonment,  any 
warrant  of  distress,  any  warrant  of  poinding  and  sale,  also  any  order  or 
minute  of  a  court  of  summary  jurisdiction  or  copy  of  such  order  or 
minute,  also  an  extract  decree,  and  any  other  document  or  process,  other 
than  a  warrant  of  arrestment,  required  for  any  purpose  connected  with  a 
court  of  summary  jurisdiction  to  be  served  or  executed. 

The  expression  "  Summary  Jurisdiction  Acts"  as  regards  England  has  '*^i^.^itX/o^ 
the  same  uiPaninf^  as  in  the   Summary  .Jurisdiction  Act,   1879,  and  as  y.^^  *^,  g.^ 


^ 
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44  &  45  ViOT.  regards  Scotland,  means  the  Summary  Procedure  Act,  1804,  and  any  Act, 
^1_        past  or  future,  amending  that  Act, 
Summary  The  expression  "sheriff"  shall  include  sheriff  substitute. 

JuriseUctum        The  expression  ''court  of   summary  jurisdiction'*  means  any  justice 
{Procejis)  Actf  of  the  peace,  also  any  o£Scer  or  other  magistrate  having  the  auUiority 
^^'        in  England  or  Scotland  of  a  justice  of  the  peace,  also  in  Scotland  the 
sheriff. 

The  expression  "officer  of  a  court  of  summary  jurisdiction"  means 
the  constable,  officer,  or  person  to  whom  any  process  issued  by  the  court 
is  directed,  or  who  is  by  law  required  or  authorised  to  serve  or  execute 
any  process  issued  by  the  court. 


SCHEDULE. 
ImiOBSKiuirr  in  backino  ▲  Pbogess. 

Whereas  proof  h»th  ibis  day  been  made  before  me,  one  of  Her  Majesty's  justices  of 
the  peace  [sheriff  or  other  magistrate]  for  the  [connty  or  burgh]  of  ,  that  the 

Dame  of  A,B.  to  the  within  warrant  [^or  sammons  or  order  or  minate,  or  copy  of 
order  or  minate  or  other  documemtj^  sabscribed  is  of  the  handwriting  of  the  jostioe  of 
the  peace  [sheriff  or  other  magtstraie]  within  mentioned,  I  do  therefore^  hereby 
authorise  CD.  who  bringeth  to  me  this  warrant  [or  summons  or  order  or  minute,  or 
copy  of  order  or  minute  or  other  document^]  and  all  other  persons  by  whom  the  same 
may  be  lawfully  served  [or  executed],  and  also  all  constables  and  other  peace  officers 
of  the  said  [county  or  burgh]  of  to  serre  and  execute  the  same  within  the 

said  last-mentioned  [county  or  burgh]. 

Qiyen  under  my  hand  this  day  of  18    . 


ALKALI,  Ac.,  WORKS  REGULATION  ACT,  1881. 

44  &  45  Vict.  cap.  37. 

An  Act  to  consolidate  the  Alkali  Acts,  1863  and  1874,  andtomak^  further 
provision  for  regulating  Alkali  and  certain  other  ivorks  in  which  noxious 
or  offensive  gases  are  evolved. — [llth  August,  1881.] 

Prevention  of  7  Where  alkali  waste  has  been  deposited  or  discharged,  either  before 
alkali  waste  ^^  After  the  commencement  of  this  Act,  and  complaint  is  made  to  the 
already  depo-  chief  inspector  that  a  nuisance  is  occasioned  thereby,  the  chief  inspector 
sited  or  dis-  if  satisfied  of  the  existence  of  the  nuisance,  and  that  it  is  within  the  power 
charged.  Qf  ^j^^  owner  or  occupier  of  the  land  to  abate  it,  shall  serve  a  notice  on 

such  owner  or  oc<:upier  requiring  him  to  abate  the  nuisance  ;  and  if  such 
owner  or  occupier  fails  to  use  the  best  practicable  and  reasonably  avail- 
able means  for  the  abatement  thereof  he  shall  be  liable  to  a  fine  not 
exceeding  twenty  pounds,  and  if  he  does  not  proceed  to  use  such  means 
within  such  time  as  shall  be  limited  by  the  court  inflicting  such  fine  then 
he  shall  be  liable  to  a  further  penalty  of  five  pounds  per  day  from  the 
expiration  of  the  time  so  limited. 
Recovery  of  22.  The  following  regulations  are  hereby  enacted  with  respect  to  the 

fines  for  recovery  of  fines  for  offences  other  than  offences  against  a  special  rule : 

affSi8t*Act  in  ^^^T  such  fine  shall  be  recovered  by  action  in  the  county  court  having 
County  Court  jurisdiction  in  the  district  in  which  the  offence  is  alleged  to  have 

been  committed : 
The  action  shall  be  brought,  with  the  sanction  of  the  central  authority. 
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by  the  chief  inspector^    or  by  such   other  inspector  as  the  Local  44  &  46  Vior. 
GoTemment  Board  may  in  any  particular  case  direct,  within  three        °_^ 
months  after  the  commission  of  the  offence,  and  for  the  purposes    ^/(.^,-^  ^^ 
of  such  action  the  fine  shall  be  deemed  to  be  a  debt  due  to  such  yyorks  'Regu- 
inspector :  htion  Act, 

The  plaintiff  in  any  action  for  a  fine  under  this  Act  shall  be  presumed        ^  88L 
to  be  an  inspector  authorised  under  this  Act  to  bring  the  action, 
until  the  contrary  is  proved  by  the  defendant : 

The  court  may,  on  the  application  of  either  party,  appoint  a  person  to 
take  down  in  writing  the  evidence  of  the  witnesses,  and  may  award 
to  that  person  such  remuneration  as  the  court  thinks  just ;  and  the 
amount  so  awarded  shall  be  deemed  to  be  costs  in  the  action : 

If  either  party  in  any  action  under  this  Act  feels  aggrieved  by  the 
decision  of  the  court  in  point  of  law,  or  on  the  merits  or  in  respect  of 
the  admission  or  rejection  of  any  evidence,  he  may  appeal  from  that 
decision  to  the  High  Court  of  Justice : 

The  appeal  shall  be  in  the  form  of  a  special  case  to  be  agreed  on  by 
both  parties  or  their  solicitors,  and  if  they  cannot  agree,  to  be  settled 
by  the  judge  of  the  County  Court  on  the  application  of  the  parties  or 
their  solicitors  : 

The  court  of  appeal  may  draw  any  inference  from  the  facts  stated 
in  the  case  that  a  jury  might  draw  from  the  facts  stated  by  wit- 
nesses : 

Subject  to  the  provisions  of  this  section,  all  the  enactments,  rules,  and 
orders  relating  to  proceedings  in  actions  in  County  Courts,  and  to 
enforcing  judgments  in  County  Courts,  and  appeals  from  decisions  of 
the  County  Court  judges,  and  to  the  conditions  of  such  appeals,  and 
to  the  power  of  the  High  Court  of  Justice,  or  any  division  or  judge 
thei*eof,  on  such  appeals,  shall  apply  to  an  action  for  a  fine  under 
this  Act,  and  to  an  appeal  from  such  action,  in  the  same  manner  as 
if  such  action  and  appeal  related  to  a  matter  within  the  ordinary 
jurisdiction  of  the  court : 

Within  the  city  of  London  and  the  liberties  thereof  the  sheriff's  court, 
established  by  a  Local  Act  passed  in  the  eleventh  year  of  the  reign 
of  Her  present  Majesty,  chapter  seventy-one,  intituled  an  Act  for  the 
more  easy  recovery  of  small  debts  and  demands  within  the  City  of 
London  and  the  liberties  thereof,  shall  be  deemed  to  be  the  County 
Court  for  the  purposes  of  this  Act : 

In  Scotland  the  court  of  the  sheriff  or  sheriff  substitute  of  the  county 
in  which  the  offence  is  committed  shall  be  the  County  Court  for  the 
purposes  of  this  Act,  and  may  award  costs  to  either  party,  and  may 
sentence  the  offender  to  imprisonment  for  any  period  not  exceeding 
six  months,  unless  the  fine  and  costs  be  previously  paid ;  and 
any  decision  or  sentence  of  such  sheriff  or  sheriff  substitute  shall  be 
subject  to  review  and  appeal  according  to  law  : 

In  Lreland  such  fines  as  are  in  this  section  mentioned  may  be  recovered 
by  civil  bill,  in  the  manner  and  with  the  appeal  directed  by  an  Act 
passed  in  the  fourteenth  and  fifteenth  years  of  Her  present  Majesty, 
chapter  fifty-seven,  or  any  Act  or  Acts  amending  the  law  relating  to 
civil  bills. 

23.  In  any  proceeding  under  this  Act  in  relation   to  a  fine  for  an  ^.^rtber  pro- 
offence  other  than  an  offence  against  a  special  rule—  recoverr  of 

(a.)  It  shall  be  sufficient  to  allege  that  any  work  is  a  work  to  which  tines  in 

this  Act  applies,  without  more  ;  and  County  Court. 
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44  &  45  VioT.      (b.)  It  shall  be  suflScient  to  state  the  name  of  the  registered  oroetensibk 
^•^^-  owner  of  the  work,  or  the  title  of  the  firm  by  which  the  emplojer 

A/kafi    Src.  ^^  persons  in  such  work  is  nsually  known. 

Works    littju-      ^  person  shall  not  be  subject  to  a  fine  under  this  Act  for  more  than  one 
laiion  Act^     o£Fence  in  respect  of  tHe  same  work  or  place  in  respect  of  any  one  day. 
^^^'  Not  less  than  twenty-one  days  before  the  hearing  of  any  proceeding 

against  an  owner  to  recover  a  fine  under  this  Act  for  failing  to  secure  the 
condensation  of  any  gas  to  the  satisfaction  of  the  chief  inspector  or  for 
failing  to  use  the  best  practicable  means,  as  required  by  this  Act,  an 
inspector  shall  serve  on  the  owner  proceeded  against  a  notice  in  writing. 
stating,  as  the  case  requires,  either  the  facts  on  which  such  chief 
inspector  founds  his  opinion,  or  the  means  which  such  owner  has  failed  to 
use,  and  the  means  which,  in  the  chief  inspector's  opinion,  would  sofiBoe, 
and  shall  produce  a  copy  of  such  notice  before  the  court  haying  cognisance 
of  the  matter. 

A  person  shall  not  be  liable  under  this  Act  to  an  increased  fine  in  respect 
of  a  second  ofiPenoe,  or  in  respect  of  a  third,  or  any  subsequent  offence, 
unless  a  fine  has  been  recovered  within  the  preceding  twelve  months 
against  such  person  for  the  first  offence,  or  for  the  second  or  other  offence, 
as  the  case  may  be. 
Application  of  24.  All  fines  recovered  under  this  Act,  except  in  respect  of  offences 
fines.  against  a  special  rule,  shall  be  paid  into  the  receipt  of  Her  Majesty's 

Exchequer. 
Discharge  of       25.  The  ownet  of  a  work  in  which  an  offence  under  this  Act  other  than 
viafon^of  ^^'  *°  off^'ice  against  a  special  rule  has  been  proved  to  have  been  committed 
actual  ofiFender  ^^^^  ^  every  case  be  deemed  to  have  committed  the  offence,  and  shall  be 
liable  to  pay  the  fine,  unless  he  proves  to  the  satisfaction  of  the  court 
before  which  any  proceeding  is  instituted  to  recover  such  fine,  that  he  had 
used  due  diligence  to  comply  with  and  to  enforce  the  execution  of  this 
Act,  and  that  the  offence  in  question  was  committed  by  some  agent, 
servant,  or   workman,   whom  he  shall  charge  by  name  as  the   actual 
offender,  without  his  knowledge,  consent,  or  connivance :  in  which  case 
such  agent,  servant,  or  workman  shall  be  liable  to  pay  the  fine,  and  pro- 
ceedings may  be  taken  against  him  for  the  recovery  thereof,  and  of  the 
costs  of  all  proceedings  which  may  be  taken  either  against  himself  or 
against  the  owner  under  this  Act : 

Provided  that  it  shall  be  lawful  for  the  inspector  to  proceed  in  the  first 
instance  against  the  person  whom  he  believes  to  be  the  actual  offender, 
without  first  proceeding  against  the  owner,  in  any  case  in  which  it  is 
made  to  appear  to  the  satisfaction  of  such  inspector  that  the  owner  has 
used  all  due  diligence  to  comply  with  and  to  enforce  the  execution  of  this 
Act,  and  that  the  offence  has  been  committed  by  the  person  whom  he 
may  charge  therewith  without  the  knowledge,  consent,  or  connivance  of 
the  owner,  and  in  contravention  of  his  orders. 
Service  ol  26.  Any  notice,  summons,  or  other  document  under  this  Act,  may  be  in 

notices.  writing  or  print,  or  partly  in  writing  and  partly  in  print. 

Any  notice,  summons,  or  document  required  or  authorised  for  the  pur- 
poses of  this  Act  to  be  delivered  to,  or  served  on,  or  sent  to,  the  owner  of 
any  work,  may  be  served  by  delivering  the  same  to  the  owner,  or  at  his 
residence  or  works  ;  it  may  also  be  served  or  sent  by  post  by  a  prepaid 
letter,  and,  if  served  or  sent  by  post,  shall  be  deemed  to  have  been  served 
and  received  respectively  at  the  time  when  the  letter  containing  the  same 
would  be  delivered  in  the  ordinary  course  of  post ;  and,  in  proving  such 
Eervice  or  sending,  it  shall  be  sufficient  to  prove  that  it  was  properly 
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addressed  and  put  into  the  post ;  and  the  same  shall  be  deemed  to  be  44  A  45  Vict. 
properly  addressed  if  addressed  to  the  registered  address  of  an  owner,  or,        ^-  3^* 
^when  required  to  be  served  on  or  sent  to  the  owner  of  any  works,  if    j/z-T""^ 
addressed  to  the  owner  of  the  works  at  the  works,  with  the  addition  of  yyoyj^^s '  Kegu- 
the  proper  postal  address,  but  without  naming  the  person  who  is  the     iation  Acty 
owner.  1881. 

27.  Where  it  appears  to  any  sanitary  authority,  on  the  written  repre-  ^      TT"    , 
sentation  of  any  of  their  officers,  or  of   any  ten  inhabitants  of   their  sanitary 
district,  that  any  work  (either  within  or  without  the  district)  to  which  this  authority  in 
Act    applies   is  carried  on  in  contravention   of   this  Act,  or   that  any  cases  of 
alkali  waste  is  deposited  (either  within  or  without  the  district)  in  contra-  nuisance, 
yention  or  this  Act,  and  that  a  nuisance  is  occasioned  by  such  contra- 
vention to  any  of  the  inhabitants  of  their  district,  such  authority  may 
conaplain  to  the  central  authority,  who  shall  make  such  inquiry  into  the 
matters  complained  of,  and,  after  the  inquiry,  may  direct  such  proceedings 
to  be  taken  by  an  inspector  as  they  think  just. 

The  sanitary  authority  complaining  shall,  if  so  required  by  the  central 
authority,  pay  the  expense  of  any  such  inquiry,  and  may  pay  the  same 
out  of  the  fund  or  rate  applicable  to  the  general  expenses  of  such 
authority. 

The  expression  ''sanitary  authority  **  in  this  section  includes,  as  regards  18  A  19  Vict, 
the  Metropolis,  except  the  city  of  London,  any  vestry  or  district  board  ^r}¥^'     ^. 
elected  under  the  Metropolis  Management  Act,  1855,  aJso  any  local  board  ^  55  *^  ' 

of  health,  not  being  an  urban  sanitary  authority  within  the  meaning  of 
the  Public  Health  Act,  1875,  and,  as  regards  the  Oity  of  London  shall 
mean  the  Commissioners  of  Sewers  of  the  said  city, 


PEDLABS  ACT,    1881. 

44  &  45  ViOT.  GAP.  45. 

An  Act  to  amend  the  Pedlars  Act,  1871,  as  regards  the  district  mthin  which 
a  certificate  authorises  a  person  to  act  as  Pedlar — [22nd  August,  1881.] 

2.  A  pedlar's  certificate  granted  under  the  Pedlars  Act,   1871,  shall,  Alteration  of 
during  the  time  for  which  it  continues  in  force,  authorise  the  person  to     /ft  ^  T'^*" 
whom  it  is  granted  to  act  as  a  pedlar  within  any  part  of  the  United  ^  regards 
Kingdom.  requiring  in- 

The  Pedlars  Certificate  Act,  1871,  is  repealed  to  the  extent  in  the  third  dorsement  of  a 

column  of  the  schedule  to  this  Act  mentioned.  pedlar's  certi- 

ficate. 


SCHEDULE. 
Enactments  Repealed. 


A  description  or  citation  of  a  portion  of  an  Act  in  this  schedule  is  inclusive  of  the 
word,  section,  or  other  part  first  and  last  mentioned  or  otherwise  referred  to  as  forming 
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44  A  45  Vict,  the  beginning,  or  as  forming  the  end,  of  the  portion  described  in  the  daeeription 

a  45.         citation. 


Pedlars  Actf      Sesalon  and  Ohapter. 
1881.  


84  A  85  Vict.  c.  90 


Title. 


The  Pedlars  Act,  1871. 


Extent  of  BepeaL 


in 


Section  fonr,  from  *'  or  acts 
a   pedlar  in  any 
down  to  **  this  Act ;"  sectiaB 
six,  from  **  a  pedlar's 
ficate"     down    to     ** 
ont ;"     section     SBTsn ; 
section  eight  the  words  " 
of  the  indorsement  of 
flcatee**  and  the  warda** 
made;"  section    twelTe 
far  as  it  relates  to  an 
dorsement,  and  section 
teen  so  far  as  it  relates 
an  indorsement. 


fif- 
to 


Amendment  of 
sect.  8  of  48  & 
44  Vict  c.  85. 


Amendment  of 
Schedole  to 
48  &  44  Vict, 
c.  85. 


WILD  BIRDS  PBOTEOTION  ACT,  1881. 
44  &  45  Vict.  cap.  51. 

An  Act  to  explain  the  Wild  Birds  Protection  Act,  1880. — [22nd  August, 

1881.] 

1.  The  aboye-recited  exception  in  section  three  of  the  Wild  Birds 
Protection  Act,  1880,  shall  be  repealed,  and  in  lieu  thereof  the  following 
enactment  shall  have  effect : 

A  person  shall  not  be  liable  to  be  convicted  under  section  three  of  the 
Wild  Birds  Protection  Act,  1880,  of  exposing  or  offering  for  sale,  or  having 
the  control  or  possession  of,  any  wild  bird  recently  killed,  if  he  satisfies 
the  court  before  whom  he  is  charged  either — 

(1.)  That  the  killing  of  such  wild  bird,  if  in  a  place  to  which  the  said 
Act  extends,  was  lawful  at  the  time  when  and  by  the  person  by 
whom  it  was  killed  ;  or 
(2.)  That  the  wild  bird  was  killed  in  some  place  to  which  the  said  Act 
does  not  extend,  and  the  fact  that  the  wild  bird  was  imported 
from  some  place  to  which  the  said  Act  does  not  extend  shall, 
until  the  contrary  is  proved,  be  evidence  that  the  bird  was  killed 
in  some  place  to  which  the  said  Act  does  not  extend. 

2.  The  Schedule  to  the  Wild  Birds  Protection  Act,  1830,  shall  be  read 
and  construed  as  if  the  word  ''Lark''  had  been  inserted  therein. 
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44  A  45  Vict. 

NBW8PAPEB  LIBEL  AND  BEGI8TBATI0N  ACT,  1881.  tf^ 

44  &  45  ViOT.  OAP.  60.  ^^J 

An  Act  to  amend  the  Law  of  New^pa^  LiM,  and  to  provide  for  the   ^^'^t" 
Registration  of  Newspaper  Proprietors. — [27th  August,  1881.]  J 

2.  Any  report  published  in  any  newspaper  of  the  proceedings  of  a  public  Newspaper 
meeting  shall  be  privileged,  if  such  meeting  was  lawfully  convened  for  a  reports  of  oer- 
lawful  purpose  and  open  to  the  public,  and  if  such  report  was  fair  and  tfthi  nieetingB 
accurate,  and  published  without  malice,  and  if  the  publication  of  the  P"^"®8®"- 
matter  complained  of  was  for  the  public  benefit ;  provided  always,  that 

the  protection  intended  to  be  a£Porded  by  this  section  shall  not  be  available 
as  a  defence  in  any  proceeding,  if  the  plaintiff  or  prosecutor  can  show 
that  the  defendant  has  refused  to  insert  in  the  newspaper  in  which  the 
report  containing  the  matter  complained  of  appeared  a  reasonable  letter 
or  statement  of  explanation  or  contradiction  by  or  on  behalf  of  such 
plaintiff  or  prosecutor. 

3.  No  criminal  prosecution  shall  be  conmienced  against  any  proprietor,  No  proeeeu- 
publisher,  editor,  or  any  person  responsible  for  the  publication  of  a  news-  ^^^  ^^J^^^^ 
paper  for  any  libel  published  therein,  without  the  written  fiat  or  allowance  SSJout  filt 
of    the  Director  of    Public  Prosecutions   in   England  or  Her  Majesty's  of  Attomey- 
Attomey-General  in  Ireland  being  first  had  and  obtained.  Qeneral. 

4.  A  court  of   summary  jurisdiction,  upon  the  hearing  of   a  charge  Inquiry  by 
against  a  proprietor,  publisher,  or  editor,  or  any  person  responsible  for  ^^^  ?'  ?^^' 
the  publication  of  a  newspaper,  for  a  libel  published  therein,  may  receive  tSon^^ toUW 
evidence  as  to  the  publication  being  for  the  public  benefit,  and  as  to  the  being  for 
matters  charged  in  the  libel  being  true,  and  as  to  the  report  being  fair  public  benefit 
and  accurate,  and  published  without  malice,  and  as  to  any  matter  which  ^'  ^ixig  true, 
under  this  or  any  other  Act,  or  otherwise,  might  be  given  in  evidence  by 

way  of  defence  by  the  person  charged  on  his  trial  on  indictment,  and  the 
court,  if  of  opinion  after  heaiing  such  evidence  that  there  is  a  strong  or 
probable  presumption  that  the  jury  on  the  trial  would  acquit  the  person 
charged,  may  dioniss  the  case. 

5.  If  a  court  of  summary  jurisdiction  upon  the  hearing  of  a  charge  Provision  as  to 
against  a  proprietor,  publisher,  editor,  X)r  any  person  responsible  for  the  somma^  con- 
publication  of  a  newspaper  for  a  libel  published  therein  is  of  opinion  that  Jj^^j^"  ^^ 
though  the  person  charged  is  shown  to  have  been  guilty  the  libel  was  of 

a  trivial  character,  and  that  the  offence  may  be  adequately  punished  by 
virtue  of  the  powers  of  this  section,  the  court  shall  cause  the  charge  to 
be  reduced  into  writing  and  read  to  the  person  charged,  and  then  address 
a  question  to  him  to  the  following  effect :  "Do  you  desire  to  be  tried  by 
a  jury  or  do  you  consent  to  the  case  being  dealt  with  summarily  ?  "  and, 
if  such  person  assents  to  the  case  being  dealt  with  sunmiarily,  the  court 
may  summarily  convict  him  and  adjudge  him  to  pay  a  fine  not  exceeding 
fifty  pounds. 

Section  twenty-seven  of  the  Summary  Jurisdiction  Act,  1879,  shall,  so  42  A  48  Vict, 
far  as  is  consistent  with  the  tenor  thereof,  apply  to  every  such  proceeding  ^*  '^^• 
as  if   it  were  hereia  enacted  and  extended  to  Ireland,  and  as  if   the  ^^,^  ^^  ^^^^' 
Summary  Jurisdiction  Acts  were    therein    referred  to  instead  of    the 
Summary  Jurisdiction  Act,  1848. 

6.  Every  libel  or  alleged  libel,  and  every  offence  under  this  Act  shall  22  &  28  Vict, 
be  deemed  to  be  an  offence  within  and  subject  to  the  provisions  of  the  ^•^'^  ™"^^  ^P- 
Act  of  the  session  of  the  twenty-second  and  twenty-third  years  of  the  ^^^'^  *°  **"* 
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0.60. 

Newtpaper 

Lihei  and 

Registration 

Act,  1881. 

Register  of 
newspaper 
proprietors   to 
be  estiblithed. 

Annnal 
retoms  to  be 
made. 


Penalty  for 
omission  to 
make  annual 
retnms. 


Power  to  pftrty 
to  make 
return. 


Penalty  for 
wilful  mis- 
representation 
in  or  omission 
from  return. 


Copies  of 
entries  in  and 
extracts  from 
register  to  be 
evidence. 


Recovery  of 
penalties  and 
enforcement 
of  orders. 


reign  of  Her  present  Majesty,  chapter  serenteen,  intitaled  **  An  Act  to 
prevent  vexatiooB  indictments  for  certain  misdemeanoxB." 

8.  A  register  of  the  proprietors  of  newspapers  as  defined  by  this  Act 
shall  be  established  under  the  superintendence  of  the  r^[istrmr. 

9.  It  shall  be  the  duty  of  the  printers  and  publishers  for  the  time  being 
of  every  newspaper  to  make  or  cause  to  be  made  to  the  Begistry  0£Boe  on 
or  before  the  thirty-first  of  July  one  thousand  eight  hundred  and  eighty- 
one,  and  thereafter  annually  in  the  month  of  July  in  ereiy  year,  a  return 
of  the  following  particulars  according  to  the  Schedule  A.  hereunto 
annexed ;  that  is  to  say, 

(a.)  The  title  of  a  newspaper  : 

{b.)  The  names  of  all  the  proprietors  of  such  newspaper  together  with 

their  respective  occupations,   places  of  business  (if    any),   and 

places  of  residence. 

10.  If  within  the  further  period  of  one  month  after  the  time  herein- 
before appointed  for  the  making  of  any  return  as  to  any  newspaper  such 
return  be  not  made,  then  e|ich  printer  and  publisher  of  such  newspaper 
shall,  on  conviction  thereof,  be  liable  to  a  penalty  not  exceeding  twenty- 
five  pounds,  and  also  to  be  directed  by  a  summary  order  to  make  a  return 
within  a  specified  time. 

11.  Any  party  to  a  transfer  or  transmission  of  or  dealing  with  any 
share  of  or  interest  in  any  newspaper  whereby  any  person  ceases  to  be  a 
proprietor,  or  any  new  proprietor  is  introduced,  may  at  any  time  make  or 
cause  to  be  made  to  the  Begistry  Office  a  return  according  to  the  Schedule 
6.  hereunto  annexed  and  containing  the  particulars  therein  set  forth. 

12.  If  any  person  shall  knowingly  and  wilfully  make  or  cause  to  be 
made  any  return  by  this  Act  required  or  permitted  to  be  made  in  which, 
shall  be  inserted  or  set  forth  the  name  of  any  person  as  a  proprietor  of  a 
newspaper  who  shall  not  be  a  proprietor  thereof,  or  in  which  there  shall  be 
any  misrepresentation,  or  from  which  there  shall  be  any  omission  in 
respect  of  any  of  the  particulars  by  this  Act  required  to  be  contained 
therein  whereby  such  return  shall  be  misleading,  or  if  any  proprietor  of 
a  newspaper  shaU  knowingly  and  wilfully  permit  any  such  return  to  be 
made  which  shall  be  misleading  as  to  any  of  the  particulars  with  reference 
to  his  own  name,  occupation,  place  of  business  (if  any),  or  place  of 
residence,  then  and  in  every  such  case  every  such  ofiFender  being  convicted 
thereof  shall  be  liable  to  a  penalty  not  exceeding  one  hundred  pounds. 

16.  Every  copy  of  an  entry  in  or  extract  from  the  register  of  newspaper 
proprietors,  purporting  to  be  certified  by  the  registrar  or  his  deputy  for 
the  time  being,  or  under  the  official  seal  of  the  registrar,  shall  be  received 
as  conclusive  evidence  of  the  contents  of  the  eaid  register  of  newspaper 
proprietors,  so  far  as  the  same  appear  in  such  copy  or  extract  without  proof 
of  the  signature  thereto  or  of  the  seal  of  office  affixed  thereto,  and  every 
such  certified  copy  or  extract  shall  in  all  proceedings,  civil  or  criminal,  be 
accepted  as  sufficient  prinid  facie  evidence  of  all  the  matters  and  things 
thereby  appearingp  unless  and  until  the  contrary  thereof  be  shown. 

16.  All  penalties  under  this  Act  may  be  recovered  before  a  court  of 
summary  jurisdiction  in  manner  provided  by  the  Summary  Jurisdiction 
Acts. 

Summary  orders  under  this  Act  may  be  made  by  a  court  of  summary 
jurisdiction,  and  enforced  in  manner  provided  by  section  thirty-four  of  the 
Summary  Jurisdiction  Act,  1879  ;  and,  for  the  purposes  of  this  Act,  that 
section  shall  be  deemed  to  apply  to  Ireland  in  the  same  manner  as  if  it 
were  re-enacted  in  this  Act. 


APPBNDIX.  xIlX 

44  &  45  Yicr. 
PETEOLEUM  (HAWKEBS)  ACT,  1881.  o^ 

44  &  45  ViOT.  CAP.  67.  ^^j-ft 

At*f     1  Afil 

An  Act  to  regulate  the  hawking  of  Petroleum  and  other  substances  of  a  like         I 

nature.— \27th  August,  1881.] 

1.  Any  person  who  is  licensed  in  pursuance  of  the  Petroleum  Act,  1871,  Power  to  hawk 
to  keep  petroleum  to  which  this  Act  applies  may,  subject  to  the  enact-  petroleum— 84 
ments  for  the  time  being  in  force  with  respect  to  hawkers  and  pedlars,  *  ^^  "*°*'  °' 
hawk  such  petroleum  by  himself  or  his  servants. 

2.  With  respect  to  the  hawking  of  petroleum  to  which  the  Petroleum  Regnlations 
Act,  1871,  applies,  the  following  regulations  shall  be  observed  :  ^©r  hawking 

(1.)  The  amount  of  petroleum  conveyed  at  one  time  in  anyone  carriage  P®*^^^*®'*™' 
shall  not  exceed  twenty  gallons : 

(2.)  The  petroleum  shall  be  conveyed  in  a  closed  vessel  so  constructed 
as  to  be  free  from  leakage : 

(3.)  The  carriage  in  which  the  vessels  containing  the  petroleum  are 
conveyed  shall  be  so  ventilated  as  to  prevent  any  evaporation  from 
the  petroleum  mixing  with  the  air  in  or  about  the  carriage  in 
such  proportion  as  to  produce  or  be  liable  to  produce  an  explosive 
mixture : 

(4.)  Any  fire  or  light  or  any  article  of  an  explosive  or  highly  inflam- 
mable nature  shall  not  be  brought  into  or  dangerously  near  to 
the  carriage  in  which  the  vessels  containing  the  petroleum  are 
conveyed : 

(5.)  The  carriage  in  which  the  vessels  containing  the  petroleum  are 
conveyed  shall  be  so  constructed  or  fitted  that  the  petroleum 
cannot  tscape  therefrom  in  the  form  of  liquid,  whether  ignited  or 
otherwise : 

(6.)  Proper  care  shall  be  taken  to  prevent  any  petroleum  escaping  into 
any  part  of  a  house  or  building,  or  of  the  curtilage  thereof,  or 
into  a  drain  or  sewer : 

(7.)  The  petroleum  shall  be  stored  in  some  premises  licensed  for  keep- 
ing of  petroleum  and  in  accordance  with  the  licence  for  such 
premises  both  every  night  and  also  when  the  petroleum  is  not  in 
the  course  of  being  hawked  : 

(8.)  All  due  precautions  shall  be  taken  for  the  prevention  of  accidents 
by  fire  or  explosion,  and  for  preventing  unauthorised  persons 
having  access  to  the  vessels  containing  the  petroleum,  and  every 
person  concerned  in  hawking  the  petroleum  shaU  abstain  from 
any  act  whatever  which  tends  to  cause  fire  or  explosion,  and  is 
not  reasonably  necessary  for  the  purpose  of  such  hawking :  - 

(9.)  No  article  or  substance  of  an  explosive  or  infiammable  character 
other  than  petroleum,  nor  any  article  liable  to  cause  or  com- 
municate fire  or  explosion,  shall  be  in  the  carriage  while  such 
carriage  is  being  used  for  the  purpose  of  hawking  petroleum  : 

In  the  event  of  any  contravention  of  this  section  with  reference  to  any 
petroleum,  the  petroleum,  together  with  the  vessels  containing  and  the 
carriage  conveying  the  same,  shall  be  liable  to  be  forfeited,  and  in  addi- 
tion thereto  the  licensee  by  whom  or  by  whose  servants  the  petroleum  was 
being  hawked  shall  be  liable  on  summary  conviction  to  a  penalty  not 
exceeding  twenty  pounds. 

Provided  that^ — 
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PeiroUum 
(^Hawkert) 
Act,  1881. 


Modifloationof 
conditionB  of 
licence   under 
84  <!;  86  Vict 
e.  106. 

Power  of  con- 
stable u  to 
preTention  of 
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Saying  of 
rights  of 
mnnicipal 
borongDB. 

Definitions. 


(1.)  Where  some  lenrftnt  of  tlie  lioeniee  or  other  person  has  in  £scl 

committed  the  offence,  such  servant  or  other  penon  ahnll  he 

liable  to  the  same  penalty  as  if  he  were  the  licensee : 

(2.)  Where  the  licensee  is  charged  with  a  oontraTention  of  this  nectiaB, 

he  shall  be  entitled  upon  information  duly  laid  by  him  to  ham 

any  other  penon  whom  he  charges  as  the  actual  offoider  hrofo^tdk 

before  the  court  at  the  time  appointed  for  hearing  the  chazge, 

and  if  the  licensee  proyes  to  the  satisfaction  of  the  court  tliat  he 

had  used  due  diligence  to  enforce  the  execution  of  this  section, 

and  'that  the  said  other  person  had  committed  the  offence  in 

question  without  his  knowledge,  consent,  or  conniTanoe,  the  said 

other  person  shall  be  summanly  convicted  of  such  offence,  and 

the  licensee  shall  be  exempt  from  any  penalty. 

Any  petroleum  other  than  that  to  which  the  Petroleum  Act,  1871, 

applies  while  in  any  carriage  used  for  the  hawking  of  petroleum  to  which 

the  Petroleum  Act,  1871,  applies,  shall  for  the  purposes  of  this  section 

be  deemed  to  be  petroleimi  to  which  the  Petroleum  Act,  1871,  applies. 

8.  Any  conditions  annexed  to  a  licence  granted  in  pursuance  of  the 
Petroleum  Act,  1871,  either  before  or  after  tibe  passing  of  this  Act,  shaD, 
so  far  as  they  are  inconsistent  with  this  Act,  be  void,  but  save  as  aforesaid 
nothing  in  this  Act  shall  affect  the  application  to  a  licensee  of  the  pro- 
visions of  the  Petroleum  Act,  1871,  or  of  any  licence  granted  thereunder. 

4.  Where  a  constable  or  any  officer  authorised  by  the  local  authority 
has  reasonable  cause  to  believe  that  a  contravention  of  this  Act  is  being 
committed  in  relation  to  any  petroleum,  he  may  seize  and  detain  such 
petroleum  and  the  vessels  and  carriage  containing  the  same,  until  some 
court  of  summary  jurisdictiction  has  determined  whether  there  was  or 
not  a  contravention  of  this  Act,  and  section  thirteen  of  the  Petroleum 
Act,  1871,  shall  apply  to  such  constable  and  officer  as  if  he  were  the 
person  named  in  the  warrant  mentioned  in  that  section,  and  as  if  the 
seizure  were  a  seizure  in  pursuance  of  that  section. 

5.  Nothing  in  this  Act  contained  shall  extend  to  authorise  the  hawking 
of  petroleum  within  the  limits  of  any  municipal  borough  in  which,  by  any 
lawful  authority,  such  hawking  shall  have  been  or  may  hereafter  be 
forbidden. 

6.  For  the  purposes  of  this  Act— 

The  expression  ''carriage  "  includes  any  carriage,  waggon,  cart,  truck, 
vehicle,  or  other  means  of  conveyance  by  land,  in  whatever  manner 
the  same  may  be  drawn  or  propelled ;  and 

A  person  shall  be  deemed  for  the  purposes  of  this  Act  to  hawk 
petroleum  if  by  himself  or  his  servants  he  goes  about  carrying 
petroleum  to  sell,  whether  going  from  town  to  town  or  to  other 
men's  houses,  or  selling  it  in  the  streets  of  the  place  of  his  residence 
or  otherwise^  and  whether  with  or  without  any  horse  or  other  beast 
bearing  or  cbrawing  burden. 
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44  &  46  Vict. 
SUPBBME  OOUBT  OF  JUDIOATUEB  ACT,  1881.  a  68. 

44  &  45  ViOT.  OAP.   68.  Suprms  Court 

of  Judicature 
An  Act  to  amend  the  Supreme  Court  of  Judicature  Acts ;  and  for  other    Act,  1881. 

purposes, — \27{h  August,  1881.]  

18.  The  power  of  making  general  orders  for  fixing  the  timefl  of  holding  ^  ^  fixing 
sessions  of  the  Central  Criminal  Court  established  by  the  Act  of  the  fourth  cSntiSforimi- 
and  fifth  years  of  King  William  the  Fourth^  chapter  thirty-six,  which,  by  nal  Oonrt. 
selction  fifteen  of  that  Act,  was  given  to  any  eight  or  more  of  the  judges 
of  the  Superior  Courts  of  -Westminster,  may   henceforth  be  exercised 
from  time  to  time  by  any  four  or  more  of  the  judges  of  Her  Majesty's  High 
Court  of  Justice. 


FUGITIVE  OFFENDERS  ACT,  1881. 

44  &  45  ViOT.  GAP.  69. 

An  Act  to  amend  the  Law  tvith  respect  to  Fugitive  Offenders  in  Her 
Majesty's  Dominions,  and  for  other  Purposes  connected  with  the  Trial 
of  Offenders. — [27th  August,  1881.] 

Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows ;  (that  is  to  say,) 

1.  This  Act  may  be  cited  as  "  The  Fugitive  OflFenders  Act,  1881."  Short  title. 

Pabt  I. — ^BsTUBN  OP  FuaiTTvas. 

2.  Where  a  person  accused  of  having  committed  an  offence  (to  which  Liability  of 
this  part  of  this  Act  applies)  in  one  part  of  Her  Majesty's  dominions  has  f^giti^o  *o  be 
left  that  part,  such  person  (in  this  Act  referred  to  as  a  fugitive  from  that  12§"^retomed 
part),  if  found  in  another  part  of  Her  Majesty's  dominions,  shall  be  liable 

to  be  apprehended  and  returned  in  manner  provided  by  this  Act  to  the 
part  from  which  he  is  a  fugitive. 

A  fugitive  may  be  so  apprehended  under  an  indorsed  warrant  or   a 
provisional  warrant. 

3.  Where  a  warrant  has  been  issued  in  one  part  of  Her  Majesty's  indorBing  of 
dominions  for  the  apprehension  of  a  fugitive  from  that  part,  any  of  the  warrant  for 
following  authorities  in  another  part  of  Her  Majesty's  dominions  in  or  on  *PP'ob.®pa>oii 
the  way  to  which  the  fugitive  is  or  is  suspected  to  be ;  (that  is  to  say,)       ^    ^^  ^^' 

(1.)  A  judge  of  a  superior  court  in  such  part ;  and 
(2.)  In  the  United  Kingdom  a  Secretary   of    State  and  one   of  the 
magistrates  of  the  metropolitan  police  court  in  Bow-street;  and 
(3.)  In  a  British  possession  the  Governor  of  that  possession, 
if  satisfied  that  the  warrant  was  issued  by  some  person  having  lawful 
authority  to  issue  the  same,  may  indorse  such  wan*ant  in  manner  provided 
by  this  Act,  and  the  warrant  so  indorsed  shall  be  a  su£Scient  authority  to 
apprehend  the  fugitive  in  the  part  of  Her  Majesty's  dominions  in  which  it 
is  indorsed,  and  bring  him  before  a  magistrate. 

(22 
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4.  A  magistrate  of  any  part  of  Her  Majesty's  dominions  maj  iSBoe  a 
provisional  warrant  for  the  apprehension  of  a  fogitiye,  who  is  or  it 
suspected  of  being  in  or  on  his  way  to  that  part,  on  such  information,  and 
under  such  circumstances  as  would,  in  his  opinion,  justify  the  Lssae  of  a 
warrant  if  the  ofiPence  of  which  the  fugitive  is  accused  had  been  committed 
within  his  jurisdiction,  and  such  warrant  may  be  backed  and  execated 
accordingly. 

A  magistrate  issuing  a  provisional  warrant  shall  forthwith  send  a 
report  of  the  issue,  together  with  the  information,  or  a  certified  copy 
thereof,  if  he  is  in  the  United  Kingdom,  to  a  Secretary  of  State,  and,  if 
he  is  in  a  British  possession,  to  the  governor  of  that  possession,  and  the 
Secretary  of  State  or  governor  may,  if  he  think  fit,  discharge  the  peraoa 
apprehended  under  such  warrant. 

5.  A  fugitive,  when  apprehended,  shall  be  brought  before  a  magiste^te, 
who  (subject  to  the  provisions  of  this  Act)  shall  hear  the  case,  in  the  same 
manner,  and  have  the  same  jurisdiction  and  powers,  as  near  as  may  be 
(including  the  power  to  remand  and  admit  to  bail),  as  if  the  fugitive  were 
charged  with  an  offence  committed  within  his  jurisdiction. 

If  the  indorsed  warrant  for  the  apprehension  of  the  fugitive  is  duly 
authenticated,  and  such  evidence  is  produced  as  (subject  to  the  provisions 
of  this  Act),  according  to  the  law  ordinarily  administered  by  the  magis- 
trate, raises  a  strong  or  probable  presumption  that  the  fugitive  committed 
the  offence  mentioned  in  the  warrant,  and  that  the  offence  is  one  to  which 
this  part  of  this  Act  applies,  the  magistrate  shall  commit  the  fugitive  to 
prison  to  await  his  return,  and  shall  forthwith  send  a  certificate  of  the 
committal,  and  such  report  of  the  case  as  he  may  think  fit,  if  in  the 
United  Kingdom,  to  a  Secretary  of  State,  and,  if  in  a  British  possession,  to 
the  governor  of  that  possession. 

Where  the  magistrate  commits  the  fugitive  to  prison,  he  shall  inform 
the  fugitive  that  he  will  not  be  surrendered  until  after  the  expiration  of 
fifteen  days,  and  that  he  has  a  right  to  apply  for  a  writ  of  habeas  corpus 
or  other  like  process. 

A  fugitive  apprehended  on  a  provisional  warrant  may  be  from  time  to 
time  remanded  for  such  reasonable  time,  not  exceeding  seven  days  at  any 
one  time,  as  under  the  circumstances  seems  requisite  for  the  production  of 
an  indorsed  warrant. 

6.  Upon  the  expiration  of  fifteen  days  after  a  fugitive  has  been  com- 
mitted to  prison  to  await  his  return,  or  if  a  writ  of  habeas  corpus  or  other 
like  process  is  issued  with  reference  to  such  fugitive  by  a  superior  courts 
after  the  final  decision  of  the  court  in  the  case, 

(1.)  if  the  fugitive  is  so  committed  m  the  United  Kingdom,  a  Secretary 
of  State;  and 

(2.)  if  the  fugitive  is  so  committed  in  a  British  possession,  the 
governor  of  that  possession, 
may,  if  he  thinks  it  just,  by  warrant  under  his  hand  order  that  fugitive  to 
be  returned  to  the  part  of  Her  Majesty's  dominions  from  which  he  is  a 
fugitive,  and  for  that  purpose  to  be  delivered  into  the  custody  of  the 
persons  to  whom  the  warrant  is  addressed,  or  some  one  or  more  of  them, 
and  to  be  held  in  custody,  and  conveyed  by  sea  or  otherwise  to  the  said 
part  of  Her  Majesty's  dominions,  to  be  dealt  with  there  in  due  course  of 
law  as  if  he  had  been  there  apprehended,  and  such  warrant  shall  be  forth- 
with executed  according  to  the  tenor  thereof. 

The  governor  or  other  chief  o£Scer  of  any  prison,  on  request  of  any 
person  having  the  custody  of  a  fugitive  under  any  such  warrant,  and  on 
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payment  or  tender  of  a  reasonable  amount  of  expenses,  shall  receive  such  44  &  45  Vicr. 
fugitive  and  detain  him  for  such  reasonable  time  as  may  be  requested  by        ^  ^^* 
the  said  person  for  the  purpose  of  the  proper  execution  of  the  warrant.  ruaitive 

7.  If  a  fugitive  who,  in  pursuance  of  this  part  of  this  Act,  has  been       Offenders 
committed  to  prison  in  any  part  of  Her  Majesty's  dominions  to  await  his     Act^  1881. 

return,  is  not  conveyed  out  of  that  part  within  one  month  after  such  com-    ,     

mittal,  a  superior  court,  upon  application  by  or  on  behalf  of  the  fugitive,  ^^''barge  of^ 
and  upon  proof  that  reasonable  notice  of  the  intention  to  make  such  bended  if  not 
application  has  been  given,  if  the  said  part  is  the  United  Kingdom  to  a  returned  with- 
Secretary  of  State,  and  if  the  said  part  is  a  British  possession  to  the  in  one  month, 
governor  of  the  possession,  may,  unless  sufficient  cause  is  shown  to  the 
contrary,  order  the  fugitive  to  be  discharged  out  of  custody. 

8.  Where  a  person  accused  of  an  offence  and  returned  in  pursuance  of  Sending  hack 
this  part  of  this  Act  to  any  part  of  Her  Majesty's  dominions,  either  is  not  °*  ?*"?^  ^ 
prosecuted  for  the  said  offence  within  six  months  after  his  arrival  in  that  J^  p^eonted 
part,  or  is  acquitted  of  the  said  offence,  then  if  that  part  is  the  United  within  biz 
Kingdom  a  Secretary  of  State,  and  if  that  part  is  a  British  possession  the  months  or 
governor  of  that  possession,  may,  if  he  think  fit,  on  the  request  of  such  •<«l'i**^<i- 
person,  cause  him  to  be  sent  back  free  of  cost  and  with  as  little  delay  as 

possible  to  the  part  of  Her  Majesty's  dominions  in  or  on  his  way  to  which 
he  was  apprehended. 

9.  This  part  of  this  Act  shall  apply  to  the  following  offences,  namely.  Offences  to 
to  treason  and  piracy,  and  to  every  offence,  whether  called  felony,  mis-  ^bioh  this 
demeanour,  crime,  or  by  any  other  name,  which  is  for  the  time  ^i'^g  5^o^*^fpoUe& 
punishable  in  the  part  of  Her  Majesty's  dominions  in  which  it  was  com- 
mitted, either  on  indictment  or  information,  by  imprisonment  with  hard 

labour  for  a  term  of  twelve  months  or  more,  or  by  any  greater  punish- 
ment ;  and  for  the  purposes  of  this  section,  rigorous  imprisonment,  and 
any  confinement  in  a  prison  combined  with  labour,  by  whatever  name  it  is 
called,  shall  be  deemed  to  be  imprisonment  with  hard  labour. 

This  part  of  this  Act  shall  apply  to  an  offence  notwithstanding  that  by 
the  law  of  the  part  of  Her  Majesty's  dominions  in  or  on  his  way  to  which 
the  fugitive  is  or  is  suspected  of  being  it  is  not  an  offence,  or  not  an 
offence  to  which  this  part  of  this  Act  applies ;  and  all  the  provisions  of 
this  part  of  this  Act,  including  those  relating  to  a  provisional  warrant  and 
to  a  committal  to  prison,  shaU  be  construed  as  if  the  offence  were  in  such 
last-mentioned  part  of  Her  Majesty's  dominions  an  offence  to  which  this 
part  of  this  Act  applies. 

10.  Where  it  is  made  to  appear  to  a  superior  court  that  by  reason  of  the  Powers  of 
trivial  nature  of  the  case,  or  by  reason  of  the  appHoation  for  the  return  Superior 

of  a  fugitive  not  being  made  in  good  faith  in  the  interests  of  justice  or  ^?^  ^  ^ 
otherwise,  it  would,  having  regard  to  the  distance,  to  the  facilities  for  ^y^  whe?case 
communication,  and  to  all  the  circumstances  of  the  case,  be  unjust  or  friyolons  or 
oppressive  or  too  severe  a  punishment    to    return    the   fugitive   either  return  nnjust. 
at  all  or  until  the  expiration  of  a  certain  period,  such  court  may  discharge 
the  fugitive,  either  absolutely  or  on  bail,  or  order  that  he  shall  not  be 
retamed  until  after  the  expiration  of  the  period  named  in  the  order,  or  may 
make  such  other  order  in  the  premises  as  to  the  court  seems  just. 

11.  In  Ireland  the  Lord  Lieutenant  or  Lords  Justices  or  other  chief  Power  o!  Lord 
governor  or  governors  of  Ireland,  also  the  chief  secretary  of  such  Lord  Lieutwiant  in 
Lieutenant,  may,  as  well  as  a  Secretary  of  State,  execute  any  portion  of  ^'•""*^- 

the  powers  by  this  part  of  this  Act  vested  in  a  Secretary  of  State. 
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Past  EL. — Intbr-ooloniaii  Baokimo  of  Wabbants,  asd  Owtesces. 

0ffen!^8  Application  of  part  of  Act. 

Act,  1881.  12.  This  part  of  this  Act  shall  apply  only  to  those  groaps  of  &itish 

AppHcation  of  possessions  to  which,  by  reason  of  their  contiguity  or  otherwise,  it  may 
part  of  Act  to  seem  expedient  to  Her  Majesty  to  apply  the  same. 

pn^upof  It  shall  be  lawful  for  Her  Majesty  from  time  to  time  by  Order  in 

British  poasos-  Council  to  direct  that  this  part  of  this  Act  shall  apply  to  the  group 
sions.  ^^  British  possessions  mentioned  in  the  Order,  and  by  l^e  same  or  any 

subsequent  Order  to  except  certain  offences  from  the  application  of  thK. 

part  of  this  Act,  and  to  limit  the  application  of  this  part  of  this  Ad 

by  such  conditions,   exceptions,  and  qualifications   as  may  be   deemed 

expedient. 

Backing  of  Warrants. 

Backing  in  13.  Where  in  a  British  possession  of  a  group  to  which  this  part  of 

one  British       ^j^  ^^^  applies  a  warrant  has  been  issued  for  the  apprehension  of  a 
wummt  issued  p^^on  accused  of  an  offence  punishable  by  law  in  that  possession,  and 
in  another  of    such  person  is  or  is  suspected  of  being  in  or  on  the  way  to  another  British 
same  gronp.      possession  of  the  same  group,  a  magistrate  in  the  last-mentioned  possession, 
if  satisfied  that  the  warrant   was   issued  by  a  person   having    lawful 
authority   to   issue    the   same,    may  indorse    such   warrant    in  manner 
provided  by  this  Act,  and  the  warrant  so  indorsed  shall  be  a  sufficient 
authority    to    apprehend,    within    the    junsdiction     of     the    indorsing 
magistrate,  the  person  named  in  the  warrant,  and  bring  him  before  the 
indorsing  magistrate   or  some   other   magistrate    in   the    same   British 
possession. 
Return  of  14.  The  magistrate  before  whom  a  person  so  apprehended  is  brought, 

prisoner  ap-  if  he  is  satisfied  that  the  warrant  is  duly  authenticated  as  directed  by  this 
P^®"*^®^  Act  and  was  issued  by  a  person  having  lawful  authority  to  issue  the  same, 
warrant?^  ^  ^^^  ^  satisfied  on  oath  that  the  prisoner  is  the  person  named  or  other- 
wise described  in  the  warrant,  may  order  such  prisoner  to  be  returned  to 
the  British  possession  in  which  the  warrant  was  issued,  and  for  that 
purpose  to  be  delivered  into  the  custody  of  the  persons  to  whom  the 
warrant  is  addressed,  or  any  one  or  more  of  them,  and  to  be  held  in 
custody  and  conveyed  by  sea  or  otherwise  into  the  British  possession  in 
which  the  warrant  was  issued,  there  to  be  dealt  with  according  to  law  as 
if  he  had  been  there  apprehended.  8uoh  order  for  return  may  be  made 
by  warrant  under  the  hand  of  the  magistrate  making  it,  and  may  be 
executed  according  to  the  tenor  thereof. 

A  magistrate  shall,  so  far  as  it  is  requisite  for  the  exercise  of  the  powers 
of  this  section,  have  the  same  power,  including  the  power  to  remand  and 
admit  to  bail  a  prisoner,  as  he  has  in  the  case  of  a  person  apprehended 
under  a  warrant  issued  by  him. 
Backinff  in  ^^'  Where  a  person  required  to  give  evidence  on  behalf  of  the  prose- 

one  British  cutor  or  defendant  on  a  charge  for  an  offence  punishable  by  law  in  a 
possession  of  British  possession  of  a  group  to  which  this  part  of  this  Act  applies,  is  or 
summons,  &c.,  jg  suspected  of  being  in  or  on  his  way  to  any  other  British  possession  of 
issned^n*  ^^®  Bame  group,  a  judge,  magistrate,  or  other  officer  who  would  have 
another  pos-  lawful  authority  to  issue  a  summons,  requiring  the  attendance  of  such 
session  of  witness,  if  the  witness  were  within  his  jurisdiction,  may  issue  a  summons 
same  group.  fQ].  q^q  attendance  of  such  witness,  and  a  magistrate  in  any  other  British 
possession  of  the  same  group,  if  satisfied  that  the  summons  was  issued 
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by  some  judge,  magistrate,  or  officer  baving  lawful  authority  as  aforesaid,  44  d;  45  Viot. 
may  indorse  the  summons  with  his  name ;  and  the  witness,  on  seryioe  in        o*  6^- 
that  possession  of  the  summons  so  indorsed,  and  on  payment  or  tender  of      ssTT- 
a  reasonable  amount  for  his  expenses,  shall  obey  the  summons,  and  in      Q^ndert 
default  shall  be  liable  to  be  tried  and  punished  either  in  the  possession  in     Act^  1881. 

which  he  is  served  or  in  the  possession  in  which  the  summons  was  issued,         

and  shall  be  liable  to  the  punishment  imposed  by  the  law  of  the  posses- 
sion in  which  he  is  tried  for  the  failure  of  a  witness  to  obey  such  a 
Btimmons.  The  expression  "  summons "  in  this  section  includes  any 
subpoena  or  other  process  for  requiring  the  attendance  of  a  witness. 

16.  A  magistrate  in  a  British  possession  of  a  group  to  which  this  part  Proyisional 
of  this  Act  applies,  before  the  indorsement  in  pursuance  of  this  part  of  warrant  in 
this  Act  of  a  warrant  for  the  apprehension  of  any  person,  may  issue  a  ^^J'^ 
provisional  warrant  for  the  apprehension  of  that  person,  on  such  infor-  gions. 
mation  and  under  such  circumstances  as  would  in  his  opinion  justify  the 

issue  of  a  warrant  if  the  ofiPence  of  which  such  person  is  accused  were  an 
offence  punishable  by  the  law  of  the  said  possession,  and  had  been  com- 
mitted within  his  jurisdiction,  and  such  warrant  may  be  backed  and 
executed  accordingly ;  provided  that  a  person  aiTested  under  such  pro- 
visional warrant  shall  be  discharged  unless  the  original  warrant  is  produced 
and  indorsed  within  such  reasonable  time  as  may  under  the  circumstances 
seem  requisite. 

17.  If  a  prisoner  in  a  British  possession  whose  return  is  authorised  in  Discharge  of 
pursuance  of  this  part  of  this  Act  is  not  conveyed  out  of  that  possession  priaoner  not 
within  one  month  after  the  date  of  the  warrant  ordering  his  return,  a  ^*^^onth 
magistrate  or  a  superior  court,  upon  application  by  or  on  behalf  of  the  to  British  poa- 
prisoner,  and  upon  proof  that  reasonable  notice  of  the  intention  to  make  Bossionof  same 
such  application  has  been  given  to  the  person  holding  the  warrant  and  to  group. 

the  cMef  officer  of  the  police  of  such  possession  or  of  the  province  or 
town  where  the  prisoner  is  in  custody,  may,  unless  sufficient  cause  is 
shown  to  the  contrary,  order  such  prisoner  to  be  discharged  out  of  custody. 
Any  order  or  refusal  to  make  an  order  of  discharge  by  a  magistrate 
under  this  section  shall  be  subject  to  appeal  to  a  superior  court. 

18.  Where  a  prisoner  accused  of  an  offence  is  returned,  in  pursuance  of  Sending  baok 
this  part  of  this  Act  to  a  British  possession,  and  either  is  not  prosecuted  °' P^*®"®'^, 
for  the  said  offence  within  six  months  after  his  arrival  in  that  possession,  or  a^idttod  to 
or  is  acquitted  of  the  sud  offence,  the  governor  of  that  possession,  if  he  British  posses- 
thinks  fit,  may,  on  the  requisition  of  such  person,  cause  him  to  be  sent  slon  of  same 
back,  free  of  cost,  and  with  as  little  delay  as  possible,  to  the  British  fi^^P* 
possession  in  or  on  his  way  to  which  he  was  apprehended. 

19.  Where  the  return  of   a  prisoner  is  sought  or  ordered  under  this  Refosal  to 
part  of  this  Act,  and  it  is  made  to  appear  to  a  magistrate  or  to  a  superior  return  pri- 
court  that,  by  reason  of  the  trivial  nature  of  the  case,  or  by  reason  of  the  ^^msTSwr 
application  for  the  return  of  such  prisoner  not  being  made  in  good  faith  trivial 

in  the  interests  of  justice  or  otherwise,  it  would,  having  regard  to  the 
distance,  to  the  facilities  of  communication,  and  to  all  the  circumstances 
of  the  case,  be  unjust  or  oppressive,  or  too  severe  a  punishment,  to  return 
the  prisoner  either  at  all  or  until  the  expiration  of  a  certain  period,  the 
court  or  magistrate  may  discharge  the  prisoner  either  absolutely  or  on  bail, 
or  order  that  he  shall  not  be  returned  until  after  the  expiration  of  the 
period  named  in  the  order,  or  may  make  such  other  order  in  the  premises 
as  to  the  magistrate  or  court  seems  just. 

Any  order  or  refusal  to  make  an  order  of  discharge,  by  a  magistrate  Appeal, 
under  this  section  shall  be  subject  to  an  appeal  to  a  superior  court. 
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1  Trial,  4rc>,  of  Offences. 

olfmders         ^^'  ^^^^^  *^o  British  possessions  adjoin,  a  person  accused  of  an  offence 
Act^  1881.     committed  on  or  within  the  distance  of   five  hundred  yards  from  the 

common  boundary  of  such  possessions  may  be  apprehended,  tried,  and 

OS&i^  wim-  pxinished  in  either  of  such  possessions. 

bou^rTof         ^^*  ^^^^^  *^  offence  is  committed  on  any  person  or  in  respect  of  any 

two  adjoiniDg  property  in  or  upon  any  carriage,  cart,  or  vehicle  whatsoever  employed  in 

British  possee-  a  journey,  or  on  board  any  vessel  whatsoever  employed  in  a  navigable 

siona.  river,  lake,  canal,  or  inland  navigation,  the  person  accused  of  such  offence 

Offences  com-  jj^^y  be  tried  in  any  British  possession  through  a  part  of  which  such 

ioumev°°         carriage,  cart,  vehicle,  or  vessel  passed  in  the  course  of  the  journey  or 

between  two     voyage  during  which  the  offence  was  committed ;  and,  where  the  side, 

British  posses-  bank,  centre,  or  other  part  of  the  road,  river,  lake,  canal,  or  inland  navi- 

sions.  gatiori  along  which  the  carriage,  cart,  vehicle,  or  vessel  passed  in  the 

course  of  such  journey  or  voyage  is  the  boundary  of  any  British  poeses- 

sion,  a  person  may  be  tried  for  such  offence  in  any  British  possession  of 

which  it  is  the  boundary : 

Provided  that  nothing  in  this  section  shall  authorise  the  trial  for  such 
offence  of  a  person  who  is  not  a  British  subject,  where  it  is  not  shown 
that  the  offence  was  committed  in  a  British  possession. 
Trial  of  offence      2^«  A  person  accused  of  the  offence  (under  whatever  name  it  is  known) 
of  false  swear-  of  swearing  or  making  any  false  deposition,  or  of  giving  or  fabricating  any 
f"?  °^  8i^">8f   false  evidence,  for  the  purposes  of  this  Act,  may  be  tried  either  in  the 
a  e  ev   ence.  ^^  ^^  g^^  Majesty's  dominions  in  which  such  deposition  or  evidence  is 
used,  or  in  the  part  in  which  the  same  was  sworn,  made,  given,  or  fabri- 
cated, as  the  justice  of  the  case  may  require. 
Supplemental       23.  Where  any  part  of  this  Act  provides  for  the  place  of  trial  of  a 
trial  orperson  P®'^^^  accused  of  an  offence,  that  offence  shall,  for  ail  purposes  of  and 
in  any  place,    incidental  to  the  apprehension,  trial,  and  punishment  of  such  person,  and 
of  and  incidental  to  any  proceedings  and  matters  preliminary,  incidental 
to,  or  consequential  thereon,  and  of  and  incidental  to  the  jurisdiction  of 
any  court,  constable,  or  officer,  with  reference  to  such  offence,  and  to  any 
person  accused  of  such  offence,  be  deemed  to  have  been  committed  in  any 
place  in  which  the  person  accused  of  the  offence  can  be  tried  for  it ;  and 
37  &  88  Vict,  such  person  may  be  punished  in  accordance  with  the  Courts  (Colonial) 
c.  27.  Jurisdiction  Act,  1874. 

Issue  of  search      24.  Where  a  warrant  for  the  apprehension  of  a  person  accused  of  an 

warrant.  offence  has  been  indorsed  in  pursuance  of  any  part  of  this  Act  in  any 

part  of  Her  Majesty's  dominions,  or  where  any  part  of  the  Act  provides 

for  the  place  of  trud  of  a  person  accused  of  an  offence,  every  court  and 

magistrate  of  the  part  in  which  the  warrant  is  indorsed,  or  the  person 

accused  of  the  offence  can  be  tried,  shall  have  the  same  power  of  issuing  a 

warrant  to  search  for  any  property  alleged  to  be  stolen  or  to  be  otherwise 

unlawfully  taken   or  obtained   by  su(2l  person,  or  otherwise  to  be  the 

subject  of  such  offence,  as  that  court  or  magistrate  would  have  if  the 

property  had  been  stolen  or  otherwise  unlawfully  taken    or   obtained, 

or  the  offence  had   been   conmiitted  wholly  witldn   the  jurisdiction  of 

such  court  or  magistrate. 

Removal  of  25.  Where  a  person  is  in  legal  custody  in  a  British  possession,  either 

prisoner  by      j^  pursuance  of  this  Act  or  otherwise,  and  such  person  is  required  to  be 

pSuse^to"  ^^^    removed  in  custody  to  another  place  in  or  belonging  to  the  same  Britlsli 

another.  possession,  such  person,  if  removed  by  sea  in  a  vessel  belonging  to  Her 
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Majesty  or  any  of  Her  Majesty's  subjects,  shall  be  deemed  to  continue  in  44  &  46  Yicr. 

legal  custody  until  he  reaches  the  place  to  which  he  is  required  to  be  ^  ^^• 

removed ;  and  the  provisions  of  this  Act  with  respect  to  the  retaking  of  /pymtive 

a  prisoner  who  has  escaped,  and  with  respect  to  the  trial  and  punishment  Offenders 

of  a  person  guilty  of  the  offence  of  escaping  or  attempting  to  escape,  or  Act,  1881. 

aiding  or  attempting  to  aid  a  prisoner  to  escape,  shall  apply  to  the  case  of  

a  prisoner  escaping  while  being  lawfully  removed  as  aforesaid,  in  like 
manner  as  if  he  were  being  removed  in  pursuance  of  a  warrant  indorsed 
in  pursuance  of  this  Act. 

Part  IV. — Supplemental. 

Warrants  and  Escape. 

26.  An  indorsement  of  a  warrant  in  pursuance  of  this  Act  shall  be  Isdorsement 
signed  by  the  authority  indorsing  the  same,  and  shall  authorise  all  or  any  of  warrant 
of  the  persons  named  in  the  indorsement,  and  of  the  persons  to  whom 

the  warrant  was  originally  directed,  and  also  every  constable,  to  execute 
the  warrant  within  the  part  of  Her  Majesty's  dominions  or  place  within 
which  such  indorsement  is  by  this  Act  made  a  sufficient  authority,  by 
apprehending  the  person  named  in  it,  and  bringing  him  before  some 
magistrate  in  the  said  part  or  place,  whether  the  magistrate  named  in  the 
indorsement  or  some  other. 

For  the  purposes  of  this  Act  every  warrant,  summons,  subpoena,  and 
process,  and  every  indorsement  made  in  pursuance  of  this  Act  thereon, 
shall  remain  in  force,  notwithstanding  that  the  person  signing  the  warrant 
or  such  indorsement  dies  or  ceases  to  hold  office. 

27.  Where  a  fugitive  or  prisoner  is  authorised  to  be  returned  to  any  CcnveyaDce 
part  of  Her  Majesty's  dominions  in  pursuance  of  Part  One  or  Part  Two  of  of  fugitives 
this  Act,  such  fugitive  or  prisoner  may  be   sent  thither  in   any  ship  *"*^  witneseea. 
belonging  to  Her  Majesty  or  to  any  of  her  subjects. 

For  the  purpose  aforesaid,  the  authority  signing  the  warrant  for  the 
return  may  order  the  master  of  any  ship  belonging  to  any  subject  of  Her 
Majesty  bound  to  the  said  part  of  Her  Majesty's  dominions  to  receive  and 
afford  a  passage  and  subsistence  during  the  voyage  to  such  fugitive  or 
prisoner,  and  to  the  person  having  him  in  custody,  and  to  the  witnesses,  so 
that  such  master  be  not  required  to  receive  more  than  one  fugitive  or 
prisoner  for  every  hundred  tons  of  his  ship's  registered  tonnage,  or  more 
than  one  witness  for  every  fifty  tons  of  such  tonnage. 

The  said  authority  shall  indorse  or  cause  to  be  indorsed  upon  the  agree- 
ment of  the  ship  such  particulars  with  respect  to  any  fugitive  prisoner  or 
witness  sent  in  her  as  the  Board  of  Trade  from  time  to  time  require. 

Every  such  master  shall,  on  his  ship's  arrival  in  the  said  part  of  Her 
Majesty's  dominions,  cause  such  fugitive  or  prisoner,  if  he  is  not  in  the 
custody  of  any  person,  to  be  given  into  the  custody  of  some  constable, 
there  to  be  dealt  with  according  to  law. 

Every  master  who  fails  on  pajrment  or  tender  of  a  reasonable  amount 
for  expenses  to  comply  with  an  order  made  in  pursuance  of  this  section, 
or  to  cause  a  fugitive  or  prisoner  committed  to  his  charge  to  be  given  into 
custody  as  required  by  this  section,  shall  be  liable  on  summary  conviction 
to  a  fine  not  exceeding  fifty  pounds,  which  may  be  recovered  in  any  part  of 
Her  Majesty's  dominions  in  like  manner  as  a  penalty  of  the  same  amount 
under  the  Merchant  Shipping  Act,  1854,  and  the  Acts  amending  the  same.  ^^^}^  ^'*^'' 

28.  If  a  prisoner  escape,  by  breach  of  prison  or  otherwise,  out  of  the  ^ 
custody  of  a  person  acting  under  a  warrant  issued  or  indorsed  in  pur« 
suanoe  of  this  Act,  he  may  be  retaken  in  the  same  manner  as  a  pei-son 
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44  &  45  VioT.  aooosed  of  a  crime  against  the  law  of    that  part  of    Her    Maj«8tj's 

0.  69.        dominions  to  which  he  escapes  may  be  retaken  upon  an  escape. 

.^TT  A  person  guilty  of  the  offence  of  escaping  or  of  attempting  to  escape, 

OfftndtrB     or  of  aiding  or  attempting  to  aid  a  prisoner  to  escape,  by  breach  of  prison 

Aciy  1881.     or  otherwise,  from  custody  under  any  warrant  issued  or  indorsed  in  pur- 

suance  of  this  Act,  may  be  tried  in  any  of  the  following  parts  of  Her 

Escape  of        Majesty's  dominions,  namely,  the  part  to  which  and  the  part  from  whicli 
cutody^  ^^^  ^^®   prisoner   is   being    removed,  and   the  part  in  which  the  priaoner 
escapes,  and  the  part  in  which  the  offender  is  found. 

DepoBitions  29.  A  magistrate  may  take  depositions  for  the  purposes  of  this  Act  in 

to  be  evidenco,  the  absence  of  a  person  accused  of  an  offence  in  like  manner  as  he  might 

•pd  anthen-     ^|^^  ^^  same  if  such  person  were  present  and  accused  of  the  offence 
QcatioD  of        ,    -       1  .  ^  ^ 

depositions        ^^^"  ^'^' 

and  warrants.      Depositions  (whether  taken  in  the  absence  of  the  fugitive  or  otherwise) 

and  copies  thereof,  and  official  certificates  of  or  judicial  documents  stating 

facts,  may,  if  duly  authenticated,  be  received  in  evidence  in  proceedings 

under  this  Act. 

Provided  that  nothing  in  this  Act  shall  authorise  the  reception  of  any 
such  depositions,  copies,  certificates,  or  documents  in  evidence  against  a 
person  upon  his  trial  for  an  offence. 

Warrants  and  depositions,  and  copies  thereof,  and  official  certificates  of 
or  judicial  documents  stating  facts,  shall  be  deemed  duly  authenticated 
for  the  purposes  of  this  Act  S  they  are  authenticated  in  manner  provided 
for  the  time  being  by  law,  or  if  they  purport  to  be  signed  by  or 
authenticated  by  the  signature  of  a  judge,  magistrate,  or  officer  of  the 
part  of  Her  Majesty's  dominions  in  which  the  same  are  issued,  taken,  or 
made,  and  are  authenticated  either  by  the  oath  of  some  witness,  or  by 
being  sealed  with  the  official  seal  of  a  Secretary  of  State,  or  with  the 
public  seal  of  a  British  possession,  or  with  the  official  seal  of  a  governor 
of  a  British  possession,  or  of  a  colonial  secretary,  or  of  some  secretary 
or  mimster  administering  a  department  of  the  government  of  a  British 
possession. 

And  all  courts  and  magistrates  shall  take  judicial  notice  of  every  such 
seal  as  is  in  this  section  mentioned,  and  shall  admit  in  evidence  without 
further  proof  the  documents  authenticated  by  it. 

ProYisioD  as         30.  The  jurisdiction  under  Part  One  of  this  Act  to  hear  a  case  and 
to  exercise  of    commit  a  fugitive  to  prison  to  await  his  return  shall  be  exercised, — 
^^"^t»2i  ^^      (1-)  I'^  England,  by  a  chief  magistrate  of  the  metropoUtan  police  courts, 

or  one  of  the  other  magistrates  of  the  metropolitan  police  court 
at  Bow-street ;  and 
(2*)  In  Scotland,  by  the  sheriff  or  *  sheriff  substitute  of  the  county  of 

Edinburgh  ;  and 
(3.)  In  Ireland,   by   one   of    the   police  magistrates   of    the   Dublin 

metropolitan  police  district ;  and 
(4.)  In  a  British  possession,  by  any  judge,  justice  of  the  peace,  or  other 
officer  having  the  Hke  jurisdiction  as  one  of  the  magistrates  of 
the  metropolitan  police  court  in  Bow-street,  or  by  such  other 
court,  judge,  or  magistrate  as  may  be  from,  time  to  time  pro- 
vided by  an  Act  or  ordinance  passed  by  the  Legislature  of  that 
possession. 
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If  a  fngitiye  Ib  apprehended  and  brought  before  a  magistiate  who  has  44  &  45  Yior. 
no  power  to  exercise  the  jurisdiction  under  this  Act  in  respect  of  that        <^  69. 
fugitive,  that  magistrate  shall  order  the  fugitive  to  be  brought  before      /wJJ), 
some  magistrate   having  that  jurisdiction,   and  such   order    shall    be      offenders 
obeyed.  Art^  1881. 

31.  It  shall  be  lawful  for  Her  Majesty  in  Council  from  time  to  time  to        

make  Orders  for  the  purposes  of  this  Act,  and  to  revoke  and  vary  any  ^°7?'  "'  *2 
Order  so  made,  and  every  Order  so  made  shall,  while  it  is  in  force,  have  fovocation  of 
the  same  e£fect  as  if  it  were  enacted  in  this  Act.  Orders  in 

An  Order  in  Council  made  for  the  purposes  of  this  Act  shall  be  laid  Council, 
before  Parliament  as  soon  as  may  be  after  it  is  made  if  Parliament  is  then 
in  session,  or  if  not,  as  soon  as  may  be  after  the  commencement  of  the 
then  next  session  of  Parliament. 

32.  If    the  Legislature  of    a  British    possession   pass   any   Act    or  Power  of 
ordinance-—  legiaUtnre  of 

(1.)  For  defining  the  offences  committed  in  that  possession  to  which  British  posBes- 
this  Act  or  any  part  thereof  is  to  apply ;  or  J][^g  f  or^carry- 

(2.)  For  determining  the  court,  judge,  magistrate,  officer,  or  person  by  log  into  e£fect 
whom  and  the  manner  in  which  any  jurisdiction  or  power  under  this  Act 
this  Act  is  to  be  exercised ;  or 
(3.)  For  payment  of  the  costs  incurred  in  returning  a  fugitive  or  a 
prisoner,  or  in  sending  him  back  if  not  prosecuted  or  if  acquitted, 
or  otherwise  in  the  execution  of  this  Act ;  or 
(4.)  In  any  manner  for  the  carrying  of  this  Act  or  any  part  thereof 
into  effect  in  that  possession, 
it  shall  be  lawful  for  Her  Majesty  by  Order  in  Council  to  direct,  if  it 
seems  to  Her  Majesty  in  Council  necessary  or  proper  for  carrying  into 
effect  the  objects  of  this  Act,  that  such  Act  or  ordinance,  or  any  part 
thereof,  shall,  with  or  without  modification  or  alteration,  be  recognised 
and  given  effect  to  throughout  Her  Majesty's  dominions  and  on  the  high 
seas  as  if  it  were  part  of  this  Act. 

Application  of  Act 

33.  Where  a  person  accused  of  an  offence  can,  by  reason  of  the  Application  of 
nature  of  the  offence,  or  of  the  place  in  which  it  was  oonmiitted,  or  Act  to  offences 
otherwise,  be,  under  this    Act  or  otherwise,  tried  for  or  in   respect  of  JJ^"??  ^' 

the  offence  in  more  than  one  part  of  Her  Majesty's  dominions,  a  warrant  geveral  parts 
for  the  apprehension  of  such  person  may  be  issued  in  any  part  of  Her  of  Her 
Majesty's  dominions  in   which  he  can,  if  he  happens  to  be  there,  be  Majesty's 
trieid ;  and  each  part  of  this  Act  shall  apply  as  if  the  offence  had  been  dominions, 
committed  in  the  part  of  Her  Majesty's  dominions  where  such  warrant 
is  issued,  and  such  person  may  be  apprehended  and  returned  in  pursuance 
of  this  Act,  notwithstanding  that  in  the  place  in  which  he  is  apprehended 
a  court  has  jurisdiction  to  try  him  : 

Provided  that  if  such  person  is^  apprehended  in  the  United  Kingdom 
a  Secretary  of  State,  and  if  he  is  apprehended  in  a  British  possession, 
the  governor  of  such  possession,  may,  if  satisfied  that,  having  regard 
to  the  place  where  the  witnesses  for  the  prosecution  and  for  the  defence 
are  to  be  found,  and  to  all  the  circumstances  of  the  case,  it  would  be 
conducive  to  the  interests  of  justice  so  to  do,  order  such  person  to  be 
tried  in  the  part  of  Her  Majesty's  dominions  in  which  he  is  apprehended, 
and  in  such  case  any  warrant  previously  issued  for  his  return  shall 
not  be  executed.  a    li    t* 

34.  Where  a  person  convicted  by  a  court  in  any  part  of  Her  Majebty's  Aatoron^ 

flots. 
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44  &  45  Vktt.  dominions  of   an  o£Pence  committed  either  in  Her  Majesty's  dominions 

0.69.        or  elsewhere,  is  unlawfully  at  large  before  the  expiration  of  his  sentence, 

£r~T7        each  part  of  this  Act  shall  apply  to  such  person,  so  far  as  is  consistent 

Offenden     ^^  ^^  tenor  thereof,  in  like  manner  as  it  applies  to  a  person  accused 

Act,  1881.     of  the  like  offence  committed  in  the  part  of  Her  Majesty's  dominions 

in  which  such  person  was  conricted. 

Application  of      35.  Where  a  person  accused  of  an  offence  is  in  custody  in  some  part 

Act  to  removal  of  Her  Majesty's  dominions,  and  the  offence  is  one  for  or  in  respect  of 

triabirin*        ^^c^  by  reason  of  the  nature  thereof  or  of  the  place  in  which  it  was 

more  than  one  committed  or  otherwise,  a  person  may  under  this  Act  or  otherwise  be 

nart  of  Her     tried  in  some  other  part  of   Her  Majesty's    dominions,  in  such   case  a 

Majesty'!         superior  court,  and  also  if  such   person  is  in  the   United    Kingdom  a 

dominions.       Secretary  of  State,  and  if  he  is  in  a  British  possession  the  goyemor  of 

that  possession,  if  satisfied  that,  having  regard  to  the  place  where  the 

witnesses  for  the  prosecution  and  for  the  defence  are  to  be  found,  and 

to   all  the    circamstances  of   the  case,  it  would   be  conducive   to  the 

interests  of  justice  so  to  do,  may  by  warrant  direct  the  removal  of  such 

offender   to   some  other  part   of  Her   Majesty's   dominions   in   which 

he  can  be  tried,  and  the  offender  may  be  returned,  and,  if  not  prosecuted 

or  acquitted,  sent  back  free  of  cost  in  like  manner  as  if  he  were  a  fugitive 

returned  in  pursuance  of  Part  One  of  this  Act,  and  the  warrant  were  a 

warrant  for  the  return  of  such  fugitive,  and  the  provisions  of  this  Act 

shall  apply  accordingly. 

Application  of      86.  It  shall  be  lawful  for  Her  Majesty  from  time  to  time  by  Order 

^ri8dic?'n**°  in  Council  to  direct  that  this    Act   shall    apply   as   if,  subject  to  the 

jnns  ic  ion.     conditions,  exceptions,  and  qualifications  (if  any)  contained  in  the  Order, 

any  place  out  of  Her  Majesty's  dominions  in  which    Her  Majesty  has 

jurisdiction,  and  which  is  named  in  the  order,  were  a  British  possession, 

and  to  provide  for  carrying  into  effect  such  application. 

Application  of      37.  This  Act  shall  extend  to  the  Channel  Islands  and   Isle  of  Man 

Act  to  and       as  if  they  were  part  of  England  and  of  the  United  Kingdom,  and  the 

execution  of     United  Kingdom  and  those  islands  shall  be  deemed  for  the  purpose  of 

United  Kinff-  ^^'^  '^^^  ^  ^  ^^^  P^^  ^^  ^^^  Majesty's  dominions ;  and  a  warrant 
dom,  Channel  indorsed  in  pursuance  of  Part  One  of  this  Act  may  be  executed  in 
Islands,  and  every  place  in  the  United  Kingdom  and  the  said  islands  accordingly. 
Isle  of  Man.  33^  fpjjjg  ^^^  gj^j^jj  apply  where  an  offence  is  committed  before  the 
Acftr  M^  **'  commencement  of  this  Act,  or  in  the  case  of  Part  Two  of  this  Act,  before 
o£FenceZ  ^^  application  of  that  part  to  a  British  possession  or  to  the  offence,  in 

like  manner  as  if  such  offence  had  been  committed  after  such  commence- 
ment or  application. 

Definitions  and  Repeal. 
Definition  of        39.  In  this  Act,  unless  the  context  otherwise  requires, — 
terms.  The  expression  "  Secretary  of   State "  means   one   of   Her  Majesty's 

g  Secretary  of  Principal  Secretaries  of  SUte  : 

<*B  't*  h  '^^^  expression  ''  British  possession  "  means  any  part  of  Her  Majesty's 

session  :'*^^**^  dominions,  exclusive  of  the  United  Elingdom,  the  Channel  Islands, 

and  Isle  of  Man ;  all  territories  and  places   within  Her  Majesty's 

dominions  which  are  under  one  legislature  shall  be  deemed  to  be 

one  British  possession  and  one  part  of  Her  Majesty's  dominions  : 

**  Legisla-  The  expression  "  legislature,"  where  there  are  local  legislatures  as  well 

^^^  *"  as  a  central  legislature,  means  the  central  legislature  only : 

»*  Governor :"       The  expression  **  governor  "  means  any  person  or  persons  administering 

the  government  of  a  British  possession,  and  includes  the  governor 
and  lieutenant-governor  of  any  part  of  India  : 
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The  ezpreision  "  constable  "  means,  oat  of  England,  any  policeman  or  44  di;  46  Yior. 
officer  having  the  like  powers  and  duties  as  a  constable  in  England  :  ^'  ^^' 

The  expression  '' magistrate "  means,  except  in  Scotland,  any  justice  jcwTw 
of  the  peace,  and  in  Scotland  means  a  sheriff  or  sheriff  substitute.  Offenders 
and  in  the  Ohannel  Islands,  Isle  of  Man,  and  a  British  possession     Act,  1881. 

means  any  person  having  authority   to  issue   a   warrant  for  the         

apprehension  of  persons  accused  of  offences  and  to  commit  such    ^o^^^^le : 
persons  for  trial :  "Mag,8trate:" 

The  expression  '<  offence  punishable  on  indictment "  means,  as  regards  "  Offence  pnD- 
India,  an  offence  punishable  on  a  charge  or  otherwise :  J^t**^*  t°"*° 

The  expression  '' oath"  includes  affirmation  or  declaration  in  the  case  l^Q  ..  ,„  ' 
of  persons  allowed  by  law  to  affirm  or  declare  instead  of  swearing, 
and  the  expression  "  swear  "  and  other  words  relating  to  an  oath 
or  swearing  shall  be  construed  accordingly  : 

The  expression  ''  deposition  "  includes   any   affidavit,  affirmation,  or  **  Deposition:*' 
statement  made  upon  oath  as  above  defined :  «  o       • 

The  expression  "  Superior  Oourt  "  means  :  Oourt^"^'^ 

(1.)  In  England,  Her  Majesty's  Oourt  of  Appeal  and  High  Oourt  of 
Justice ;  and 

(2.)  In  Scotland,  the  High  Oourt  of  Justiciary ;  and 

(3.)  In  Ireland,  Her  Majesty's  Oourt  of  Appeal  and  Her  Majesty's 
High  Oourt  of  Justice  at  Dublin  ;  and 

(4.)  In  a  British  possession,  any  court  having  in  that  possession  the 
like  criminal  jurisdiction  to  that  which  is  vested  in  the  High 
Oourt  of  Justice  in  England,  or  such  court  or  judge  as  may  be 
determined  by  any  Act  or  ordinance  of  that  possession. 

40.  This  Act  shall  come  into  operation  on  the  first  day  of  January  Oommence- 
one  thousand  eight  hundred  and  eighty-two,  which  date  is  in  this  Act  ™®°^  <>f  ^ot 
referred  to  as  the  commencement  of  this  Act. 

41.  The  Act  specified  in  the  schedule  to  this  Act  is  hereby  repealed  as  Repeal  of  Act 
from  the  commencement  of  this  Act :  "*  Bchedule. 

Provided  that  this  repeal  shall  not  affect — 

(a.)  Any  warrant  duly  indorsed  or  issued,  nor  anything  djily  done  or 
suffered  before  the  commencement  of  this  Act ;  nor 

(6.)  Any  obligation  or  liability  incurred  under  an  enactment  hereby 
repealed ;  nor 

(c.)  Any  penalty,  forfeiture,  or  punishment  incurred  in  respect  of  any 
offence  committed  against  any  enactment  hereby  repealed ;  nor 

{d*)  Any  legal  proceeding  or  remedy  in  respect  of  any  such  warrant, 
obligation,  liability,  penalty,  forfeiture,  or  punishment  as  afore- 
said ;  and  any  such  warrant  may  be  indorsed  and  executed,  and 
any  such  legid  proceedings  and  remedy  may  be  carried  on,  as  if 
this  Act  had  not  passed. 

SCHEDULE. 


Year  and  Chapter. 

Title. 

6  &  7  Vict.  c.  84. 

An  Act  for  the  better  apprehenaion  of  certain  oflFenders. 

INDEX. 


ACCESSORY. 

{See  PRAcncE.) 

An  accesgory  before  the  fact  most  be  absent 
at  the  oommissioii  of  the  erime,  for  if 
raesent  he  becomes  a  principaL  Reg.  v. 
BroiPn,    144. 

AGENT. 

Fraudulent  conversion  of  property,  —  The 
prisoner  was  an  agent  employed  to  sell 
goods  on  conmiission,  and  as  soon  as  he 
received  moneys  from  customers  he  was  to 
remit  them  to  his  employers.  During  the 
employment  the  prosecutor  wrote  to  the 
prisoner,  '*We  wiU  send  H.  B.  and  P. 
their  bills  at  the  end  of  the  month,  and 
the  same  day  that  you  receiye  the  money 
from  the  customers  you  must  remit  it  to 
us.  We  will  attend  to  your  order,  as  our 
arrangements  were  to  remit  as  soon  as 
you  reoeired  it,  as  you  said  they  would 
not  pav  much  before  the  20th  of  each 
month.*'  Held,  that  this  letter  was  not  a 
direction  in  writing  as  to  the  application 
or  disposition  of  moneys  received  by  the 
raisoner  within  24  &  26  Vict.  c.  96,  s.  75. 
Beg.  V.  Broumlow.    216. 

Trust  money  had  been  invested  on  mort- 
gage. The  mortgage  was  paid  o£P,  and 
Sie  money  left  in  tiie  hands  of  the  family 
solicitor,  who  wrote  to  the  person  bene- 
ficiiUly  interested,  "  R's  money  was  paid 
on  Saturday,  6th  April,  2600/.  and  in- 
terest. .  .  .  Let  me  know  how  you  would 
like  to  have  the  2600/.  invested,  whether 
in  the  funds  or  on  mortgage.  I  can  get 
you  4  per  cent  on  a  good  security,  but 
not  more.  More  than  4  per  cent  is  not 
to  be  obtained  upon  sucn  securities  as 
trostees  would  be  justified  in  investing 
in."  The  answer  was  dated  the  9th  April, 
(( Will  consult  C.  at  once  about  the  money 
and  let  you  know.  I  do  not  wish  it  placed 
in  the  funds.  I  am  very  gkd  it  is  paid 
over,  and  hope  it  will  be  well  secured  this 
time."  At  or  very  near  the  date  of  these 
letters  it  was  clear  that  the  money  had 


been  fraudulently  appropriated  to  his  own 
use  by  the  solicitor.  Held,  that  this  was 
a  fraudulent  conversion  to  his  own  use  of 
property  intrusted  to  the  solicitor  for  safe 
custody  within  sect  76  of  24  &  26  Vict 
c.  95.    Beg.  y.  Fullagar.    870. 

AMENDMENT. 
{See  PRAcncB.) 

On  obiection  before  plea  to  the  first  count 
of  the  indictment  that  the  words  **  a 
certain  woman '*  were  too  vague,  an 
amendment  was  allowed  by  inserting  the 
words  ^^to  the  jurors  unknown,"  and 
striking  out  the  word  *^  certain."  Beg. 
V.  Tit^.    602. 

ASSAULT. 

In  an  action  of  assault  it  was  proved  that 
defendant,  who  was  infected  with  venereal 
disease,  had  sexual  connection  with  the 
plaintiff  with  -her  consent,  concealing  fh>m 
her  the  fact  that  he  was  diseased.  The 
plaintiff  becoming  in  consequence  diseased, 
brought  an  action  of  assault.  Held,  that 
the  action  could  not  be  sustained.  Uegarty 
V.  Shine.    124 ;  on  appeal,  145. 

Alimony  ordered  by  a  magistrate  on  a  con- 
viction for  an  aggravatoi  assault  may  be 
appealed  against  to  the  Divorce  Court. 
Qrove  v.  Grove.    200. 

The  appellants  while  in  fresh  pursuit  of  a 
fox  came  to  land  managed  by  respondent 
for  his  father.  The  respondent  warned 
them  off,  and  endeavoured  to  prevent 
their  going  upon  the  land.  The  appel- 
lants thereupon  attempted  to  force  an 
entry,  and  in  so  domg  committed  an 
assault,  for  which  they  were  convicted 
and  fined.  Held,  that  the  conviction  was 
right,  as  foxhunting  was  no  justification 
of  trespass.   Paul  v.  Summerhayes.  202. 

ATTACHMENT. 

Inf ormations  for  conspiracy  having  been 
exhibited   against   persons   for   exciting 
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tenants  not  to  pay  rents,  and  not  to  deal 
with  tenants  who  had  paid  rents,  and 
divers  similar  offences,  a  newspaper  com- 
mented hostilely  on  the  conduct  of  the 
traversers  and  their  party  in  keeping  up 
the  agitation,  which  formed  the  subject- 
matter  of  the  accusation  against  them. 
On  motion  for  an  attachment  against  the 
proprietors  of  the  newspaper,  it  was  held 
that  an  attachment  should  issue,  but  costs 
were  refused  on  the  groimd  of  the  con- 
duct of  the  traversers.  lUg.  v.  Pamell 
and  others,    474. 

BAIL. 

Defendants,  who  were  members  of  an  exten- 
sive organisation,  were  accused  of  a  riot 
arising  out  of  the  agitation  created  by  the 
organisation,  and  bail  was  refused  by  the 
local  magistrates  Held,  that  the  refusal 
was  right,  considering  (1)  the  serious 
nature  of  the  offence  charged;  (2)  the 
probability  of  the  association  furnishing 
funds  to  indemnify  the  bail  Reg,  v. 
Butler,    580. 

A  contract  to  indemnify  bail  against  the 
consequences  of  the  non-appearance  of 
an  accused  is  contrary  to  public  policy 
and  illegal.  The  defendant  became  bail 
in  lOOL  for  M.  under  a  charge  of  em- 
bezzlement. M .  paid  100/.  to  the  defen- 
dant to  indemnify  him  for  becoming  bail, 
and  then  absconded.  Held,  that  M/s 
trustee  in  bankruptcy  was  entitled  to 
recover  that  sum  from  the  defendant. 
WiUon  V.  StrugnelL    624. 

BANKRUPTCY. 

(See  Debtors  Act.) 

A  convicted  felon  may  be  adjudicated  a 
bankrupt  on  an  act  of  bankruptcy  com- 
mitted either  before  or  after  his  convic- 
tion. If  a  debtors  summons  be  served  on 
a  convicted  felon  during  his  imprison- 
ment his  neglect  to  pay,  secure,  or  com- 
pound for,  the  debt  wiU  be  an  act  of  bank- 
ruptcy.   Ex  parte  Graves,    629. 

A  banker's  derk  embezzled  money  and 
absconded.  The  banker  did  not  apply 
for  a  warrant  for  his  apprehension  until 
ten  days  after  he  discovered  the  embezzle- 
ment. The  clerk  had  then  escaped,  and 
was  never  prosecuted.  He  was  then  ad- 
judicated a  bankrupt  in  his  absence,  and 
the  trustee  rejected  the  banker's  proof  for 
the  amount  embezzled.    Upon  appeal  the 


chief  judge  in  bankruptcy  ordered  the 
proof  to  be  admitted  on  the  ground  that 
the  banker  had  used  due  diligence  in 
endeavouring  to  prosecute  the  bankrupt. 
This  decision  was  affirmed  in  the  Court 
of  App.eal,  James  and  BramwelL  LuJJ, 
holding  that  though  the  banker  might  not 
havebeen  entitled  to  provef  or  a  debt  arising 
out  of  fdony  in  respect  of  which  he  had 
not  prosecuted  the  felon  ^which  qusere) 
the  obligation  of  prosecutmg  the  felon 
was  a  personal  one,  and  did  not  extend  to 
the  trustee  in  the  banker's  liquidation,  the 
banker  having  liquidated :  and  Baggallay, 
L.J.  and  Bacon,  C.J.  holding  that  the 
rule  which  prevents  an  injured  person  from 
obtaining  civil  redress  for  a  criminal  wrong 
if  he  has  failed  in  his  duty  of  bringing 
the  felon  to  justice  does  not  apply  when 
the  prosecution  has  become  impossible 
by  the  felon's  escape  before  he  could 
have  been  prosecuted  by  the  exercise  of 
reasonable  dUigence.  Ex  parte  BaUy  Re 
Shepherd.    287. 


An  infant  trader  quitted  Ebigland,  and 
whilst  abroad  a  petition  was  filed  upon 
which  he  was  adjudged  a  bankrupt.  He 
was  arrested,  brought  to  Engliuid,  in- 
dicted and  convicted  for  having  feloniously 
within  four  calendar  months  before  the 
presentation  of  the  bankruptcv  petition 
quitted  England,  and  taken  witJi  him  20/. 
and  upwaras  which  ought  by  law  to  have 
been  cuvided  amongst  his  creditors,  with 
intent  to  defraud  (32  &  82  Vict,  c  62,  s. 
12) :  Held,  that  the  conviction  could  not 
be  sustained,  as  the  debts  of  the  creditors 
who  proved  were  void  by  the  Infants 
ReUei  Act,  1874,  none  of  uiem  being  for 
necessaries.     Reg,  y.  Wilson.    878. 


BARRISTER. 

A  statement  of  claim  for  damages  set  forth 
that  the  plaintiff,  being  returned  for  trial 
on  a  crimmal  charge,  entered  into  a  special 
contract  with  ddendant  a  barrister  to 
defend  him  at  the  trial,  and  attend  on 
each  day  of  the  trial,  and  the  defendant 
was  paid  a  special  fee  larger  than  the 
ordinary  fee  or  honorarium  paid  to  counsel 
for  so  attending,  vet  that  the  defendant 
neglected  to  attend  the  trial  after  the  first 
day  of  the  trial  by  reason  whereof  the 
plaintiff  "vtas  convicted,  and  suffered 
damage.  On  demurrer,  it  was  held  that 
the  claim  was  bad,  as  no  valid  contract 
can  be  entered  into  between  barrister  and 
client.  Robertson  y.  McDanagh.    469. 
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BIGAMY. 

AL'tence  for  seven  years — Bond  fide  belief 
of  death. — On  the  trial  of  an  indictment 
for  bigamy  evidence  is  not  admissible  to 
show  that  the  prisoner  honestly  believed 
that  his  first  wife  was  dead,  when  he 
married  a  second  time  within  seven  years 
of  his  last  having  heard  of  or  seen  his 
first  wife.  Semhle^  however  reasonable 
such  a  belief  mav  be,  it  can  only  be  used 
in  mitigation  of  punishment  after  con- 
viction. Reg,  V.  J,  C,  Bennett  Brnm- 
well,  L.J.    46. 

In  a  case  of  bigamy  a  marriage  contracted 
according  to  the  rites  of  the  Roman  Catholic 
Church  in  a  foreign  state  is  presumed  to 
be  good  without  proof  of  the  law  of  that 
foreign  state  relating  to  marriage.  Reg, 
V.  P,  Griffin,    808. 

In  1864  prisoner  married  £.  In  1868  pri- 
soner was  indicted  and  convicted  for 
marrying  A.,  his  wife  £.  being  then  alive. 
In  1879  prisoner  married  B.,  and  in  1880 
he  married  C.  Prisoner  was  indicted  for 
marrying  C.  in  1880,  his  wife  B.  alleged  to 
be  then  alive,  and  upon  the  trial  the 
prisoner  proved  by  a  witness  and  the  pro- 
duction of  the  record  of  the  trial  in  1868 
that  his  wife  E.  was  then  in  1868  alive. 
The  judge  at  the  trial  in  1880  ruled  that 
there  was  no  evidence  that  E.  was  alive 
in  1879  when  the  prisoner  married  B., 
and  that  the  prisoner  was  bound  to  show 
that  E.  was  th*  n  alive  to  entitle  him  to  an 
acquittal.  Held,  that  the  question  was 
one  for  the  jury  whether  E.  was  alive  or 
dead  in  1879  at  the  time  of  the  last  mar- 
riage, and  that  the  conflicting  presumptions 
of  the  continuance  of  the  tiie  of  E.  after 
1868  there  being  no  evidence  to  the 
contrary,  and  of  the  prisoner  being  in- 
nocent and  free  to  contract  the  marriage 
in  1879  were  evidence  for  the  jury  to 
consider  in  determining  the  question. 
Reg,  V.  WHUhire,    641. 

BREACH  OF  THE  PEACE. 

A  tract  distributor  foUowed  two  Roman 
Catholic  priests  in  a  street  and  handed 
them  a  Dill  inviting  them  to  a  dis- 
cussion on  religious  matters,  and  per- 
sisted in  holding  up  the  bill  to  them  after 
he  had  been  informed  that  they  were 
Roman  Catholic  priests :  Held  that  such 
conduct  was  miudng  use  of  threaten- 
ing, abusive,  or  insulting  language,  or 
benaviour  which  might  provoke  a  breach 


of  the  peace,  and  a  certiorari  was  refused 
to  bring  up  a  conviction  in  such  a  case 
for  the  purpose  of  quashing  it.  Reg.  v. 
King.    434. 

BURIAL  GROUND. 

The  defendant  employed  men  to  excavate 
for  building  purposes  in  the  unconsecrated 
biuial  ground  of  a  Nonconformist  place 
of  worship,  which  ground  had  been  disused 
for  some  time,  and  the  jury  found  that  in 
the  course  of  the  excavations  bones  that 
formed  parts  of  human  remains  and  of 
the  same  human  skeleton  were  dug  up, 
but  that  they  were  not  disturbed  in  an 
improper  and  indecent  manner.  Held, 
that  defendant  was  guilty  of  a  mis- 
demeanour at  common  law.  Reg.  v.  Jacob- 
son,    622. 

COINING. 

The  prisoner  was  convicted  of  uttering  two 
false  and  counterfeit  sovereigns  with  guilty 
knowledge.  The  two  sovereigns  were 
originally  genuine,  but  had  been  reduced 
in  weight  by  filing  off  nearly  all  the  origi- 
nal mifiing.  New  millings  were  then  made 
to  them  miudulently  so  as  to  make  them 
resemble  genuine  sovereigns.  Held,  that 
the  two  sovereigns  when  passed  in  that 
state  were  false  and  counterfeit  coins 
within  sect.  9  of  24  &  26  Vict.  c.  99  ;  per 
Lord  Coleridge,  C.J.,  Pollock,  B.,  and 
Huddleston,  B.  (Lush  and  Stephens,  JJ. 
dissenting).     Reg  v.  Hermann.    27P. 

CONFESSION. 
{See  Evidence.) 

CONSIDERATION  FOR  ABANDONING 
CRIMINAL  PROCEEDINGS. 

In  an  action  on  a  bill  of  exchange  the  defence 
alleged  that  the  bill  sued  upon  had  been 
accepted  by  defendant  in  consideration  of 
the  plaintiff  abandoning  certain  civil  bill 
proceedings  pending  against  S.  for  the  re- 
covery of  a  previous  bill  which  the  plain- 
tiff asserted  had  been  forged  by  S.,  and 
forbearing  to  proceed  criminally  for  the 
alleged  forgery.  Held  (on  demurrer), 
that  the  defence  whs  bad  as  no  criminal 
proceedings  had  actually  been  commenced, 
nor  was  there  any  reasonable  or  probable 
cause  for  believing  a  criminal  act  to  have 
been  committed.    Bovrke  v.  Medley.    829. 

A.  having  been  arrested  at  the  instance  of  B. 
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on  a  charge  of  larceny  as  a  bailee  was 
bronght  before  a  magistrate  and  remanded. 
A/a  wife  then  indaoed  B.  to  withdraw 
from  the  prosecution,  she  agreeing  to 
charge  her  separate  estate  with  the  amount 
taken.  The  title  deeds  of  her  property 
were  deposited  in  the  joint  names  of  the 
solicitors  of  the  parties.  The  prosecution 
was  then  abandoned  with  the  consent  of 
the  magistrate.  A.'s  wife  afterwards 
refused  to  perform  her  a^^reement.  B. 
brought  an  action  to  enforce  the  agree- 
ment to  charge,  and  A.'s  wife  counter- 
claimed  for  a  declaration  that  she  was 
entitled  to  have  the  deeds  delivered  up  to 
her.  Held,  that  the  agreement  was 
illegal,  and  that  A.'s  wife  was  entitled 
to  have  the  deeds  restored  to  her.  Whil- 
more  v.  Farley.    617. 

CONSPIRACY. 

A.  obtained  foods  on  credit  at  E  's  sugges- 
tion, in  order  that  A.  might  sell  them  to 
B.  bdow  their  yalue,  B.  aiding  A.  as  a 
referee  and  giving  him  a  character.  The 
evidence  was  such  that  B.  must  have 
known  that  A.  was  getting  the  goods 
without  the  intention  of  paying  for  them. 
Held,  that  B.  was  guilty  of  conspiring  with 
A.  to  defraud.  Reg,  v.  Otman  and  Barber. 
881. 

The  term  ** conspiracy*'  is  divisible  into 
three  heads:  (1)  Where  the  end  to  be 
attained  is  in  itself  a  crime ;  (2)  Where 
the  object  is  lawful  but  the  means  to  be 
resorted  to  are  unlawful ;  (3^  Where  the 
obiect  is  to  do  an  injury  to  a  tnird  party  or 
a  class,  thouffh  if  the  wrong  were  done  by 
an  individual  it  would  be  a  wrong  and  not 
a  crime.    Reg.  v.  Pamell    608. 

CONTEMPT  OF  COURT. 

A  solicitor  while  practising  at  a  Petty 
Sessions  Court  persisted  in  interrupting 
the  bench  by  snouting  and  conducting 
himself  in  a  disorderly  manner  and 
was  in  consequence  committed  to  gaol 
for  seven  days.  Held,  that  the  war- 
rant of  committal  need  not  be  headed 
with  the  title  of  the  case  which  was  at 
hearing  when  the  offence  took  place ;  that 
the  offence  need  not  be  stated  m  ike  com- 
mittal part  of  the  warrant  provided  it 
appeared  on  the  face  of  the  warrant; 
that  the  warrant  need  not  state  the  date 
from  which  the  imprisonment  is  to  com- 
mence, such  period  conmiendng  from  the 
date  of  the  warrant     Semble,  that  the 


allegad  offence  ilioul4  lunra  hum  sfeaiad  to 
the  offendor  before  the  order  for  hia  oom- 
mittal  waa  made,  and  an  oppartonity  given 
to  him  to  show  cause  against  it  Be  Join 
Rea.     189. 

A  solicitor  who  had  been  guilty  of  oondaci 
amounting  to  a  contempt  of  court  was 
conmutted  by  magistrates  sitting  at  petty 
sessions  to  gaol  for  a  week.  The  wanant 
of  committal  stated  that  he  had  bees 
offered  an  opportunity  of  showing  cause 
why  he  shotud  not  be  committed  for  con- 
tempt of  court,  but  that  instead  of  doing 
so  he  proceeded  to  interrupt  the  proceed- 
ings of  the  court.  Held,  that  on  k^^eas 
corpus  affidavits  could  not  be  used  to  show 
that  this  statement  in  the  warrant  waa 
false.     Re  John  Rea.    256. 

CONVEYANCE    OF    PRISONERS  TO 
PRISON  (COST  OF). 

A  police  constable  obtained  from  a  justice 
an  order  upon  the  county  treasurer  under 
27  Geo.  2,  c.  3,  s.  1,  and  11  &  12  Vict  c.42, 
s.  26,  for  the  expenses  of  conveying  two 
prisoners  (one  summarily  convicted  and 
the  other  committed  for  triaJ^  from  the 
police  court  to  the  prison.  Tne  County 
Treasurer  refused  payment  on  the  ground 
that  these  expenses  were  to  be  defrayed 
by  the  Treasury  under  the  Prison's  Act, 
1877.  Held,  that  the  county  waa  liable 
for  these  expenses.  Mullins  v.  TYeasurtr 
of  the  County  of  Surrey.  413.  Reversed 
on  appeal  534 ;  reversal  affirmed  by  H.  of 
L,     (See  post^  voL  XV.) 

CRIMINAL  INTENT. 

(See  Evidence— Malicious  Injurt  to 
Person— Monet  Paid.) 

The  belief,  though  erroneous,  of  prisoner  in 
the  existence  of  a  right  to  do  the  act  com- 
plained of  (setting  fire  to  furze  to  im- 
prove the  growth  of  the  grass^  excludes 
criminality.     Reg.  v.  Tu*ose.    927. 

The  prisoner  was  charged  with  having 
thrown  her  child  into  the  water  with  in- 
tent to  drown,  4bc.,  under  s.  14  of  24  &  26 
Vict.  0.  100.  field,  necessary  to  prove 
that  the  prisoner  had  the  will  and  inten- 
tion at  the  time  to  kill  the  child.  Reg.  v. 
Dart.     148. 

CRIMINAL  LUNATICS. 

In  1862  a  wife,  after  living  with  her  husband 
without  pauper  relief  for  more  than  three 
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yean  in  the  appeUante'  union,  was  ac- 
quitted on  the  ground  of  insanity  on  a 
charge  of  attemnting  to  murder  her  child. 
Her  husband's  last  legal  settlement  was 
then  elsewhere,  but  he  continued  to  lire 
in  the  appellants*  union,  and  in  1877  an 
order  for  ner  maintenance  upon  the  autho- 
rity of  Reg,  V.  Stepiey  Union  (L.  Kep. 
9  Q.  B.  883)  was  made  upon  the  appel- 
lants. Held  that  the  oraer  was  riehtly 
made,  not  on  the  husband's  last  legal 
■ettlement  at  the  time  of  her  detention, 
but  upon  the  appellant  union  under  the 
89  &  40  Vict.  c.  61,  s.  34.  Barton  Regis 
Union  ▼.  Berkshire.     173. 


CRUELTY  TO  ANIMALS. 

Cruelty  to  an  animal  to  be  within  12  &  13 
Vict.  c.  92,  s.  2,  must  cause  substantial 
and  unnecessary  suffering  to  the  animal. 
Withbut  evidence  of  such  suffering,  to 
keep  parrots  for  a  few  hours  without 
water  is  not  an  act  of  cruelty  within  the 
statute.  Without  evidence  to  that  effect 
young  parrots  are  not  domestic  animaLs 
within  the  statute.  Swan  v.  Saunders^ 
566. 

DEBTORS  ACT,  1869. 

Indictment  —  Aider  hy  verdict  —  Obtaining 
credit  hy  false  pretences  and  fraudulently 
disposing  of  goods  within  four  mouths  l)efore 
liquidation^S2  ^  33  Vict,  c,  62,  s.  11, 
sub,-^.  14,  15. — An  indictment  charged 
£hat  the  defendant,  a  trader,  **  did  within 
four  months  next  before  the  liquidation 
by  arrangement  of  his  affairs  obtain 
from  W.  goods  upon  credit  under  the 
false  pretence,  &o.,  with  intent  to  defraud." 
And  in  another  count  in  similar  terms  the 
defendant  was  chained  with  unlawfully 
disposing  of  the  gooas  otherwise  than  in 
the  ordinary  way  of  his  trade.  Both 
counts  were  framed  under  sect.  11,  sub- 
88. 14, 15,  of  32  &  S3  Vict.  c.  62.  Held,  that 
the  counts  were  good  after  verdict  and 
sufficiently  averred  HoBt  the  defenduit  was 
a  person  whose  affairs  were  liquidated  by 
arrangement  within  the  meaning  of  sect 
n.    Jtitg,  Y,  Knight.    3L 

The  32  &  33  Vict.  c.  62,  s.  11,  sub-s.  1, 
enacts  that  a  bankrupt  or  liquidating 
debtor  shall  be  guilty  of  misdemeanour, 
''if  he  does  not  to  the  best  of  his  know- 
ledge and  belief  fully  and  truly  discover 
to  the  trustee  of  his  estate  all  his  pro-  , 
perty,  real  and  personal,*^  &q.  Held, 
that  the   disclosure  is  not  restricted  t> 
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property  in  possession  of  the  bankrupt  at 
the  commencement  of  his  bankruptcy. 
Reg.  V.  Michell,    490. 

DELIRIUM  TREMENS. 

Drunkenness  is  no  excuse,  but  delirium 
tremens  caused  by  drinking,  and  differing 
from  drunkenness,  if.  it  produces  such  a 
degree  of  madness  even  for  a  time  as  to 
render  a  person  incapable  of  distinguish- 
ing right  from  wrong,  relieves  him  from 
criminiEj  responsibility.  Reg.  v.  Davis. 
563. 

EMBEZZLEMENT. 

Wild  rafUnts — Taking^  tciUingj  and  removing 
— One  continuous  action. — ^The  prisoner 
was  employed  to  look  after  a  wood  in 
which  the  game  and  rabbits  and  right  of 
sporting  had  been  granted  to  his  master 
by  the  owner.  He  was  not  at  liberty  to 
kill  rabbits  for  his  own  use ;  but  he  did 
take,  kill,  remove,  and  sell  eighteen 
rabbits,  in  and  from  the  wood  neverthe- 
less. The  taking,  killing,  removing,  and 
selling  were  parts  of  one  contmuoua 
action.  Held  that  the  criminal  offence  (if 
any)  was  not  embezzlement.  Reg,  v.  Read. 
17. 

Jurisdiction — Venue^Receipt  of  money  in  one 
county — Fraudulent  representation  of  non^ 
receipt  made  hy  letter  received  in  another 
county. ^It  was  the  prisoner's  duty  as  a 
country  traveller  to  collect  moneys  and 
remit  them  at  once  to  his  employers.    On 
the  18th  dav  of  April  he  received  money 
in  county  Y. ;  on  the  19th  and  20th  he 
wrote  to  his  employers  from  Y.,  not  men- 
tioning that  he  nad  received  the  money. 
On  the  21st  he  wrote  to  them  again  from 
Y.,  by  that  letter   intending   them  to 
believe  that  he  had   not   received   the 
money.    The  letters  were  addressed  to 
and  received  hj  his  employers  in  county 
M.,  but  posted  m  county  Y.   Held  ^Hud- 
dleston,  B.  dissentiente)  that  the  prisoner 
might  be  tried  in  county  M.  for  the  offence 
of  embezzling  the  money.    Reg.  v.  Rogers, 
22. 

EVIDENCE. 
{See  Money  Paid.) 

Reading  the  deposition  of  a  witness  unable  to 
travel. — It  was  j^roposed  to  read  on  the 
trial  at  the  assizes  the  deposition  of  a 
witness   called   before    the    committing 
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magistrates,  then  absent  by  reason  of 
pregnancy.  Evidence  given  by  a  doctor 
on  the  5th  day  of  February  that  he  had 
last  seen  the  witness  on  the  29th  day  of 
January,  and  that  she  was  then  daily 
expecting  her  confinement,  but  which  had 
not  yet  taken  pkce,  was  held  to  be  sufii- 
cient  to  entitle  the  deposition  to  be  read 
at  the  trial  on  the  6th  day  of  February. 
Reg.  V.  Heesom.     Lush,  J.     40. 

A  witness  who  resided  fifteen  miles  from 
the  place  of  trial  was  in  expectation  of  her 
confinement,  and  on  the  morning  of  the 
trial  was  unable  to  move  about  without 
considerable  difficulty ;  and  was  then  lying 
down  and  had  been  so  for  the  greater  part 
of  the  week,  though  able  to  get  up 
for  a  few  minutes  at  intervals.  She 
thought  her  confinement  might  not  take 
place  until  the  middle  of  the  follow- 
mg  week,  but  might  also  occur  at  any 
hour.  No  medical  evidence  was  given. 
The  presiding  judge  having  admitted  her 
deposition  on  the  ground  that  she  was  so 
ill  as  to  be  unable  to  travel  within  the 
meaning  of  11  &  12  Vict.  c.  42,  s.  17,  the 
Court  of  Criminal  Appeal  upheld  the 
decision.     Reg.  v.  WeUings.     105. 

Pregnancy  alone  may  be  ground  for  the 
admission  of  a  witnesses  deposition.  Reg. 
V.  Good/eUow.    326. 

Evidence  of  guilty  intent  in  murder. — Upon 
an  indictment  for  murder  by  poison  of  S.  in 
October,  1877,  evidence  is  admissible  of  the 
previous  and  subsequent  deaths  of  J.  and 
L.,  under  like  circumstances  and  from 
similar  symptoms,  to  show  that  the  poison- 
ing was  not  accidental.  And  when  it  is 
proved  that  a  motive  for  the  death  of  S. 
might  exist  by  the  fact  of  the  prisoner 
having  insured  the  life  of  S.  in  a  benefit 
and  insurance  society,  evidence  may  also 
be  given  upon  the  same  indictment  that 
there  might  be  an  equal  motive  for  the 
deaths  of  J.  and  L.  by  showing  that  they 
also  were  each  of  them  insured  by  the 
prisoner  in  the  same  or  kindred  societies. 
Reg.  V.  Heesom.    Lush,  J.    40. 

Declaration  by  deceased. — On  a  trial  for 
murder,  the  death  having  been  caused 
by  cutting  the  throat,  iH  the  vesselB 
and  arteries  having  been  severed,  and 
death  therefore  oeartain  to  ensue,  and 
in  fact  ensuing  almost  immediately  after- 
wards, a  declaration  having  been  xnade  by 
deceased  in  writing  about  five  minutes 
before  death,  it  was  held  by  Denman,  J. 


after  consulting  Cockbum,  C.J.,  that 
the  declaration  was  admissible.  Reg.  t. 
Morgan.     337. 

On  an  indictment  for  murder  it  was  proved 
that  the  deceased,  with  her  throat  cut 
through,  came  suddenly  out  of  a  room 
in  which  she  left  the  prisoner,  who  also 
had  his  throat  cut  and  was  speechless, 
and  that  she  said  something  immediately 
after  coming  out  of  the  room,  and  a 
few  minutes  before  she  died.  Held  that 
her  statement  was  not  admissible  either 
as  a  dying  declaration  or  as  part  of 
the  res  gestas.     Reg.  v.  Bedingfield.     341. 

A  declaration  made  under  a  belief  of  im- 
pending deatii  was  held  admissible  in 
evidence,  even  though  the  declarant,  at  a 
later  period  of  the  day,  took  a  more 
cheerful  view  of  her  position,  and  thought 
that  she  should  recover.  Reg,  v.  Hub- 
bard, 565i 

I^olice  report. — A  report  of  the  French  police 
to  the  Criminal  Investigation  Department 
in  London  stigmatising  the  prosecutor  and 
his  associates  as  swindlers  and  card 
sharpers,  a  copy  of  which  was  read  by  the 
defendant  to  a  friend  of  the  prosecutor*s 
before  the  libel  was  published,  aa  the 
materials  upon  which  the  libel  was 
founded.  Held  admissible,  not  as  proof 
of  the  facts  stated,  but  under  the  general 
issue.    Reg.  v.  Labouchere.    419. 

Letters  of  prisoner's  solicitor.  —  A  letter 
written  by  a  solicitor  for  a  client  making 
a  claim  for  a  lost  parcel  alleged  to  contain 
valuable  articles  Ib  not  inadmissible  on  the 
ground  of  privilege  in  a  criminal  case.  In 
order  to  make  a  client  criminally  responsible 
for  a  letter  written  by  his  solicitor  it  must 
be  shown  that  the  letter  was  written  in 
pursuance  of  thct  instructions  of  the  client. 
A  letter  written  by  a  solicitor  in  conse- 
quence of  an  interview  with  his  client  is 
not  equivalent  to  a  letter  written  by  the 
instructions  of  his  client  and  is  not  admis- 
sible in  a  criminal  case  against  the  client. 
Reg.  V.  Downer.    486. 

Cross-examination  and  rebutting  evidence. — On 
a  trial  for  murder  a  witness  who  swore 
that  he  identified  the  prisoner  as  one  of 
the  persons  who  committed  the  murder 
was  cross-examined  as  to  a  conversation 
which  he  had  shortly  after  the  commiBsion 
of  the  crime,  and  the  witness  denied  that 
he  then  said  that  the  prisoner  was  not  the 
guilty  party.    The  prisoner,  for  his  de- 
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fence,  called  A.  and  B.,  who  were  present 
at  the  alleged  conyeraation,  to  contradict 
the  witness.     The  Crown  was  thereupon 
allowed  to  call  C.  and  D.  to  corroborate 
the  witness  and  contradict  A.  and  B.    A 
witness,  who  identified  the  prisoner,  had 
a  conversation  with  £.,  a  police-constable, 
shortly  after  the  commission  of  the  crime. 
£.  was  examined  on  behalf  of  the  pri- 
soner, and  said  that  the  witness  had  stated 
to  him  that  he  could  not  recognise  any  of 
the  murderers  as  they  were  n^isked.    On 
cross-examination  E.  said  he  had  made  a 
report    to    his   superior    officers.      The 
Crown    was   not    allowed   to    call    E.^s 
superior  officers  to  contradict  him  as  to 
the  fact  of  his  having  made  such  a  report 
to  them.     Reg.  v.  Whelan.    696. 

AdmittHbility  of  confession. — Previously  to 
being  given  in  charge  the  prisoner  was 
taken  into  a  room  where  the  prosecutor 
and  an  inspector  of  police  were.  The 
prosecutor  then  said  to  the  prisoner : 
'*  He  (meaning  the  police-inspector)  tells 
me  you  are  making  house-breaking  im- 
plements ;  if  that  is  so  you  had  better  tell 
the  truth,  it  may  be  better  for  you."  The 
prisoner  then  made  admissions  which 
contributed  materially  to  his  conviction 
for  larceny.  Hdd,  that  these  admissions 
were  inadmissible  in  evidence  after  the 
inducement  held  out,  **  it  may  be  bettei* 
for  you."    Reg.  v.  Fennell.    607. 

The  prisoner,  while  in  the  custody  of  a 
policeman  on  a  charge  of  arson,  said  to 
her  mistress,  **lf  you  forgive  me,  I  will 
tell  you  the  truth."  Her  mistress  answered, 
"Ann,  did  you  do  it?"  The  prisoner 
thereupon  made  a  statement.  Held,  that 
the  statement  thus  made  was  inadmissible 
against  the  prisoner.  Reg.  y.  MansJUld, 
689. 

EXTRADITION. 

Under  the  Extradition  Treaty  of  1843  with 
Great  Britain,  a  person  surrendered  to 
the  United  States,  by  virtue  of  its  provi- 
sions, cannot  be  tried  upon  a  charge 
different  from  that  for  which  he  was 
extradited,  and  for  which  his  surrender 
could  not  have  been  demanded.  Com- 
monwealth y.  Halves,    135. 

Under  a  warrant  issued  on  the  12th  day  of 
November,  by  the  Chief  Magistrate  at 
Bow-street,  for  apprehension  of  T.,  a 
French  subject,  charging  him  with  "  the 
commission  of  crimes  against  bankruptcy 


within  the  jurisdiction  of  the  Swiss  Con- 
federation."   T.  was  taken  in  London  on 
the  18th  of  November  and  remanded  by 
the  magistrate  to  the  25th,  and  then  to 
the  29th  of  November  for  further  inquiry. 
On  the   26th  of  Nov.   a  rule  nisi  was 
obtained  on  the  ground  that  the  warrant 
did  not   set   forth   the    nature   of   the 
offence,    and   otherwise    was  not  good. 
On  the  26th  of  November  a  fresh  war- 
rant,  charging  the   offence  more  speci- 
fically, was  issued  and  lodged  with  the 
gaoler,  but  was  not  known  to  or  seen  by 
prisoner's  counsel  until  the  rule  came  on 
for  argument.    Held,  by  Kelly,  C.B.  and 
Huddleston,  B.  discharging  the  rule,  that 
the  description  of  the  offence  charged  in  the 
warrant  of  the  12th  of  November,  being  in 
the  words  of  the  Extradition  Acts,  1870 
and  1873,  was  sufficiently  specific  and  the 
warrant  good.    Per  Kelly,  C.B. :  If  the 
case  had  depended  on  the  warrant  of  the 
26th  of  November  it  would  have  been  a 
violation  of  the  first  principles  of  the  law  to 
decide  it  until  the  prisoner's  counsel  had 
first  seen  the  warrant,  and  had  had  an  op- 
portimity  of  preparing  to  argue  upon  it. 
I^er  Huddleston,  B.,  contra:  In  practice 
and  on  authority,  a  second  warrant  might 
be  lodged  and  substituted  for  the  original 
warrant,  and  the  whole  case,  and   the 
validity  of   the  second  warrant  argued 
whether  the  second  warrant  was  issued 
before  or  after  ike  rule  nisi  was  obtained. 
Prisoner's  counsel  cannot  claim  a  right  to 
see  the  warrant.    Re  Terr  at.    153. 

FALSE    IMPRISONMENT. 

Computation  of  term  of  imprisonment. — ^The 
plaintiff,  who  had  been  sentenced,  on  the 
81st  day  of  October,  to  two  different 
terms  of  imprisonment  on  two  convictions, 
the  first  for  one  calendar  month,  the 
second,  for  fourteen  davs^  to  commence 
at  the  expiration  of  me  imprisonment 
previously  adjudged,  sued  the  governor 
of  the  prison  for  false  imprisonment. 
The  plaintiff  was  received  into  the  defen- 
dant's custody  on  the  31st  day  of  October 
and  released  on  the  14th  day  of  December 
at  9  a.m.  Held,  that  the  facts  disclosed 
no  cause  of  action,  the  term  of  imprison- 
ment not  strictly  expiring  until  midnight 
on  tiie  14th  December.  *'  One  calendar 
month,"  in  a  sentence  of  imprisonment, 
means  a  period  expiring  on  that  day  in  the 
succeeding  month  which  corresponds 
numerically  with  the  day  on  which  the 
sentence  is  pronounced.  Nigotti  v.  Co/- 
Hlle.    268-305. 
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FALSE   PRETENCES. 

Indictment — Aider  by  verdict.^^K,  was  in- 
dicted "for  that  he  did  falsely  pretend 
that  he  the  said  K.  was  one  G.  who  bad 
moneys  deposited  in  the  C.  Saving  Bank, 
and  who  had  a  book  of  the  said  bank, 
with  a  statement  of  his  account  in  it, 
which  book  he  the  said  K.  presented  to 
the  cashier  of  the  bank  at  the  time  he 
represented  himself  to  be  ti^e  said  G.,  by 
means  of  which  said  false  pretence  the 
said  K.  obtained  moneys,  &o. ;  whereas  K. 
was  not  the  person  so  named  in  the  said 
savinffs  bank  book,  nor  had  he  any  autho- 
rity then  or  at  any  other  time  nrom  the 
said  G.  to  present  the  said  book  at  the 
savings  bank  for  the  Durpose  of  drawing 
out  money,  neither  had  he  the  said  K.  any 
aathority  from  G.  to  draw  money  from 
the  said   banL^'     The  indictment   was 

Suashed  for  not  sufficiently  negativing 
le    introductory    averments.     Beg,    v. 
Kelkher.    Ir.  Cr.  Cas.  Res.    48. 

Continuing  false  pretence, — By  a  false  wage 
sheet  the  prisoner  obtained  from  Ms 
master  a  cheque  for  the  amount  stated  in 
liie  sheet  to  pay  the  mens'  wages.  The 
cheque  was  informally  di*awn  and  pay- 
ment refused  by  the  bank.  The  prisoner 
returned  it  to  his  master,  and  the  master 
tore  it  up  and  save  him  another,  which 
the  prisoner  cashed,  and  appropriated  the 
difference  between  what  was  reaUy  due 
for  wages,  and  what  was  falsely  stated  to 
be  due  in  the  wage  sheet.  Held,  that  the 
false  pretence  was  a  continuing  one,  and 
that  the  second  cheque  was  obtained 
thereby  equally  with  the  first,  and  that 
the  prisoner  was  guilty  of  obtaining  the 
difference  by  fal^  pretences.  Reg.  v. 
Greaihead,     108. 

Indictment — Evidence. — ^The  prisoner  was 
convicted  of  obtaining  a  sewing-machine 
by  fsdse  pretences.  The  indictment 
alleged  that  the  prisoner  did  falsely  pre- 
•  tend  that  a  paper,  partly  in  print  and 
partly  in  writing,  produced  by  the  pri- 
soner to  the  prosecutor,  and  purportii^to 
be  a  bank-note,  for  the  payment  to  the 
bearer  of  5/.,  was  then  a  good  genuine 
available  order  for  the  payment  of  5/., 
and  was  then  of  the  value  of  5/.  ;  by 
means  of  which  false  pretence  the  pri- 
soner did  unlawfully  attempt  to  obtain  a 
sewing-machine.  The  evidence  was  that 
the  prisoner  barg^ained  for  the  purchase  of 
the  sewing-machine  for  85^.,  and  said  that 
a  friend  had  told  her  to  get  one,  and  had 


sent  her  the  money  to  pav  for  it,  and  at 
the  same  time  gave  a  worthless  bauk-note 
for  5/.  of  a  bank  which  had  stopped  pay- 
ment many  years  before.  The  prisoner 
knew  that  the  bank  had  stopped  payment 
and  that  the  note  was  of  no  value.  Held, 
that  the  indictment  was  sufficient,  and 
that  the  evidence  supported  the  conviction. 
Reg,  V.  Jarman.     111. 

An  indictment  charged  G.  with  having 
obtained  30/.  from  W.  on  the  false  pre- 
tence that  G.  wanted  the  loan  of  SO/,  to 
enable  him  to  take  a  public-house  at  M. 
by  means,  &a  G.  diet  then,  &c.,  obtain 
the  said  sum  from  W.  with  intent  to 
defraud.  Whereas  G.  was  not  then  going 
to  Uike  a  public-house  at  M.,  and  whereas 
G.  did  not  want  a  loan  of  80/.  to  enable 
him  to  take  the  said  house.  Held,  that 
the  indictment  was  not  supported  by 
evidence  which  amounted  to  this,  viz.: 
"  I  am  going  to  take  a  public-house ;  if 
you  will  let  me  have  SO/.  I  will  do  so.  I 
shall  be  able  to  return  the  SO/.  whOe  I 
carry  on  business  at  M."  Beg.  v.  Wood- 
man.   179. 


Purchase  bond  fde  of  property  obtained  by 
false  preUnces.— The  plaintifr  bondfide^ixi 
open  market,  bought  sheep  at  a  fair  price 
from  a  person  who  had  recently  purchased 
tiiem  of  defendant  by  means  of  a  fictitious 
cheque.  The  defendant  prosecuted  that 
person  for  obtaining  the  sheep  by  false 
pretences,  and  he  was  convicted.  The 
defendant  then,  with  the  aid  of  a  police- 
man, removed  the  sheep  from  the  plain- 
tiff's to  his  own  farm.  Held,  that  the 
property  in  the  ^eep  passed  to  the  plain- 
tiff, and  that  tiie  plaintiff  was  entitled  to 
recover  them  from  tiie  defendant,  the  pro- 
vision  for  restitution,  under  24  A  25  Vict 
0.  96,  s.  100,  not  applying.  Moyce  v. 
Newington.    182. 

Remoteness  of  the  false  pretence. — Tlie  pri- 
soner was  charged  with  obtaining  a  prise 
in  a  swimming  race  by  false  ]>retenoe8. 
He  obtained  his  competitor's  ticket  for 
the  race  bv  representing  himself  to  be  a 
member  of  a  club,  and  bv  a  letter  pur- 
portinff  to  be  written  by  tne  secretary  of 
the  club.  On  these  representations, 
which  were  false,  he  was  allowed  twenty 
seconds  start  in  the  race  and  won  the 
prixe.  Held,  that  the  false  pretences  were 
too  remote  and  that  the  inoictment  could 
not  be  sustained.    Reg  v.  Lamer.   497. 
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FORGERY. 

Cheqtte — No  asaeUt— Fake  pretences, — ^In  pay- 
ment for  ffoods  the  prisoner  filled  up  a 
banker^s  dieque  and  gave  to  the  seUer. 
The  prisoner's  name  was  R.  M.,  but  he 
signed  the  cheque  as  W.  M.  The  seller 
took  the  cheque  as  that  of  the  prisoner 
without  noticing  the  alteration  in  the 
Christian  name.  Upon  presentation  at 
the  bank,  where  the  prisoner  had  no 
assets,  the  cheque  was  dishonoured  on  the 
ground  that  the  signature  was  not  that  of 
any  customer  of  the  bank.  The  prisoner 
having  been  convicted  on  an  incuctment 
for  forgery,  the  court  quashed  the  con- 
viction, as  this  was  not  a  forgery  but  one 
of  false  pretences.  Beg,  v.  Robert  Martin. 
876. 

Inchoate  itistrttments*  —  The  prosecutor 
wrote  the  body  of  a  bill  of  exchange,  but 
without  signing  the  drawer^s  name,  and 
sent  it  to  the  prisoner,  who  was  to  accept 
it,  and  procure  an  indorsement  by  a 
solvent  person,  and  return  it  to  the 
prosecutor,  llie  prisoner  accepted  it, 
and  forged  the  indorsement  of  another 
person's  name,  and  returned  it.  Held, 
that  the  prisoner  could  not  be  convicted 
of  forging  and  uttering,  as  the  document 
was  onlv  an  inchoate  instrument  of  no 
value  when  the  prisoner  forged  the  in- 
dorsement.    Reg,  V.  Harper.    574. 

FRAUD. 
(See  False  Pretences.) 

Purchase  not  in  market  overt,-^A  purchaser 
who  has  not  bought  in  market  overt  takes 
the  ohattd  subject  to  any  infirmity  of 
title  in  the  vendor,  although  he  purchases 
bond  fide  without  notice.  A  person 
named  Blenkam  wrote  to  the  respon- 
dents and  ordered  goods,  intentionally 
signing  his  name  so  as  to  be  mistaken  for 
another  person  named  Blenkiron,  and  the 
respondents,  believing  thev  were  dealing 
with  Blenkiron,  forwarded  the  ffoods  to 
Blenkam,  who  had  no  means  of  paying 
for  the  goods.    The  appellants  afterwards 

Surchased  the  goods  bond  Jide  from 
•lenkam.  Hdd,  that  the  property  in  the 
ffoods  had  never  passed  from  the  ren>on- 
dents,  and  that  thev  were  entitlea  to 
recover  the  value  of  them  from  the  appd- 
lants.     Cimdy  v.  TAndsay,    98. 

GAME. 

Tre,*pa9s    in  pursuit    of   (jamt.-^X   person 


trespassing  on  the  lands  of  another, 
havmg  wiui  him  greyhounds  and  beating 
bushes,  where  hares  were  wont  to  frequent^ 
should  not,  on  evidence  of  those  facti 
alone,  be  convicted  under  the  27  &  2S 
Vict.  c.  67,  of  trespass  in  pursuit  of 
game.  Countess  of  Kingston  v.  O'Neill . 
466. 

GRIEVOUS  BODILY  HARM. 

Unlawful  wounding — Upon  an  indictment 
for  feloniously  shooting  with  intent  to  do 
grievous  boduy  harm,  and  doing  grievous 
bodily  harm,  it  is  not  competent  for  the 
jury  to  convict  of  unlawfmly  wounding. 
Reg,  V.  MiOer  and  others.    856. 

HIGHWAY. 
(See  PttAcnci.) 

INDICTMENT. 

(See  EvmsNGE— Pleading— Fa^ctici.) 

INSANITY. 

(See  Delirium  Tremens.) 

Removal  of  untried  prisoner  to  England  on 
the  ground  qf  insanity, — M.,  a  European, 
having  caused  the  death  of  a  person  in 
India,  was  visited  in  his  bungalow  by  the 
district  magistrate,  who  went  there  wi^ 
witnesses  intending  to  investij^ate  tiie 
charge.  In  consequence  of  M.^s  state 
of  mind,  and  the  report  of  two  medical 
men,  the  magistrate  stay^ed  the  i>ro- 
ceedings  under  the  Indian  Crin^nal 
Code,  1872,  and  M.  was  removed  to 
Madras  under  an  order  of  the  Madras 
Government  The  High  Court  of  Madras, 
.  on  an  application  for  the  release  of  M., 
determined  that  M.  was  lawfully  in 
custody,  and  the  Madras  Government 
thereupon,  under  14  &  15  Vict.  c.  81,  s.  1, 
ordered  M.'s  removal  to  England,  and  on 
his  arrival  there  the  Home  Secretary 
directed  him  to  be  confined  in  B.  Criminal 
Lunatic  Asylum,  and  subsequently  re- 
moved him  to  a  private  lunatic  asylum 
kept  by  S.  to  be  detained  there  at  the 
Quaen^s  pleasure.  Held,  that  M.^s  deten- 
tion in  S.*s  asylum  was  lawful.  Re 
Maltby.    609. 

JURY. 

Challenges. — On  a  criminal  information  for 
conspiracy,  where  the  trial  takes  place 
before  a  special  jury,  struck  under  the 
old  system,  the  traverser  is  entitled  to  six 
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challenges  from  the  redaced  panel.    Reg. 
V.  ParneU.    605. 

LARCENY. 

Evidence  of  previous  larcenies  within  six  months 
— Subject  of  another  indictment^Sd  Sf  34 
Vict.  c.  112,  s,  19. — Upon  the  trial  of  an 
indictment  for  larceny  and  receiving  cer- 
tain stolen  goods,  evidence  may  be  given 
under  34  &  36  Vict  c.  112,  s,  19,  that 
there  was  found  in  the  possession  of  the 
prisoner  other  property  stolen  within  the 
preceding  period  of  six  months,  although 
such  other  property  is  the  subject  of 
another  indictment  against  him  to  be  sub- 
sequently tried  at  the  same  aasizes.  Reg. 
V.  Jones  and  Hayes.    Lopes,  J.    3. 

Asportavit. — ^The  prisoner  was  employed  to 
trap  wild  rabbitis,  and  it  was  hJs  duty  to 
take  them,  when  trapped,  to  the  head- 
keeper.  Contrary  to  nis  duty,  he  trapped 
rabbits  from  time  to  time  and  took  them 
to  another  part  of  the  land  and  placed 
them  in  a  bag  with  the  intention  of 
appropriating  them  to  his  own  use,  which 
another  keeper  observing  went  and  took 
some  of  the  rabbits  out  of  the  bag  during 
the  prisoner's  absence,  and  nicked  them 
and  put  them  into  the  bag  again.  His 
reason  for  nicking  them  was  that  he 
might  know  them  again.  The  prisoner 
afterwards  took  away  the  bag  and  the 
rabbits.  Held,  that  the  act  of  the  keeper 
in  nicking  the  rabbits  was  no  reduction  of 
them  into  the  possession  of  the  master  so 
as  to  make  the  prisoner  guilty  of  stealing 
them.     Reg.  v.  Petch     116. 

Evidence  of  possession. — A  bag  was  left  by 
the  owner  on  a  Saturday  night  near  to  a 
place  where  the  prisoner  and  two  other 
persons  were  at  tne  time.  The  prisoner 
passed  by  the  place  on  his  way  home,  and 
shortly  afterwards  one  of  the  two  other 
persons  followed  in  the  same  direction. 
That  person  and  the  prosecutor  then  met 
the  prisoner  coming  back  to  his  home 
from  the  opposite  direction,  and  being 
questioned  he  denied  all  knowledge  of  the 
bag,  and  said  he  had  been  in  the  neigh- 
bouring wood  for  firewood.  The  wood, 
the  prisoner's  cottage,  and  some  disused 
farm  bidldings  near  it  were  then  searched 
without  success.  On  the  Monday  morning 
the  bag  was  found  in  the  hayloft  in  one  of 
the  disused  farm  buildings  near  to  the 
highway.  There  was  no  door  to  it,  and 
passers-by  had  easy  access  to  it.  The 
prisoner  was  then  taken  into  custody  for 
stealing  the  bag,  and  said  to  the  constable, 


after  previously  denying  that  he  had  taken 
the  bag,  *'  I  suppose  I  shall  get  a  month 
for  this,''  and  made  use  of  some  other 
words  of  no  more  definite  meaning.  The 
chairman  left  all  the  facts  to  the  jury  as 
evidence  from  which  they  might  infer  that 
the  prisoner  had  had  possession  of  the 
bag,  and  directed  them,  if  they  found  so, 
to  treat  the  case  as  one  of  recent  posses- 
sion. Held,  that  this  direction  was  wrong, 
and  that  the  chairman  ought  to  have 
directed  an  acquittal.  Reg.  v,  Thomas 
Hughes.    223. 

LARCENY  BY  ADULTERER. 

The  prisoner,  who  was  previously  on  familiar 
terms  with  the  prosecutors  wife,  hired  a 
cart  and  told  the  owner  to  send  it  to  the 
prosecutor's  house  to  convey  furniture  for 
the  woman  whom  he  would  find  there  to 
another  address,  which  he  gave  to  the 
carter,  and  where  the  wife  had  engaged 
rooms  without  her  husband's  knowledge. 
The  cart  was  sent  as  directed  and  furniture 
loaded,  the  wife  being  present  and  the 
husband  absent,  and  the  prisoner  not  being 
at  the  loading.  The  wife  acoompanied 
the  cart  to  the  lodgings.  The  prisoner 
did  not  appear  at  the  lodgings  until  the 
next  night,  which  he  passed  with  her 
there,  and  then  lived  there  in  adultery 
with  the  wife  for  some  days,  using  the 
furniture.  The  jury  having  convicted  the 
prisoner  of  stealing  the  furniture,  the  con- 
viction was  affirmed  on  case  reserved. 
Reg.  V.  Flatman.    896. 

LARCENY  BY  BAILEE. 

The  prosecutor  advanced  money  to  the  pri- 
soner, a  solicitor's  clerk,  upon  deposit  of 
a  deed  convening  the  equity  of  i^emp- 
tion  to  the  prisoner  in  a  house  of  his  own, 
and  subsequently  obtained  a  legal  mort- 
gage from  him  as  security  for  the  sums 
advanced.  The  prisoner  then  obtained 
from  the  prosecutor  the  deed  conveying 
the  equity  of  redemption  on  the  repre- 
sentation that  he  had  found  a  person  who 
would  take  a  transfer  of  the  mortgage. 
The  prisoner  then  obtained  140/.  from 
another  person  on  the  deposit  of  the  deed 
with  him,  without  notice  of  the  prose- 
cutor's mortgage,  and  appropriated  the 
money  to  his  own  use.  The  judge  at  the 
trial  directed  the  jury  that  tiie  prisoner 
was  a  bailee  of  the  deed,  and  tne  jury 
found  that  he  had  fraudulently  conv^ted 
it  to  his  own  use.  Held,  that  the  prisoner 
was  properly  convicted  of  larceny  as  a 
bailee.    Keg.  v.  Tonldnson.    608. 
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LIB£L  AND   SLANDER. 

Privilege — Honest  belief  in  truth  of  defamatory 
statement — Iminateriality  of  reasonableness 
of  belief — Defamatory  statements  pub- 
lished on  a  priyileged  occasion  in  the 
honest  belief  tnat  they  are  true  are  pri- 
vileged, whether  such  belief  is  reasonable 
or  not.  In  an  action  of  libel  and  slander, 
the  judge  ruled  that  the  occasions  of  pub- 
lication were  priyileged,  and  left  it  to  the 
jury  whether  the  defendant  honestly  and 
reasonably  believed  his  statements  to  be 
true,  llie  jury  found  for  the  plaintiff. 
Held,  by  the  Court  of  Appeal  (reversing 
the  judgment  of  the  Queen's  Bench 
Division),  that  this  was  a  misdirection, 
and  that  there  must  be  a  new  trial, 
because  it  had  not  been  explained  to  the 
jury  that  the  burden  of  proof  was  on  the 
plaintiff,  and  because  the  reasonableness 
of  the  defendant's  belief  was  immateriaL 
Clark  V.  Molyneux,     10. 

Calling  a  man  a  convicted  felon— JusHfica- 
lion,  —  It  is  no  justification  for  a  libel 
which  calls  an  editor  *^  a  felon  editor  "  to 
show  that  he  had  been  convicted  of  felony 
and  sentenced  to  imprisonment  on  a 
certain  charge.  His  actual  guilt,  in  fact, 
must  be  shown,  and  also,  since  9  Geo.  4, 
c.  32  (per  Brett  and  Cotton,  L.JJ.),  that 
he  has  not  undergone  the  punishment 
awarded  him.  The  same  holds  of  a  libel 
that  caUs  a  man  **  a  convicted  felon,"  if 
the  jury  should  find  that  the  libel  meant 
anything  more  than  merely  that  he  had 
been  convicted  on  a  charge  of  felony  at 
some  past  time.  Per  Brett  and  Cotton, 
Ia JJ. :  The  9  Geo.  4,  c.  32,  was  passed, 
among  other  reasons,  in  order  to  restore 
convicts  affected  by  it,  after  they  had 
suffered  the  punishment  awarded  them, 
to  their  full  civil  rights.  Legman  v. 
Latimer,    61. 

Privilege — Report  of  judicial  proceedings, — An 
ex  parte  application  was  made  to  a  police 
magistrate  in  open  court  by  certain  persons 
who  had  been  employed  by  tiie  plaintiff 
upon  a  railway  for  a  summons  agunst  the 
plaintiff  under  the  Master  and  Servants' 
Act,  1867  r30  &  81  Vict.  c.  141)  on  the 
allegation  tnat  he  had  not  paid  them  their 
wages,  though  he  had  received  funds  to 
enable  him  to  do  so.  The  magistrate 
refused  to  grant  their  application,  on  the 
ground  that  the  facts  as  stated  by  them 
did  not  bring  the  case  within  the  jurisdic- 
tion to  do  BO  and  afforded  no  sround  for 
criminal   proceedings.     The   defendants, 


newspaper  proprietors,  published  a  fair 
report  of  the  proceedmgs  before  the 
magistrate,  but  it  contain^  matter  defa- 
matory of  the  plaintiff.  Held,  that  the 
defendants  were  protected  by  the  privilege 
which  attaches  to  all  fair  and  impartial 
reports  of  judicial  proceedings,  and  that 
such  privilege  was  not  taken  away  either 
by  the  fact  that  the  magistrate  decided 
that  he  had  no  jurisdiction,  or  that  the 
application  was  made  ex  parte.  Usill  v. 
Hales  and  others.     61. 

Liability  of  newspaper  proprietor. — Upon  a 
criminal  information  for  libel  it  was  proved 
that  the  three  defendants,  proprietors  of 
the  newspaper  in  which  the  libel  appeared, 
took  an  active  part  in  the  management  of 
the  paper,  but  had  given  a  general  autho- 
rity to  a  competent  editor  to  publish 
whatever  he  thought  proper  in  the  literary 
part  of  it,  which  contained  the  libeL  At 
the  time  of  the  publication  of  the  libel 
one  of  the  defenoants  was  absent  from 
home  on  account  of  illness,  and  that 
neither  of  them  had  given  any  authority 
for,  or  consent  to,  or  had  anv  knowledge 
of,  the  publication  of  the  libd.  The  jury 
found  that  the  defendants  had  not  brought 
themselves  within  the  protection  of  6  &  7 
Vict.  c.  96,  s.  7,  and  convicted  them  all. 
Held  by  Cockbum,  C,  J.,  and  Lush,  J. 
(Mellor,  J.,  dissentiente)^  that  the  direc- 
tion at  the  trial  was  defective  in  not  ex- 
plaining that  a  general  authority  to  an 
editor  to  conduct  the  business  of  a  news- 
paper, in  the  absence  of  any  thing  to  give 
it  a  different  character,  must  be  taken  to 
mean  an  authority  to  conduct  it  according 
to  law  ;  and  that  the  verdict—  at  least  as 
to  the  absent  defendant— being  inconsis- 
tent with  that  principle  there  must  be  a 
new  trial.    Reg.  v.  Holbrook,     185. 

Discovery, — ^In  a  civil  action  for  libel,  when 
a  criminal  prosecution  is  pending,  the 
plaintiff  has  a  right  under  6  &  7  Will.  4, 
c.  76,  s.  19,  and  40  &  41  Vict.  c.  67,  s.  27, 
sub-sect.  7,  to  obtain  discovery  from  the 
proprietor  of  a  newspaper  to  be  enforced 
by  interrogatories.  Lefroy  v.  Burnside, 
260. 

Privileged  communication. — ^Where  a  defen- 
dant wrote  to  the  plaintiff's  solicitor  in  an 
action  of  slander  in  reply  to  a  demand  for 
an  apology  contained  in  a  letter  from  the 
plaintiff's  solicitor,  and  informed  the 
plaintiff's  solicitor  of  the  alleged  dis- 
honourable conduct  of  the  plaintiff  which 
caused  the  defendant  to  speak  the  words, 
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and  warned  the  solicitor  to  look  after  his 
costs,  as  a  person  guilty  of  such  dishonour- 
able conduct  as  the  plaintiff  had  been  to 
the  defendant  could  not  be  trusted :  Held, 
that  the  communication  was  privileged, 
and  that  the  warning  was  a  deduction 
from  the  subject  matter  of  the  privileged 
communication,  and  that  it  was  for  the 
jury,  and  not  the  court,  to  say  whether 
this  deduction  was  an  excess  of  privilege. 
Jacob  y.  Lawrence,    821. 

*ist\fication. — Upon  the  hearing  of  a  criminal 
information  for  libel  under  sect.  5  of  6  &  7 
Vict.  c.  96,  a  magistrate  upon  the  pre- 
liminary inquiry  has  no  jurisdiction  to 
hear  evidence  relating  to  the  truth  of  the 
libel,  or  to  any  other  justification.  If 
publication  of  the  libel  is  proved  he  is 
Dound  to  convict.  A.  was  summoned 
before  a  magistrate  for  having  unlawfully 
and  maliciously  published  a  defamatory 
libel  of,  and  concerning  B.,  and  A.  pro- 
posed to  prove  the  truUi  of  all  the  aver- 
ments contained  in  the  libel.  Held,  that 
the  magistrate  had  no  jurisdiction  to 
determine  whether  the  libel  was  true  or 
not.    Re(j,  V.  Garden.    859. 

On  the  trial  of  an  indictment  for  a  libel,  the 
libel  being  that  the  prosecutor  was  one  of 
a  gang  of  card  sharpers — innuendo  that  he 
cheat^  at  cards — and  the  plea  stating 
specific  instances  of  card  sharping,  or 
cheating  at  cards,  and  also  that  lie  con- 
federate with  others  for  the  purpose  of 
playing  and  cheating  at  cards,  and  did  so 
play  and  cheat  at  various  places :  Held, 
sumcient  to  prove  the  plea  in  substance, 
and  that  it  was  so  proved,  the  jury  finding 
that  in  two  instances  the  plaintiff  did  cheat 
at  cards,  and  that  he  did  confederate  with 
tiie  other  persons  for  the  purpose  of  play- 
ing as  alleged,  and  that  it  was  not  neces- 
sary to  prove  other  instances  alleged.  Beg. 
,  v.  Labowhere.    419. 

LUNATIC. 

Illtreaimint  of  lunatic. — ^The  two  prisoners,   ' 
brothers  of  a  lunatic,  took  a  house,  and  ' 
their  mother  and  a  lunatic  sister  lived  with 
them.     They   supported  the  household, 
but  received  no  payment  for  or  on  account  j 
of    any  special  charge  of  their  lunatic  ' 
sister.      Ixie    ill-treatment   of    her  was  i 
proved.  Hdd,  tiiatthe  two  prisoners  were  | 
persons  having  the  care  or  charge,  or  con- 
cerned or  taking  part  in  the  custody,  care, 
or  treatment  of  a  lunatic  within  16  &  17 
Vict.  c.  96,  s.  9.     Reg.  ▼.  F.  and  T.  Smith. 
^9S. 


Unlicensed  Asylum. — ^Defendant  was  indicted 
under  8  A  9  Vict.  c.  100,  s.  44,  for  receiv- 
ing two  or  more  lunatics  in  a  house 
not  duly  licensed  or  registered.  Defen- 
dant advertised  for  patients  suffering  from 
^'  hysteria,  nervousness  andperveraenesa,'* 
and  honestly  believed,  and  on  reasonable 
grounds,  that  no  one  of  her  patients  was 
a  lunatic.  There  was  conflictmg  evidence 
as  to  whether  any  of  the  patients  were 
lunatics  or  not    The  judge  directed  the 

t'ury  that  the  word  '*  lunatic,'^  as  defined 
)j  the  Act  would  include  a  person  whose 
mind  was  so  affected  by  disease  that  it  was 
necessary  for  his  own  good  to  put  him 
under  restraint.  The  iury  convicted  the 
defendant,  but  found  tnat  the  defendant 
honestly  and  on  reasonable  grounds 
believed  that  no  one  of  her  patients  was  a 
lunatic.  Held,  that  the  dinotion  of  the 
learned  judge  was  correct,  and  that  the 
defendant's  belief  was  immaterial.  Beg. 
V.  Bishop.    404. 

MALICIOUS  PROSECUTION. 

Authority  of  a  bank  numaasr  to  arrest  on  a 
criminal  charge. — An  autnority  in  an  agent 
to  arrest  offenders,  and  to  institute 
criminal  proceedings,  can  only  be  implied 
where  the  duties  which  he  has  to  penorm 
cannot  be  efficiently  discharged  for  the 
benefit  of  his  employer  unless  he  has 
power  promptly  to  apprehend  offenders  on 
the  spot.  W.,  the  acting  manager  of  the 
appefiants  (bankers)  commencd  criminal 
proceedings  against  the  respondent,  a 
merchant  at  Sydney,  on  a  charge  of 
stealing  a  bill  of  exchange,  which  proved 
to  be  groundless.  In  an  action  for  mali- 
cious prosecution  by  the  respondent 
against  tiie  bank.  Held,  that  such  pro- 
ceedings not  being  in  the  ordinary  course 
of  banking  business,  and  the  evidence  not 
showing  any  case  of  emergency,  the  judge 
(below^  misdirected  the  jury  in  telling 
them  tnat  such  authority  was  to  be  in- 
ferred from  W.*s  position  alone ;  and  that 
in  the  absence  of  direct  evidence  of  such 
authority  Uie  bank  was  not  liable.  The 
Bank  of  New  South  Walts  v.  Owston.  267. 

MALICIOUS  INJURY  TO  PERSON. 
{See  Offences  aoainst  the  Person.) 

Causing  panic  in  a  theatre. — The  prisoner 
was  the  first,  or  almost  the  first,  to  leave 
the  gallery  of  a  theatre  at  the  dose  of 
the  performance.  He  ran  down  the 
iitairs,  wilfully  put  out  the  gas,  and  placed 
an   iron   bar  across  the  doorway.    Thia 
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cftoaed  a  panic  among  the  persons  leaving 
the  gallei^,  and  several  of  them  were 
seriously  injured  through  the  pressure  of 
the  crowd.  Held,  that  the  prisoner  was 
properly  convicted  of  unlawfully  and 
maliciously  doing  and  inflicting  grievous 
bodily  harm  within  the  24  &  25  Vict, 
c.  ICiO,  s.  17.  Reg,  v.  Edwin  Martin, 
62B. 

MALICIOUS   DAMAGE   TO 
PROPERTY. 

Obstruction  of  air  way  in  mine— The  pro- 
visions of  24  &  25  Vict.  c.  97,  ss.  28,  29, 
which  enact  *^  that  whosoever  shall  unlaw- 
fully and  maliciously^*  do  certain  acts 
therein  specified  **  with  intent''  to  damage 
or  obstruct  a  mine,  or  the  working  or 
apparatus  of  a  mine,  shall  be  guilty  of 
felony,  do  not  render  a  person  criminally 
liable  for  acts  causing  such  damage,  but 
done  in  bond  fide  exercise  of  a  supposed 
right,  and  without  a  wicked  mind.  Reg, 
V.  Matthews  and  Twigg»    Brett,  L.J.    5. 

Where  persons  were  summoned  to  petty 
sessions  for  maliciously  in  jurinff  a  dwelling- 
house,  and  the  magistrates,  deeming  the 
injury  trifling,  proceed  to  deal  with  the 
case  in  a  summary  manner,  although  no 
regular  complainant  appeared  on  the  sum- 
mons, and  it  was  not  proved  that  the 
injury  was  less  than  5/. :  Held,  that  the 
defendants  not  having  raised  the  objection 
to  the  magistrates*  want  of  jurisdiction 
in  the  court  below,  the  conviction  was 
good,  and  should  not  be  reversed.  Reg,  v. 
Justices  of  Galway,    886. 

Injuring  a  building  by  dynamite^  and  en- 
dangering  life, — On  an  indictment  under 
sect.  9  of  24  &  25  Vict.  c.  97,  for  ma- 
liciously damaging  a  building  by  the 
explosion  of  dynamite,  whereby  the  lives 
of  certain  persons  were  endangered.  Held, 
that  the  eudangering  of  life  to  be  within 
the  section  must  result  from  the  damase 
done  to  the  building  mentioned  in  the 
indictment,  but  that  the  enactment  does 
not  contemplate  the  necessity  of  the 
persons  endangered  being  inside  the  build- 
ing, and  would  indude  the  case  of  persons 
outside  whose  lives  were  imperiued  by 
anything  proceeding  from  the  damaged 
building.  Held,  also,  that  for  the  purpose 
of  proving  such  endangering  of  life, 
evidence  <»  damaffe  to  other  buildinffs 
that  might  be  inhabited  was  not  ad- 
missible, though  such  evidence  would  be 
admissible   for   the  purpose  of  showing 


the  nature  and  character  of  the  explosion, 
the  extent  of  the  damage,  and  its  tendency 
to  injure  or  destroy  the  building.  To 
endanger  within  sect.  9  includes  not  only 
actual  injury  received,  but  also  exposure 
to  risk  of  injury,  but  it  is  for  the  jury  to 
say  whether  the  lives  of  persons  were  im- 
perilled or  not.     Reg,  v.  McGrath,   598. 

MANSLAUGHTER. 

Self  defence^Fight,^The  right  of  self  de- 
fence does  not  justify  counter  blows 
struck  with  a  desire  to  fight.  Reg>  v. 
Knock.  Lindley,  J.  1.  Ibid,  Reg.  v. 
Bond.     Lindley,  J.    2. 

Unlawful  ac^.— If ,  while  engaged  in  a  friendly 
game,  one  of  the  players  commits  an  un- 
uiwful  act  whereby  death  is  caused  to 
another  he  is  guilty  of  manslaughter.  In 
such  a  case  it  Ib  immaterial  to  consider 
whether  the  act  which  caused  the  death 
was  in  accordance  with  the  rules  and 
practice  of  the  game.  The  act  would  be 
unlawful  if  the  person  committing  it 
intended  to  produce  serious  iniury  to 
another,  or  if  committing  an  act  wnicn  he 
knows  may  produce  serious  injury  he  is 
indifferent  and  reckless  as  to  the  conse- 
quences.   Reg,  V.  Bradshaw,    88. 

Wron^ul  arrest.— A  warrant  was  out  against 
the  prisoner  for  his  apprehension  on  a 
charge  of  threatening  to  shoot  P.  A 
policeman  met  prisoner  in  the  street  who 
had  something  buttoned  up  in  his  coa.t, 
and  demanded  to  know  what  he  had  in 
his  coat.  Angry  words  ensued,  and  pri- 
soner drew  out  a  revolver  and  shot  the 
policeman  dead.  Held,  that  the  policeman 
not  having  the  warrant  was  not  justified 
in  arresting  the  prisoner,  and  that  the 
prisoner's  offence  was  not  murder,  but 
manslaughter.   Reg.  v.  Hugh  Carey,  214. 

Power  of  Jury, — On  an  indictment  for 
murder  the  power  of  a  jury  to  return  a 
verdict  for  manslaughter  for  criminal 
negligence  depends  upon  the  circum- 
stances of  the  particular  case.  Reg>  v. 
French.    828. 

Use  of  fire-arms  in  defence, — ^The  use  of  a 
gun  even  against  an  unarmed  man  may 
be  excused  or  justified  not  only  by  neces- 
sity for  ddence  against  death  or  serious 
injury  but  the  reasonable  apprehension 
of  it ;  but  in  t^e  absence  of  necessity,  il 
dei^  is  thereby  caused,  it  is  manslaughter. 
Reg,  v.  Weston.    846. 
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R{fleprcu;tice  near  highway  or  private  garden, 
-—Three  personfi  went  out  together  for 
rifle  practice.  Thej  selected  a  field  near 
to  a  house,  and  put  up  a  target  in  a  tree 
at  a  distance  of  about  100  yards.  Four 
or  five  shots  were  fired,  and  by  one  of 
them  a  boy  who  was  in  a  tree  in  a  garden 
at  a  distance  of  393  yards  was  killed.  It 
was  not  clear  which  person  fired  the  shot 
that  killed  the  boy.  Held,  that  all  three 
were  guilty  of  manslaughter.  Beg.  v. 
Salmon,    494. 

Bight  of  next  of  kin  to  appear  in  proceedinqs 
— Biot — Homicide. — In  a  case  of  homicide 
the  next  of  kin  of  the  deceased  have  no 
legal  right  to  be  heard,  but  ex  gratia  the 
court  may  hear  them.  If  parties  assemble 
to  obstruct  the  officers  of  the  law  all 
persons  so  assembling  are  guilty  of  an 
imlawful  assembly  whether  a  riot  takes 
place  or  not,  and  if  a  homicide  takes  place 
in  consequence  of  that  unlawful  assembly, 
every  one  taking  a  part  in  the  unlawful 
assembly  may  be  personally  responsible 
for  the  homicide.  Beg.  v.  McNaughten. 
576. 

MONEY  PAID  UNDEK  FALSE 
PRETENCES. 

Evidence  of  similar  frauds  in  other  cases. — 
Li  an  action  for  the  return  of  money  paid 
by  the  plalntiflf  to  the  defendant  tlirough 
the  fraud  of  the  defendant's  agent,  evi- 
dence that  by  the  same  false  pretences  as 
in  the  particular  case,  the  defendants' 
agent  had  induced  other  persons  to  pay 
money  to  the  defendants,  is  admissible  to 
prove  either  the  agency,  or  the  fraud, 
and  the  defendant's  luiowledge  of  it. 
Blake  V.  The  Albion  Life  Assurance  So- 
ciety.   246. 

MUNICIPAL  CORPORATION. 

Justice  of  the  peace. — The  mavor  of  a 
borough  named  in  schedule  d.  of  the 
Municipal  Corporations  Act,  1835  (5  &  6 
Will.  4,  c.  76),  which  has  no  separate 
commission  of  the  peace,  has  jurisdiction 
under  sects.  57  and  101  to  act  as  a  justice 
of  the  peace  for  the  borough.  Wilson  v. 
StrugneU.     624. 

MURDER. 

(See  Practice — Evidence.) 

Evidence  of  threats  on  other  occasions. — On  an 
indictment  for  murder,  death  having  been 
caused  by  shot  from  a  gun  in  the  hunds  of 


the  prisoner,  evidence  of  former  threats 
by  deceased  of  deadly  violence  with 
similar  threats  and  circumstances  on  the 
occasion  in  question  received  as  evidence 
of  danger  to  life  or  serious  violence  or 
reasonable  apprehension  of  it,  such  as 
might  excuse  or  justify  recourse  to  a 
loaded  firearm  in  self-defence.  Beg.  v. 
Weston.     346. 

Inciting  to  murder. — Defendant  wrote  and 
published  an  article  in  a  newspaper  in 
London,  which  was  sold  to  the  public  and 
also  circulated  among  subscribers,  which 
article  the  jury  found  was  intended  to 
and  did  encourage,  and  was  an  endeavour 
to  persuade  persons  to  murder  foreign 
potentates  ;  and  that  such  encouragement 
and  endeavour  to  persuade  was  the 
natural  and  reasonable  effect  of  the 
article:  Held,  that  the  defendant  was 
guilty  of  a  misdemeanour  under  sect.  4 
of  24  &  25  Vict.  c.  100.  Beg.  v.  Most. 
583. 

OBSCENE  PUBLICATIONS. 

Criminal  information — Death  of  informer — 
Abatement » — When  a  proceeding  in  the 
nature  of  a  criminal  information  is  set  on 
foot  by  a  sufficient  information  before  a 
magistrate,  and  he  issues  a  summons,  the 
death  of  the  informer  does  not  abate 
the  proceeding.  G.  laid  an  information 
against  T.  that  he  had  on  his  premises 
obscene  books,  &c.,  fit  to  be  destroyed : 
A  summons  was  issued  by  the  magistrate 
to  T.  to  show  cause  why  the  books  should 
not  be  destroyed.  Thiee  davs  after  the 
return  of  the  summons,  but  several 
months  before  the  case  was  heard,  G.  died. 
At  the  hearing  no  objection  was  taken  by 
T.  that  G.  luhd  died,  and  an  order  was 
made  for  the  destruction  of  the  books. 
Held,  that  the  order  was  good,  and  that 
death  of  G.  did  not  abate  the  proceedings. 
Beg.  V.  Truelove.    408. 

Pleading.  —An  indictment  for  publishing  an 
obscene  book  which  does  not  set  out  the 
passage  or  passages  alleged  to  consti- 
tute the  offence,  but  only  refers  to  the 
book  by  its  title,  is  bad,  and  the  defect  is 
not  cured  by  veidict.  Beg.  v.  Bradlaugh, 
68. 

OFFENCES  AGAINST  THE  PERSON 

ACT. 

(See  Malicious  Injury  to  Persomt.) 
*^  Explosive  substance^'' under  24  ff  25   Vict. 
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c  100,  88.  28,  29 — Electric /u8e  detonator 
or  torpedo  cap  containing  fulminate  mercury  y 
gun  cottony  and  meal  powder  —  Que8tioiis 
for  the  jury.     Reg.  v.  Saunders.     180. 

Noxious  thina — Excessive  quantity  of  oil  of 
juniper. — On  an  indictment  under  24  &  25 
Vict.  c.  100,  8.  58,  for  causing  to  be  ad- 
ministered to  a  woman  '^  a  noxious  thing  " 
described  in  one  count  as  an  ezcessiye 
dose  of  oil  of  juniper,  which  was  the  drug 
administered  (first  in  a  small  and  then 
in  a  large  quantity)  with  intent  to  cause 
miscarriage  —  it  not  having  per  se  any 
direct  tendency  to  produce  miscarriage, 
but,  even  in  a  small  quantity,  producing 
vomiting,  and  so  having  an  incurect  t»i- 
dency,  if  taken  in  excess,  to  cause  mis- 
carriage by  reason  of  violent  vomiting  or 
purging.  Held,  that  if  there  was  an 
administration  of  such  an  excessive  dose 
by  the  prisoner  with  the  intent  alleged, 
it  would  be  *^  a  noxious  thin^ "  within 
the  Act ;  and  semble,  that  as  uie  statute 
does  not  require  that  the  drug  should 
have  any  tendency  to  produce  miscarriage, 
it  is  enough  if  it  is  **  noxious,^'  and  is 
given  with  the  intent  charged  if  it  is  in 
itself  hurtful,  there  being  no  other  evi- 
dence but  the  woman's  that  the  prisoner 
incited  her  to  take  the  excessive  doses, 
except  that  her  father  accused  him  of 
giving  his  daughter  such  things  **  to  pro- 
duce abortion,**  and  that  he  did  not  deny 
it.    Beg.  v.  Cramp.    890. 

Supplying  a  noxious  thing  to  a  person  with 
intent  that  it  shall  be  used  by  a  certain 
woman  to  produce  abortion  is  a  misde- 
meanour within  24  &  25  Vict.  c.  100, 
s.  59,  although  the  woman  for  whom  it 
was  intended  was  not  pregnant.  Reg.  v. 
Titley.     502. 

PLEADING. 

(^See  Amendment  —  Debtors  Act,  1869 — 
False  Pretences  —  Libel  —  Obscene 
Publications— Practice.) 

PERJURY. 

Evidence — Practice. — ^When  perjury  is  alleged 
as  having  been  oommittea  before  justices 
at  petty  sessions  on  the  hearing  of  a 
charge  contained  in  a  written  information, 
that  information  must  be  produced,  or  its 
loss  or  destruction  prov^,  before  secon- 
dary evidence  of  its  contents  can  be  given 
on  the  trial  of  an  indictment  for  perjury. 
Reg  V.  Dillon,    Lopes,  J.     4. 


Evidence  of  appointment  of  judge  he  fore  whom 
perjury  took  place. ^  An  indictment  for  per, 
jury  aUeged  the  offence  to  have  been  com- 
mitted before  U.,  then  sitting  as  the 
duly  qualified  and  appointed  deputy  judge 
of  the  County  Court  of  W.  Proof  was 
given  that  the  perjury  took  place  in  the 
presence  of  U.  at  the  county  court,  and 
a  certified  minute  of  the  proceedings, 
under  the  seal  of  the  court,  was  put  in 
evidence,  intituled,  *'  Minute  of  judgments, 
orders,  and  proceedings  at  a  court  holden 
at,  &c.,  before  U.,  deputy  judge  of  the 
said  court."  Held,  that  there  was  suffi- 
cient proof  of  U.  acting  as  deputy  judge, 
ajud  prima  facie  evidence  of  his  appoint- 
ment as  such.  And,  per  Lord  Coleridge, 
C.J.,  "  the  minute  of  the  proceedings,  by 
9  &  10  Vict.  c.  95,  8.  Ill,  was  evidence  of 
the  regularity  of  his  appointment."  Reg. 
V.  Morris  Roberts.     101. 

Evidence  in  contradiction. — On  a  charge  of 
perjury  against  a  female,  for  swearing 
falsely  that  she  had  not  had  connection 
with  a  man,  semble,  that  the  evidence  of 
more  than  one  man  to  prove  connection 
with  the  woman  was  admissible.  Reg,  v, 
Adams.     215. 

Jurisdiction  in  the  ccuie  in  which  perjury  com- 
mitted,^B..y  a  police  constable  obtained  an 
illegal  warrant  against  S.  for  assaulting 
him  and  obstructing  him  in  the  discharge 
of  his  duty.  H.  arrested  S.  thereon,  and 
took  him  before  the  magistrates  in  petty 
sessions,  who  convicted  and  sentenced  H. 
to  six  months*  imprisonment,  with  hard 
labour.  No  objection  was  taken  by  S.  to 
the  proceedings,  and  he  called  a  witness  to 
show  that  he  was  not  guilty.  H.  was 
afterwards  indicted  for  perjury  on  the 
hearing  of  the  case  in  petty  sessions,  and 
convicted  by  the  jury,  Subject  to  the 
opinion  of  the  court  as  to  the  jurisdiction 
of  the  justices  in  petty  sessions,  because 
there  was  no  written  information  nor  oath 
to  support  the  warrant,  Held  (Kellv,  C.B. 
dissenting),  that  the  justices  had  juris- 
diction to  hear  and  determine  the  case 
against  S.,  notwithstanding  that  he  was 
brought  before  them  on  an  illegal  warrant, 
and  there  was  no  written  mformation. 
Reg,  V.  Owen  Hughes.    284. 

POACHING. 

Night  poaching — Offensive  weapons — Intent.-^ 
Three  men  in  company  were  seen  hunting 
game  in  the  night-tune,  with  dogs.  It 
was  not  proved  Siat  two  of  the  men  were 


Ixxviii 


INDEX. 


in  any  way  armed.  The  third,  who  wag 
lame,  only  carried  his  usual  waUdng-stick. 
The  jury  were  directed  not  to  fbd  the 
third  man  guilty,  unless  satisfied  that  the 
stick  was  an  offensive  weapon,  and  that 
the  prisoner  had  carried  it  willi  the  inten* 
tion  of  using  it  as  an  offensive  weapon 
should  occasion  arise.  Reg.  7.  P.  Williams, 
Mellor,  J.    69. 


PRACTICE. 

Statement  of  prisoner  wJien  defended  by  coun- 
«e/.— Prisoner's  counsel  allowed  to  make  a 
statement  on  the  part  of  a  prisoner  to 
show  that  the  trig^r  of  the  gun  was 
pulled  without  the  mtention  of  firing  it 
(the  indictment  being  for  murder).  Heg, 
V.  Weston.    846. 

Winter  Assize  Act — Adjoining  counties. — 
Under  the  Winter  Assize  Act,  1876 
(40  &  41  Vict.  c.  57)  it  is  not  necessary 
that  the  Winter  Assize  county  should  be 
contiguous  to  the  county  in  which  the 
alleged  crime  was  committed.  The  fact 
of  a  yiew  of  the  loctut  in  quo  being  neces* 
sary  for  the  fair  trial  of  a  prisoner  is  not 
sufficient  ground  for  removmff  the  indict- 
ment into  the  Q.  B.  division  by  certiorari 
when  the  locus  in  quo  is  in  a  different 
county  from  the  Winter  Assize  county 
(dissentiente  O'Brien,  J.)  Semble,  that 
the  judge  at  the  trial  should  postpone  the 
case  to  enable  the  trial  to  take  place  in 
the  county  where  a  view  could  con- 
veniently be  had.  Reg.  v.  P.  McNamara. 
229. 

Trial  of  persons  on  bail  at  the  Winter  Assize. — 
The  Gfrders  in  Council  of  Aug.  1879,  made 
under  the  Winter  Assize  Acts,  1876  and 
1877,  declare  which  counties  are  to  be 
united  for  holding  a  Winter  Assize,  and  in 
each  case  enacts :  ^*  Nothing  in  this  order 
shall  authorise  the  trial  or  require  the 

'  attendance  at  the  said  Winter  Assizes  for 
the  said  Winter  Assize  county  of  any 
prisoner  who  shall  have  been  admitted  to 
bail,  and  who  shall  not,  at  the  time  of  the 
holding  of  such  Winter  Assize  for  the 
said  winter  assize  county,  be  in  custody.'' 
Held,  that  a  prisoner,  who  bad  been 
admitted  to  baO,  and  who  surrendered 
after  the  opening  of  the  commission,  was 
not  in  custody  at  the  time  of  the  holding 
of  the  assizes,  and  could  not  therefore  be 
tried.  He  should  have  surrendered  before 
the  opening  of  the  commission.  Reg.  v. 
Stafford,    368. 


Joinder  of  counts-^Consecutive  sentences.-^ 
Counts  for  different  misdemeanours  on 
which  the  judgment  is  of  the  same  nature 
mav  be  joined  in  the  same  indictment, 
and,  on  such  counts,  judgment  may,  and, 
indeed,  ought  to  be  separately  entered; 
and  on  any  such  counts  there  may  be  con- 
secutive sentences  of  imprisonment  or 
pemd  servitude,  even  though  each  be  the 
maximum  sentence  for  a  single  offence. 
Several  counts  upon  assignments  of  per- 
I  jury  on  oaths  taken  on  different  occasions 
in  different  proceedings  relating  to  the 
same  subject-matter  may  be  laid  in  one 
indictment.  Castro  v.  The  Queen.  486, 
546. 

Contra  pacem. — Since  the  14  &  15  Vict, 
c.  100, 8.  24,  an  indictment  for  a  stetutory 
offence,  wldch  is  also  a  common  law 
offence,  need  not  conclude  *' contra 
formam,  &c.,"  in  order  to  enable  the  court 
to  impose  the  statutory  penalty.  Castro 
V.  The  Queen.    646. 

PRIZE  FIGHT. 
{See  Makslaughteb— Unlawful 

ASSEMBLT.) 

PRACTICE. 

Postponement  of  presentment  of  hill  to  grand 
jury. — Upon  a  charge  of  murder  by  poison 
the  presentment  of  a  bill  to  the  grand 
jury  cannot  be  postponed  to  the  next 
assizes  on  the  ground  that  other  and  like 
charges  may  before  that  time  be  brought 
against  the  prisoner ;  and  if  no  bill  is  so 
presented  the  prisoner  is  entitled  to  be 
discharged.  Reg.  v.  Heeson.  Lush,  J. 
40. 

Change  of  venue. — In  a  case  of  murder  the 
venue  was  changed  from  the  countj^  where 
the  alleged  crime  was  committed  on  an 
affidavit  by  prisoner's  solicitor  that  from 
conversations  he  had  had  with  jurors  he 
was  convinced  a  strong  prejudice  existed 
against  the  prisoner,  and  that  an  im* 
partial  trial  could  not  be  had  in  that 
coimty.     Reg.  v.  McEneany.    87. 

Insane  prisoner. — In  th<*,  case  of  a  prisoner's 
inability  to  plead  on  the  ground  of  in- 
sanity, it  is  unnecessary  to  show  that  at 
other  times  the  prisoner  had  been  insane, 
the  real  question  being  whether  the 
prisoner  was  of  sufficient  understanding 
at  the  time  of  arraignment.  Reg.  v. 
Keary.    148. 
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SUethn  our  to  eharget  in  %ndictmMt.'^Wheit% 
an  indictment  contains  two  counts,  the 
fint  ohazging  the  aooused  aa  principal  in 
a  felony,  the  second  as  accessory  after  the 
fact  to  the  same  felony,  the  prosecntor 
mnst  elect  on  which  count  he  wul  proceed. 
Reg,^  y.  Brannon  and  oUusrs,    394. 

Amendment  when  no  committal  by  a  magistrate. 
— Where  an  indictment  has  been  preferred 
and  found  by  the  j^and  jury,  and  there 
has  been  no  prelumnary  inquiry  before  a 
magistrate,  the  court  will  not  go  out  of 
its  way  to  amend  the  indictment  after 
objection  taken  by  the  prisoner's  counsel. 
Reg.  V.  O'CaUaghan.    499. 

New  trial  on  indictment  for  obstructing  a  high- 
way.— Upon  the  trial  of  an  indictment  for 
obstructing  a  highway,  removed  into  the 
Queen's  Bench  Division,  the  jury  came  to 
a  special  finding  upon  which  a  verdict  of 
**  Not  Guilty  "  was  recorded.  A  rule  nisi 
was  obtained  for  a  new  trial,  but  the 
court  held  that  it  had  no  jurisdiction  to 
make  it  absolute,  the  defendant  having 
been  in  peril  of  imprisonment  Reg.  v. 
Duncan.    671. 

RAPE. 

Child  between  ages  of  twelve  and  thirteen — 
88  ^  89  Vict.  c.  94,  s.  4.— An  indictment 
for  the  felony  of  rape  still  lies  against  one 
who  ravishes  a  female  between  the  age  of 
twelve  and  thirteen,  notwithstanding  the 
88  k  89  Vict.  c.  94,  s.  4,  which  enacts 
that  whosoever  shall  unlawfully  and 
carnally  know  and  abuse  any  girl  above 
the  age  of  twelve  and  under  the  age  of 
thirteen  years,  whether  with  or  without 
her  consent,  shall  be  guilty  of  a  misde- 
meanour.    Reg,  V.  Dickin.   Mellor,  J.   8. 

Admissibility  of  a  complaint  made  to  third 
person  in  the  absence  of  accused. — Where  a 
man  is  charged  with  committing  a  rape 
upon  a  female,  the  particulars  of  a  com- 
plunt  she  made  against  him  to  other 
persons  in  his  absence  about  an  hour  and 
a  half  after  the  alleged  offence  may  be 
given  in  evidence.  Reg.  v.  Wooff.  Bram- 
well,  L.J.    46. 

On  married  woman  when  asleep. — While  a 
married  woman  was  in  bed  with  her 
husband  the  prisoner  got  into  the  bed  and 
proceeded  to  have  connection  with  her, 
she  being  at  the  time  asleep.  She  awoke, 
and  at  mi  thought  he  was  her  husband, 
but  upon  hearing  him  speak,  and  seeing 


her  husband  at  her  side,  she  flung  the 
prisoner  off,  and  called  out  to  her  husband, 
when  the  prisoner  ran  away.  Held,  that 
the  prisoner  was  guilty  of  rape.  Reg,  v. 
Young.    114. 

RECEIVING  STOLEN  GOODS. 
(5ee  Larcent.) 

Evidence  of  receipts  of  other  stolen  property. — 
In  order  to  show  guilty  knowledge  under 
84  &  85  Vict.  c.  112,  s.  19,  it  is  not  suffi- 
cient merely  to  prove  that  other  property 
stolen  within  the  preceding  twelve  montbis 
had  a  some  time  previously  been  dealt 
with  by  the  prisoner.  It  must  be  proved 
that  such  other  property  was  found 
in  the  possession  of  the  prisoner  at  the 
time  when  he  is  found  in  possession  of 
the  property,  the  subject  of  the  indict- 
ment. To  show  guilty  knowledge  in  the 
receiver  of  stolen  goods,  evidence  was 
tendered  that  a  short  time  previously  the 
prisoner  had  sold  for  half  its  value  and 
had  otherwise  disposed  of  other  property 
stolen  within  the  preceding  twelve  montJis. 
Held,  that  the  evidence  was  inadmissible. 
Reg.  V.  Drage  and  others.    85. 

Property  handed  to  thief  by  employer  for 
detection  of  the  receiver, — A  laa  was  de- 
tained on  leaving  his  master's  premises, 
and  a  policeman  sent  for  who  searched 
him  and  took  from  him  in  his  master^s 
presence  a  stolen  cigar,  the  property  of 
nis  master.  In  consequence  of  the  lad's 
statement,  the  cigar  was  retured  to  him 
with  five  others  which  the  lad  took  to 
the  prisoner  and  gave  to  him.  Held,  that 
the  prisoner  could  not  be  convicted  of 
feloniously  receiving  the  cigars  knowing 
them  to  be  stolen,  for  that  they  were 
not  stolen  property  at  the  time  they  were 
received,  the  master  and  policeman  having 
acted  in  concert  in  supplying  the  lad 
with  the  six  cigars  and  instructing  him 
what  to  do  with  them.  Rtg.  v.  Hancock. 
119. 


RESTITUTION  OF  STOLEN  PRO- 

PERTY. 

The  Postmaster  General  is  not -entitled  to 
have  restored  to  him  moneys  found  on  the 
prisoner  part  of  the  proceeds  of  the  ^eft, 
the  prisoner  having  pleaded  guilty  to  an 
indictment  for  stealing  a  letter  containg 
two  bank  notes  the  property  of  the  Post- 
Master- General,     neg,  v.  Jones.    528. 
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REWARDS  FOR  APPREHENSION  OF 
OFFENDERS. 

A  reward  was  offered  to  any  person  giving 
such  information  to  the  superintendent  of 
police  at  D —  as  should  lead  to  the  appre- 
hension of  G.  G.  gave  himself  up  to  the 
chief  constable  at  E — ,  who  after  search- 
ing the  Police  Gazette  and  satisfying  him- 
self as  to  G/s  identity,  telegraphed  to  the 
superintendent  at  D —  and  upon  obtaining 
a  reply  apprehended  and  charged  G.  who 
was  ultimately  convicted.  Held  that  the 
chief  constable  at  E— •  was  not  entitled  to 
the  reward,  G.  having  himself  given  the 
information  leading  to  his  apprehension. 
Bent  V.  WakefieUl  andBamsky  Union  Bank. 
208. 

TIME. 
Computation  of  term  of  imprisonment. 
(See  False  Imprisonment.) 

UNLAWFUL  ASSEMBLY. 

Divers  persons  assembled  in  a  room, 
entrance  money  being  paid  to  witness  a 
fight  between  two  persons.  The  com- 
batants fought  with  gloves  on,  each  being 
attended  by  a  second,  who  acted  in  the 
same  way  as  a  second  at  prize  fights. 
The  combatants  fought  for  about  forty 
minutes,  with  great  ferocity,  and  severely 
punished  each  other.  The  police  inter- 
fered, and  arrested  the  defendants,  who 
were  among  the  spectators.  Upon  an 
indictment  against  them  for  unlawfully 
assembling  together  for  the  purpose  of 
a  prize  fight,  the  chairman  toM  tne  jury 
that,  if  it  was  a  mere  exhibition  of  skill  in 
sparring,  it  was  not  illegal ;  but,  if  the 
parties  met  intending  to  fight  till  one  gave 
m  from  exhaustion  or  injury  receiv^,  it 
was  a  breach  of  the  law  and  a  prize  fight. 


whether  the  combatants  fought  in  gloves 
or  not,  and  left  it  to  the  jury  to  say 
whether  it  was  a  prize  fight  or  not.  Held, 
that  the  jury  were  properly  directed. 
Reg,  V.  Ortnn  and  otherit,     226. 

VENUE. 

(See  Embezzlement — ^Practice.) 

Jurisdiction  over  the  offence. — It  was  the  duty 
of  the  prisoner,  a  commercial  traveller,  to 
remit  daily  to  his  employers  in  L.  the 
moneys  he  collected  without  reduction. 
The  prisoner  on  the  1st  and  2nd  March, 
1878,  collected  at  N.  two  sums  of  money 
which  he  did  not  remit  or  account  for  till 
the  first  week  in  April  when  one  of  his 
employers  went  to  G.,  saw  the  prisoner, 
ana  taxed  him  with receivingmoneys  and 
not  accounting  for  them.  'The  prisoner 
then  and  there  handed  to  his  employer  a 
list  of  moneys  he  had  collected  and  not 
accounted  for,  including  the  above  two 
sums.  There  was  no  evidence  that  the 
prisoner  returned  from  N.  to  G.  on  either 
of  the  days,  or  at  what  times  of  the  days 
he  received  the  two  sums  of  money.  He 
was  indicted  and  convicted  at  G.  for  em- 
bezzling the  two  siuns  of  money.  Held, 
that  the  conviction  was  bad  as  there  was 
no  evidence  of  embezzlement  within  G. 
Beg,  V.  Treadgold.    220. 

Chanae  of  venue. — An  indictment  for  murder 
twice  ready  for  hearing,  but  postponed  on 
the  ground  that  an  impartial  trial  could 
not  be  had,  was  removed  to  another 
venue  where  it  appeared  probable  that  a 
fair  trial  might  he  had,  out  the  Crown 
was  put  under  terms  to  expedite  the 
hearing  and  to  pay  the  costs  of  the 
accused  incurred  by  the  change  of  venue. 
Reg.  V.  Phelan.    579. 
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